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IntroductIon

	 Expert	witnesses	-	we	just	can’t	seem	to	
get	along	without	them.	Whether	you	are	in	
federal	or	state	court,	trying	to	prove	an	avia-
tion	or	other	complex	negligence	case		without		
utilizing	expert	testimony	will	probably	result	
in	your	case	not	getting	very	far,	or	as	far	as	
you	wish.
 In	any	case	involving	an	air	crash	you	can	
rest	assured	that	just	like	there	are	two	sides	
to	every	story,	there	will	be	two	sets	of	experts	
ready	to	explain	their	competing	theories	as	
to	what	caused	the	crash.	Depending	on	the	
facts	of	any	particular	case,	you	are	likely	to	
encounter	 experts	 in	 piloting,	 maintenance,	
meteorology,	air	traffic	control,	aircraft	design	
and	a	host	of	other	disciplines.		These	experts	
come	 in	 all	 shapes	 and	 sizes,	 with	 varied	
backgrounds	 and	 experience,	 all	 ready	 to	
help.	While	it	is	no	secret	a	good	expert	can	
be	worth	their	weight	in	gold	and	the	key	to	
your	winning	your	case,	the	trick	is	to	find	the	
expert(s)	that	best	suit	your	case.	
	 Think	back	to	different	aviation	cases	you	
have	worked	on	and	the	experts	you	employed	
in	those	cases	-	are	your	memories	of	those	
cases	 good?	 Were	 your	 experts in	 those	
cases	credible,	believable	and	well-prepared?	
Did	they	explain	their	 theories	and	opinions	
to	the	jury	in	easy	to	understand	terms?	Did	
your	 expert	 have	 some	 “baggage”	 that	 you	
were	 concerned	 about?	 Did	 they	 tell	 the	
truth?	How	did	your	experts	stack	up	against	
your	opponent’s	experts?	Was	your	expert’s	
testimony	good,	bad	or	downright	ugly?
	 Selecting	 and	 hiring	 experts	 is	 just	 as	
important	 to	 your	 case	 as	 is	 jury	 selection,	
closing	 argument	 and	 developing	 a	 case	
theme.	What	 follows	are	some	practice	 tips	

on	 selecting	 experts	 that	 will	 help	 ensure	
success	in	your	practice,	and	will	help	make	
your	 experiences	 with	 experts	 good,	 rather	
than	bad	or	ugly.			

tHE Good:  WHEn Your ExpErts

ArE WEll-prEpArEd, WEll-QuAlIfIEd

And tEll tHE trutH

	 In	any	case	involving	an	aircraft	accident	or	
any	aviation	matter,	it	is	absolutely	imperative	
that	 the	 lawyer	hire	experts	with	stellar	cre-
dentials.		The	lawyer	should	always	consider	
those	experts	who	are	“hot	commodities”	but	
should	 avoid	 hiring	 all	 purpose	 experts.	 	 It	
is	generally	better	to	hire	a	specialist	(i.e.,	a	
pilot,	 air	 traffic	controller,	weather/meteorol-
ogy	 expert,	 or	 aircraft	 maintenance	 expert)	
than	to	hire	an	expert	who	proposes	to	have	
knowledge	 in	 all	 of	 these	 particular	 areas.		
The	 lawyer	should	also	 look	at	 the	expert’s	
litigation	experience	versus	courtroom	effec-
tiveness	and	make	sure	the	expert	is	a	straight	
shooter	and	not	an	advocate.
	 Remember,	the	farther	an	expert	goes	out	
on	a	limb,	the	easier	 it	 is	for	a	sharp	cross-
examiner	to	chop	him	off.		Do	not	allow	your	
experts	to	wander	in	areas	in	which	they	have	
little	or	no	experience.		It’s	also	important	to	
make	sure	your	expert	knows	the	difference	
between	speculation,	probability,	and	certainty	
when	rendering	opinions.	
	 The	courts	have	the	benefit	of	Frye v. Unit-
ed States,	54	App	DC,	46	(1923),	293	F	1013,	
34	ALR	145,1	William Daubert, et., ux., etc. et 
al. Petitioners v. Merrell Dow Pharmaceuticals 
Inc.	509	U.S.	579,	 (1993),2	and	Kumho Tire 
Company, Ltd., et al. v. Patrick Carmichael et 

Editorial Board:

S. V. (Steve) Dedmon, 
Editor-in-Chief

Dan Anderson

Committee Officers:

Elisabeth Daire
Kozlow
Chair

Harry Lee Coe IV
Vice Chair

Brian David Burgoon 
Board Liaison

Florida Aviation Law Journal

A Publication of The Florida Bar Aviation Law Committee 
To Promote Education in the Florida Aviation Community

Volume I, Issue 2 April 2008

IN THIS ISSUE:
Read Back ................................2

It’s That Time Again ..............3

Flight Operations Inside 
The Washington D.C. 
Metropolitan Area Flight 
Restricted Zone (FRZ) ....7

See	“Aviation	Expert	Witness”	on	page	11



�

 



“Read Back”
	 In	a	rare	moment	of	inspiration,	the	
review	of	our	committee	meetings	will	
now	be	called	“Read	Back.”		Hopefully,	
everyone	sees	the	correlation	between	
the	name	of	this	column	to	who	we	are	
and	what	we	do	as	a	committee	of	the	
Florida	Bar.

	 On	January	18,	2008,	we	met	at	the	
Hyatt	 Regency	 in	 downtown	 Miami.		
The	agenda	included	a	look	at	old	and	
new	business,	a	presentation	by	Phillip	
Dickerson	 of	 G.E.	Aircraft	 Financing,	
Stuart	 Goldstein	 bringing	 an	 update	
on	a	potpourri	of	enforcement	 issues	
and	the	effective	use	of	animation	and	
demonstrative	 evidence	 in	 aviation	
cases	by	Don	Maciejewski.

	 After	 initial	 introductions	 of	 those	
present,	Chair	Elisabeth	Koslow	chal-
lenged	 the	 membership	 to	 meet	 the	
obligations	we	established	 in	 forming	
the	Eilon	Krugman-Kadi	Foundation	at	
Embry-Riddle	Aeronautical	 University	
(ERAU).	 	Presently,	 the	 contributions	
the	foundation	has	received	is	half	the	
initial	pledge.		Elisabeth	reminded	the	
committee	 we	 agreed	 the	 foundation	
was	a	way	to	remember	Eilon	and	as	
such	 we	 need	 to	 honor	 our	 commit-
ment.		Another	issue	Elisabeth	wanted	
the	committee	to	consider	is	the	pos-
sibility	of	adding	an	additional	day	to	our	
meeting	or	hosting	a	two	day	meeting.		
There	were	varying	opinions	and	con-
siderations,	so	the	suggestion	will	be	a	
matter	of	future	consideration.

	 Jeff	 Ludwig,	 who	 is	 chairing	 the	
Aviation	 Certification	 Committee,	 told	
the	group	there	are	seven	candidates	
who	will	be	taking	the	next	examination.		
Unfortunately,	 there	 was	 not	 enough	
interest	in	a	review	course	to	be	held	
in	conjunction	with	the	ERAU	Aviation	
and	Law	Insurance	Symposium.		Greg	
Popp	informed	those	taking	the	exam	

he	has	access	to	a	few	sets	of	manu-
als	 left	 over	 from	 last	 year’s	 course	
for	 distribution	 to	 those	 who	 may	 be	
interested.		

	 Ed	 Booth,	 current	 president	 of	
the	 Lawyer	 Pilots	 Bar,	 discussed	 the	
upcoming	 winter	 meeting	 at	 the	 Don	
Shula	 resort	 in	 Miami	 on	 February	
13-16,	2008	and	the	summer	meeting	
in	conjunction	with	 the	EAA	Oshkosh	
event	July	30	–	August	3,	2008,	stress-
ing	a	national	aviation	venue	coupled	
with	CLE	credits,	an	attorney’s	dream	
meeting.

	 Steve	 Dedmon,	 on	 behalf	 of	 the	
newly	 published	Aviation	 Law	 Com-
mittee	Journal,	updated	the	committee	
that	 the	 newly	 published	 VECTORS,	
is	now	available	for	anyone’s	viewing	
pleasure	on	 the	Florida	Bar	Website.		
He	then	admonished	the	members	to	
fire	up	their	word	processors	to	provide	
articles	 for	 inclusion	 in	 issue	 two,	 for	
publication	in	late	April,	early	March.		

	 The	first	presenter	was	Phillip	Dick-
erson	of	G.E.	Aircraft	Financing.	 	He	
emphasized	 the	 company’s	 primary	
focus	 is	 financing	 aircraft	 loans	 and	
differentiating	themselves	from	banks,	
specifically	 in	 cross	 collateral	 issues.		
He	 remarks	 included	 such	 topics	 as	
ownership	v.	leasing,	taxation,	aircraft	
depreciation,	amortization,	fixed	price	
purchases,	and	fleet	financing	for	those	
schools	involved	in	flight	instruction.

	 Stuart	 Goldstein	 of	 Goldstein	 &	
Sordo	 then	 discussed	 a	 variety	 of	
enforcement	 issues.	 	These	 included	
alcohol/drug	related	violations,	medical	
certification	involving	underlying	motor	
vehicle	 incidents	 and	 inadequate	 or	
non-notification	 of	 alcohol/drug/motor	
vehicle	infractions.		One	specific	area	
of	 interest	 is	 notification	 under	 the	

FAA’s	 Civil	Aviation	 Security	 Division	
in	addition	to	the	required	notification	
on	one’s	medical	certificate	application.		
Another	major	concern	is	the	pleading	
of	No	Contest	in	an	alcohol/drug	related	
incident	and	how	it	equates	to	a	con-
viction	under	federal	law	and	thus	has	
reporting	 ramifications.	 	 Other	 points	
which	were	discussed	included	on-line	
filing	of	forms	associated	with	the	Avia-
tion	Safety	Reporting	Program	with	the	
caveat	that	the	paper	form	should	also	
be	 filed	 as	 a	 back-up	 and	 that	 flying	
without	proper	aircraft	registration	is	a	
felony	and	as	such	state	law	enforce-
ment	could	seize	Another	topic	included	
ensuring	there	is	beneficial	ownership	
in	a	trust	or	it	may	be	subject	to	a	ficti-
tious	registration	argument	and	thus	a	
felony.

	 The	 last	 presenter	 was	 Don	 Ma-
ciejewski	 of	 Zisser,	 Robison,	 Brown,	
Nowlis,	 Maciejewski	 &	 Cabrey,	 P.	A.		
He	 began	 emphasizing	 the	 use	 of	
demonstrative	 evidence	 early	 in	 the	
case,	 including	 opening	 statements	
where	the	attorney	is	not	admitting	the	
evidence	but	does	so	to	help	the	jury	
visualize	their	case	in	chief.		He	then	
discussed	 taping	 depositions	 as	 a	
means	 to	 impeach	witness	 testimony	
when	at	trial.		Not	only	is	impeachment	
important	but	demeanor	of	the	witness	
at	 the	 time	 of	 the	 deposition	 can	 be	
observed	and	cast	an	impression	upon	
the	trier	of	fact.	 	Pertaining	to	anima-
tion,	Don	related	there	are	a	couple	of	
key	 concerns.	 	These	 include	 depth	
and	dimension,	the	use	of	motion	and	
real	time	and	using	either	two	or	three	
dimensional	images.		Pierce	v.	State	of	
Florida	is	the	leading	case	on	admis-
sibility	 of	 animation	 at	 trial	 and	 Don	
encouraged	 those	 considering	 using	
this	 technology	 thoroughly	 familiarize	
themselves	with	this	case.		
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It’s That Time Again
S.V. (Steve) Dedmon*

	 Whether	I	like	it,	loathe	it,	or	some-
thing	in	between,	I	have	to	live	with	it.		
“It,”	is	the	biennial	flight	review	(BFR).		
Per	FAR	§61.56	every	two	years,	pilots	
are	 required,	 to	 have	 a	 minimum	 of	
one	hour	of	flight	training	and	one	hour	
of	 ground	 instruction.	 	 My	 self	 made	
dilemma	 is	how	to	comply.	 	Dilemma	
is	possibly	not	the	best	term	to	use	as	
I	own	a	Cessna	Cardinal	177RG	and	
a	 Stearman	 so	 a	 choice	 of	 airplane	
should	 never	 be	 an	 issue,	 but	 some	
how	it	is	bigger	than	just	flying.		Prior	to	
my	due	date	every	two	years	the	ana-
lyzing	and	agonizing	begins.		Whether	
to	 use	 this	 plane,	 that	 plane,	 or	 do	
something	 totally	
different	 are	 the	
things	 that	 cause	
me	angst.	 	Why	 I	
do	this	to	myself	is	
even	a	mystery	to	
me.		Maybe	it	is	the	
teacher	or	student	
in	 me	 that	 is	 not	
satisfied	 with	 just	
getting	it	done.			
	 Read ing 	 the	
regulation	govern-
ing	 the	 BFR,	 sec-
tion	 (i)1	 spurs	 me	
to	 be	 creative	 and	 ask	 my	 employer,	
Embry-Riddle	Aeronautical	 University	
(ERAU)	if	we	have	an	approved	course	
which	 would	 comply	 with	 taking	 the	
review	in	one	of	our	seven	C-172,	level	
6	 Frasca	 simulators.	 	 Since	 ERAU	 is	
certified	under	Part	142	and	our	simula-
tors	are	an	integral	part	of	our	certifica-
tion,	 then	using	our	simulators	should	
suffice.	 	 However,	 not	 relying	 on	 my	
own	statutory	 interpretation,	based	on	
my	 attorney	 training,	 of	 what	 consti-
tutes	an	approved	course	leads	me	to	
contact	 the	AOPA	 for	 an	 explanation.		
Specifically,	my	question	is	must	ERAU	
have	an	approved	BFR	course.		Again,	
the	details	are	 interesting.	 	Noting	the	
ground	 requirement	 of	 reviewing	 Part	
91,	the	regulation	does	not	specify	what	
needs	to	be	done	during	the	flight	por-
tion	and	leaves	this	to	the	discretion	of	
the	flight	instructor.		Using	that	logic	it	
appeared	to	me	all	that	is	necessary	is	
putting	me	in	the	simulator	and	getting	

a	flight	instructor	to	tell	me	what	to	do	
and	monitor	my	flying.		AOPA	responds	
to	my	 inquiry	 telling	me	 the	approved	
course	must	be	an	FAA	approved	BFR	
course.		Respecting	their	expertise,	and	
confirming	that	ERAU	does	not	have	an	
approved	 BFR	 course,	 my	 hopes	 are	
dashed.		
	 Ultimately,	after	six	months	of	pro-
crastination,	depression,	or	whatever	it	
was,	the	stars	align,	all	becomes	right	
in	 the	universe	and	my	 issue	regard-
ing	 completing	 the	 BFR	 requirement	
is	settled,	or	at	 least	 in	 theory.	 	Prior	
to	 leaving	 for	 a	 legal	 conference	 in	
Orlando,	 I	 had	 made	 arrangements	

with	 my	 friend	 Bob	 Oehl,	 who	 is	 not	
only	a	flight	instructor,	but	a	volunteer	
pilot	 for	 the	 Collings	 Foundation	 fly-
ing	 their	B-25,	Tondelayo,	 to	conduct	
the	review	and	do	the	flying	portion	of	
the	BFR	in	a	Diamond	40XL.			Having	
never	flown	the	Diamond	or	a	full	glass	
cockpit	 aircraft	 it	 would	 be	 challeng-
ing	 and	 rewarding.	 	 However,	 before	
this	all	happened,	another	session	at	
the	conference	made	me	cancel	with	
Bob.		Wait,	where	is	the	all	 is	right	in	
the	universe	part?		Then	an	epiphany,	I	
will	call	Jack	Brown’s	Seaplane	Base	in	
Winter	Haven	and	see	if	they	can	work	
me	into	their	schedule.		As	getting	an	
additionally	 rating,	 meets	 the	 criteria	
for	a	BFR	this	 just	might	work.	 	After	
playing	 phone	 tag	 with	 Michelle	 Bo-
rysek,	including	a	series	of	messages	
confirming	availability	 and	paperwork	
we	get	the	details	worked	out.		Fate,	is	
now	working	in	my	favor	as	opposed	to	
against	me.

	 The	first	half	hour	of	my	first	day	I	
meet	Jon	Brown,	his	wife	Frances,	Matt	
Chaney,	 and	 my	 instructor	 Erik	 von	
Kaenel.	 	 Frances	 verifies	 my	 identity	
and	my	credentials	as	required	by	the	
FAA	and	TSA.	 	Frances	also	has	me	
register	on	the	FAA	Integrated	Airmen	
Certification	and/or	Rating	(IACRA)	ap-
plication	website.		This	website	register-
ing	stuff	is	all	new	to	me,	but	standard	
procedure	for	Brown’s	as	their	website	
says	they	have	trained	over	14,000	pi-
lots	and	have	been,	and	are	well	versed	
in	compliance	regulations.		Obviously,	
the	 process	 has	 changed	 through	
the	 years	 but	 Brown’s	 has	 the	 req-

uisite	 experience	
and	 adapted	 well	
to	 the	 governmen-
tal	 requirements	
and	 technological	
advancements	 to	
make	 the	 process	
painless	for	the	un-
informed	 user	 like	
me.
	 It	is	now	time	
for	 ground	 school.		
Here,	Erik	methodi-
cally	 goes	 through	
a	 set	 of	 handout	

material	the	school	provides.		On	the	
water	an	airplane	has	more	boat	than	
flying	characteristics	so	boat	terminol-
ogy	needs	to	be	reviewed	and	under-
stood.	 	 Ironically,	 FAR	 91.115	 gives	
boats,	 although	 more	 maneuverable	
on	 the	 water,	 right-a-way	 over	 the	
seaplane.		I	hear	words	like	hull,	keel,	
skeg,	cleat,	bulk	heads	and	step.		Just	
like	aviation	in	general,	learning	the	vo-
cabulary	is	a	priority	and	necessity.		Erik	
also	reviews	how	to	get	the	seaplane	
from	point	 to	point	while	acting	 like	a	
boat	which	includes	idle,	plow,	and	step	
taxiing.		All	have	specific	advantages,	
disadvantages,	and	application,	perfor-
mance,	and	techniques.		There	is	also	
a	new	checklist	mnemonic	which	will	
need	to	be	put	to	memory-CARS.		The	
C	stands	for	Carburetor	heat	which	will	
be	on	or	off,	A	means	clear	the	area,	
R	stands	for	water	rudders	which	will	
be	 in	 the	 up	 or	 down	 position	 and	 S	
is	for	the	stick	position.		Although	the	
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explanations	are	not	hard	to	grasp,	it	is	
coming	relatively	fast	and	I	admit	to	not	
understanding	all	I	know.
	 The	 next	 topic	 includes	 normal,	
rough,	and	glassy	water	takeoffs.		As	
the	names	imply	these	takeoffs	are	spe-
cific	to	the	water	conditions	and	again	
have	 specific	 application	 techniques.		
The	normal	and	glassy	water	takeoffs	
have	 one	 common	 element	 which	 is	
getting	the	float	on	the	step	which	is	that	
area	providing	 the	greatest	accelera-
tion	and	least	drag.		Deciding	whether	
or	not	 to	use	a	certain	water	 landing	
area	 introduced	 the	mnemonic	Noise	
for	being	sensitive	to	those	living	on	or	
around	the	area,	Terrain,	Traffic,	Tow-
ers	which	is	self	explanatory,	Obstacles	
including	 boats,	 jet	
skiers,	 docks,	 sand	
bars,	Wind	to	deduce	
wind	 direction	 and	
Landing	 lane	as	 in	 is	
there	 enough	 room,	
thus	 NT	 OWLS.	 	 Ul-
timately,	 the	 informa-
tion	 we	 discussed	 in	
the	ground	school	and	
the	 homework	 study	
questions	 that	 are	
included	 provides	 a	
solid	basis	for	passing	
the	oral	portion	of	the	
examination.		There	is	
also	a	general	overview	of	identifying	
seaplane	 bases	 on	 sectional	 charts	
whether	 it	 be	day	or	night.	 	After	 the	
day	flying	I	envy	anyone	who	lands	at	
night!		Ground	school,	or	is	this	really	
water	school,	complete	it	 is	now	time	
to	board	the	airplane.		
	 The	 single	 engine	 trainers	 Brown	
uses	 are	 85	 horse	 power	 J3	 Cubs.		
They	have	modified	crankshafts	which	
gives	 them	 more	 performance	 that	

is	reflected	 in	 lower	RPM	settings	for	
certain	procedures.		Of	the	two	trainers	
available	mine	would	be	N591K,	which	
Jon	tells	me	later	will	not	fly	again	until	
it	gets	new	fabric.		It	sets	on	Aqua	1500	
floats,	which	means	the	floats	displace	
1500	gallons	of	 fresh	water.	 	 I	 never	
asked,	and	may	be	wrong,	but	assume	
there	must	be	a	difference	in	displace-
ment	of	salt	water	verses	fresh	water,	
which	may	be	based	on	a	difference	
in	density	between.		Or,	I	just	may	be	
wrong.		Anyway,	the	student,	me,	sits	
in	the	back	which	is	the	solo	spot	when	
flying	the	 land	version.	 	Having	flown	
the	J3	in	the	past,	once	I	got	in	every	
thing	was	familiar	except	for	a	handle	
behind	my	left	knee	which	designated	

the	position	of	the	water	rudder.		If	the	
handle	was	up	and	set	 in	 its	slot	 the	
rudder	was	up.	 	 If	out	of	 the	slot	and	
lying	on	the	deck	(notice	I	am	getting	
so	nautical)	 the	rudder	 is	down.		Erik	
handles	 all	 the	 starting	 procedure,	
including	setting	 the	magneto	switch,	
throttle	 and	 hand	 propping	 which	 is	
straight	forward.		Engine	starts	requires	
one	or	two	pulls	on	the	prop,	unless	as	
I	learned	later	the	engine	is	hot,	which	

then	poses	certain	challenges.		I	have	
also	 hand	 propped	 a	 J3	 in	 the	 past	
while	 standing	 behind	 the	 prop,	 but	
never	while	standing	on	a	float	while	the	
plane	is	floating	on	the	water.		As	with	
land	propping	an	airplane,	it	appears	to	
be	an	acquired	skill.		With	the	airplane	
running	it	was	then	time	to	begin	practi-
cally	applying	all	the	information	from	
the	classroom.
	 We	literally	jump	right	in	and	do	all	
the	things	we	have	discussed,	idle	taxi,	
a	 step	 taxi	 with	 me	 following	 on	 the	
controls	and	ultimately	a	normal	takeoff.		
Looking	 back	 maybe	 I	 was	 the	 sole	
manipulator	of	the	controls	maybe	not.		
Flight	characteristics	of	 the	plane	are	
normal.		We	climb	to	1000	feet,	do	de-

parture	 stalls,	 ap-
proach	 to	 landing	
stalls,	 and	 steep	
and	 normal	 turns.		
Other	than	air	work	
our	altitude	will	not	
exceed	 500	 feet.		
Approaching	 my	
first	landing	site	the	
NT	OWL	checklist	
is	done,	setting	up	
on	a	left	downwind,	
the	 CARS	 check-
list	is	complete.		A	
normal	 landing	 in-
cludes	 setting	 the	

downwind	RPMs	to	2000,	base	will	be	
1700	 and	 upon	 decent	 assuring	 the	
landing	will	be	made	at	the	appropriate	
spot,	the	throttle	is	closed.		Since	there	
is	no	wind,	this	will	be	a	glassy	water	
landing.		We	fly	over	our	last	visual/ver-
tical	reference	at	about	10	feet	then	set	
the	pitch	at	 approximately	5	degrees	
higher	 than	normal,	 set	 the	RPMs	 to	
1700	 then	 let	 the	airplane	fly	 itself	 to	
touchdown	 in	 this	nose	high	attitude.		

Committee to Meet in Conjunction With 
Florida Bar Annual Meeting
The next meeting of the Aviation Law Committee will be Friday June 20, 2008 at the 
Boca Raton Resort & Club, Grand Ballroom J, in Boca Raton, from 2:00 - 5:00 p.m.

It’s That Time Again
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This	is	easier	to	say	than	it	is	to	do	as	I	
want	to	power	first,	pitch	second.		This,	
and	not	setting	the	proper	pitch	attitude	
will	be	a	constant	challenge.		Once	the	
airplane	 touches	 down	 the	 throttle	 is	
closed	and	the	stick	pulled	full	aft-called	
putting	on	the	brakes.		
	 We	then	do	a	rough	water	landing,	
which	 is	 much	 the	 same	 except	 the	
RPMs	are	1400	and	 the	nose	will	be	
slowly	increased	as	the	plane	settles,	
ideally	to	keep	the	tips	of	the	floats	from	
hitting	high	or	rough	waves.		In	a	land	
plane,	 flying	 the	 rough	 water	 takeoff	
and	 landing	 is	analogous	 to	soft	field	
techniques.		Step	taxiing	consists	of	full	
power,	stick	full	aft,	the	floats	rising,	re-
leasing	the	back	pressure,	decreasing	
the	RPMs	to	2100	while	
keeping	the	floats	on	the	
step,	and	is	a	combina-
tion	 of	 technique	 and	
feel.	 	Throw	 in	 turning	
while	 on	 the	 step	 and	
this	is	a	rush.		Add	rais-
ing	the	right	float,	while	
doing	all	the	above	and	
you	have	a	glassy	water	
takeoff.		By	the	time	we	
take	a	break,	 I	need	 it.		
The	 afternoon	 session	
is	 more	 of	 the	 same.		
By	 the	 end	 of	 the	 day	
my	mind	and	body	are	
worn	out.		However,	that	
night	there	is	the	need	to	
review	the	material	and	
complete	the	questions,	
no	 rest	 for	 the…you	
know	the	end.
	 The	next	day,	is	a	review	of	the	vari-
ous	taxing	and	takeoffs	but	Erik	adds	
a	confined	area	takeoff	which	is	set	up	
with	 the	 wind	 90	 degrees	 off	 the	 left	
wing.		Applying	full	power	while	turning	
the	plane	 into	 the	wind,	while	 raising	
the	right	float	waiting	for	 the	plane	to	
get	airborne	finally	the	airplane	breaks	
free	of	the	water	only	to	continue	simul-
taneously	turning	and	climbing.		After	
doing	this	a	couple	of	times	this	is	not	
something	I	would	ever	look	forward	to	
doing	alone.				I	commented	to	Erik	that	
if	I	ever	landing	in	such	a	restricted	area	
requiring	such	a	takeoff	I	would	call	him	
to	fly	it	or	I	would	take	the	plane	apart	

and	trailer	it	out.		Related	to	this	was	
judging	 landing	 or	 accelerating/stop	
distances.		Erik	always	assured	me	we	
had	enough	lake	to	work	with.		At	one	
point,	while	step	taxing	toward	the	bank	
he	kept	telling	me	to	keep	the	speed	up	
as	we	had	plenty	of	room.		What	looked	
to	him	 like	fifty	 yards	 looked	 like	fifty	
feet	to	me!		I	also	learn	to	dock	using	
a	normal	traffic	pattern	approach	as	a	
model.		An	airplane	can	also	sail	which	
we	do	with	the	engine	off,	by		putting	
the	stick	in	the	direction	you	want	to	go	
while	applying	opposite	rudder.	 	With	
all	the	work	involved	in	the	other	ma-
neuvers,	this	was	relaxing	and	fun	as	
the	there	was	the	serenity	associated	
with	being	on	the	water.		However,	this	

is	short	lived	as	we	go	to	another	lake	
for	more	work	before	the	checkride.
	 Jon	Brown	administers	my	oral	and	
checkride.		He	does	his	best	to	make	
it	relaxing,	which	is	not	lost	on	me	but	
it	 does	 not	 help.	 	The	 questions	 are	
straight	 forward	 and	 based	 on	 the	
study	 material	 so	 there	 are	 really	 no	
surprises.		Once	in	the	air,	it	is	just	as	
the	 last	 flights.	 	 Flying	 the	 standard	
altitudes,	 performing	 all	 checklists,	
making	normal	takeoffs	and	landings,	
and	doing	the	rough	water	operations	
everything	is	all	routine,	if	a	check	ride	
can	be	so.		The	first	glassy	water	land-
ing	did	not	go	as	well	as	it	should	have	

as	I	did	not	set	the	pitch	properly	which	
resulted	in	a	go-around.		The	second	
was	 safe	 although	 not	 as	 sharp	 as	 I	
would	have	liked.		There	was	also	that	
pesky	 confined	 areas	 takeoff,	 again	
safe	but	not	sharp.		There	was	also	a	
simulated	engine	failure.
	 At	the	end	of	the	day	I	get	a	tempo-
rary	 certificate,	 a	 set	 of	 water	 wings,	
and	 two	 certificates	 acknowledging	
my	newly	acquired	skills	and	five	point	
eight	hours	of	single	engine	sea	time	
in	my	logbook.		Overall	the	experience	
was	enlightening	and	challenging.		The	
staff	 was	 hospitable,	 knowledgeable,	
and	just	good	folks.
	 As	a	means	to	increase	one’s	avia-
tion	skill,	add	a	rating	and	satisfy	 the	

requirements	 of	 a	
BFR,	I	recommend	
Jack	 Brown’s.	 	A	
visit	to	their	website	
at	seaplane@gate.
net	 will	 give	 you	
a	 great	 overview	
of	 their	 operation.		
There	 is	 still	 the	
nagging	 question	
of	what	will	I	do	in	
two	years?
	 A l l 	 p h o t o s	
were	 taken	 from	
the	photograph	al-
bum	 link	 located	
on	 the	 homepage	
of	 Jack	 Brown’s	
Seaplane	 website	
(web	 link	 included	
above).

*Steve Dedmon	 is	an	Assistant	Pro-
fessor	 at	 Embry-Riddle	Aeronautical	
University	where	he	 teaches	Aviation	
Law,	Aviation	 Legislation	 and	 Basic	
Aeronautics	I	and	II.		He	is	a	member	of	
the	Florida	Bar	Aviation	Law	Bar	Com-
mittee,	Lawyer-Pilots	Bar	Association,	
AOPA,	and	Antique	Airplane	Associa-
tion.		He	has	Commercial,	Instrument,	
Single	Engine	Land	&	Sea,	Multiengine	
Land,	Glider,	and	CFI	ratings.		He	can	
be	reached	at	Embry-Riddle	Aeronauti-
cal	University,	600	S.	Clyde	Morris	Blvd.	
Daytona	Beach,	FL		32114	by	phone	at	
386/226-6442	or	e-mail	at	dedmo95e@
erau.edu		
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FLIGHT OPERATIONS INSIDE THE 
WASHINGTON, D.C. METROPOLITAN AREA 
FLIGHT RESTRICTED ZONE (FRZ)
By: Ed Booth, Jr.*

	 Convenient	 access	 to	 major	 met-
ropolitan	 areas	 is	 crucial	 if	 general	
aviation	 is	 to	survive	as	a	part	of	our	
nation’s	transportation	system.		Airports	
located	 close	 to	 major	 metropolitan	
centers	 provide	 the	 owner/operator	
of	small	aircraft	the	ability	to	compete	
with	the	scheduled	airlines	in	terms	of	
convenience	and	time.		Recent	years	
have	seen	many	of	these	airports	under	
attack,	the	illegal	destruction	of	Meigs	
Field	(CGX)	in	downtown	Chicago	be-
ing	a	notable	example.
	 Since	the	events	of	September	11,	
2001,	 general	 aviation	 operations	 in	
the	 airspace	 surrounding	 the	 Wash-
ington,	 D.C.	 Metropolitan	Area	 have	
been	severely	limited	and	closely	con-
trolled.	Washington	National	(DCA)	was	
closed	to	all	general	
aviation	 traffic,	 and	
remains	 closed	 to	
all	but	scheduled	air	
carriers.	Some	limit-
ed	access	is	afforded	
corporate	and	char-
ter	 flight	 operations	
that	comply	with	TSA	
screening	 require-
ments	 and	 fly	 with	
an	 armed	 security	
officer.	
	 Washington,	 DC	
airspace	 lies	 inside	
what	is	referred	to	as	
the	Washington,	D.C.	
Metropolitan	Area	Air	
Defense	 Identifica-
tion	Zone	(DC	ADIZ).	
The	 DC	ADIZ	 is	 a	
defined	 zone	 of	 air-
space	under	18,000	
feet	 in	 roughly	a	30	
mile	 radius	 around	
Washington,	 D.C.		
General 	 Aviat ion	
pilots	 operating	 in	
the	 DC	ADIZ	 must	
maintain	two-way	ra-
dio	communications,	
continuously	 trans-

mit	the	assigned	discrete	transponder	
code,	and	operate	under	a	flight	plan.		
FDC	NOTAM	06/2550	contains	the	cur-
rent	definition	and	operational	require-
ments	of	the	DC	ADIZ.
	 Inside	the	DC	ADIZ	lies	the	Washing-
ton,	D.C.	Metropolitan	Area	Flight	Re-
stricted	Zone	(DC	FRZ).		The	DC	FRZ	
is	a	15	mile	zone	around	Washington,	
D.C.	 that	 is	off	 limits	 to	most	general	
aviation	pilots.		FDC	NOTAM	06/0223	
contains	the	current	definition	and	op-
erational	requirements	of	the	DC	FRZ.	
The	FRZ	restrictions	do	not	apply	to	De-
partment	of	Defense,	law	enforcement,	
or	aeromedical	flight	operations	that	are	
in	contact	with	ATC	and	are	transmitting	
an	ATC	assigned	discreet	transponder	
code.		All	other	Part	91,	101,	103,	105,	

125,	133	and	137	flight	operations	are	
prohibited	within	the	FRZ,	except	flights	
specifically	authorized	by	waiver	from	
the	FAA.
	 A	group	of	general	aviation	airports	
are	 located	within	 the	DC	FRZ.	 	This	
group	 is	 called	 the	 Maryland	 Three	
(sometimes	referred	to	as	the	DC	3):	
The	College	Park	Airport	 (CGS),	Po-
tomac	Airfield	(VKX)	and	Washington	
Executive/Hyde	 Field	 (W32).	 	 The	
Maryland	3	were	closed	to	general	avia-
tion	following	the	September	11	attacks,		
and	used	for	national	security	and	local	
law	enforcement	flights.	The	Maryland	
Three	 airports	 were	 eventually	 re-
opened	to	operators	of	aircraft	based	
at	 these	 airports,	 and	 more	 recently	
to	“transient”	pilots	after	obtaining	the	
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appropriate	waiver	from	the	FAA.
	 The	granting	of	this	waiver	is	regu-
lated	by	the	provisions	of	49	CFR	Part	
1562,	 titled	 Maryland	Three	Airports:	
Enhanced	 Security	 Procedures	 for	
Operations	 at	 Certain	Airports	 in	 the	
Washington,	 DC	 Metropolitan	Area	
Flight	 Restricted	 Zone:	 Interim	 Final	
Rule.	This	rule	contains	the	background	
review	 procedures,	 and	 operational	
requirements	 for	 pilots	 who	 seek	 to	
obtain	 the	 waiver	 needed	 to	 operate	
in	 the	 DC	 FRZ.	 	 Effective	 February	
10,	 2005	 this	 rule	 also	 transfers	 re-
sponsibility	 for	ground	security	at	 the	
Maryland	Three	airports	from	the	FAA	
to	the	Transportation	Security	Admin-
istration	(TSA).	The	stated	objective	of	
the	transfer	of	authority	from	the	FAA	
to	TSA	 is	 “to	enhance	 the	security	of	
the	 critical	 infrastructure	 and	 Federal	
government	assets	in	the	Washington,	
DC,	Metropolitan	area.
	 Airspace	security	for	the	Washington	
DC	 Metropolitan	 area	 is	 coordinated	
with	 a	 number	 of	 Federal	 agencies.		
The	FAA	continues	to	operate	the	ATC	
system,	at	least	for	now.		Coordination	
of	airspace	security	is	shared	between	
the	National	Capitol	Region	Coordina-
tion	Center	(NCRCC)	and	the	Domestic	
Events	 Network	 (DEN).	The	 NCRCC	
combines	the	resources	of	TSA,	DOD,	
Homeland	 Security,	 Customs,	 Secret	
Service	 and	 the	 U.S.	 Capitol	 Police.		
NCRCC	 operates	 from	 a	 command	

center	 in	 Herndon,	 Virginia.	 	 The	
DEN	is	a	nationwide,	open	phone	line	
managed	 from	 FAA	 headquarters	 in	
Washington,	D.C.	to	provide	“open	and	
improved	 communications	 and	 com-
mon	situational	awareness	for	federal	
agencies	 with	 jurisdiction	 over	 U.S.	
airspace”.		The	DC	ADIZ	and	DC	FRZ	
are	 unquestionably	 the	 world’s	 most	
restricted,	 regulated	 and	 monitored	
airspace.
	 The	existence	of	NCRCC	and	DEN	
came	 to	 light	 in	 hearings	 before	 the	
House	Aviation	 Subcommittee	 inves-

tigating	 the	 June	 9,	 2004	 flight	 of	 a	
Beechcraft	 King	Air	 (N24SP)	 	 oper-
ated	by	the	State	of	Kentucky	enroute	
to	 DCA	 on	 a	 valid	 waiver	 issued	 to	
the	 elected	 Governor	 of	 Kentucky.		
N24SP	entered	the	DC	ADIZ	without	a	
working	transponder,	and	caused	the	
evacuation	 of	 the	 U.S.	 Capitol.	 Poor	
coordination	between	the	FAA	and	the	
other	 agencies	 led	 to	 this	 well	 publi-
cized	incident.	The	committee	hearings	
give	a	clear	look	at	the	workings	of	the	
NCRCC	 and	 DEN,	 and	 the	 swift	 re-
sponse	an	unidentified	target	receives	
once	inside	the	DC	ADIZ	enroute	to	the	
DC	FRZ.	
	 Always	looking	for	a	challenge,	and	
requiring	 access	 to	 the	 DC	 area	 for	
business	 purposes,	 I	 decided	 to	 at-
tempt	the	process	of	obtaining	a	waiver	
to	operate	within	the	DC	FRZ.	This	is	
the	story	of	this	Lawyer	Pilots	adventure	
in	obtaining	transient	access	to	the	Col-
lege	Park	Airport.
	 College	Park	 (CGS)	 is	our	nations	
oldest	 continuously	 operated	 airport.		
First	 opened	 in	 1909,	 Wilbur	 Wright	
gave	flight	 instruction	 to	Army	cadets	
at	 the	 facility.	 	 Notable	 aviation	 firsts	
taking	 place	 at	 CGS	 include	 the	 first	
radio	 transmissions	 from	 an	 aircraft,	
and	the	first	helicopter	flight.		CGS	has	
a	single	2,600-foot	runway	(15/33),	and	
a	non-precision	 instrument	approach.	

Flight Operations in the Washington, D.C. FRZ
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Adjacent	to	the	runway	is	an	aviation	
museum	housing	a	diverse	collection	
of	aircraft	and	artifacts.	Located	8	miles	
from	downtown	Washington,	DC,	and	
having	its	own	subway	station	(Green	
Line-College	Park	Station),	CGS	is	the	
most	convenient	airport	for	the	general	
aviation	pilot	with	business	in	our	na-
tions	Capitol.	Secure	your	aircraft,	walk	
4	blocks	to	the	metro	station,	and	in	20	
minutes	you	are	in	the	heart	of	down-
town	Washington,	D.C.	
	 CGS	is	an	endangered	airport,	and	
one	that	could	never	be	replaced.		For-
tunately	CGS	has	many	supporters	in	
the	 aviation	 community,	 and	 no	 local	
political	 madman	 such	 as	 Chicago	
Mayor	 Richard	 Daley	 to	 threaten	 its	
existence.		Assuming	access	continues	
under	the	waiver	process,	the	primary	
foe	of	CGS	is	the	cost	of	keeping	open	
an	 infrequently	 utilized	 airfield.	 The	
security	 procedures	 described	 below	
serve	 to	deter	all	but	 the	most	deter-
mined	pilot.
	 The	process	of	obtaining	a	waiver	
is	a	scavenger	hunt	of	sorts,	requiring	
visits	to	three	locations	in	the	Baltimore-
Washington	area	prior	to	being	consid-
ered	for	approval.		A	form	containing	all	
of	the	instructions	may	be	downloaded	
at	http://www.tsa.gov/assets/pdf/pin_is-
suance_form.pdf	.		The	form	describes	
the	steps	one	must	complete	in	order	to	
obtain	approval.	Successful	completion	
of	this	process	results	in	the	issuance	of	

a	confidential	pilot	identification	code.
	 Step	 one	 consists	 of	 making	 an	
appointment	 to	 visit	 the	 Baltimore	
Maryland	FAA	Flight	Standards	District	
Office.		On	the	appointed	date	I	arrived	
at	 the	 FSDO,	 conveniently	 located	
adjacent	to	BWI.		I	presented	my	pilot	
certificate,	medical	and	passport	to	the	
inspector,	and	he	examined	 them	 for	
authenticity.	 	He	advised	 that	he	had	
checked	my	FAA	files	at	Oklahoma	City,	
and	that	my	record	was	clean.		He	left	
to	make	copies	of	my	documents,	and	
when	he	returned	a	few	minutes	later	
advised	he	had	transmitted	my	docu-
ments	to	the	proper	Federal	authorities	

(FBI,	Secret	Service	and	TSA)	and	that	
I	 was	 free	 to	 go.	 	 I	 credit	 the	 FSDO	
inspector	with	being	helpful,	polite	and	
efficient.
	 Step	two	consists	of	visiting	Wash-
ington	 National	Airport	 (DCA),	 and	
reporting	to	their	security	office	for	the	
purpose	of	having	a	set	of	fingerprints	
taken.	 	The	 security	 office	 is	 located	
in	the	basement	of	the	historic	original	
terminal	at	DCA,	and	provides	security-
screening	services	 for	all	prospective	
airport	employees.		After	payment	of	a						
$	 25	 fee,	 my	 fingerprints	 were	 taken	
with	an	optical	scanner,	and	electroni-
cally	transmitted	for	analysis.		
	 Step	three	involves	visiting	the	Col-
lege	Park	Airport	 to	meet	with	airport	
management	and	to	view	their	security	
tape.		Arriving	at	CGS,	I	filled	out	a	few	
forms	and	watched	an	hour	long	tape	
explaining	the	specifics	of	flight	opera-
tions	to	and	from	the	Maryland	Three.		
The	procedures	described	include	the	
procedure	for	filing	a	flight	plan	(man-
datory),	 transponder	 operation,	 lost	
communication	procedures	and	ground	
security.
	 About	six	weeks	 later	 I	 received	a	
call	from	the	CGS	airport	manager	to	
advise	I	had	been	approved,	and	I	was	
issued	my	confidential	pilot	identifica-
tion	code.		All	I	needed	was	an	oppor-
tunity	to	fly	to	CGS.
	 The	opportunity	came	a	few	months	
later,	and	I	have	now	have	three	arrivals	

Flight Operations in the Washington, D.C. FRZ
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and	departures	at	CGS.		Armed	with	a	
new,	high	power	mode	“S”	transponder	
to	make	absolutely	certain	I	would	show	
up	 on	 the	 radar	 systems,	 the	 flights	
have	 been	 uneventful.	 	 I	 have	 found	
the	flight	service	station	personnel	very	
knowledgeable	of	the	waiver	program,	
and	the	controllers	helpful.		Everyone	
takes	his	or	her	job	very	seriously,	and	
the	program	works	well.
	 Routing	inside	the	DC	ADIZ	involves	
radar	vectors	around	the	DC	FRZ	until	
due	east	of	CGS.	 	Only	 then	 is	pen-
etration	 of	 the	 FRZ	 allowed.	 Despite	
operating	in	positive	control	airspace,	
one	has	to	be	extremely	alert	for	other	
traffic.		While	operating	in	the	DC	FRZ	
I	have	observed	numerous	helicopters,	
many	 operating	 outside	 the	 civilian	
ATC	system,	presumably	on	missions	
related	to	national	security.
	 Any	pilot	attempting	operating	in	the	
DC	FRZ	must	pay	very	close	attention	
to	the	following	items:

1.	The	 flight	 plan	 must	 be	 filed	 with	
Leesburg	Flight	Service	using	(866)	
225-7410.		You	cannot	file	through	
another	FSS,	or	by	using	the	DUATS	
system.	The	briefer	will	ask	for	your	
confidential	code,	and	will	verify	the	
code	matches	your	name.	

2.	Your	 transponder	must	be	on	 the	
assigned	discrete	code,	and	oper-
ating	while	the	aircraft	is	airborne.		
Forgetting	to	turn	the	transponder	
on,	 or	 transmitting	 a	 VFR	 1200	
code	will	launch	an	interceptor	and	
result	in	certificate	action.		You	may	
cancel	 IFR	 prior	 to	 landing,	 but	
must	remain	on	the	assigned	code.		
I	have	noticed	the	reply	light	cycling	
while	on	the	ground	at	CGS,	sug-
gesting	 that	 an	 airborne	AWACS	
aircraft	is	watching.	

3.	Prior	to	departure	you	must	contact	
Potomac	approach	on	(866)	599-
3874	to	obtain	a	discrete	transpon-
der	code.		Attempting	to	pick	this	up	
airborne	will	result	in	certificate	ac-
tion	and	possible	interception.		You	
will	be	advised	to	depart	to	the	east,	
until	two-way	communications	are	
established	and	radar	identification	

is	 made.	 I	 have	 established	 two-
way	communications	with	Potomac	
approach	and	been	radar	identified	
as	low	as	200	feet	AGL	departing	
CGS.

4.	Lost	communications	call	for	leav-
ing	 the	DC	FRZ	 to	 the	east.	 	No	
situation	authorizes	a	pilot	to	enter	
prohibited	airspace	over	Washing-
ton,	DC,	or	 to	 take	up	a	heading	
toward	those	areas.

	 	Landing	at	CGS	invokes	another	set	
of	TSA	mandated	procedures.	 	Upon	
landing,	you	are	met	by	airport	personal	
that	are	required	by	the	TSA	to	“immobi-
lize”	your	aircraft.	This	is	accomplished	
by	attaching	a	locked	cable	around	the	
propeller.	CGS	airport	personal	retain	
the	key,	and	give	you	a	“key	number”	
to	 ask	 for	 when	 it	 is	 time	 to	 depart.		
You	depart	only	after	airport	personal	
remove	the	lock	in	your	presence,	in-
suring	that	unauthorized	operators	do	
not	 attempt	 to	use	 your	aircraft.	This	
requirement	 effectively	 restricts	 flight	
operations	to	those	times	when	airport	
personnel	are	present,	current	hours	of	
operation	are	7am	until	10pm.	
	 I	cannot	say	enough	in	praise	of	the	
hospitality	provided	by	the	staff	at	CGS.	
They	 appreciate	 the	 historic	 treasure	
they	have,	and	are	doing	all	they	can	
to	 preserve	 it	 for	 future	 generations.	
Overnight	parking	is	a	reasonable	$10,	
and	100LL	was	going	for	$4.00/gallon	
in	August	2006.	During	my	three	trips	
to	CGS	during	 the	summer	of	2006	 I	
observed	very	little	traffic.	No	more	than	
a	few	hundred	pilots	have	obtained	a	
waiver	to	operate	in	the	DC	FRZ.	I	hope	
more	 pilots	 will	 complete	 the	 waiver	
process,	and	help	 insure	 the	survival	
of	the	Maryland	three	airports.
	 World	events	are	teaming	up	to	com-
promise	our	ability	 to	operate	private	
aircraft.		The	DC	FRZ	waiver	process	
is	 burdensome,	 the	 flight	 regulations	
demanding.	 	 I	 believe	 the	 waiver	
program	 has	 demonstrated	 to	 those	
persons	 tasked	with	aviation	security	
that	GA	pilots	will	operate	safely	and	
responsibly	 in	 severely	 restricted	 air-
space.	One	thing	is	certain,	pilots	who	
fly	 near	 targets	 of	 value	 to	 terrorists	

will	have	to	do	so	under	a	new	set	of	
rules.		We	should	take	advantage	of	the	
current	rules	and	demonstrate	that	we	
can	operate	safely,	or	we	risk	having	
the	door	closed	forever.
	 * Edward M. Booth, Jr.	has	been	
a	member	of	The	Florida	Bar	for	over	
25	years	and	 is	a	graduate	of	Emory	
University	and	The	Florida	State	Uni-
versity	 College	 of	 Law.	 Mr.	 Booth	
has	been	a	 licensed	pilot	 for	over	30	
years	and	holds	an	Air	Transport	Pilot	
license.	He	has	over	two	thousand	five	
hundred	 hours	 of	 flight	 experience.	
Mr.	Booth	has	served	as	Chairman	of	
The	Florida	Bar’s	Aviation	Law	Com-
mittee,	The	Florida	Bar’s	Aviation	Law	
Certification	Committee,	and	is	Board	
Certified	 by	The	 Florida	 Bar	 in	Avia-
tion	Law.	He	 is	 the	current	President	
of	the	Lawyer	Pilot’s	Bar	Association.	
He	is	a	panel	attorney	for	the	Aircraft	
Owners	 and	 Pilots	Association	 Legal	
Services	Plan.	Mr.	Booth	has	extensive	
experience	in	handling	cases	involving	
aviation	 accidents.	 He	 has	 handled	
cases	involving	allegations	of	air	traffic	
control	negligence,	 representing	both	
plaintiffs	and	defendants.	He	also	has	
represented	airmen	charged	with	viola-
tions	by	the	FAA	and	handles	matters	
involving	 the	 sale,	 maintenance	 and	
operation	of	all	types	of	aircraft.	He	has	
also	represented	Airport	Authorities	and	
fixed	base	operators.		

Flight Operations in the Washington, D.C. FRZ

If you’ve got questions,
we’ve got answers.

The	Law	Office	Management
Assistance	Service	of	The	Florida	Bar

CALL Toll-Free 866/730-2020
jrphelps@flabar.org

?
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Aviation Expert Witness

al. 526	U.S.	137	(1999)3 	in	determining	
the	admissibility	of	expert	testimony.	The	
lawyer	hiring	the	expert	should	also	be	
aware	of	the	rules	and	opinions	govern-
ing	the	admissibility	of	expert	testimony	
and	 when	 hiring	 an	 expert,	 the	 lawyer	
should	remember	to	ask	the	right	ques-
tions.		As	a	minimum,	cover	the	following	
areas	when	 interviewing	your	potential	
expert:	 

1. Education and Experience.  
	 Do	 they	have	a	 degree	 in	 aviation	

science?		
	 How	 much	 piloting/maintenance/or	

other	 relevant	 experience	 do	 they	
have?

	 If	a	maintenance	expert,	how	many	
of	 this	 type	 of	 aircraft	 have	 they	
maintained?

	Go	over	the	expert’s	resume	-	ques-
tion	 the	 expert	 about	 general	 or	
specific	entries.	

2. Methodology.  
	 What	methods	did	they	use	in	reach-

ing	your	conclusions?		
	 Is	their	methodology	generally	used	

by	others	in	your	field?		
	 Can	 their	 methodology/results	 be	

tested?		Have	the	results	been	con-
sistent?

3. Peer Review and Publication.  
	 Have	 they	 published	 any	 articles	

on	 your	 methodologies	 and/or	 are	
their	methodologies	standard	in	any	
textbooks	on	this	subject?		

	 Does	 the	government	or	any	other	
entity	use	their	methodology?		

	Has	anyone	contradicted	or	openly	
criticized	your	expertise,	methodol-
ogy,	or	conclusions	 in	any	publica-
tion?

4. Case Investigation.  
	Did	 you	 personally	 examine	 the	

scene	 of	 the	 accident,	 the	 aircraft,	
the	aircraft/pilot	logbooks,	and	other	
information	relevant	to	the	case?		

	Were	you	 thorough	 in	your	 investi-
gation	in	taking	notes,	photographs,	
videotapes,	and	did	you	document	
all	pertinent	data?	

5. Litigation Background.  
	 Have	they	ever	been	involved	as	an	

expert	in	aviation	litigation	before?		
If	so,	has	the	case	involved	a	party	
or	an	issue	pertinent	to	this	case?		
Are	your	opinions	consistent?		

	 Have	they	ever	given	depositions,	
sworn	testimony	or	affidavits	in	any	
other	aviation	case(s)?		

	 Has	their	testimony	ever	been	re-
jected	by	a	judge	in	any	court?		

	 Has	the	admissibility	of	their	testi-
mony	or	affidavit	ever	been	the	sub-
ject	of	a	written	order	or	opinion?

6. Credibility.  
	 How	long	have	they	been	serving	

as	a	consultant	in	this	area?		
	 Are	they	certified	as	a	specialist	or	

sub-specialist	in	any	area?		
	 What	are	some	of	their professional	

achievements?		
	 Are	their	opinions	a	matter	of	com-

mon	 knowledge	 and	 understand-
ing?		How	long	did	you	spend	form-
ing	your	opinions	in	this	case?

7.	After You Interview the Expert Do 
Some More Homework.  

	 Have	 the	expert	provide	you	with	
references	from	other	attorneys.

	 Call	other	lawyers	who	have	used	
the	expert	and	obtain	their	input.

	 Confirm	the	expert’s	qualifications,	
i.e.	 check	 diplomas,	 military	 201	
file,	 and	 other	 information	 upon	
which	 the	 expert’s	 qualifications/
creditability	is	based.

tHE BAd - WHEn ExpErts ArE

Ill-prEpArEd, lAck crItIcAl

InformAtIon And trY to BE

An “ExpErt” on EvErYtHInG

	 There	is	nothing	worse	than	an	ex-
pert	who	is	“cold	on	your	case”	despite	
having	 billed	 you	 for	 the	 supposed	
many	hours	spent	 for	his	preparation	
time.	 Experts	 who	 do	 not	 learn	 and	
master	the	facts	of	the	case	can	never	
be	effective	in	front	of	a	jury.		A	skilled	
cross-examiner	 will	 expose	 your	 un-
prepared	 or	 “know	 it	 all”	 expert	 and	
will	make	your	expert	look	like	a	hired	
gun.

HoW to AvoId mIstAkEs WItH ExpErt WItnEss-
Es: tHE lAWYEr’s 13 poInt cHEcklIst

1.	 Do	not	let	the	expert	offer	opinions	
outside	his	area	of	expertise.

2.	 Insure	the	expert	is	a	master	of	the	
facts	of	the	case.		Failure	to	master	
the	 facts	 will	 result	 in	 your	 expert	
looking	as	though	he/she	does	not	
know	what	they’re	talking	about.

3.	 Do	not	permit	your	expert	to	rely	on	
irrelevant	 data	 or	 documents	 not	
pertinent	to	the	case.

4.	 Insure	your	expert	learns	the	oppos-
ing	lawyer’s	theory	of	the	case.

5.	 Do	not	let	the	expert	become	an	ad-
vocate	instead	of	an	unbiased	expert	
whose	opinion	happens	to	favor	your	
client.

6.	 Do	 not	 let	 the	 expert	 bill	 for	 work	
not	authorized	by	you	as	the	hiring	
attorney.

7.	 Do	not	let	the	expert	mishandle	cus-
tody	of	tangible	evidence.

8.	 Do	 not	 allow	 the	 expert’s	 ego	 to	
intrude	in	his/her	deposition	or	trial	
testimony.

9.	 Do	not	allow	the	expert	to	reveal	ar-
rogance	when	discussing	how	much	
you	are	paying	him	for	his	time.

10.	Never	 let	 the	 expert	 lose	 his/her	
temper	on	the	stand.

11.	 Do	 not	 allow	 the	 expert	 to	 answer	
hypothetical	questions	that	have	no	
basis	in	fact.

12.	Require	 your	 expert	 to	 review	 all	
materials	pertinent	to	the	case.		Fail-
ure	to	supply	the	expert	with	critical	
materials	will	make	the	expert	 look	
less	than	fully	prepared.	

13.	Go	 over	 any	 “blemishes”	 or	 “bag-
gage”	in	the	expert’s	CV	or	reputa-
tion	and	 resolve	any	conflicts	prior	
to	 the	 expert’s	 deposition	 and	 trial	
testimony.

dutIEs of tHE lAWYEr WHEn HIrInG An 
ExpErt

	 In	every	state,	there	is	language	in	the	
Attorney	Disciplinary	Rules	which	reads	
more	or	less	in	the	following	fashion,	“It	
is	the	duty	of	an	attorney	to	employ,	for	
the	purpose	of	maintaining	 the	causes	
confided	to	him	or	such	means	only	as	

Continued from Page 1
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are	 consistent	with	 truth,	 and	never	 to	
seek	 to	mislead	 the	 judge	or	a	 judicial	
officer	by	an	artifice	or	 false	statement	
of	fact	or	law.”	4

	 Although	this	is	a	very	difficult	rule	to	
enforce,	it	is	important	enough	that	every	
state	has	such	a	provision.		This	makes	
it	the	responsibility	of	the	lawyer	employ-
ing	the	experts	to	present	truth	and	not	
to	permit	the	expert	to	distort	the	truth.		
It	 is	the	lawyer’s	responsibility	to	make	
sure	an	expert	understands	their	role	and	
their	responsibility	to	be	truthful.		Some	
states	make	the	attorney	employing	an	
expert	who	is	untruthful,	responsible	for	
sanctions	 in	 the	event	 the	expert	com-
mits	perjury	or	falsely	testifies	as	to	their	
qualifications.	 Some	 states	 place	 an	
affirmative	duty	on	the	lawyer	hiring	the	
expert	to	verify	the	expert’s	credentials	
to	the	point	of	making	the	lawyer	vouch	
for	the	expert’s	veracity.	
	 Along	with	the	duty	of	providing	truth	
to	a	tribunal,	there	are	several	rules	that	
every	attorney	should	follow	in	employing	
expert	witnesses:

1.	 tHE lAWYEr sHould onlY sEEk Ex-
pErts WItH lEGItImAtE QuAlIfIcAtIons.	 	
Although	 there	 are	 many	 qualified	
experts	 who	 would	 never	 think	 to	
profess	they	hold	qualifications	over	
those	which	they	legitimately	posses,	
there	are	an	equal	number	who	are	
on	 the	 fringe	 of	 lying	 to	 convince	
judges	and	juries	they’re	something	
they	are	not.

2.	 tHE AttornEY sHould conduct An In-
dEpEndEnt AssEssmEnt of tHE ExpErt’s 
suBjEct mAttEr.  Rather	than	have	the	
expert	drive	the	train	on	the	litigation,	
the	 lawyer	 should	 take	 the	 bull	 by	
the	horns	and	 insure	 the	 lawsuit	 is	
properly	directed.		Good	trial	lawyers	
learn	as	much	as	they	can	about	the	
central	issues	and	facts	of	their	case,	
and	they	should	pass	this	on	to	the	
expert.

3.	 tHE AttornEY sHould fullY Inform tHE 
ExpErt of All fActs rEGArdInG tHE 
cAsE.		It	is	not	wise	to	keep	informa-
tion	from	an	expert;	rather,	give	the	
expert	all	the	facts	so	that	he/she	will	
have	the	benefit	of	being	prepared	
for	 cross-examination	 and	 be	 able	
to	 cultivate	 well	 informed	 and	 fact	

based	opinions.
4.	 lEt tHE ExpErt, And not tHE lAWYEr 

Hold tHE opInIons.	 	Often,	 a	 lawyer	
will	 provide	an	expert	witness	with	
an	 opinion	 and	 ask	 the	 expert	 to	
adopt	 the	 same.	 	 Remember	 the	
roles	of	the	attorney	and	the	expert	
in	the	prospective	case.		It	is	unwise	
for	the	lawyer	to	provide	opinions	to	
the	expert	which	the	expert	merely	
adopts	as	his	own.	

5.	 tHE AttornEY sHould GIvE tHE ExpErt  
EtHIcAl GuIdAncE And InsurE tHE ExpErt 
Is commIttEd to tEllInG tHE trutH.	
Let	the	expert	know	in	no	uncertain	
terms	that	you	will	not	tolerate	less	
than	the	truth.

tHE uGlY - WHEn ExpErts lIE

	 A	trial	is	supposed	to	be	a	search	for	
the	truth.		Every	lawyer	that	employs	an	
expert	witness	in	any	type	case,	whether	
it	be	a	complex	aviation	or	a	simple	auto	
negligence	case,	has	to	ask	himself,	“Am	
I	seeking	the	truth,	or	am	I	ignoring	the	
truth	and	pursuing	something	I	personally	
believe?”	
THE SAD TRUTH
	 Unfortunately,	 because	 of	 the	 thrill,	
excitement,	and	high	stakes	that	come	
with	working	an	aviation	case,	there	are	
a	few	lawyers	who,	despite	bad	facts	and	
extremely	questionable	liability,	want	to	
make	a	case	so	bad	(for	the	plaintiff)	or	
want	to	defend	the	case	because	it	looks	
like	a	cash	cow	(for	the	defendant)	that	
they	will	take	whatever	steps	necessary	
to	advance	the	case.	So	too,	are	there	
experts	 that	 recognize	 they	 are	 in	 the	
business	of	serving	as	paid	consultants	
and	 their	 livelihood	 is	 based	 in	 litiga-
tion.	
	 Have	you	ever	heard	a	lawyer	say	any	
of	 these	things	 listed	below?	If	so,	ask	
yourself	how	the	case	turned	out	for	the	
lawyer	and	whether	the	case	was	won	or	
lost	“on	the	facts	and	the	truth.”	
1.	 “He’s being paid to support our 

opinions.” (Lawyer,	 who	 is	 acting	
like	the	expert	and	in	all	 likelihood,	
wrote	 the	 expert’s	 disclosure	 of	
opinions.	(This	is	the	Puppeteer	(law-
yer)/Puppet	(expert)	relationship))

2.	 “He’s our ‘go to’ guy.”	 	 (Lawyer,	
who	can’t	find	anyone	credible	to	tes-
tify	as	to	his	theory,	so	lawyer	uses	

an	 expert	 that	 will	 parrot	 lawyer’s	
theory,	regardless	of	the	facts.)

3.	 “This isn’t about the truth -it’s 
about winning”	(Lawyer	who	can’t	
accept	 the	 facts	 of	 the	 case	 and	
wants	to	win	at	all	cost).

	 Study	after	study	has	shown	that	juries	
place	a	 tremendous	amount	of	 faith	 in	
the	testimony	of	expert	witnesses.		After	
all,	experts	are	truly	specialists	and	what	
they	say	on	the	stand	can	often	be	the	
difference	between	winning	and	losing	a	
case.		A	good	expert	witness	can	often	
swing	a	verdict	one	way	or	another.		But,	
what	happens	when	the	expert	tells	lies?		
What	happens	when	an	expert	witness	
thinks	it	is	his/her	job	to	bolster	the	case	
theory	that	is	advanced	by	the	side	that	
is	paying	his/her	hourly	rate,	regardless	
of	the	facts	or	the	results	of	various	tests	
the	expert	may	have	conducted?	What	
happens	when	the	expert	falsely	bolsters	
his	own	qualifications	to	help	the	case?
	 Here	are	some	suggestions	regarding	
the	selection	of	experts	along	with	some	
telltale	signs	that	may	help	you	identify	a	
less	than	truthful	expert.		

Try Something Different Next Time 
You Need to Hire an Expert

1.	Don’t	get	pigeonhole	-	You	don’t	have	
to	use	the	same	experts	all	the	time.	

2.	Some	cases	don’t	need	the	“profes-
sional”	 expert	 witness	 -	 Don’t	 let	 a	
hired	gun	hurt	your	case	where	a	regu-
lar	person	can	help	win	it	for	you.

3.	Closely	 tie	 the	expert	 to	 the	 key	 is-
sues	in	the	case	-	Do	not	use	a	“Jack	
of	All	Trades”	when	you	really	need	a	
specialist.

4.	 Let	the	expert	educate	the	jury	with-
out	 talking	 down	 to	 them.	 Keep	 it	
simple.

5.	Beware	of	the	“expert	team”	-	do	not	
let	an	expert	dictate	who	you	need	on	
your	team.

6.	Don’t	overdo	it	-	you	do	not	need	a	full	
stable	of	experts	for	every	case.

EvAluAtInG opposInG ExpErts -WHAt to 
look out for

1.	The	 expert	 who	 uses	 different	 re-
sumes	for	different	cases.

2.	The	 expert	 who	 reviews	 reams	 of	
documents	but	makes	no	notes.

3.	The	 expert	 who	 is	 hired	 at	 the	 last	

Aviation Expert Witness
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minute	and	just	prior	to	the	discovery	
cutoff	period.

4.	The	 “insider”	 company	 employee	
expert.

5.	The	expert	who	is	repeatedly	used	by	
the	same	law	firm	or	client.

6.	The	expert	who	is	bombastic.	
7.	The	expert	who	is	an	advocate.

 Sample Case Study:	Fred	Witness	
was	a	former	military	helicopter	and	fixed	
wing	 pilot	 who	 had	 some	 knowledge	
about	maintenance	for	fixed	and	rotary	
wing	aircraft.		He	had	testified	in	many	
civil	aviation	cases	involving	the	issues	
of	maintenance	and	piloting.		He	gener-
ally	presented	himself	well	and	 “talked	
the	 talk”	 in	deposition	and	at	 trial.	 	He	
appeared	to	know	his	subject	so	well	that	
a	certain	helicopter	manufacturer	used	
him	almost	exclusively	in		cases	involving	
its	products,	and	even	the	United	States	
government	used	Fred	Witness	in	cases	
where	stakes	were	high	and	the	issues	
of	piloting	and	maintenance	were	key	to	
the	outcome	of	 the	case.	 	Juries	often	
believed	Fred	Witness.		Juries	ruled	for	
defense	 aircraft	 manufacturers	 when	
Witness	testified,	and	Witness	became	
something	of	a	“star”	and	was	sought	by	
defense	firms,	the	government,	and	even	
in	some	cases,	plaintiff’s	attorneys.		As	
Fred	Witness’	career	as	an	expert	con-
tinued,	his	path	of	lies	also	grew.		As	he	
routinely	became	engaged	to	serve	as	an	
expert	for	major	aircraft	manufacturers,	
the	government,	 and	even	 in	plaintiff’s	
cases,	he	continued	to	do	the	one	thing	
that	he	did	best	-	he	lied.		There	is	only	
one	thing	worse	than	a	liar,	and	that	is	a	
liar	for	money.		Fred	Witness	was	a	liar	
for	money.
	 From	all	appearances,	it	was	appar-
ent	Fred	Witness	set	out	to	lie	from	the	
beginning	of	his	expert	witness	career.		
Although	 he	 did	 not	 want	 to	 intention-
ally	 commit	 perjury,	 he	 repeatedly	 lied	
about	his	piloting	skills,	his	experience	
in	the	military,	his	present	military	status,	
and	his	physical	and	professional	quali-
fications	 to	 serve	 as	 a	 military	 aviator,	
maintenance	officer,	and	pilot	 “expert”.		
What	Fred	Witness	never	mentioned	in	
any	deposition	he	ever	gave	is	the	fact	
that	he	was	never	qualified	to	fly	certain	
aircraft	that	he	claimed	to	be	an	expert	
in.		What	Fred	Witness	also	lied	about	re-

peatedly,	was	the	fact	that	he	had	never	
formally	served	as	a	maintenance	officer	
in	the	military,	despite	the	fact	that	he	had	
repeatedly	testified	in	case	after	case	that	
he	was	an	“Army	Trained	Maintenance	
Officer.”		In	reviewing	Fred	Witness’	brief	
military	record,	it	was	apparent	that	Fred	
Witness	could	not	pass	a	Class	 I	 or	 II	
Army	flight	physical	let	alone	pilot	military	
aircraft.		
	 The	law	firm	and	clients	that	repeat-
edly	 hired	 Fred	 Witness	 as	 its	 expert	
knew	he	was	not	who	he	said	he	was	but	
they	continued	to	use	him	nevertheless.		
No	 one	 confirmed	 Fred	 Witness’	 tran-
scripts,	his	military	service	record,	or	his	
real	qualifications	until	the	house	of	cards	
he	had	built	came	tumbling	down.
	 Fred	 Witness	 was	 the	 victim	 of	 his	
own	success.		Over	the	years,	Fred	Wit-
ness	 rose	 to	 a	 position	 where	 he	 was	
routinely	called	on	by	aircraft	manufac-
turing	 companies	 and	 in	 particular,	 by	
one	manufacturing	company	 for	whom	
Witness	testified	over	an	18	year	period,	
who	let	the	aviation	world	know	that	“this	
is	our	witness.”
	 Fred	 Witness’	 disaster	 came	 in	 the	
form	of	a	trial	in	the	matter	of	John Doe 
v. ABC Helicopter Co.5 	The	Doe	case	
arose	from	the	crash	of	a	military	helicop-
ter,	which	crashed	in	the	state	of	Arizona,	
in	the	mid	1990s.		The	facts	of	Doe	were	
fairly	crystallized:	the	two	pilots	flying	the	
subject	aircraft	were	Army	aviators	flying	
a	routine	reconnaissance	mission	near	
the	Arizona/Mexico	border	in	1995.		The	
aircraft’s	mission	was	to	fly	as	lead	scout	
for	two	Apache	helicopters	in	a	team	of	
three	 aircraft	 whose	 mission	 it	 was	 to	
detect	 any	 movement	 of	 illegal	 aliens	
across	the	United	States	border.		Shortly	
after	 takeoff,	 Doe’s	 client’s	 helicopter	
began	an	unannounced	and	unexpected	
rapid	ascent	which	followed	with	an	al-
most	vertical	descent	resulting	in	a	crash,	
killing	the	two	aviators	aboard.
	 The	 post	 accident	 investigation	 re-
vealed	 the	 main	 rotor	 yoke	 assembly,	
which	holds	the	main	rotor	in	place	and	
allows	for	rotation	of	the	main	rotor	about	
the	mast,	was	defective	and	failed	due	to	
abnormalities	within	the	metal	microstruc-
ture	of	the	yoke.	The	evidence	affirmed	
the	 pilots	 could	 not	 have	 detected	 the	
metallurgical	defect	during	pre-flight,	and	
there	was	no	way	the	Army	could	have	

detected	the	problem	with	the	defective	
metal.		The	evidence	pointed	to	the	fact	
that	during	manufacture	of	the	yoke,	ABC	
Helicopter	 should	 have	 identified	 the	
material	as	defective	and	not	permitted	
it	to	be	placed	in	the	inventory	for	use	as	
a	part	on	an	operational	aircraft.
	 Despite	this	evidence,	Fred	Witness	
came	forward	to	testify	that	in	his	opin-
ion,	the	crash	was	caused	by	improper	
Army	maintenance	and	pilot	error.		Fred	
Witness	ignored	certain	facts	in	the	case	
and	at	trial	testified	in	the	“we”	voice	lead-
ing	the	jury	to	believe	that	Witness	and	
the	Army	agreed	that	this	was	a	case	of	
maintenance	 failure	 on	 the	 part	 of	 the	
military,	and	that	the	ABC	Helicopter	was	
without	blame.	In	essence,	Fred	Witness	
portrayed	himself	as	an	“Army”	witness	in	
the	case.		He	didn’t	wear	a	uniform	at	trial	
but	spoke	in	a	voice	whereby	he	led	the	
jury	to	believe	he	was	speaking	for	the	
Army	and	that	the	official	pronouncement	
of	the	crash	was	Army	negligence.
	 Unfortunately,	 Fred	 Witness’	 testi-
mony	 at	 trial	 was	 much	 different	 than	
what	he	gave	at	his	discovery	deposition	
which	occurred	several	months	earlier.		
At	 Fred	 Witness’	 deposition,	 he	 stood	
by	 his	 opinion	 that	 the	 military	 was	 at	
fault	for	causing	the	subject	crash	but	he	
could	not	provide	any	data	to	support	his	
opinions.		When	asked	at	his	discovery	
deposition	what	facts	or	data	supported	
his	various	opinions,	his	response	was	
repeatedly	“I’ll	have	to	do	more	research	
on	that.”	 	Apparently,	Fred	Witness	did	
more	 research	 between	 his	 deposition	
and	trial.	
	 During	trial,	it	became	clear	that	Fred	
Witness	 was	 testifying	 to	 new	 matters	
beyond	those	opinions	given	in	his	dis-
covery	deposition.		The	plaintiffs	called	
Army	Litigation	during	trial	to	determine	
what	 the	 precise	 nature	 and	 extent	 of	
Witness’	 permitted	 testimony	 pursuant	
to	the	Supreme	Court	holding	in	Touhy 
v. Ragen, 340	U.S.	462,	71	S.	Ct.	416,	
95	L.	Ed.	417	(1951).	 	Much	to	plaintiffs’	
counsel’s	 surprise,	 the	Army	 had	 not	
given	Witness	permission	to	testify	and	
further,	was	not	even	aware	that	Witness	
was	 testifying	 in	 court	 as	 though	 Wit-
ness	was	speaking	for	the	United	States	
Army.
	 On	 cross-examination,	 Witness	
was	presented	with	a	 letter	 from	Army	
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Litigation	which	stated	that	Witness	did	
not	have	permission	to	testify.		Witness	
merely	 shrugged	 that	 off	 as,	 “Those	
regulations	don’t	apply	to	me.”		Follow-
ing	a	defense	verdict	in	the	case,	Army	
Litigation	 contacted	 Plaintiffs’	 counsel	
to	request	the	identity	of	the	military	unit	
Witness	was	allegedly	assigned	to	in	the	
National	Guard.		The plaintiffs	provided	
unit	information	to	the	Army	per	Witness’	
sworn	 deposition	 testimony.	 	 Surpris-
ingly,	when	 the	Army	checked	 its	 rolls,	
they	could	not	 find	Witness	anywhere.		
What	 ultimately	 resulted	 from	 this	 in-
vestigation	 was	 the	 trial	 judge	 granted	
plaintiffs	a	new	trial,	along	with	an	award	
of	$790,000	in	attorney’s	fees	and	costs	
as	sanctions	against	 the	defendant	 for	
putting	on	Witness’	perjured	testimony.			
	 The	law	firm	that	employed	Fred	Wit-
ness	knew	that	he	was	a	liar	for	money	
and	despite	this	knowledge;	the	law	firm	
(and	its	client	ABC	Helicopter)	continued	
to	use	Fred	Witness	as	an	“expert”.
	 The	moral	of	this	story	is	that	experts	
who	lie	cannot	be	tolerated.		Experts	that	
tell	less	than	the	truth	about	a	case	while	
under	oath,	have	no	place	in	the	aviation	
business	or	in	any	other	litigation.		It	is	the	
duty	of	every	lawyer	to	insure	that	experts	
who	tell	less	than	the	truth	are	eliminated	
from	earning	a	living	by	being	paid	liars.	
Demand	honesty	and	the	truth	from	your	
experts	and	accept	nothing	less.	

*Donald M. Maciejewski	is	a	partner	in	
the	law	firm	of	Zisser,	Robison,	Brown,	
Nowlis	 &	 Maciejewski,	 P.A.	 in	 Jack-
sonville,	Florida.		His	plaintiffs’	practice	
focuses	 primarily	 on	 aviation,	 airplane	
and	helicopter	crash	litigation,	personal	
injury	and	complex	product	liability	suits.		
He	holds	a	commercial	 instrument	 rat-
ing	 in	 helicopters	 with	 extensive	 flight	
experience	in	UH1,	OH58	and	Hughes	
300	aircraft.	 	Mr.	Maciejewski	 received	
his	Bachelors	degree	from	John	Carroll	
University	(biology	&	chemistry)	and	his	
Masters	degree	 from	The	University	of	
Southern	California	(safety	engineering).	
He	earned	his	Juris	Doctor	degree	at	the	
University	 of	 Baltimore	 School	 of	 Law.	
He	is	a	member	of	the	American	Bar	As-
sociation,	State	Bar	of	Maryland,	Florida,	
Georgia	and	the	District	of	Columbia.		He	
is	admitted	to	practice	before	the	United	
States	Court	of	Appeals	for	the	Eleventh	

Circuit	 and	 the	 United	 States	 Court	 of	
Military	Appeals.	 	 He	 may	 be	 reached	
at	One	Independence	Drive,	Suite	3306	
Jacksonville,	Florida	32202 (904) 353-
3222 Fax: (904) 353-8808 or	by	e-mail	
at Dmaciejewski@Zisser.net

Endnotes
1	 Frye	is	applied	in	circumstances	where	a	new	
or	experimental	scientific	technique	is	employed	
by	an	expert	witness.	Frye	requires	that	before	
expert	scientific	opinion	may	be	 received	 into	
evidence,	the	basis	of	the	opinion	must	be	shown	
to	be	generally	accepted	as	 reliable	within	 the	
expert’s	particular	scientific	field.		The	Frye	case	
concerned	the	admissibility	of	the	results	from	a	
systolic	blood	pressure	test,	more	commonly	re-
ferred	to	as	a	“lie	detector	test”.	The	court,	without	
citing	to	any	reported	legal	authority,	stated:	Just	
when	a	scientific	principle	or	discovery	crosses	
the	line	between	the	experimental	and	demon-
strable	stage	is	difficult	to	define.	Somewhere	in	
this	twilight	zone	the	evidential	force	of	the	prin-
ciple	must	be	recognized,	and	while	courts	will	
go	a	long	way	in	admitting	expert	testimony	de-
duced	from	a	well-recognized	scientific	principle	
or	discovery,	the	thing	from	which	the	deduction	
is	made	must	be	sufficiently	established	to	have	
gained	general	acceptance	in	the	particular	field	
in	which	it	belongs.	
2	 	The	Frye	test	was	eventually	superseded	by	
the	adoption	of	 the	Federal	Rules	of	Evidence	
and	Daubert.	In	considering	a	new	standard	for	
admissibility	of	scientific	evidence,	 the	United	
States	 Supreme	 Court	 in	 Daubert	 reviewed	
the	Federal	Rules	of	Evidence	generally	and	in	
particular,	 the	preeminent	 roles	of	Rules	401,	
402	and	702.	The	Court	noted	 that	Rule	402		
dictates	that	all	relevant	evidence	is	admissible	
unless	otherwise	provided	by	 law.	 Rule	401	
defines	 relevant	evidence	as	 that	having	 “any	
tendency	to	make	the	existence	of	any	fact	that	is	
of	consequence	to	the	determination	of	the	action	
more	probable	or	less	probable	than	it	would	be	
without	the	evidence.”	Finally,	the	Supreme	Court	
noted	 that	 the	 introduction	of	expert	 testimony	
was	governed	by	Rule	702.	With	 these	 rules	
as	guidelines,	the	Court	announced	its	decision	
rejecting	the	Frye	test.	Instead,	the	trial	judge	is	
required	not	only	to	insure	that	evidence	is	rel-
evant,	but	must	also	confirm	that	the	evidence	is	
reliable.	Relevance	and	reliability	are,	therefore,	
the	guiding	principles	to	be	used	in	determining	
the	admissibility	of	expert	testimony.	And,	it	is	the	
trial	judge	who	must	perform	that	exercise	before	
the	evidence	 is	put	before	 the	 jury.	 		However,	
before	all	else,	 there	must	be	a	determination	
that	the	evidence	must	constitute	scientific	knowl-
edge.		Under	the	first	prong	of	the	test,	the	trial	
court	must	make	the	preliminary	“assessment	of	
whether	the	reasoning	or	methodology	underly-
ing	the	testimony	is	scientifically	valid.”		The	judge	
must	determine	whether	the	testimony	is	rooted	
in	the	methods	and	procedures	of	science	and	
derived	 from	 the	scientific	method.	 	To	assist	
in	making	 that	assessment,	 the	United	States	
Supreme	Court	set	out	a	list	of	factors.	This	list	
includes,	but	is	not	limited	to:	

1)	 Whether	a	theory	or	technique	has	been	
tested;	
2)	 Whether	 it	 has	been	subjected	 to	peer	

review	and	publication;	
3)	 Whether	a	technique	had	a	high	known	or	
potential	rate	of	error	and	whether	there	are	
standards	controlling	its	operation;	and	
4)	 Whether	the	 theory	or	 technique	enjoys	
general	acceptance	within	a	relevant	scien-
tific	community.	

3.	 The	 court	 in	 Kumho went	 on	 to	 say	 the 
Daubert	 “gatekeeping”	obligation	applies	not	
only	 to	 “scientific”	 testimony,	but	 to	all	expert	
testimony.	Rule	702	does	not	distinguish	be-
tween	“scientific”	knowledge	and	“technical”	or	
“other	specialized”	knowledge,	but	makes	clear	
that	 any	 such	 knowledge	might	 become	 the	
subject	of	expert	testimony.	It	is	the	Rule’s	word	
“knowledge,”	not	the	words	(like	“scientific”)	that	
modify	that	word	that	establishes	a	standard	of	
evidentiary	reliability.	509	Daubert	referred	only	
to	“scientific”	knowledge	because	that	was	the	
nature	of	 the	expertise	 there	at	 issue.	Neither	
is	the	evidentiary	rationale	underlying	Daubert’s	
“gatekeeping”	determination	limited	to	“scientific”	
knowledge.	Rules	702	and	703	grant	all	expert	
witnesses,	not	just	“scientific”	ones,	testimonial	
latitude	unavailable	 to	other	witnesses	on	 the	
assumption	that	the	expert’s	opinion	will	have	a	
reliable	basis	in	the	knowledge	and	experience	
of	his	discipline.		Finally,	it	would	prove	difficult,	
if	not	impossible,	for	judges	to	administer	eviden-
tiary	rules	under	which	a	“gatekeeping”	obligation	
depended	upon	a	distinction	between	“scientific”	
knowledge	and	“technical”	or	“other	specialized”	
knowledge,	since	there	is	no	clear	line	dividing	
the	one	from	the	others	and	no	convincing	need	
to	make	such	distinctions.
	 A	trial	judge	determining	the	admissibility	of	
an	engineering	expert’s	testimony	may	consider	
one	or	more	of	the	specific	Daubert	factors.	The	
emphasis	on	the	word	“may”	reflects	Daubert’s	
description	of	the	Rule	702	inquiry	as	“a	flexible	
one.”	The	Daubert	 factors	do	not	 constitute	a	
definitive	checklist	or	test,	and	the	gatekeeping	
inquiry	must	be	tied	to	the	particular	facts.		Those	
factors	may	or	may	not	be	pertinent	in	assessing	
reliability,	depending	on	the	nature	of	the	issue,	
the	expert’s	particular	expertise,	and	the	subject	
of	his	testimony.	Some	of	those	factors	may	be	
helpful	in	evaluating	the	reliability	even	of	experi-
ence-based	expert	testimony,	and	the	Court	of	
Appeals	erred	insofar	as	it	ruled	those	factors	out	
in	such	cases.	In	determining	whether	particular	
expert	testimony	is	reliable,	the	trial	court	should	
consider	the	specific	Daubert	factors	where	they	
are	reasonable	measures	of	reliability.
	 The	court	went	on	 to	explain	 lower	court’s	
responsibilities	by	saying,	[t]he	court	of	appeals	
must	apply	an	abuse-of-discretion	standard	when	
it	 reviews	 the	 trial	court’s	decision	 to	admit	or	
exclude	expert	testimony.	That	standard	applies	
as	much	to	the	trial	court’s	decisions	about	how	to	
determine	reliability	as	to	its	ultimate	conclusion.	
Thus,	whether	Daubert’s	specific	factors	are,	or	
are	not,	reasonable	measures	of	reliability	in	a	
particular	case	is	a	matter	that	the	law	grants	the	
trial	judge	broad	latitude	to	determine.
	4	 Bledsoe,	A.J.	Business	Law	 for	Business	
Men:	A	Reference	Book	Showing	 the	Laws	of	
California	 for	Daily	Use	 in	Business	Matters,	
Section	579,	pg.	589-590,	Bledsoe,	2nd	Edition,	
1904.
5	 This	citation	 is	fictitious	and	used	only	 for	
purposes	of	illustration.		
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