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INTERIM REPORT OF THE
SPECIAL COMMITTEE TO REVIEW THE ABA MODEL RULES 2002 

MODEL RULE: PREAMBLE

SUMMARY of Substantive Changes Adopted by ABA House of Delegates

1.  ¶ 1 of the Preamble specifies that a lawyer is a representative of clients, an officer of the legal
system, and a public citizen having special responsibility for the quality of justice.  The change to
¶ 1 recognizes the lawyer’s role as “a member of the legal profession.”  This addition reflects a
recent ABA House of Delegates’ Resolution passed in August 2000. 

2.  ¶ 2 of the Preamble is amended to delete references to a lawyer as an “intermediary.”  This is
consistent with the Commission’s decision to delete Rule 2.2.  That Rule was deleted because the
Commission was concerned that it was a source of confusion in so far as it suggests that a lawyer
representing multiple clients as an “intermediary” is not fully subject to Rule 1.7 (involving
conflicts of interest).

3.  The Preamble contains a new ¶ 3 which addresses a lawyer’s role as a third-party neutral. 
This is a “non-representational role” assumed to help parties resolve a dispute.  It obviously
recognizes the growing trend of having lawyers serve as mediators or other participating in
alternative dispute resolution proceedings.  It reminds lawyers serving in that capacity that some
Rules may apply when lawyers are serving as third-party neutrals or not otherwise engaged in
representing clients.

4.  Current ¶ 5 of the Preamble is now delineated as ¶ 6.  It adds the lawyer’s duty, as a public
citizen, to seek improvement in the “access to the legal system.”  In addition, it adds language
expanding a lawyer’s duty to further the public’s understanding of, and confidence in, law. 

5.  Current ¶ 8 to the Preamble now is numbered ¶ 9.  It contains stylistic changes but adds a
sentence clarifying that lawyers should represent clients zealously but “within the bounds of the
law, while maintaining a professional, courteous and civil attitude towards all persons involved
in the legal system.”

6.  The first paragraph of the “Scope” of the Rules of Professional Conduct, currently identified
as ¶ 13 to the Preamble, is amended to clarify what is meant by “professional discretion.”  It
equates “professional discretion” to the exercise of professional judgment.

7.  The second paragraph under the Scope of the Rules of Professional Conduct is currently
numbered ¶ 14.    The current language in that Rule is not identical to the corresponding
provision in the Florida Rules.  Both paragraphs, however, address the significance of the
commentary to each Rule.  The ABA Rule has been amended to suggest that the comments are
sometimes used to alert lawyers to their responsibilities under other laws. 
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8.  Current ¶ 16 now delineated ¶ 18 under the proposed changes to the Scope.  It deletes what is
termed to be n inaccurate statement of the responsibilities of government lawyers, who do not
ordinarily represent “the public interest.”

9.  Current ¶ 18 of the Scope is now numbered ¶ 20.  It has been changed to indicate that
violation of a Rule should not itself give rise to a cause of action against a lawyer or state a
presumption that a legal duty has been breached.    It adds a sentence that violation of a Rule
does not necessarily warrant another non-disciplinary remedy, such as disqualification of a
lawyer in a pending litigation matter.  It adds a sentence that since the Rules do establish
standards of conduct, a lawyer’s violation of Rule may be evidence of a breach of applicable
standard of conduct. 

10.  Current ¶s 19 and 20 have been deleted because, as the reporter notes, they merely repeat
what is stated elsewhere in the Rules, primarily in the Comment to Rule 1.6. 

11.  Current ¶ 21 to the Scope of the Rules of Professional Conduct deletes research note to be
superseded by the legal background sections of the Annotated Model Rules of Professional
Conduct. 

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida’s preamble to the Rules of Professional Conduct, including scope, are largely the same as
the current model rules.  There are some differences, particularly regarding self-governance, and
they are organized somewhat differently.  The proposed changes above are not contained in
Florida’s preamble.

RECOMMENDATION of Yes or No  and REASONS

YES and NO.  The changes clarify the existing preamble.  Existing paragraphs in Florida’s
preamble that are not contained in the ABA Model Rules should also be retained.  Also, because
the committee recommends that Rule 1.18 not be adopted, mention of that Rule should be
removed from paragraph 17 of the Preamble.  Finally, the language “nothing in these rules should
be deemed to augment. . .” in paragraph 16 of Florida’s preamble should be retained. 

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: TERMINOLOGY

SUMMARY of Substantive Changes Adopted by ABA House of Delegates
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1.  This proposed model Rule deletes the definitions of “consult” and “consultation.”  The stated
purpose for the deletion is that the new definition of “informed consent” is added which more
adequately addresses the issue.  The definition “informed consent” denotes the agreement by a
person to a proposed course of conduct after the lawyer has communicated adequate information
and explanation about the material risks of and reasonably available alternatives to the proposed
course of conduct.  The expressed rationale for the change is that “the Commission believes that
‘consultation’ is a term that is not well understood and does not sufficiently indicate the extent to
which clients must be given adequate information and explanation in order to make reasonably
informed decisions.”   The commission notes that no change in substance is intended by this
change in terminology. 

2.  Definitions of “firm” and “law firm” have been changed.  Conflicts arising under Rules 1.7
and 1.9 are imputed to all lawyers associated in a “firm” under Rule 1.10.  The change to the
definitions of “firm” and “law firm” merely specify the various entities through which lawyers
are authorized to practice law.   This recognizes the reality that whether two or more lawyers
constitute a “firm” depends largely on specific facts.   

3.  The definition of “fraud” or “fraudulent” has been changed to express that conduct
constituting “fraud” must not only have the “intent to deceive,” but “must be fraudulent under
applicable substantive or procedural law.”  In other words, under the current definition, conduct
might be considered “fraudulent” merely because it involves an intention to deceive although it
does not violate any other law.

4.  The definition of “partner” has been changed in order to expand the definition to encompass
lawyers practicing in limited liability entities.

5.  The Terminology section in the Preamble adds a new definition for the term “screened,”
because the Rules do not impute conflicts of interest in certain situations when a personally
disqualified lawyer is “screened” from any participation in a matter.  A “screen” denotes the
isolation of a lawyer from participation in a matter through the timely imposition of procedures
within a firm that are reasonably adequate under the circumstances to protect information.

6.  The Terminology section in the Preamble adds the definition of the word “tribunal.”  It
clarifies that a “tribunal”  includes not only courts but also binding arbitration and legislative
bodies, administrative agencies, or other bodies acting in an adjudicative capacity. 

7.  The words “writing” and “written” have also been added to this section.  Because “writings”
are required in more circumstances under the proposed Rules, the commission felt that the term
should be defined and include not only tangible but also electronic records.  It also acknowledges
recent technological advances that allow a digitized document to be signed with an electronic
symbol. 

8.  The commentary to 1.0 is all new.  The first paragraph, involving “confirmed in writing,” was
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added to clarify that if it is not feasible to obtain or transmit a writing at the time a person gives
informed consent, a lawyer may undertake continued representation based upon an oral informed
consent, so long as the writing is obtained or transmitted within a reasonable time thereafter.

9.  ¶s 2, 3, and 4 of the Commentary involve the “firm” and “law firm” terminology.  These
paragraphs were taken directly from the commentary to Rule 1.10.  ¶ 2 discusses that whether
two or more lawyers constitute a “firm” depends on the specific facts of the situation.  It also
notes that a group of lawyers can be regarded as a “firm” for conflict purposes while not being
regarded as such for the purposes of the Rule that information acquired by one lawyer is
attributed to another.  

¶ 3 notes that there can be uncertainty as to the identity of the client in situations where
the “firm” is a law department of an organization, including the government. 

¶ 4 also notes that similar questions can arise with respect to lawyers and legal aid and
legal services organizations. 

10.  ¶ 5 of the commentary references the definition of the word “fraud.   It specifies that “fraud”
does not include merely negligent misrepresentation or negligent failure to apprise another of
relevant information and that reliance is not required by the Rule.  The Rule focuses entirely on
the nature of the conduct in question.  It indicates that “intention to deceive” is not enough to
constitute “fraud” but that the conduct must also be fraudulent under applicable substantive or
procedural law. 

11.  ¶ 6 of the commentary discusses “informed consent.”  It attempts in a more complete manner
to set forth the requirements that a lawyer obtain informed consent of a client or another person
within the meaning of the Rule.

12.  ¶ 7 of the commentary also falls under the category of “informed consent.”  This paragraph
explains what is required in order to constitute a manifestation of consent by a client.  It notes
that confirmed consent will usually require an affirmative response by the client but a lawyer may
not assume consent from the client’s silence.

13.  ¶s 8, 9, and 10 of the commentary all involve the term “screened.”  These new comments
provide cross-references to Rules that provide for screening and explain in more detail what
measures may be adequate to assure an effective screen.  They delineate that the purpose of
screening is to assure the affected parties that confidential information remains protected.  They
require the personally disqualified lawyer to acknowledge the obligation not to communicate
with other members of the firm with respect to the matter.  They note that, to be effective, it may
be appropriate for the firm to undertake such procedures in writing. 

How ABA Rule DIFFERS from EXISTING FLORIDA Rule
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Florida’s Terminology section in the Preamble is substantially the same as the existing model
rules, with the exception that Florida’s Terminology section defines “lawyer.”  The proposed
changes above are not contained in the existing Florida Terminology section in the Preamble.

RECOMMENDATION of Yes or No  and REASONS

1, 2, and 4-13.  YES.  The changes are not substantive, but add specificity or clarify existing
terminology, so the changes are recommended.  

3.  NO.  The only change not recommended is in number (3) above regarding the definition of
“fraud.”  The definition is too narrow, because it encompasses only conduct that is fraudulent
under substantive or procedural law, and does not address conduct that is intended to deceive.
Additionally, because the committee recommends that ABA Rule 1.18 not be adopted in Florida,
then mention of 1.18 should not be adopted in paragraph 8 of the comment to the terminology.

Suggested ALTERNATIVE LANGUAGE

 None.

MODEL RULE: 1.1,  COMPETENCE

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

The Rule was not changed.  Comments 5 and 6 add that an attorney, by agreement with the
client, may limit the scope of representation, that a lawyer keep abreast of changes in the law and
practice, and comply with all CLE requirements to which the lawyer is subject.

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida Rule 4-1.2(c) provides that a lawyer may limit the objectives of the representation if the
client consents after consultation.  It does not appear that the new comment to Model Rule 1.1 is
substantially different from Florida Rule 4-1.2(c).

RECOMMENDATION of Yes or No and REASONS

YES and NO.  All changes should be adopted except the last sentence in paragraph 5 of the
commentary, “An agreement between the lawyer and the client regarding the scope of the
representation may limit the matters for which the lawyer is responsible.  See Rule 1.2(c)”
because the references properly belong in Rule 4-1.2.

Suggested ALTERNATIVE LANGUAGE
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None.

MODEL RULE: 1.2,  SCOPE OF REPRESENTATION AND ALLOCATION OF
AUTHORITY BETWEEN CLIENT AND LAWYER

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

1.  Subparagraph (a) of the Rule adds a provision that a lawyer may take such action as is
impliedly authorized to carry out the representation and a new comment that at the outset of the
representation, the client may authorize the lawyer to take specific action on the client’s behalf
without further consultation.

2.  Subparagraph (c) has been changed to provide that: “A lawyer may limit the objectives scope
of the representation if the limitation is reasonable under the circumstances and the client
consents after consultation gives informed consent.”

3.  The Rule eliminates subparagraph (e), which provided that “when a lawyer knows that a client
expects assistance not permitted by the Rules of Professional Conduct or other law, the lawyer
shall consult with the client regarding the relevant limitation on the lawyer’s conduct,” but sets
forth the provisions in paragraph 13 of the comment.

4.  The new ABA comment (paragraph 1) eliminates the comment found in the Florida Rule that
within limits imposed by law and a lawyer’s professional obligations, the client has a right to
consult with the attorney about the means to be used in pursuing objectives and that “[a]t the
same time, a lawyer is not required to pursue objectives or employ means simply because a client
may wish that the lawyer do so.  A clear distinction between objectives and means sometimes
cannot be drawn, and in many cases the client-lawyer relationship partakes of a joint undertaking. 
In questions of means, the lawyer should assume responsibility for technical and legal tactical
issues, but should defer to the client regarding such questions as the expense to be incurred and
concern for third persons who might be adversely affected.  The new ABA comment
(paragraph 2) provides a more  ambiguous statement that “[o]n occasion, however, a lawyer and
a client may disagree about the means to be used to accomplish the client’s objectives.  Clients
normally defer to the special knowledge and skill of their lawyer with respect to the means to be
used to accomplish their objectives, particularly with respect to technical, legal, and tactical
matters.  Conversely, the lawyers then usually defer to the client regarding such questions as the
expense to be incurred and the concern for third parties who might be adversely affected.”  The
comment further provides that because of the varied nature of matters about which there might be
disagreement, the Rule does not prescribe how such disagreements are to be resolved, but the
lawyer should consult with the client and seek a mutually acceptable resolution of the
disagreement and if that is unavailing and the lawyer has a fundamental disagreement, the lawyer
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may withdraw or the client may discharge the lawyer.

5  The new ABA comment (paragraph 3) adds a comment that at the outset of a representation,
the client may authorize a lawyer to take specific action on the client’s behalf without further
consultation and that absent material change and circumstances, a lawyer may rely on such
advance authorization, but that the client may revoke such authorization at any time. 

6.  The new ABA comment (paragraph 4) changes the term “mental disability” to “diminished
capacity” to reflect changes elsewhere in the rules.

7.  The new ABA comment (paragraph 6) provides that a lawyer may limit the scope of services
to be provided by agreement with the client.  This is consistent with the new Florida Rule 12.040
relating to the unbundling of legal services and limited appearances.  

8.  The new ABA comment (paragraph 7) further discusses limiting the representation if it is
reasonable under the circumstances and that although an agreement for a limited representation
does not exempt the lawyer from the duty of providing competent representation, it is a factor in
determining whether the lawyer acted competently.

9.  With respect to the new ABA comment (paragraph 10) that in some cases withdrawal alone
when a lawyer knows he is assisting a client in criminal or fraudulent conduct might be
insufficient and it may be necessary for a lawyer to give notice of the fact of withdrawal and to
disaffirm any opinion, document and affirmance or the like, the current Florida Rule and
comment do not make this suggestion.

As noted above, new paragraph 13 is identical to previous subdivision (e) of the rule that was
deleted by the ABA.

There are minor changes to other comments that are not substantive.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1-.  Florida’s rule is substantially the same as the prior ABA rule and does not contain the
changes.  

RECOMMENDATION of Yes or No and REASONS

1-3.  YES and NO.  The ABA Model Rule language should be adopted, except that the current
Florida standard of “knows or reasonably should know” should be retained in subsection (d).

4-.  YES and NO as to commentary.  As to ¶ 1 of the comment, the committee recommends
against adopting the ABA changes deleting portions of the paragraph stating the following:
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Within those limits, a client also has a right to consult with the lawyer about the
means to be used in pursuing those objectives.  At the same time, a lawyer is not
required to pursue objectives or employ means simply because a client may wish
that the lawyer do so.  A clear distinction between objectives and means
sometimes cannot be drawn, and in many cases the client-lawyer relationship
partakes of a joint undertaking.  In questions of means, the lawyer should assume
responsibility for technical and legal tactical issues but should defer to the client
regarding such questions as the expense to be incurred and concern for third
persons who might be adversely affected.  Law defining the lawyer's scope of
authority in litigation varies among jurisdictions.

The committee agreed that new language included in ¶ 1 should be recommended for adoption.
However, existing language in ¶ 1 should be retained, because The committee discussed that
lawyers have relied on this language in the commentary to make certain decisions, such as
whether or not to agree to a continuance without objection, without obtaining the client’s
consent.  To remove the language may hamper lawyers from making decisions that have
traditionally been the lawyer’s province.

Regarding ¶ 2, the committee agreed that the new language in the first sentence and last 3
sentences should be adopted, but the remaining language should not be adopted. Although the
committee believes the language accurately describes what normally occurs, the new language in
the ABA Model Rule comment, like the deletion of the language in ¶ 1, would lead lawyers to
believe that the lawyer is not able to make decisions in tactical matters, which has not been the
case in the past.

The [present Florida] comment refers to Rule 4.1, Truthfulness in Statements to Others, which
imposes a duty of truthfulness on a lawyer when dealing with others on a client’s behalf. 
Paragraph 3 of the comment to Rule 4.1 relating to a client’s crime or fraud also adds the
provision that “sometimes it may be necessary for the lawyer to give notice of the fact of
withdrawal and to disaffirm any opinion, document, affirmation or the like”; that “in extreme
cases, substantive law may require a lawyer to disclose information relating to the representation
to avoid being deemed to have assisted in the client’s crime or fraud”; and that “if the lawyer can
avoid assisting in a client’s crime or fraud only by disclosing this information, then under
paragraph (b), the lawyer is required to do so, unless the disclosure is prohibited by Rule 1.6.” 
The comment entitled “Fraud by Client” to current Florida Rule 4-4.1 provides that “substantive
law may require a lawyer to disclose certain information to avoid being deemed to have assisted
the client’s crime or fraud.”  The comment to existing Florida Rule 4-1.6 on Confidentiality of
Information entitled “Withdrawal” provides, after stating that a lawyer must withdraw if his
services will be used by the client in materially furthering a course of criminal or fraudulent
conduct, that “the lawyer may also . . . disaffirm any opinion, document, affirmation or the like.”

Inasmuch as the requirements of disclosures and disaffirmance are presently in the comments to
Rules 4-4.1 and 4-1.6 and are currently a part of the Florida Code of Professional Conduct, it
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does not appear that the inclusion of the disaffirmance comment in the new ABA Model Rule 1.2
would impose any new duties on attorneys. 

The committee notes that The Florida Bar Unbundled Legal Services Special Committee
proposed changes to this rule and comment that are currently pending before the Supreme Court
of Florida.  The committee does not believe that any of these proposed changes conflict with the
changes currently pending with the court.

The committee agreed that ¶s 5, 9, and 11 in Florida’s rule should be retained as is.  The
committee recommends that the changes to ¶s 3, 4, 6 (including title), 7, 10, 12, and 13 should be
adopted.  The committee recommends that ¶ 8 in Florida’s rule should be retained as is, with the
exception of replacing the word “thus” with “for example.” 

Suggested ALTERNATIVE LANGUAGE

Retain current Florida standard of “knows or reasonably should know” in subsection (d). 

In ¶ 1 of the comment, the committee recommends the following (adopting the new language
proposed by the ABA, but retaining existing language in the Florida comment):

Both lawyer and client have authority and responsibility in the objectives and
means of representation. The Subdivision (c) confers upon the client has the
ultimate authority to determine the purposes to be served by legal representation,
within the limits imposed by law and the lawyer's professional obligations. Within
those limits, a client also has a right to consult with the lawyer about the means to
be used in pursuing those objectives. At the same time, a lawyer is not required to
pursue objectives or employ means simply because a client may wish that the
lawyer do so. A clear distinction between objectives and means sometimes cannot
be drawn, and in many cases the client-lawyer relationship partakes of a joint
undertaking. In questions of means the lawyer should assume responsibility for
technical and legal tactical issues, but should defer to the client regarding such
questions as the expense to be incurred and concern for third persons who might
be adversely affected. Law defining the lawyer's scope of authority in litigation
varies among jurisdictions. The decisions specified in paragraph (a), such as
whether to settle a civil matter, must also be made by the client. See Rule
1.4(a)(1) for the lawyer's duty to communicate with the client about such
decisions. With respect to the means by which the client's objectives are to be
pursued, the lawyer shall consult with the client as required by Rule 1.4(a)(2) and
may take such action as is impliedly authorized to carry out the representation.

In ¶ 2 of the comment, the committee recommends the following regarding the ABA changes
(adopting some of the new commentary, but not all):
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On occasion, however, a lawyer and a client may disagree about the means to be
used to accomplish the client's objectives. Clients normally defer to the special
knowledge and skill of their lawyer with respect to the means to be used to
accomplish their objectives, particularly with respect to technical, legal and
tactical matters. Conversely, lawyers usually defer to the client regarding such
questions as the expense to be incurred and concern for third persons who might
be adversely affected. Because of the varied nature of the matters about which a
lawyer and client might disagree and because the actions in question may
implicate the interests of a tribunal or other persons, this Rule does not prescribe
how such disagreements are to be resolved. Other law, however, may be
applicable and should be consulted by the lawyer. The lawyer should consult with
the client and seek a mutually acceptable resolution of the disagreement. If such
efforts are unavailing and the lawyer has a fundamental disagreement with the
client, the lawyer may withdraw from the representation. See Rule 1.16(b)(4).
Conversely, the client may resolve the disagreement by discharging the lawyer.
See Rule 1.16(a)(3).

MODEL RULE: 1.3,  DILIGENCE

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

No substantive changes to the rule.

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

The comment adds that the lawyer’s duty to act with reasonable diligence does not require the
use of offensive tactics or preclude the treating of all persons involved in the legal process with
courtesy and respect; that a lawyer’s workload must be controlled so that each matter can be
handled competently; that a lawyer’s duty to act with reasonable promptness does not preclude
the lawyer from agreeing to a reasonable request for a postponement that will not prejudice the
lawyer’s client; and that, to prevent neglect of client matters in the event of a sole practitioner’s
death or disability, the duty of due diligence may require each sole practitioner to prepare a plan
designating another competent lawyer to review client files and notify the clients of the lawyer’s
death or disability and determine the need for protective action.

RECOMMENDATION of Yes or No and REASONS

Adopt the changes to the commentary which promote the civility initiative.  Do not adopt the
obligations imposed on sole practitioners as they are discriminatory.  The Florida Bar
Disciplinary Procedures Committee is independently reviewing a proposed change to Rule 1-3.8
that would require that sole practitioners designate a Florida Bar member who has agreed to act
as inventory attorney in the event that the sole practitioner dies or becomes incapacitated.
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Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 1.4,  COMMUNICATION

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

In lieu of a general statement in the prior rule that a lawyer shall keep reasonably informed about
the status of a matter and promptly comply with reasonable requests for information, the new rule
specifically requires that the lawyer (1) promptly inform the client of any decision or
circumstances with respect to which the client’s informed consent is required; (2) reasonably
consult with the client about the means by which the client’s objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter; (4) promptly comply with
reasonable requests for information; and (5) consult with the client about any relevant limitations
on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted
by the rules.

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

The rule and commentary expands the lawyer’s duty to communicate with the client and the duty
is more explicit.  It also adds the duty to consult with client about limitations on lawyer’s
conduct.  The new comment provides that “client telephone calls should be promptly returned or
acknowledged,”  eliminates moves the comment that “Practical exigency may also require a
lawyer to act for a client without prior consultation,” to ¶ 3 of the commentary, and adds that a
lawyer may not withhold information to serve the interest or convenience of another person.

RECOMMENDATION of Yes or No and REASONS

YES with modification.  The committee recommends that 1.4(a)(5) standard of “knows” be
changed to “knows or reasonably should know” to comport with the standard currently in
Florida’s Rules.

Suggested ALTERNATIVE LANGUAGE

Rule 1.4(a)(5) should read as follows:

(5) consult with the client about any relevant limitation on the lawyer’s conduct when the
lawyer knows or reasonably should know that the client expects assistance not permitted by the
Rules of Professional Conduct or other law.
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MODEL RULE: 1.5,  FEES

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

1.  Changes the text of the rule from providing that a lawyer’s fees shall be reasonable to
prohibiting a lawyer from making an agreement for, charge or collect an unreasonable fee or an
unreasonable amount of expenses in subparagraph (a).  Sets forth the factors to be considered in
determining the reasonableness of a fee.

2.  Adds that the lawyer must communicate the scope of representation and that any changes in
the basis or rate of the fee must be communicated to the client in subparagraph (b).

3.  Requires that all contingent fee contracts be signed by the client and that the contract must
inform the client of any expenses that the client will be responsible for in subparagraph (c).

4.  Requires that all division of fees between lawyers in different firms that is not proportional to
services provided by the lawyers consent to the agreement with confirmation in writing.

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida Rule 4-1.5 already prohibits an attorney from entering into an agreement to charge a
clearly excessive fee, so the change to the Model Rule brings it in line with the Florida Rule. 
The Model Rule explicitly prohibits unreasonable expenses and the commentary also provides
that a lawyer may seek reimbursement for the cost of services performed in-house, such as
copying and telephone charges, charging a reasonable amount to which the client has agreed in
advance or by charging an amount that reasonably reflects the cost incurred by the lawyer.  

The commentary relating to the prohibition against contingent fees in domestic cases provides
that the provision does not preclude a contract for a contingent fee for legal representation in
connection with the recovery of post-judgment balances due under support, alimony or other
financial orders.  Although the commentary to the Florida Rule does not cover this question,
Florida ethics opinions have approved contingent fees in these circumstances.

2.  Florida’s Rule 4-1.5(e) is substantially the same as the old ABA Model Rule 4-1.5(b) and
does not contain the provisions regarding scope of representation or changes to the rate of fee or
expenses.

3. Florida’s Rule 4-1.5(f) already requires that all contingent fee contracts be signed by the client
and other contingent fee requirements are much more extensive than the ABA model rule.

4.  Florida’s Rule 4-1.5(g)(2) already provides that division of fees be in writing and signed by
the client, offering more protection than the ABA rule.
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RECOMMENDATION of Yes or No and REASONS

1.  YES and NO.  The current Florida Rule is more comprehensive and the vast majority of the
Florida rule should be maintained as is.  However, Florida should adopt ¶6 of the commentary on
“Prohibited contingent fees,” because that paragraph offers a more full explanation regarding
permitting contingent fees to collect arrearages in domestic cases, and the similar provision in the
current Florida Rule 4-1.5 in the last paragraph of the commentary under “Terms of Payment”
should be deleted.

2.  NO.  There is case law in Florida that indicates that a lawyer may not unilaterally change an
agreed upon fee.  In re Estate of Johnson, 566 So.2d 1345 (Fla. 4th DCA 1990);  Mercy
Hospital, Inc. v. Johnson, 390 So.2d 103 (Fla. 3d DCA 1980); The Florida Bar v. Hollander, 594
So.2d. 307 (Fla. 1992); The Florida Bar v. Murphy, 614 So.2d 1090 (Fla. 1993); Searcy, Denney,
Scarola, Barnhart & Shipley, P.A. v. Scheller, 629 So.2d 947 (Fla. 4th DCA 1993.

3.  NO.  Florida’s Rule 4-1.5(f) already requires that all contingent fee contracts be signed by the
client and other contingent fee requirements are much more extensive than the ABA model rule.

4.  NO.  Florida’s Rule 4-1.5(g)(2) already requires division of fees not in proportion to services
provided be in writing and provides more protection than the ABA model rule by requiring that
the client consent in writing.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 1.6,  CONFIDENTIALITY OF INFORMATION

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates in 2002

1.  In subsection (a)(1), changes “consents after consultation” to “gives informed consent”
consistent with the changes to the other model rules.

2.  In subsection (b)(1), deletes requirement that death or substantial bodily harm be the result of
a client’s criminal act in order to allow disclosure of confidential information to prevent the
death or substantial bodily harm.  Also changes “imminent” to “reasonably certain.”

3.  Adds an exception “to secure legal advice about the lawyer’s compliance with these Rules” in
subsection (b)(2).

4.  Adds an exception “to comply with other law or a court order” in subsection (b)(4).

5.  Deletes or moves the first three paragraphs of the comment.
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6.  Adds new ¶ 1 of the comment discussing a lawyers duty to a prospective client and to former
clients.

7.  Adds the concept of informed consent in new ¶ 2.

8.  Deletes former ¶ 6 regarding application of the rule to government lawyers.

9.  Adds new ¶ 4 that indicates that lawyers cannot disclose information that could lead to
discovery of confidential information, but allows lawyer to use a hypothetical to discuss a
representation if there is no likelihood the third party would be able to identify the client.

10.  Deletes parts of former ¶9 and adds new ¶ 6 regarding the value of human life as the
rationale for one of the exceptions to the confidentiality rule, using examples.

11.  Deletes former ¶s 10-14 regarding assisting a client in criminal or fraudulent conduct and
bodily harm.

12.  Adds ¶ 7 regarding disclosing information to obtain advice in order to comply with the rules.

13.  Adds ¶s 10 and 11 regarding disclosures required by law or court.

14.  Adds ¶ 12, which is mostly made up of parts of prior ¶s in the former comment.

15.  Adds ¶ 13 regarding permissive disclosure under the rule.

16.  Deletes former ¶s 20-21 regarding attorney-client privilege and other provisions in the rules
either permitting or requiring disclosure of confidential information.

17.  Adds ¶s 15-16 regarding a lawyers supervisory responsibility over others and regarding a
lawyer’s obligation to take special precautions under certain circumstances.

18.  Adds a reference to former clients in new ¶ 17.

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Current Florida Rule 4-1.6(a) uses “consents after disclosure to the client” as opposed to
“gives informed consent.”

2. Florida Rule 4-1.6(b) provides that a lawyer shall reveal information that the lawyer
reasonably believes necessary to prevent a client from committing a crime or to prevent death or
substantial bodily harm to another, as distinguished from the permissive provision of the Model
Rule.  The change from allowing a lawyer to disclose confidential information to prevent the
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client from committing a criminal act that the lawyer reasonably believes is likely to result to a
provision that the lawyer may disclose confidential information to prevent reasonably certain
death or substantial bodily harm provides a more objective standard.

3.  Current Florida Rule 4-1.6(c)(5) permits a lawyer to disclose information “to comply with the
Rules of Professional Conduct,” which encompasses the new ABA exception “to secure legal
advice about the lawyer’s compliance with these Rules.”

4.  Current Florida Rule 4-1.6(d) addresses a lawyer disclosing information to comply with a
court order, and the comment to current Florida Rule 4-1.6 states that “whether another provision
of law supersedes rule 4-1.6 is a matter of interpretation beyond the scope of these rules, but a
presumption should exist against such a supersession.”

5-18.  Florida’s comment does not contain these changes.

RECOMMENDATION of Yes or No and REASONS

1.  YES and NO.  Florida should adopt the change of “gives informed consent” to be consistent
with changes elsewhere in the rule, but no other change to subsection (a).

2.  NO.  Florida Rule 4-1.6 is more restrictive than the ABA because a lawyer must disclose
information to prevent a client from committing a crime or to prevent death or substantial bodily
harm to another.

3.  NO.  Florida’s Rule  4-1.6(c)(5) permits a lawyer to disclose information “to comply with the
Rules of Professional Conduct,” which encompasses the new ABA exception “to secure legal
advice about the lawyer’s compliance with these Rules.” The change is therefore unnecessary.

4.  NO.  The change is unnecessary, because the current Florida rule already addresses these
issues adequately.  Current Florida Rule 4-1.6(d) addresses a lawyer disclosing information to
comply with a court order, and the comment to current Florida Rule 4-1.6 states that “whether
another provision of law supersedes rule 4-1.6 is a matter of interpretation beyond the scope of
these rules, but a presumption should exist against such a supersession.”  

5.  YES and NO.  The committee recommends retention of the existing first paragraph in
Florida’s comment, because it provides a framework for discussion of confidentiality, including
the rationale for the rule.  The committee recommends deleting ¶s 2-4 of the existing Florida
comment, because they cover the same information discussed in ABA ¶s 1 and 2.

6-18.  YES and NO.  The committee recommends adopting new ABA ¶s 1 and 2 of the
comment as Florida ¶s 2 and 3, but correcting rule references to represent Florida’s numbering
scheme and deleting a reference to ABA Rule 1.18, which the committee recommends against
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adopting.  The committee recommends adopting new ¶7 of the ABA comment regarding
disclosure of information necessary to obtain advice about the lawyer’s compliance with the
Rules of Professional Conduct under the header “Dispute Concerning Lawyer’s Conduct.”  The
committee also recommends adding the reference to appropriate Florida rules on former clients
in new ABA ¶ 17.  The committee recommends against adoption of other changes to the
comments, because the new ABA comments reflect changes to the ABA Model Rule that the
committee recommends against adopting.

MODEL RULE: 1.7, CONFLICT OF INTEREST: CURRENT CLIENTS

Summary of Substantive Changes Adopted by the ABA House of Delegates

The ABA’s changes attempt to more clearly define conflict of interest situations
involving current clients, and to more clearly articulate the situations in which a lawyer may
represent a client notwithstanding the existence of a conflict.  It also provides that any necessary
client consent must be “informed” and “confirmed in writing.”  

Paragraph (a) of the ABA Rule is restructured to address both “directly adverse” conflicts
and other current client conflicts in a single paragraph.  Paragraph (b) lists the requirements that
must be met in order to enter or continue a representation when a conflict exists.  The revised
ABA Comment is considerably longer than the prior Comment, adding a number of new
provisions and deleting some provisions.

Brief Explanation of How the ABA Rule Differs from the Florida Rule

The Florida Rule is based on the prior ABA Rule.  Accordingly, the Florida Rule
addresses “directly adverse” conflicts and other current client conflicts in two separate
paragraphs.  The revised ABA Rule addresses both “directly adverse” conflicts and other current
client conflicts in a single revised paragraph (a).  Paragraph (b) of the ABA Rule contains the
requirements that must be met in order to enter or continue a representation when a conflict
exists.  This paragraph specifies that certain types of conflicts that are nonconsentable, such as
representations “prohibited by law” (Rule 1.7(b)(2)) or a representation in which a lawyer would
assert a claim against another current client that the lawyer represents in that same proceeding
(Rule 1.7(b)(3)).  In the Florida Rule, most of the “consentability” issues are addressed in the
Comment rather than the Rule.

An important difference is that the Florida Rule concerning client consent requires
“consent after consultation” (as did the prior ABA Rule), but does not require that consent be
written or confirmed in writing.  The ABA rule requires “informed consent, confirmed in
writing.”

The Florida Rule includes two paragraphs that are not contained in ABA Rule 1.7. 
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Florida paragraph (c) requires a lawyer representing multiple clients in the same matter to
provide an “explanation of the implications of the common representation and the advantages
and risks involved.”  Florida paragraph (d) concerns conflicts involving lawyers related by blood
or marriage (the ABA counterpart to this provision is contained in ABA Rule 1.8).

The revised ABA Comment is considerably longer than the Florida Comment.  The ABA
Comment adds provisions concerning the new standard of “informed consent, confirmed in
writing,” advance consent, conflicts in class action litigation, certain confidentiality issues in
common representations, and conflicts involving organizations.  The Florida Comment does not
directly address these topics, except for the organizational conflict issue which is covered in the
Comment to Florida Rule 4-1.13.  At the same time, the revised ABA Comment deletes
provisions concerning evaluating consentability from the viewpoint of the “disinterested lawyer,”
insurance defense conflicts, the disclosure of confidential information in seeking consent, and the
issue of conflicts as they may affect the fair or efficient administration of justice.  All of these
helpful provisions appear in the Florida Comment.

Recommendation of Yes or No, and Reasons

Qualified YES to the Rule, NO to the Comment.  The format of the ABA Rule
(covering all types of conflicts in one paragraph, and the provisions dealing with conflict waivers
in a second paragraph) is more logical and easier to use than the current format.  We recommend
adopting this format, with two clarifying changes.  

First, paragraph (a) of the ABA Rule identifies conflict situations to include those in
which “there is a significant risk that the representation of one or more clients will be materially
limited by” the lawyer’s responsibilities to other persons or by the lawyer’s personal interest. 
This language is a change from the Florida Rule and the prior ABA Rule, which provide that a
lawyer should not represent a client “if the lawyer’s representation of that client may be
materially limited by” such responsibilities or personal interests.  Although the ABA Reporter’s
Explanation of Changes indicates that this change is not intended to be substantive, the
subcommittee members are concerned that adopting this new wording would result in a
substantive change to the conflict standard.  Hoping to avoid this undesired result, we
recommend that Florida adopt the new ABA Rule after changing “significant risk” to
“substantial risk.”  We believe that a “substantial” risk is a lower threshold that is more similar
to the existing Florida Rule.

Second, subdivision (b)(3) of the ABA Rule appears to prohibit (as a nonconsentable
conflict) the same lawyer (or law firm, pursuant to Rule 1.10(a)) from representing two (or more)
clients in the same litigation when those clients have adverse interests in that proceeding.  We
agree with this principle, but believe that the ABA Rule’s language is not as clear as it could be
on this point.  Therefore, we have recommended language that we believe is clearer and less
susceptible to misinterpretation.
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Existing Florida Rule paragraph (c) should be modified to reflect the change to “informed
consent, confirmed in writing.”  Paragraph (d) should be retained.

Regarding the Comment, we believe that, with several slight modifications, the Florida
Comment is superior to the ABA Comment.  We recommend that, similar to the new ABA
Comment, the first paragraph of the Florida Comment be amended by adding language
identifying the types of conflicts the Rule addresses.  We also recommend adding a new final
paragraph addressing the significant change of requiring that client consent be “confirmed in
writing.”

We recommend keeping the remainder of the Florida Comment unchanged.  The Florida
Comment contains provisions uniquely suited to Florida (e.g., paragraph [12] refers to Florida
law regarding identity of a lawyer’s client in an estate administration situation).  Additionally, the
new ABA Comment unwisely deletes provisions that are helpful to Florida practitioners (e.g.,
existing Florida Comment paragraph [4] specifies that the propriety of asking for client consent
is evaluated from the viewpoint of a “disinterested lawyer;” existing Florida Comment paragraph
[9] concerns tripartite relationship insurance defense conflict issues).  Finally, most of the other
issues addressed for the first time in the ABA Comment have already been addressed in one
fashion or another by relevant Florida authority (e.g., organizational conflicts are addressed in the
Comment to Florida Rule 4-1.13; confidentiality issues in common representations are discussed
in Florida Ethics Opinion 95-4).

Alternative suggested language

None.

MODEL RULE: 1.8, Conflict of Interest: Current Clients: Specific Rules

Summary of Substantive Changes Adopted by the ABA House of Delegates

The ABA’s changes provide additional guidance for lawyers facing the varying specific
conflict of interest situations addressed in the Rule.  Most of the changes are in the nature of
clarifications, but some are substantive.

1.  Paragraph (a) of the ABA Rule adds two additional requirements for the lawyer engaging in a
business or similar transaction with a client:  the client must be “advised in writing of the
desirability of seeking independent counsel” regarding entering into the transaction; and the
client must provide informed consent to both the “essential terms of the transaction and the
lawyer’s role in the transaction.”

2.  In paragraph (c), the prohibition on soliciting substantial gifts from clients has been
broadened.  The former Rule barred the lawyer from preparing an instrument effecting such a
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gift, while the amended Rule extends this prohibition to any solicitation of a substantial gift.

3.  Paragraph (g), concerning a lawyer representing multiple clients in making an aggregate
settlement of the clients’ claims, now provides that each client must give “informed consent, in a
writing signed by the client.”  The former Rule did not require written consent.

4.  There have been two substantive changes to paragraph (h), concerning prospective limitations
on malpractice liability and settling malpractice claims.  First, the revised Rule no longer requires
that agreements prospectively limiting malpractice liability be “permitted by law.”  Second, the
portion of the Rule regarding settling malpractice claims now expressly extends to “potential
claim[s].”

5.  Former paragraph (i), concerning imputation of conflicts among lawyers related by blood or
marriage, has been deleted.  (Note:  The corresponding Florida provision is Rule 4-1.7(d).)

6.  New paragraph (i) states the general principle that lawyers are prohibited from acquiring “a
proprietary interest in the cause of action or subject matter of litigation,” and spells out two
exceptions.  The amended Rule changes one of the exceptions from liens “granted by law” to
liens “authorized by law.”  The Reporter’s Explanation of Changes states that this is intended as
a clarification, but under some existing authority this could be interpreted as a substantive change
(e.g., a mortgage can be considered a lien “authorized by law” rather than one “granted by law,”
such as a common law attorney’s lien).
 
7.  Paragraph (j) prohibits most sexual relations between lawyer and client.  (Note:  The
corresponding Florida provision is Rule 4-8.4(i).)

8.  Paragraph (k) imputes most of the conflicts in Rule 1.8 to all lawyers in a conflicted lawyers
firm.  (The one exception is the sexual relationship conflict expressed in paragraph (j).)  Under
the existing imputed conflict rule, Rule 1.10(a), only paragraph (c) of Rule 1.8 is expressly
designated as an imputed conflict.

9. New ABA Comments [1]-[4] explain the principles of paragraph (a) of the Rule, and apply
them in the context of Rule 1.7 and in a situation in which the client is independently
represented. 

10.  New ABA Comment [5] discusses a lawyer’s use of confidential information to a client’s
disadvantage.

11.  Additions to ABA Comment [6] (Florida Comment [2]) indicate that a lawyer may accept
even a substantial gift from a client, as long as the lawyer did not suggest the gift.

12.  New ABA Comment [8] clarifies that, provided Rule 1.7 is complied with, Rule 1.8 is not
violated when a lawyer seeks to have the client name the lawyer (or someone in the lawyer’s
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firm) as executor of the client’s estate. 

13.  New ABA Comment [10] explains the rationale underlying paragraph (e) of the Rule, which
prohibits certain financial assistance by the lawyer.

14.  New ABA Comments [11]-[12] replace former ABA Comment [4] (identical to the Florida
Comment) and expand the discussion regarding third party payment for a lawyer’s services.

15.  New ABA Comments [13] addresses aggregate settlements.

16.  New ABA Comments [14]-[15] address prospectively limiting malpractice liability and
settling actual or potential malpractice claims, including stating that a contract provision
requiring arbitration of malpractice claims does not violate the Rule. 

17.  New ABA Comment [16] expands the discussion regarding acquisition of an interest in the
cause of action or subject matter of litigation.

18.  New ABA Comments [17]-[19] deal with lawyer-client sexual relations.

19.  New ABA Comment [20] concerns imputation of Rule 1.8 conflicts within a law firm. 

Brief Explanation of How the ABA Rule Differs from the Florida Rule

1-8.  Paragraphs (a), (b), (c), (f), (g), and (h) of Florida Rule 4-1.8 are identical to the
corresponding paragraphs of the former ABA Rule.  Paragraph (i) of Florida Rule 4-1.8 is
identical to paragraph (j) of former ABA Rule 1.8.

Florida Rule 4-1.8 contains paragraph (j), which is a provision unique to Florida that requires a
lawyer defending a non-governmental insured at the insurer’s expense to provide the insured
with a “Statement of Insured Client’s Rights.”

As noted, Florida addresses lawyer-client sexual relations in Florida Rule 4-8.4(i), and  the
provision concerning imputation of conflicts among lawyers related by blood or marriage is
retained in Florida Rule 4-1.7(d).

9-18.  Florida’s commentary does not contain the ABA changes.  Additions to ABA Comment
[6] (Florida Comment [2]) indicate that a lawyer may accept even a substantial gift from a client,
as long as the lawyer did not suggest the gift.  In contrast, the Florida Comment can be read to
suggest that only non-substantial gifts are permissible.

Recommendation of Yes or No, and Reasons

1-8.   Yes and NO, It is recommended that Florida adopt the changes to paragraphs (a), (b),
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(c), (f), (g), and (k) of the ABA Rule.  The changes to paragraphs (a), (g), and (k) provide
greater clarity for lawyers and increased protection for clients.  The changes to paragraphs (b)
and (f) provide consistency with the “informed consent” standard used elsewhere in the Rules. 
The changes to paragraph (c) provide greater protection for lawyers.    Regarding paragraph (c),
the committee recommends all of the ABA changes except striking the language “or individual”
to make clear that it is only persons with a familial relationship and not others who may have a
relationship that is not a true familial relationship, that are excepted.

4.  No, it is recommended that Florida not adopt the changes to ABA paragraph (h).  The
ABA Reporter’s Explanation of Changes incorrectly states that no jurisdiction has addressed the
question of legal permissibility of prospective malpractice waivers (see Little v. Middleton, 401
S.E.2d 751 (Ga. 1991)).  Retaining the existing Florida language reinforces the view that such
waivers are not favored.

6.  No, it is recommended that Florida not adopt the changes to ABA paragraph (i).  The
question of broadening the permissible exceptions to include liens “authorized by law” rather
than just those “granted by law” has been considered and rejected by the Florida Bar Professional
Ethics Committee and the Disciplinary Procedure Committee of the Board of Governors.

7.  No, it is recommended that Florida not adopt changes to ABA paragraph (j).  The concepts
of this subdivision appear in Florida Rule 4-8.4(i), and the Florida Bar Board of Governors
approved changes to this rule in January 2003 after extensive study of the issue and debate.

9-18.  Regarding the Comment, as with many of the other Rules we believe that the existing
Florida Comment generally does a superior job of capturing the ethical principles applicable to
Florida lawyers.  

Several of the changes should not be adopted:

• ABA Comment [5] should not be adopted; it blurs the distinction between the
principles of loyalty and confidentiality, much as the ABA’s change to the
Comment to Rule 1.9 does.

• ABA Comments [14]-[15] favor making it easier for lawyers to prospectively
limit their malpractice liability and to allow lawyers to include in their fee
agreements a provision mandating that all lawyer-client disputes, including
malpractice claims, be arbitrated.  Such positions go beyond what historically has
been considered permissible by the Professional Ethics Committee and the Board
of Governors.

• ABA Comment [16] support the changes to new paragraph (i) of the ABA Rule,
which we have recommended not be adopted.
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• ABA Comments [17]-[19]deal with lawyer-client sexual relations, which Florida
has addressed in a different rule.

Other changes are acceptable, though not necessary or particularly desirable.  These
include the changes to ABA Comments [2]-[4], [6], [8] and [11]-[12].

A few of the changes should be adopted, with some revisions:

ABA Comment [1] should be adopted, because it discusses the general principles
and rationale behind subdivision (a) of the rule, but the committee recommends
against adoption of some of the specific examples, which the committee believes
do not provide particularly helpful guidance to bar members: “for example, a loan
or sales transaction or a lawyer investment on behalf of a client” and “for
example, the sale of title insurance or investment services to existing clients of the
lawyer's legal practice. See Rule 5.7.”

• ABA Comment [10] explains the limitations on a lawyer’s provision of financial
assistance to a client.  To more clearly reflect the intent of the Rule, however, it is
recommended that:  the word “advancing” be substituted for the word “lending”
in the present phrase “lending a client court costs and litigation expenses;” and the
word “reasonable” be inserted before the phrase “costs of obtaining and
presenting evidence.”

• ABA Comment [13] regarding aggregate settlements should have the words “may
not have a full client-lawyer relationship with each member of the class;
nevertheless, such lawyers” stricken.  Issues relating to ethical duties owed to, and
the nature of the lawyer-client relationship with, members of a class in class
action litigation have not been definitively resolved in Florida and thus should not
be addressed in the Rule or the Comment.

• ABA Comment [20] regarding imputation of prohibitions in the rule should be
adopted except for the last sentence dealing with subdivision (j) of the rule on
lawyer-client sexual relations, because the committee recommends against
adopting subdivision (j).

Alternative suggested language

The committee recommends adoption of the changes to ¶ 1 of the commentary with the
following changes:

As a general principle, all transactions between client and lawyer should
be fair and reasonable to the client. In such transactions a review by independent
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counsel on behalf of the client is often advisable. Furthermore, a lawyer may not
exploit information relating to the representation to the client's disadvantage. For
example, a lawyer who has learned that the client is investing in specific real
estate may not, without the client's consent, seek to acquire nearby property where
doing so would adversely affect the client's plan for investment. Paragraph (a) A
lawyer's legal skill and training, together with the relationship of trust and
confidence between lawyer and client, create the possibility of overreaching when
the lawyer participates in a business, property or financial transaction with a
client.  The requirements of paragraph (a) must be met even when the transaction
is not closely related to the subject matter of the representation, as when a lawyer
drafting a will for a client learns that the client needs money for unrelated
expenses and offers to make a loan to the client. The rule applies to lawyers
engaged in the sale of goods or services related to the practice of law.  See Rule
5.7.  It does not apply to ordinary fee arrangements between client and lawyer,
which are governed by Rule 1.5, although its requirements must be met when the
lawyer accepts an interest in the client's business or other nonmonetary property
as payment of all or part of a fee. In addition, the rule does not, however, apply to
standard commercial transactions between the lawyer and the client for products
or services that the client generally markets to others, for example, banking or
brokerage services, medical services, products manufactured or distributed by the
client, and utilities' services. In such transactions, the lawyer has no advantage in
dealing with the client, and the restrictions in paragraph (a) are unnecessary and
impracticable.

MODEL RULE: 1.9, DUTIES TO FORMER CLIENTS

Summary of Substantive Changes Adopted by the ABA House of Delegates

Consistent with recommended changes throughout the conflict rules, the consent
provisions of the Rule are changed to require “informed consent” and to further require that this
consent be “confirmed in writing.”

The Comment has been substantively changed in several ways.  New Comment [3]
attempts to define when matters are “substantially related” for purposes of Rule 1.9.  Former
Comments [4]-[5], concerning lawyers moving between firms, have been deleted.  Former
Comment 10] has been deleted.  Comment [10] addressed the duty of loyalty underlying the
prohibition in paragraph (a) of the Rule against lawyers opposing former clients in substantially
related matters without consent.  It also specified that, when a lawyer moves between law firms,
the prohibition expressed Rule 1.9(a) continues to apply to the moving lawyer but does not
necessarily extend the moving lawyer’s disqualification to the new firm.

Brief Explanation of How the ABA Rule Differs from the Florida Rule

Initially, it must be noted that the ABA Rule and Florida Rule 4-1.9 differ significantly in
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their approaches:  Florida Rule 4-1.9 incorporates all of the imputed conflict provisions
concerning lawyers who move between private firms, while the ABA Rules which place some of
these provisions in Rule 1.9 and the others in Rule 1.10.

Florida Rule 4-1.9 does not require that a former client’s consent be confirmed in writing.

The current Florida Rule contains a definition of “generally known” information relating
to the representation of a former client.  The ABA Rule does not define this term.

The Florida Comment does not address lawyers moving between firms.  (As noted above,
this issue is addressed in Florida Rule 4-1.10.)

Recommendation of Yes or No, and Reasons

Qualified YES to the Rule and Comment.

Consistent with the ABA Rule, the Florida Rule should be revised to require that a lawyer
obtain a former client’s “informed consent” when a conflict exists under this Rule.  In contrast to
the rules governing conflicts involving current clients, however, this consent should not have to
be confirmed in writing.  The importance of maintaining an effective working relationship with
existing clients supports requiring conflict waivers with current clients to be confirmed in
writing; these relationship considerations are minimized with respect to former clients.  A lawyer
should not be subject to discipline for failing to confirm a waiver in writing if the former client,
in fact, has made an informed waiver of the conflict.

It is recommended that any definition of “generally known” information be placed in the
Comment rather than the Rule.  Such placement is more consistent with the overall format of
Rule 4-1.9 and other Rules (e.g., the term “matter” is defined in the Comment rather than in the
text of Rule 4-1.9).

Attempting to more clearly explain what is meant by “substantially related” matters is
laudable, but the language used in the ABA Comment is not very helpful because it blurs the
distinction between the issues of loyalty and confidentiality in conflict of interest analysis.  As
noted below, an alternative version of the Rule and Comment is proposed.  This version includes
some of the more useful explanatory language from the ABA Comment, but separates the
concepts of loyalty (which is addressed in Rule 4-1.9(a)) and confidentiality (addressed in Rule
4-1.9(b)) into separate Comment paragraphs.

Alternative suggested language

Because the structure of Florida’s Rule is so different from the ABA Rule, it is
recommended that the starting point of any revision be the Florida Rule.  The suggested language
of such a revision appears below.
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RULE 4-1.9  CONFLICT OF INTEREST; FORMER CLIENT

A lawyer who has formerly represented a client in a matter shall not thereafter:

(a) represent another person in the same or a substantially related matter in which that person's
interests are materially adverse to the interests of the former client unless the former client
consents after consultation gives informed consent; or

(b) use information relating to the representation to the disadvantage of the former client except
as rule 4-1.6 would permit with respect to a client or when the information has become generally
known.  For purposes of this rule, "generally known" shall mean information of the type that a
reasonably prudent lawyer would obtain from public records or through authorized processes for
discovery of evidence.

Comment

After termination of a client-lawyer relationship, a lawyer may not represent another
client except in conformity with this rule.  The principles in rule 4-1.7 determine whether the
interests of the present and former client are adverse.  Thus, a lawyer could not properly seek to
rescind on behalf of a new client a contract drafted on behalf of the former client.  So also a
lawyer who has prosecuted an accused person could not properly represent the accused in a
subsequent civil action against the government concerning the same transaction.

The scope of a "matter" for purposes of rule 4-1.9(a) may depend on the facts of a
particular situation or transaction.  The lawyer's involvement in a matter can also be a question of
degree.  When a lawyer has been directly involved in a specific transaction, subsequent
representation of other clients with materially adverse interests clearly is prohibited.  On the
other hand, a lawyer who recurrently handled a type of problem for a former client is not
precluded from later representing another client in a wholly distinct problem of that type even
though the subsequent representation involves a position adverse to the prior client.  Similar
considerations can apply to the reassignment of military lawyers between defense and
prosecution functions within the same military jurisdiction.  The underlying question is whether
the lawyer was so involved in the matter that the subsequent representation can be justly regarded
as a changing of sides in the matter in question.

Matters are “substantially related” for purposes of this rule if they involve the same
transaction or legal dispute, or if the current matter would involve the lawyer attacking work that
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the lawyer performed for the former client.  For example, a lawyer who has previously
represented a client in securing environmental permits to build a shopping center would be
precluded from representing neighbors seeking to oppose rezoning of the property on the basis of
environmental considerations; however, the lawyer would not be precluded, on the grounds of
substantial relationship, from defending a tenant of the completed shopping center in resisting
eviction for nonpayment of rent.

Lawyers owe confidentiality obligations to former clients, and thus Iinformation acquired
by the lawyer in the course of representing a client may not subsequently be used by the lawyer to
the disadvantage of the client without the former client’s consent.  For example, a lawyer who
has represented a businessperson and learned extensive private financial information about that
person may not then represent that person's spouse in seeking a divorce.  However, the fact that a
lawyer has once served a client does not preclude the lawyer from using generally known
information, as defined in rule 4-1.9(b), about that client when later representing another client. 
Information that has been widely disseminated by the media to the public, or that typically would
be obtained by any reasonably prudent lawyer who had never represented the former client,
should be considered generally known and ordinarily will not be disqualifying.  The essential
question is whether, but for having represented the former client, the lawyer would know or
discover the information.

Information acquired in a prior representation may have been rendered obsolete by the
passage of time.  In the case of an organizational client, general knowledge of the client’s
policies and practices ordinarily will not preclude a subsequent representation; on the other hand,
knowledge of specific facts gained in a prior representation that are relevant to the matter in
question ordinarily will preclude such a representation.  A former client is not required to reveal
the confidential information learned by the lawyer in order to establish a substantial risk that the
lawyer has confidential information to use in the subsequent matter.  A conclusion about the
possession of such information may be based on the nature of the services the lawyer provided
the former client and information that would in ordinary practice be learned by a lawyer
providing such services.

Disqualification from subsequent representation is The provisions of this rule are for the
protection of clients and can be waived by them.  A waiver is effective only if there is disclosure
of the circumstances, including the lawyer's intended role in behalf of the new client if the former
client gives informed consent.  See terminology.

With regard to an opposing party's raising a question of conflict of interest, see comment
to rule 4-1.7.  With regard to disqualification of a firm with which a lawyer is associated, see rule
4-1.10.

MODEL RULE: 1.10, IMPUTATION OF CONFLICTS OF INTEREST: GENERAL



Page 27 of  88

RULE

Summary of Substantive Changes Adopted by the ABA House of Delegates

1.  Paragraph (a) of the ABA Rule contains 2 changes.  First, the imputation of conflict under
Rule 1.8(c) (lawyer preparing document transferring gift from client to lawyer) has been
eliminated.  This change should not be considered substantive, however, because the conflict
formerly addressed in Rule 1.8(c) is now covered in Rule 1.8(k), with the same result of imputing
the conflict to all lawyers in the a firm.

2.  Second, the imputation of “personal interest” conflicts from a lawyer to other lawyers in the
same firm has been eliminated in Rule 1.10.  (Note:  “Personal interest” conflicts of a financial or
business transaction nature are still imputed among all lawyers in a law firm pursuant to ABA
Rule 1.8(k).)

3.  For the first time, Paragraph (d) of ABA Rule 1.10 now expressly provides that
“disqualification of lawyers associated in a firm with former or current government lawyers is
governed by Rule 1.11.”  The ABA Reporter’s Explanation of Changes indicates that this
revision is not a substantive change but a clarification that Rule 1.11 is the exclusive Rule
governing the imputation of conflicts of interests of current or former government lawyers.

4.  Portions of former ABA Comments [1]-[3] that provided a helpful explanation of the meaning
of a “firm” for purposes of this rule have been deleted. 

5.  Former ABA Comment [4], concerning the rationale for differing conflict standards for
private and government lawyers has been deleted. 

6.  New ABA Comment [3] explains the change to the Rule concerning non-imputation of some
purely “personal interest” conflicts. 

7.  New ABA Comment [4] addresses the difficult issues of imputing conflicts within a law firm
based upon the activities of a nonlawyer or the activities of a person who has since become a
lawyer. 

8.  New ABA Comment [6] addresses the issue of consent, including the new standard of
“informed consent, confirmed in writing” contained in revised ABA Rule 1.7. 
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9.  New ABA Comment [8] specifies that Rule 1.8(k), rather than Rule 1.10, governs the
imputation of conflicts addressed in Rule 1.8. 

How the ABA Rule DIFFERS from the EXISTING FLORIDA Rule

1-3.  Of course, Florida’s Rule 4-1.10 does not include these changes.  Additionally, Florida Rule
4-1.10 incorporates all of the imputed conflict provisions concerning lawyers who move between
private firms.  (This contrasts with the ABA Rules, which place these provisions in Rule 1.9 and
1.10.)

4-9.  The ABA changes to the comments are not in the Florida commentary to Rule 4-1.10. 
Comments formerly included in the ABA rule are included in the current Florida rule, and new
comments adopted by the ABA are not included in the current Florida rule.

Recommendation of Yes or No, and Reasons

1-3.  YES, as to the changes to the Rule.  As noted above, most of these changes are not of a
substantive nature in light of changes to ABA Rule 1.8(k).  The change concerning non-financial
“personal interest” can be considered substantive, but affects only conflicts of a truly personal
nature (e.g., a lawyer’s ideological beliefs, or a lawyer’s individual job search.)

4-9.  A qualified NO, as to the changes to the Comment.  Generally, Florida’s Comment should
be left intact with only a few changes.  (Because the format of Florida Rule 4-1.10 differs
significantly from ABA Rule 1.10 by combining all “moving lawyer” conflict considerations into
one rule, much of the Florida Comment is unique to Florida and must remain unchanged.)

The language in existing ABA Comments [1]-[4] is helpful and should be kept in the
Florida Comment.  New ABA Comments [3] should be added to the “Principles of Imputed
Disqualification” section of the Florida Comment.  New ABA Comment [4], with the deletion of
the second sentence, should also be added to Florida’s Comment.  (It should be noted that the
second sentence conflicts with existing Florida case law, and that the principles expressed in the
remainder of this paragraph are consistent with the approach taken by some, but not all, of
Florida’s appellate courts.)  New ABA Comment [6], concerning client consent, should be added
to the end of the Florida Comment along with new ABA Comment [8].

Alternative suggested language
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None.

MODEL RULE: 1.11 -  SPECIAL CONFLICTS OF INTEREST FOR FORMER AND
CURRENT GOVERNMENT OFFICERS AND EMPLOYEES

SUMMARY of Substantive Changes Adopted by the ABA

1.  The ABA’s changes provide additional guidance for former and current government lawyers. 
The title of the Rule has been changed to make it clear that current government lawyers as well
as former government lawyers are covered by the Rule.

2.  Paragraph (a) adds to the Rule language that says the former government lawyer is subject to
the confidentiality requirements to not reveal confidences under 1.9(c) and substitutes “gives its
informed consent, confirmed in writing” for “consents after consultation” for a waiver by the
government agency.

3.  Paragraph (b) contains language that was formerly in paragraph (a) and adds the word
“timely” to the screening provision of the disqualified lawyer who joins a new firm.

4.  Paragraph (c) is the old paragraph (b) and adds new language defining “confidential
government information” as information that has been obtained under government authority and
which the government is prohibited by law from disclosing to the public or has a legal privilege
to not disclose and which is otherwise not available to the public.

5.  Paragraph (d) is the old paragraph (c) with the addition of language that points out that a
lawyer currently serving as a public officer or employee is subject to Rules 1.7 and 1.9 and
requires the appropriate government agency to give informed consent in writing if there is to be a
waiver.

6.  Paragraph (c) is old paragraph (d) and is unchanged.

7.  Old paragraph (c) has been deleted as that definition of confidential government information
has been moved to new paragraph (c).

8.  Paragraph 1, which explains that Rule 1.11 is the counterpart to Rule 1.10, is deleted.
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9.  New Paragraph 1 of the comment is old paragraph 2 and adds the language which says the
Rule refers to current as well as former government lawyers and refers attorneys to Rule 1.0(e)
for the definition of “informed consent.”

10.  New Paragraph 2 of the Comment is new and points out that Rule 1.10 is not applicable to
current or former government lawyers and that Rule 1.11 provides screening and notice.  It also
points out that the Rule does not impute conflicts of a government lawyer to other government
lawyers.

11.  Paragraph 3 of the Comment is also new and merely points out that a lawyer may not exploit
public office for the advantage of another client nor may a lawyer who has pursued a claim on
behalf of a former client pursue that claim on behalf of the government except as authorized by
paragraph (d), which requires informed consent confirmed in writing.

12.  New Paragraph 4 of the Comment is old Paragraph 3 and has very few changes, mainly for
clarification such as pointing out that a former government lawyer is disqualified only from
particular matters in which the lawyer participated personally and substantially.  This paragraph
also has a new sentence that points out that the limitation of disqualification is to matters
involving a specific party or parties, rather than extending the disqualification to all substantive
issues on which the lawyer worked.

13.  New Paragraph 5 of the Comment is old Paragraph 4 and addresses the situation when a
government lawyer moves from one government agency to a second government agency and then
that second agency is treated as a client for the purposes of the Rule.  An additional sentence is
added to the Comment to point out that the latter agency is not required to screen the lawyer in
the same way that a private law firm would have been required to screen the lawyer.

14.  New Paragraph 6 of the Comment is old Paragraph 5 which is reworded to more clearly
explain that while a former government lawyer who has been screened is not prohibited from
receiving a salary or partnership share in his new firm, he may not receive compensation directly
relating to the matter in which the lawyer is disqualified.

15.  New Paragraph 7 of the Comment is a new paragraph and urges that notice of the screened
lawyer’s prior representation and the screening procedures employed should be given as soon as
practicable after the need for screening becomes apparent.

16.  Old Paragraph 6 has been deleted as its subject matter is now covered by new Paragraph 7 of
the Comment.
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17.  New Paragraph 8 of the Comment is old Paragraph 7 with one minor change to reflect the
new numbering of the Rule ((c) is substituted for (b)).

18.  New Paragraph 9 of the Rule is old Paragraph 8 with the same type of change as found in
new Paragraph 8.  Old Paragraph 9 of the Rule has been deleted as its substance, that other
lawyers in the government agency are not disqualified, is addressed in another Comment.

19.  New Paragraph 10 of the Comment is a new Paragraph, and merely points out that in
determining what a “matter” is under the Rule, the lawyer should consider the extent to which the
matter involves the same basic facts, the same related parties, and the time elapsed, as a “matter”
may continue in another form.

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

1-7.  Rule 4-1.11 is the old ABA 1.11.  Changes adopted by the ABA are not included in the
current Florida rule.

6-19. The current Florida Comment is the same as the old ABA Comments except that Florida
paragraphs 5 through 9 begin with the word “subdivision” (or “subdivisions”) whereas the ABA
Comments begin with the word “Paragraph” (or “Paragraphs”).

RECOMMENDATION of Yes or No and REASONS

1-19.  YES.  The new ABA Rule 1.11 and its Comments do not change the substance of the old
ABA 1.11, but explain the Rule more clearly.  We recommend adoption of the changes to ABA
Rule 1.11.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 1.12, FORMER JUDGE, ARBITRATOR, MEDIATOR, OR OTHER
THIRD-PARTY NEUTRAL

SUMMARY of Substantive Changes Proposed by Ethics 2000
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1.  Expands the coverage of Rule 1.12 to include mediators and other “third-party neutrals.”

2.  Consistent with recommended changes throughout the conflict rules, the consent provisions of
the Rule are changed to require “informed consent” and further require that the consent be
“confirmed in writing.”

3.  Adds the requirement that any screening permitted under the Rule be “timely” put into effect.

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida Rule 1.12 does not presently address mediators and other third-party neutrals.

2.  Florida Rule 1.12 does not require that this consent be in confirmed in writing.

3.  Florida Rule 1.12 does not contain the “timely” requirement.

RECOMMENDATION of Yes or No and REASONS

1.  YES  Expanding the rule to cover all third-party neutrals is appropriate in view of the growing
role of alternative dispute resolution methods in today’s legal environment.  However,
commentary should be added to clarify that certified mediators may be subject to rules and/or
statutes governing their conduct.

2.  YES.  There should be confirmation in writing of a conflict waiver.

3.  YES

Suggested ALTERNATIVE LANGUAGE

The following language should be added to the commentary, addressing certified mediators:

A Florida Bar member who is a certified mediator is governed by the applicable
law and rules relating to certified mediators.
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MODEL RULE: 1.13,  ORGANIZATION AS CLIENT

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

No change in substance intended.

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

The new ABA Rule clarifies the scienter requirement of subsection (d) by providing that in
dealing with an organization’s directors, officers, employees, members, shareholders, or other
constituents, a lawyer shall explain the identity of the client when the lawyer knows or
reasonably should know that the organization’s interests are adverse to those of the constituents
with whom the lawyer is dealing.

Paragraph 6 of the comment more narrowly defines the responsibilities of a lawyer representing a
government agency.

RECOMMENDATION of Yes or No and REASONS

Yes.

MODEL RULE: 1.14,  CLIENT WITH DIMINISHED CAPACITY

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

Changes terminology from clients with a “disability” to clients with “diminished capacity,”
which is explained as a change in terminology only.  New rule also focuses on degrees of a
client’s capacity with provisions for emergency legal assistance for clients with seriously
diminished capacity and sets forth protective measures a lawyer may take short of requesting a
guardian if a lawyer reasonably believes that there is risk of substantial harm unless action is
taken.  Commentary provides guidance to attorneys dealing with clients with diminished
capacity.  Old commentary regarding an attorney acting as “de facto” guardian for the client was
deleted.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule
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Florida Rule 4-1.14 uses the term “disability,” but otherwise is substantially the same as the new
ABA model rule.  The ABA commentary eliminates the provision in the Florida comment that if
a client suffering a disability has no guardian or legal representative, “the lawyer often must act
as de facto guardian,” adds a provision regarding consultation with family members, eliminates
the provision imposing an obligation on lawyers to seek the appointment of a legal guardian and
adds detailed guidance for lawyers regarding the taking of protective action.

RECOMMENDATION of Yes or No and REASONS

Yes.  The committee recommends adoption of the new ABA Model Rule as providing superior
guidance to lawyers than the existing rule.  The committee specifically discussed whether
deletion of the commentary “the lawyer often must act as de facto guardian” is desirable.  The
committee concluded that if the ABA Model Rule is adopted, there is no need for this provision. 
The new ABA Rule 1.14(b) provides that “when the lawyer reasonably believes that the client
has diminished capacity, is at risk of substantial physical, financial or other harm unless action is
taken and cannot adequately act in the client’s own interest, the lawyer may take reasonably
necessary protective actions, including consulting with individuals or entities that have the ability
to take action to protect the client . . . .”  Paragraph 5 of the commentary to the Rule sets out in
detail the various types of protective action a lawyer may take if he reasonably believes that a
client is at risk of substantial physical, financial or other harm.  These detailed provisions are
much more helpful than the vague statement that a lawyer must often act as a de facto guardian. 

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 1.15, SAFEKEEPING PROPERTY

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1.  Two new sections have been added to Rule 1.15.  Section (b) has been added to address a
problem experienced in some jurisdictions where lawyers are unable to avoid bank charges
unless they are permitted to deposit money in a client trust account to cover such charges.  The
new section (b) allows a lawyer to deposit their own funds in a client trust account for that
purpose only. 

2.  A new section (c) has also been added.  This section provides practical guidance to a lawyer
on how to handle advanced deposits of fees and expenses.  It provides that a lawyer may
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withdraw from the trust account fees and expenses only as they are actually earned or incurred. 
The reporter explains that this provision was posed in response to reports “that the largest single
class of claims made to client protection funds is for the taking of unearned fees.” 

3.  Current Rule 1.15(c) corresponds with Rule 5-1.1(f), Rule Regulating The Florida Bar.  These
rules are presently written, and understood, to cover disputes between a lawyer and “another
person,” usually the client.  The proposed changes to Rule 1.15(c) [now Rule 1.15(e)]  recognize
that other types of disputes are in fact possible: client-lawyer, client-creditor, and lawyer-client’s
creditor.  The proposed changes continue a lawyer’s obligation to keep disputed property separate
until the dispute is resolved.  The final additional sentence clarifies that it is the lawyer’s duty to
distribute all portions of the property held which are not in dispute. 

4.  ¶ 1 of the commentary to this Rule has been amended by adding a phrase to make clear that
prospective clients are included among the third parties to whom a lawyer owes a duty to protect
property.  This is consistent with the changes proposed to current Rule 1.15(c).  In addition, a
sentence has been added to ¶ 1 of the commentary to require a lawyer to maintain, on a current
basis, trust account books and records “in accordance with general accepted accounting
practices” and to comply with any record keeping rules established by law or court order.

5.  A new ¶ 2 has been added to the commentary to address the proposed new subsection (b) to
the Rule.  This allows a lawyer to deposit personal funds in a client trust account for the purposes
of paying a bank service charge.  The new paragraph requires that accurate records must be kept
detailing which part of the funds belong to the lawyer. 

6.  The second paragraph of the current commentary has been delineated as new ¶ 3.  Current
language only refers to funds received from third parties.  The change recognize that other
parties, including the client, may be providing funds from which a lawyer’s fee is paid.  Another
proposed change to that paragraph indicates that a lawyer should not have to perceive a “risk”
that the client may divert funds without paying a fee before being allowed to reserve funds which
the lawyer reasonably believes represents fees owed.   Another change to the commentary more
accurately reflects the requirement in the current rule that disputed funds be kept in a trust
account.

7.  The current third paragraph of the commentary to Rule 1.15 has been renumbered as ¶ 4.  This
paragraph addresses the situation where a client’s creditor attempts to attach funds in the hands
of a lawyer.  Under the current paragraph, it is explained that lawyers have a duty to protect such
third party claims against wrongful interference by a client and that lawyers should not
unilaterally assume to arbitrate disputes between a client and a third party.  The current paragraph
indicates that, where appropriate, a lawyer should “consider the possibility” of depositing the
disputed funds into the registry of an applicable court of competent jurisdiction so that the matter
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may be adjudicated.  The new ¶ 4 recognizes that third parties may have lawful claims against
specific funds in a lawyer’s custody and that lawyer “may have a duty” to protect such third-party
claims against wrongful interference by the client.  The change requires, that “when the third-
party claim is not frivolous” a lawyer must refuse to surrender the property of the client until the
claim is resolved.  The new paragraph allows a lawyer to file an action to have a court resolve the
dispute when there are substantial grounds for dispute as to the person entitled to the funds. 

8.  The current ¶ 4 of the commentary has been renumbered as ¶ 5.  It merely clarifies that when a
lawyer holds funds in a capacity other than as a lawyer representing a client, the Rule does not
apply. 

9.  Current ¶ 5 is renumbered ¶ 6.  It does not have a corresponding provision in the commentary
to Florida Chapter 5.  It merely establishes that in those jurisdictions where a lawyer’s fund for
client protection has been established, a lawyer must participate where it is mandatory and, even
when it is voluntary, a lawyer should participate. 

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida’s Chapter 5 on trust accounting do not contain this provision. However,  The Florida
Bar in practice advises lawyers that they may keep up to $100 of their own money in a trust
account for the purposes of paying for bank checks and other administrative charges that should
not properly be passed on to any clients.  Florida has a rule change pending that addresses the
substance of this rule, but does not use the exact language that the ABA adopted.

2.  The comment to Florida’s Chapter 5 on trust accounting already addresses the issue of how to
handle advance fees and costs, although the language is not the same as that used by the ABA.

3. Florida’s Rule 5-1.1(f) contains the same substance as the rule, but does use the exact language
of the ABA model rule.

4. Florida’s comment to Chapter 5 does not contain the commentary about protecting the
interests of prospective clients.  Florida’s rules contain Chapter 5, which sets forth specific
accounting requirements for trust accounts.

5. Florida’s Rule 5-1.1 does not contain commentary that a lawyer can keep a small amount of
money in the account to cover administrative costs.  However, The Florida Bar in practice
advises lawyers that they may keep up to $100 of their own money in a trust account for the
purposes of paying for bank checks and other administrative charges that should not properly be
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passed on to any clients. 

6, 7, and 8.  The commentary to Florida’s Chapter 5 does not contain these changes, although
Florida’s Chapter 5 does contain the substance of some of the changes, if not the exact language.

9.  Florida’s Client Security Fund is administered separately under Rules 1-8.4 and Chapter 7,
with 7-3.2 establishing the amount each Florida Bar member pays to the fund, and therefore no
commentary about client security fund appears in Chapter 5.

RECOMMENDATION of Yes or No  and REASONS

1.  NO. The substance of this change is already pending in a separate rule change before The
Florida Bar Board of Governors, and the change is therefore unnecessary.

2.  NO.  Because the comment to Florida’s Chapter 5 already addresses this issue, this rule
change is unnecessary.

3.  YES and NO.  These changes will help clarify a lawyer’s obligation when a lienor or other
creditor of the client exerts a claim on funds of the client held by the lawyer.  This is an issue
which arises often, especially in the personal injury practice.  Hence it is recommended that the
change be adopted clarifying that any two or more persons could have an interest in the funds
including the lawyer and that any portion not in dispute be disbursed immediately, but keeping
the remainder of the language currently used in Florida’s Rule 5-1.1(f).    

4.  NO. Florida’s existing rules adequately address the issue.

5.  NO.  The change does not clarify the rule regarding prospective clients, who are clearly
already covered by the existing rule, and the requirement that trust account books be kept in
accordance with generally accepted accounting practices could be confusing in light of the strict
requirements for trust account records set forth in Florida Rule 5-1.2. 

6.  YES.

7.  YES and NO.  The change from “just” to “lawful” and adding “when the third-party claim is
not frivolous under applicable law, the lawyer must” are recommended as appropriate
clarifications of the rule.  Florida’s existing commentary provides superior guidance and the
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other changes are therefore not recommended.

8.  YES.  This is a clarifying change only and should be adopted.  

9.  NO.  Florida’s Client Security Fund is administered separately under Rules 1-8.4 and Chapter
7, with 7-3.2 establishing the amount each Florida Bar member pays to the fund, and therefore
this commentary is unnecessary in Chapter 5.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 1.16, DECLINING OR TERMINATING REPRESENTATION

SUMMARY of Substantive Changes Proposed by Ethics 2000

1.  Changes the requirement regarding permissive withdrawal when lawyer and client disagree
over course of representation.  Two specific changes are proposed:

a.  The proposed Rule permits withdrawal when the lawyer has a “fundamental
disagreement” with action insisted upon by the client; the current standard appears to be less
restrictive, requiring only that the lawyer believe the client directive in question to be
“imprudent.”

b.  Additionally, the proposed rule broadens the type of client directive that would permit
withdrawal from one relating to pursuit of “an objective” to one involving “taking action.”

2.  Expressly states that a lawyer is obligated to comply with “applicable law requiring notice to
or permission of a tribunal” when attempting to withdraw from a representation.

3.  Adds language requiring that, upon termination of a representation, a lawyer return to the
client any unexpended cost advances (in addition to the unearned fees already covered by the
Rule).
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How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida Rule 1.16 tracks the language of the existing ABA Rule, regarding a client’s
insistence that a lawyer pursue “objectives” that the lawyer considers “imprudent.”

2 and 3.  Florida Rule 1.16 does not include the proposed language.

RECOMMENDATION of Yes or No and REASONS

YES and NO.  The proposed change regarding permissive withdrawal in the event of a lawyer-
client disagreement serves to emphasize that the lawyer’s withdrawal option is a serious step that
is most appropriately exercised in the case of a serious dispute with the client over the course of
action to be taken during a representation.  The reference to compliance with applicable law upon
withdrawal may not be necessary, but alerts lawyers of this already-existing requirement.  

The committee recommends that subsections (2) and (3) under 1.16(b) be moved from section
(b), permissive withdrawal, to section (a), mandatory withdrawal. 

The reason for this suggestion is that if a client persists in a course of conduct involving the
lawyer’s services that is criminal or fraudulent, or the client has used the lawyer’s services to
perpetrate a crime or a fraud, the lawyer is going to have to get the client to reveal and correct
what he (the client) has done, and if the client refuses, the lawyer will have to reveal, which will
then put the lawyer in a 1.7 conflict with the client, and that will require that the lawyer
withdraw.  

In addition to moving subsections (2) and (3) to section (a), we also recommend that the
following words be added to both:  “unless the client agrees to disclose and rectify the crime or
the fraud.”

Suggested ALTERNATIVE LANGUAGE

Although adoption of the ABA model rule is recommended, the language concerning compliance
with applicable law could be improved by a change reflecting that persons other than the court
may be entitled to notice of the attempted withdrawal:

(c)  A lawyer must comply with applicable law requiring notice or permission of a
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tribunal when terminating a representation.  When ordered to do so by a tribunal, a lawyer
shall continue representation notwithstanding good cause for terminating the
representation.

MODEL RULE:  1.17, Sale of Law Practice

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates:

1.  Model Rule 1.17 has been amended to remove the requirement that the sale of a law practice
be in its entirety to a single buyer.

2.  Model Rule 1.17 has been amended to prohibit increasing the fees charged to clients by
reason of the sale of a practice or area of practice.

How the ABA Rule DIFFERS From the EXISTING Florida Rule:

1.  Like the pre-amendment version of Model Rule 1.17, Florida Bar Rule 4-1.17 prohibits the
sale of a law practice except in its entirety to a single lawyer or law firm.

2.  Model Rule 1.17 requires the seller to cease engaging in the private practice of law, or in the
area of practice that has been sold, in the jurisdiction or geographical area in which the practice
has been conducted.  Florida Bar Rule 4-1.17 does not.  (This difference preexisted the 2002
amendments to Model Rule 1.17.)

RECOMMENDATION of Yes or No and REASONS: 

1. Yes:  Amend Florida Bar Rule 4-1.17 to permit the sale of an area of practice.  As noted by the
Ethics 2000 Commission: 

[T]he present requirement is unduly restrictive and potentially disserves clients.
While it remains important to ensure the disposition of the entire caseload, it is
not necessary to require that all cases must be sold to a single buyer.  For example,
it may make better sense to allow the sale of family-law cases to a family lawyer
and bankruptcy cases to a bankruptcy lawyer.  Common sense would suggest the
lawyer should sell the cases to the most competent practitioner and not be limited
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by such a "single buyer" rule.

2.  Adopt subparagraph (a) of Model Rule 1.17.  Subparagraph (a) enhances the clarity of the rule
as a whole.

3.  Adopt the revised Commentary in its entirety.

Suggested ALTERNATIVE LANGUAGE: 

Rule 4-1.17.  Sale of law practice

A lawyer or a law firm may sell or purchase a law practice or area of law practice
provided that:

(a) Cessation of Practice.  The seller ceases to engage in the private practice of
law, or the area of practice that has been sold, in the jurisdiction in which the
practice has been conducted.

(a)(b)Sale of Practice or Area of Practice as an Entirety.  The entire practice or
entire area of practice is sold as an entirety to a single purchaser, which is another
lawyer one or more lawyers or law firm firms authorized to practice law in
Florida.

. . . . [renumbered as appropriate]

MODEL RULE: 1.18, DUTIES TO PROSPECTIVE CLIENT

SUMMARY of Substantive Changes Proposed by Ethics 2000

1.  This a completely new rule that defines a “prospective client”and sets forth duties owed by a
lawyer to such a person.

2.  The proposed Rule specifies that a lawyer owes a duty of confidentiality to a prospective
client concerning information learned in a consultation regarding a matter.  This duty is based on,
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but more limited than, the confidentiality duty owed to former clients as expressed in Rule 1.9. 
This duty precludes the lawyer from opposing that prospective client in the same or a
substantially related matter, but only if the information in question “could be significantly
harmful” to the prospective client.

3.  The proposed rule contains two exceptions to the prohibited representation situation:

a.  The affected prospective client and client both give “informed consent, confirmed in
writing;” or

b.  Other lawyers who work in a law firm with the disqualified lawyer are not disqualified
if the disqualified lawyer is “timely screened from any participation in the matter and is
apportioned no part of the fee therefrom.”

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida presently has no corresponding Rule.

2.  Although Florida presently has no Rule corresponding to proposed Rule 1.18, Florida case
law and ethics opinions impose a duty of confidentiality on lawyers with respect to prospective
clients.

3.  Although Florida presently has no Rule corresponding to proposed Rule 1.18, Florida
authorities would not require consent of the affected prospective client and client to be in writing,
nor would screening be recognized as an effective means of defeating a disqualification resulting
from the duty of confidentiality.

RECOMMENDATION of Yes or No and REASONS

NO.  The concern that proposed Rule 1.18 speaks to is adequately addressed by existing
authorities.  Furthermore, the concept of screening to prevent disqualification in this type of
situation is not permitted in Florida.

Suggested ALTERNATIVE LANGUAGE

None.
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MODEL RULE: 2.1,  ADVISOR

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

No change in text of the rule.  Commentary adds that a lawyer when offering advice and the
matter is likely to involve litigation, it may be necessary under Rule 1.4 to inform the client of
forms of dispute resolution that might constitute reasonable alternatives to litigation.

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida Rule 2.1 does not contain commentary regarding informing clients about alternative
dispute resolution.

RECOMMENDATION of Yes or No and REASONS

Yes.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 2.2,  INTERMEDIARY

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

Rule on Intermediary between clients deleted and the discussion of common representation
moved to Rule 1.7 comment.

How Proposed ABA Rule DIFFERS from EXISTING FLORIDA Rule
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Florida Rule 4-2.2 on intermediaries is substantially the same as the former model rule.

RECOMMENDATION of Yes or No and REASONS

Yes.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 2.3,  EVALUATION FOR USE BY THIRD PARTIES

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

No substantive changes.  Text restructured to clarify circumstances in which lawyer may provide
evaluation for use of third persons and adds a provision that when the lawyer knows or
reasonably should know that the evaluation is likely to affect the client’s interest materially and
adversely, the lawyer shall not provide the evaluation unless the client gives informed consent. 
The comment states that this is to clarify that informed consent is not required in all cases, but,
rather, only those in which there is a significant risk of a material adverse effect on the client’s
interest.  The comment also adds that an evaluation may be performed not only at the client’s
direction, but also “when impliedly authorized in order to carry out the representation.  See
Rule 1.2.” 

1.  The rule has been restructured and allows a lawyer to give an evaluation to third parties if
impliedly authorized.

2.  Language in subsection (c) regarding confidentiality of information in the evaluation has been
changed from an exception “as disclosure is required” to “as disclosure is authorized.”

3.  The comment, in ¶ 1 discusses the evaluation as impliedly authorized concept.

4.  ¶ 2 regarding lawyers for the government giving opinions was deleted as being unclear.
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5.  ¶ 4 added language stating that lawyers may never make false statements of fact or law in
giving an evaluation.

6.  Adds ¶ 5 regarding again discussing implied authorization to give an evaluation and obtaining
client consent.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1-6.  Florida Rule 4-2.3 is substantially the same as the old model rule, except that it contains
subsection (b) which provides that a lawyer must indicate in the report any limitations on the
inquiry’s scope or on disclosure of information.  The Florida comment does not contain the
provision for implied authorization. 

RECOMMENDATION of Yes or No and REASONS

1.  Qualified NO.  The committee recommends against adopting the language in the rule and
comment permitting a lawyer to give an evaluation because it is “impliedly authorized.” The
committee believes that a lawyer should always obtain the client’s informed consent when giving
an evaluation so that the client may determine whether the information being disclosed in the
evaluation may be detrimental to the client’s interests.  The committee does recommend
changing the language in subdivision (a) of Florida rule 2.3 from “consents after consultation” to
“gives informed consent” to be consistent with the same change elsewhere in the rules.  

2.  The committee recommends against changing “required” to “authorized” in subdivision (c) of
the Florida rule because, although the reporter’s notes do not indicate that the meaning is
intended to be changed, the committee believes that the meaning of the rule will be changed, as
referenced in the comment to Rule 4-1.6, and because it is unclear who is intended to give the
“authority” referenced in ABA Rule 2.3.

3.  The committee recommends against adoption of the changes to ¶ 1 of the comment, because it
discusses the impliedly authorized concept that the committee recommends against.

4.  The committee recommends that ¶ 2 regarding lawyers for the government be deleted,
because it agrees that the meaning of the example is unclear.

5.  The committee recommends adoption of the change to new ¶ 4 regarding making false
statements in giving evaluations.
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6.  The committee recommends against adoption of the changes to new ¶ 5 of the comment,
because it discusses the impliedly authorized concept that the committee recommends against.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 2.4: LAWYER SERVING AS THIRD-PARTY NEUTRAL

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates

Model Rule 2.4 is a new rule which provides that a lawyer serving as a third-party neutral
when the lawyer is assisting two or more persons who are not the lawyer’s clients to reach a
resolution of a dispute must inform the unrepresented parties that the lawyer is not representing
them and if the lawyer knows or reasonably should know that the party does not understand the
lawyer’s role, the lawyer must explain the difference between the lawyer’s role as a third-party
neutral and a lawyer’s role as one who represents a client. 

 How ABA Rule DIFFERS From EXISTING FLORIDA Rule

There is no comparable Florida Rule.

RECOMMENDATION of Yes or No and REASONS

YES.  The new rule recognizes the increasing trend of lawyers to be involved in matters as
mediators and arbitrators, and requires lawyers to clarify that role with the participants.  The
proposed rule also covers arbitrators and other third-party neutrals in addition to mediators.  In
addition, it is not uncommon in Florida for lawyers to be engaged to act as a mediator even
though they are not certified.  There is, therefore, a benefit to adopting the Rule, even though
there are specific rules that apply to certified mediators.

Suggested ALTERNATIVE Language

The subcommittee recommends adoption of additional commentary indicating that lawyers who
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are certified mediators must comply with rules and statutes directed at certified mediators.

MODEL RULE: 3.1, MERITORIOUS CLAIMS AND CONTENTIONS

SUMMARY of Substantive Changes adopted by the ABA House of Delegates 

1.  Very little change.  The revised rule simply adds the words “law and fact” so that it is clear
that a lawyer shall not bring or defend a proceeding unless there is a basis in “law and fact.”

2.  The comment, ¶ 2, explicitly says that a lawyer must educate him or herself about law and
fact.  Also, the comment eliminates language that currently prohibits bringing an action forth for
the primary purpose of harassment or for a malicious purpose.

3.  The comment, ¶ 3 is also amended to say that obligations of an attorney under these rules are
subordinate to the Constitution.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida’s Rule 4-3.1 does not use the words “law and fact” in its test of whether a claim or
contention is frivolous.

2.  Florida’s Rule 4-3.1 does not contain the change in the comment.

3.  Florida’s Rule 4-3.1 does not contain the change in the comment.

RECOMMENDATION of Yes or No  and REASONS

1.  YES.  The addition of the words “law and fact” will clarify and strengthen the rule and are
consistent with making sure that lawyers are bringing legitimate cases.

2.  YES.  Bringing a case for the “primary” purpose of harassing and for malicious intent should
be acceptable if the case is otherwise not frivolous and indicates that an action is not frivolous
merely because the primary purpose is to harass.
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3.  YES.  The addition to the comment is instructive.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 3.2, EXPEDITING LITIGATION

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1.  No substantive changes to the rule were adopted.  

2.  The comment was changed to recognize that there may be circumstances where it is
acceptable for a lawyer to request postponement of litigation for personal reasons.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida’s rule is substantially the same as the ABA Model Rule.

2.  Florida’s rule does not contain this commentary.

RECOMMENDATION of Yes or No  and REASONS

1.  Not applicable.

2.  YES.  The change in the comment seems reasonable.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 3.3, CANDOR TOWARD THE TRIBUNAL
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SUMMARY of Substantive Changes adopted by the ABA House of Delegates

The revised rule now makes clear that a lawyer must not allow the introduction of false evidence
and must take remedial steps where the lawyer comes to know that material evidence offered by
the client or a witness called by the lawyer is false- regardless of the client's wishes.

1.  In subsection (a), the ABA Model Rule deletes the word “material” in prohibiting a lawyer
from making a false statement of fact or law and adds the requirement “fail to correct a false
statement of material fact or law previously made to the tribunal by the lawyer.

2.  Deletes the requirement that a lawyer shall not fail to disclose a material fact to the court
when failure to do so would assist a client in crime or fraud in former subsection (a)(2).

3.  Modifies subsection (a)(3) to require that the lawyer’s duty to take remedial measures applies
to false evidence given to the court by the lawyer’s client or a witness called by the lawyer in
addition to evidence offered by the lawyer and adds that remedial measures may include
disclosure to the tribunal.  Additionally, moves from subsection (c) to subsection (a)(3) that a
lawyer may refuse to offer evidence that the lawyer reasonably believes is false.  Adds the
exception in (a)(3) for a criminal defendant’s testimony.

4.  Adds subsection (b) that requires a lawyer to take remedial measures, including disclosure to
the court, when the client is or has engaged in criminal or fraudulent conduct relating to the
proceedings. 

5.  Deletes subsection (c), which was moved to subsection (a)(3).

6.  Adds ¶ 1 to the commentary explaining that the rule applies to proceedings ancillary to the
actual court proceeding.

7. Makes changes to ¶ 2 of the commentary discussing the lawyer’s role in an adversary
proceeding, commenting that a lawyer is not required to be impartial, but cannot let the court be
misled by falsity.

8. Deletes former ¶s 4 and 5 regarding false evidence and substituting new ¶s 5, 6, and 7
discussing a lawyer’s obligations regarding offering false testimony.



Page 50 of  88

9. Changes ¶ 9 to address a criminal defendant’s constitutional right to testify except where the
lawyer knows the testimony will be false.

10. Deletes ¶s 7, 8, 9, and 10 dealing with false testimony by a criminal defendant.

11.  Modifies ¶ 10 regarding remedial measures

12. Deletes references to an exception for criminally accused in ¶11.

13.  ¶ 12 addresses remedial measures to preserve the integrity of the process (the commentary
pre-existed the changes to the ABA Model Rule).

14. Modifies ¶ 13 to address the extent of the lawyers duties, defining “conclusion of the
proceeding” as the extent of the lawyer’s duty in the rule.

15. Adds ¶ 15 addressing withdrawal when the lawyer’s obligation under this rule may be
adverse to the client’s interests. 

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1-15. Florida’s Rule 4-3.3 is substantially the same as the previous model rule, except that
Florida’s rule states that a lawyer cannot let any witness, including a criminal defendant, offer
testimony the lawyer knows to be false.  The Florida rule also addresses testimony in the
narrative.  The change eliminates the requirement that the false statement must be a "material"
fact or statement.   The revised rule now permits a lawyer to refuse to offer testimony that the
lawyer "reasonably " believes is false.  The only exception is in criminal cases. Under the new
rule the lawyer must let the client testify falsely unless the lawyer "knows" that said testimony
will be false.  Florida’s Rule 4-3.3 does not contain these changes.  Florida’s rule also contains
commentary in ¶s 13-26 addressing the issue of a lawyer’s obligation to refuse to offer false
evidence and citing to Florida rules and cases addressing this issue.

RECOMMENDATION of Yes or No  and REASONS

YES and NO.   The requirement that the lawyer can and should refuse to allow false testimony is
good and should be added to the Florida rule.  However, there should be no difference between
the ethics of a criminal lawyer and a civil lawyer. If a criminal lawyer reasonably believes that
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the client is going to present false testimony the duty of that lawyer should be the same as the
duties imposed upon the civil lawyers. 

1.  YES as to subsection (a)(1).  The committee recommends adoption of the ABA Model Rule
as to subsection (a)(1), because lawyers should not offer false evidence, even if not material, and
should correct any material false statements previously made.

2.  NO as to subsection (a)(2).  The committee recommends against deleting subsection (a)(2)
because lawyers should be required to disclose material facts to avoid assisting a client in
criminal or fraudulent conduct involving the tribunal.  The ABA reporter’s explanation states that
there was no intent to change the substance of the rule, but the committee believes the ABA
changes fail to adequately address this issue.

3.  YES as to subsection (a)(3).  The committee recommends adoption of the ABA subsection
(a)(3) with the exception of the phrase “other than the testimony of a defendant in a criminal
matter.”

4.  YES as to subsection (b).  The committee recommends adoption of ABA subsection (b),
because it further protects the integrity of court proceedings.

5.  NO as to subsection (c).  The committee recommends retaining current Florida subsection (b),
which extends a lawyer’s duties beyond the conclusion of the proceeding, which is more
protective than the ABA model rule which extends a lawyer’s duties only to the end of a
proceeding.  The committee also recommends changing the language of Florida’s current
subsection (b) to state “the duties stated in this rule and change the numbering of the subsection
to clarify that the duties apply to all of the situations outlined in the rule, including ex parte
proceedings.

6.  YES as to new ¶ 1 of the ABA comment.  The ABA position that the rule applies to
proceedings ancillary to court proceedings is consistent with Florida’s position.  See Florida
Ethics Opinion 79-15.

7.  YES as to changes to ¶ 2 of the ABA  comment.  The changes provide further guidance to
lawyers, emphasizing their role as officers of the court.

8.  YES as to ¶s 4 and 5 of the comment.
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9.  YES as to new ¶ 6 in the ABA comment.  The new paragraph replaces former ¶ 5 of the
former ABA comment.

10.  YES and NO as to new ¶ 7 in the ABA comment.  The committee recommends adoption of
the first sentence of the paragraph, indicating that the rule imposes obligations of all lawyers, but
deletes explanation of criminal defendants giving false testimony in the narrative, because
existing portions of Florida’s comment explain a criminal defense lawyer’s obligations in Florida
better than the ABA comment.

11.  YES as to changes to ¶ 9 of the ABA comment.  The new commentary provides better
guidance regarding the prohibition against offering false testimony.

12.  The committee recommends retention of existing ¶s 6, 9, and 13-26, because they were
specifically adopted by prior Florida Bar committees to provide guidance to Florida Bar members
regarding a lawyer’s responsibilities in Florida, particularly with false testimony of a criminal
defendant.  The committees notes, however, that current ¶ 9 should be reviewed, because the
committee does not believe the commentary gives meaningful guidance consistent with the rule
because it appears to suggest that an attorney whose client gave a false name to law enforcement
may represent to the court that the person is charged under the client’s true name by filing
documents in the false name and responding to the false name.

13.  NO as to changes to new ¶ 10 of the ABA comment, ¶ 12 of the ABA comment, ¶13 of the
ABA comment and ¶ 15 of the ABA comment.   Existing Florida commentary addresses the
issue in ABA ¶10 and 12, ABA ¶ 13 deals with the extent of a lawyer’s duties, which the
committee did not recommend in the substance of the rule, ¶ 15 of the ABA comment is not
consistent with Florida’s interpretation of a lawyer’s requirement to move to withdraw when the
lawyer’s duties under the rule are adverse to the client. 

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 3.4, FAIRNESS TO OPPOSING PARTY AND COUNSEL

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1.  No substantive changes to Rule 3.4 were adopted.
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2.  Commentary was added in ¶ 2 about a defense lawyer taking possession of evidence with a
duty not to alter or destroy the evidence, and a possible duty to turn the evidence over to the
police.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida’s Rule 4-3.4 is substantially the same as the ABA Model Rule, except that Florida
Rule 4-3.4 in subsections (g) and (h) prohibits using criminal charges and disciplinary
prosecution as leverage in a civil matter.

2.  Florida does not contain the additional commentary regarding an attorney coming into
possession of criminal evidence.

RECOMMENDATION of Yes or No  and REASONS

1.  Not applicable.

2.  Florida should not adopt the additional commentary.  The rule itself does not specifically
address possession of criminal evidence.  The commentary addresses substantive law that could
create confusion because it does not create clear guidance as to Florida requirements regarding
evidence of a crime.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 3.5, IMPARTIALITY AND DECORUM OF THE TRIBUNAL

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1.  The revised rule allows a lawyer to communicate with jurors or the court during a proceeding
only if authorized by law or court order (adding the “court order exception) in subsection (b).
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2.  The revised rule allows the lawyer to communicate with discharged jurors unless prohibited
by law or court order, the lawyer knows the juror does not wish to engage in the communication,
or there is misrepresentation, coercion, duress or harassment, in subsection (c).

3.  The revised commentary reflects the changes to the rule above.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida’s rule is substantially different than the ABA model rule.  Florida’s rule allows
contact with the court during the official proceeding, in writing with a contemporaneous copy to
opposing counsel, orally upon notice to opposing counsel in addition to communications
authorized by law in subdivision (b).  

2.  The Florida rule in subsection (d) has specific steps that must be followed before a lawyer can
talk to a discharged juror, while the ABA rule allows the lawyer to talk to discharged jurors
unless the juror protests or it is prohibited by a law or a court order.  Florida Rule of Civil
Procedure 1.431(g) also sets forth specific steps that must be followed in contacting jurors. 
Many Florida cases also indicate strong disapproval of juror contact post-trial.  See, e.g., The
Florida Bar v. Newhouse, 498 So.2d 935 (Fla. 1986); Seymour v. Soloman, 683 So.2d 167 (Fla.
3d DCA 1996); Baptist Hospital of Miami, Inc. v. Maler, 579 So.2d 97 (Fla. 1991); State v.
Hamilton, 574 So.2d 124 (Fla. 1991); Kriston v. Webster, 688 So.2d 346 (Fla. 5th DCA 1997);
Phares v. Froehlich, 582 So.2d 683 (Fla. 2d DCA 1991); Walgreens, Inc. v. Newcomb, 603
So.2d 5 (Fla. 4th DCA 1992), rev. denied, 613 So.2d 7 (Fla. 1993); Roland v. State, 584 So.2d 68
(Fla. 1st DCA 1991); Judson v. Nicson Engineering Co., 478 So.2d 1188 (Fla. 4th DCA 1985).

3.  Florida’s rule does not contain the commentary adopted by the ABA.

RECOMMENDATION of Yes or No  and REASONS

1-3.  NO.  In light of the strong public policy expressed numerous times by the Supreme Court of
Florida and other Florida courts, the committee does not recommend adoption of the new ABA
Model Rule.  A minority of the committee recommends adopting the changes to the ABA rule,
believing that it is not inherently unethical to contact jurors post-verdict.  The minority would
allow the contact where permitted by law or court rule.

Suggested ALTERNATIVE LANGUAGE



Page 55 of  88

None.

MODEL RULE: 3.6, TRIAL PUBLICITY

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1.  Subsection (a) replaces the words “reasonable person” with “reasonable lawyer.”

2.  Added ¶ 8 to the commentary that addresses duties of prosecutors in connection with trial
publicity imposed by Rule 3.8(f).

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida’s Rule 4-3.6 says the standard is “reasonable man” rather than “reasonable lawyer” in
subsection (a).

2.  Florida Rule 4-3.6 does not contain ¶ 8 of the commentary.

3.  Florida Rule 4-3.6 does not contain existing subsection (b) of the ABA Model Rule that sets
forth a safe harbor of permissible statements.

4.  Florida Rule 4-3.6 does not contain existing subsection (c) of the ABA Model rule that allows
a lawyer to make statements in “self-defense” to negate prejudice to the client by responding to
publicity not initiated by the lawyer or the lawyer’s client.

5.  Florida Rule 4-3.6 does not contain existing subsection (d) of the ABA Model Rule that states
that no lawyer associated with another lawyer may make a statement that would be prohibited if
the lawyer handling the matter made the statement.

6.  Florida Rule 4-3.6 does not contain existing paragraphs 2-7 of the ABA Model Rule
commentary giving specific examples.

RECOMMENDATION of Yes or No  and REASONS
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1.  YES and NO.  Florida should adopt the ABA language regarding use of a “reasonable
lawyer” standard.  However, Florida should retain existing language in Rule 4-3.6 regarding a
“substantial and detrimental effect” that was added to resolve concerns about the rule in the wake
of the Gentile case.

2.  Florida should adopt ¶ 8 of the commentary only if Florida adopts the corresponding
paragraphs in 4-3.8.

3.  Florida should adopt subsection (b) of the ABA Model Rule because it provides a safe harbor
and helpful guidance to lawyers regarding permissible statements.

4.  Florida should adopt subsection (c) of the ABA Model Rule to allow lawyers to respond to
publicity not generated by the lawyer or the client that has had an adverse impact on the client.

5.  Florida should adopt subsection (d) of the ABA Model Rule to clarify that neither the lawyer
representing the client nor any lawyer associated with that lawyer may make statements that
violate the trial publicity rule.

6.  Florida should adopt paragraphs 2-7 of the ABA Model Rule commentary that provide helpful
guidance to lawyers in interpreting the rule.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 3.7, LAWYER AS WITNESS

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1.  No substantive changes proposed to the ABA Model Rule.

2.  The ABA change to ¶ 1 of the comment acknowledges that combining the role of lawyer and
witness can prejudice the tribunal and other parties.

3.  In ¶ 2, the ABA Model rule was amended to address the potential prejudice to the “tribunal,”
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when the trier of fact may be confused or misled by the lawyer serving as a witness and advocate.

4.  The amendments to ¶s 3 and 4 of the comment further include the potential effect on the
tribunal of an attorney acting as both witness and advocate.

5.  ¶ 5 of comment to the ABA Model Rule is designed to separate the conflict analysis between
when a lawyer acts as a witness and when a member of the lawyer’s firm acts as a witness.  

6.   ¶ 6 of the comment clarifies the analysis required when a conflict of interest is presented by
an attorney being compelled to offer adverse testimony against the client.  Further, the comment
imposes a written waiver requirement and references that there are situations where the conflict
cannot be waived. ¶ 7 addresses instances of imputed disqualification.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1. Florida’s Rule 4-3.7 is the better rule, because subsection (a)(2) provides an exception for
testimony by the lawyer that is a mere formality and unlikely to be contested.  The committee
recommends retaining that exception in the existing Florida rule.

2-7.  Florida’s rule is substantially the same as the prior ABA Model Rule and does not contain
the changes to the ABA rule commentary.

RECOMMENDATION of Yes or No  and REASONS

1. YES and NO. Florida should retain subsection (a)(2), but should change “except where” to
“unless” in subsection (a).

2-7.  Qualified YES.  Florida should adopt the changes to the comment because they clarify the
rationale behind the rule and provide guidance in interpreting the rule.  However, in paragraph 2
of the comment, the phrase “has proper objection” should be modified because the language is
“legalese” that does not aid in understanding the rule.

Suggested ALTERNATIVE LANGUAGE
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The second paragraph of the comment should be amended as follows:

The trier of fact may be confused or misled by a lawyer serving as both
advocate and witness. The opposing party has proper objection where the
combination of roles may prejudice that another party's rights in the litigation. A
witness is required to testify on the basis of personal knowledge, while an
advocate is expected to explain and comment on evidence given by others. It may
not be clear whether a statement by an advocate-witness should be taken as proof
or as an analysis of the proof.

MODEL RULE: 3.8, SPECIAL RESPONSIBILITIES OF A PROSECUTOR

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1.  In subsection (f), added requirement that lawyers ensure that investigators, law enforcement
and nonlawyer employees not make public statements that prosecutors are prohibited from
making.

2.  Adds commentary in ¶ 2 that prosecutors should not try to obtain waivers of pretrial rights
from unrepresented suspects.

3.  Adds commentary in ¶ 6 regarding prosecutors responsibilities to supervise nonlawyer
employees and law enforcement, particularly in making public statements about persons charged
with crimes.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1-3.  The ABA rule is very extensive while the Florida rule is very short and limited.  Florida’s
Rule 4-3.8 does not contain ABA provisions that a prosecutor must make reasonable efforts to
ensure that a criminal defendant has been advised of the right to an attorney in subsection (b) of
the ABA Model Rule, that a prosecutor shall not subpoena a lawyer to testify in grand jury or
criminal proceedings with limited exceptions in subsection (e) of the ABA Model Rule and that a
prosecutor shall not make comments or allow others working with the prosecutor to make
comments outside the proceeding that have a likelihood of “heightening public condemnation of
the accused” in subsection (f) of the ABA Model Rule.  The existing Florida rule also does not
contain the new or prior commentary in the ABA Model Rule in ¶s 4, 5, and 6, regarding
prosecutors subpoenaing lawyers. 
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RECOMMENDATION of Yes or No  and REASONS

1-3.  YES and NO.  The committee recommends adoption of subsection (b) of the ABA Model
Rule, requiring prosecutors to make sure that unrepresented criminal defendants are aware of
their right to an attorney and affording them an opportunity to obtain an attorney.  The committee
also recommends adoption of subsections (e)(1) and (e)(2) that prohibit a prosecutor from issuing
a subpoena to a lawyer to provide evidence regarding the lawyer’s client or past client unless the 
evidence is not privileged and is essential to the prosecution of the case.  The committee is in
favor of the proposed additions because they provide additional protection to clients and ensure
that clients at least have the opportunity to be represented by counsel in criminal proceedings. 
The committee recommends against adopting subsection (e)(3) which adds an additional
requirement that information cannot be obtained from any other feasible source.  The committee
recommends adopting ¶ 5 of the ABA comment, because it addresses the issue of subpoenas to
lawyers and the committee recommends adoption of portions of that subdivision in (e).  The
committee also recommends against adoption of ABA Model Rule subsection (f), because it
merely duplicates a lawyer’s duties under the trial publicity rule and the rule requiring lawyers to
make sure nonlawyer employees follow the Rules of Professional Conduct.  Additionally, to the
extent the rule requires prosecutors ensure that law enforcement and others connected with
criminal prosecution adhere to the same duties of a lawyer, the rule is enforceable as to persons
over whom prosecutors have no supervisory authority.

The committee recommends deletion of portions of ¶ 1 of Florida’s existing commentary
referring to Florida having adopted the American Bar Association Standards of Criminal Justice,
because the statement is inaccurate.  The committee also recommends against deletion of
portions of ¶ 1 of the Florida comment that refer to the rule on ex parte proceedings applying to
grand jury proceedings, believing that a grand jury proceeding is ex parte.  The committee
recommends adoption of the ABA changes to ¶2 except for the addition of the first sentence and
the word “accordingly,” because the first sentence elaborates on the issue of defendants waiving
preliminary hearing which does not, as a practical matter, seem to be an issue that is of great
import to Florida where preliminary hearings are rarely held in state court.  Finally, the
committee recommends against adoption of ¶s 5 and 6 of the ABA Model Rule, because the
commentary applies to subsection (f) on trial publicity that the committee also recommends
against adoption.  Therefore, the commentary is irrelevant.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 3.9, ADVOCATE IN NONADJUDICATIVE PROCEEDINGS
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SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1.  Simply adds the word "body" to the word "legislative" and changes "tribunal" to "agency."

2.  Adds citations to relevant rules in ¶ 1 of the commentary.

3.  Clarifies that the rule does not apply to representation of clients in license applications,
income tax and other reporting requirements, or where the client is being investigated by the
government. 

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida rule refers to a "legislative or administrative tribunal" rather than the recommended
language of "legislative body or administrative agency"

2.  Florida’s commentary does not contain these rules references.

3.  Florida’s commentary does not contain the clarifying language.

RECOMMENDATION of Yes or No  and REASONS

1.  QUALIFIED YES.  The changes should be adopted, except the references to Rule 3.5 in the
rule and comment.  The purpose of Rule 3.5 is prevent improper influence of the decision maker,
prohibit ex parte contact with the decision maker, and prohibit contact with jurors during and
after the trial.  These notions are inconsistent with the legislative and administrative process in
government and are unduly burdensome to practicing attorneys.

2.  YES.

3.  YES.

Suggested ALTERNATIVE LANGUAGE

None.
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MODEL RULE: 4.1, TRUTHFULNESS IN STATEMENTS TO OTHERS

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1. ¶ 1 of the Commentary has been expanded, and the last sentence of the current Commentary,
which notes that “misrepresentations can also occur by failure to act” has been expanded and the
words “failure to act” have been replaced by a fuller explanation, one that recognizes that a
statement that is partially true or contains omissions can also be a false statement and hence a
misrepresentation.  An additional sentence is added to ¶1 , noting that conduct other than false
statements or lawyer misrepresentations that occur outside the scope of representing a client are
governed by Rule 8.4.

2. ¶ 2 of the Commentary (to Rule 4.1) has two minor changes.  The first is to add the word
“ordinarily” to the current last sentence of the paragraph, which makes clear that some estimates
of price or value placed on the subject of a transaction and a party’s intentions as to acceptable
settlement of a claim, MAY be statements of material facts, and therefore a misstatement may be
a violation of the Rule.  The second proposed change is the addition of a fourth sentence to ¶ 2 of
the Commentary, reminding lawyers that in addition to Rule 4.1, a representation may give rise
to criminal prosecution or civil action in tort.

3. ¶ 3 of the Commentary to Rule 4.1 has been expanded to explain that subsection (b) of the
Rule (which requires a lawyer to disclose a material fact to avoid assisting a criminal fraudulent
act by the client) is a specific application of Rule 1.2(d) (which prohibits a lawyer from assisting
a client in criminal or fraudulent conduct).  The expanded comment reminds a lawyer that where
a client has committed a crime or fraud, withdrawal may not be sufficient, and the lawyer may
need to take additional steps such as giving notice of the fact of withdrawal and even
disaffirming a previous opinion he has given.  

4.  The Comment also reminds us that to avoid having assisted his client’s crime or fraud, in
extreme cases, substantive law may require a lawyer to actually disclose information relating to
the representation, if that is the only way a lawyer can avoid assisting the client’s crime or fraud. 
In those cases, subsection (b)of the Rule requires the lawyer to disclose.  The last sentence of the
expanded comment points out that if disclosure is permitted by Rule 1.6, then the disclosure is
required under Rule 4.1.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule
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1-4.  Florida’s Rule 4-4.1 is substantially the same as the existing model rule and does not contain
the proposed changes.

RECOMMENDATION of Yes or No  and REASONS

1-4.  QUALIFIED YES.  The expanded language in the three paragraphs of the Commentary does
not change but merely more clearly explains a lawyer’s duties.  The changes should be adopted, but
the order of the changes should be different to provide better guidance.

Suggested ALTERNATIVE LANGUAGE

RULE 4-4.1  TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer shall not knowingly:

(a)  make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid
assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by rule 4-1.6.

Comment

Misrepresentation

A lawyer is required to be truthful when dealing with others on a client's behalf, but generally
has no affirmative duty to inform an opposing party of relevant facts.  A misrepresentation can occur
if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false.
Misrepresentations can also occur by failure to act partially true but misleading statements or
omissions that are the equivalent of affirmative false statements. For dishonest conduct that does not
amount to a false statement or for misrepresentations by a lawyer other than in the course of
representing a client, see Rule 8.4.

Statements of fact

This rule refers to statements of fact.  Whether a particular statement should be regarded as
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one of fact can depend on the circumstances.  Under generally accepted conventions in negotiation,
certain types of statements ordinarily are not taken as statements of material fact.  Estimates of price
or value placed on the subject of a transaction and a party's intentions as to an acceptable settlement
of a claim are ordinarily in this category, and so is the existence of an undisclosed principal except
where nondisclosure of the principal would constitute fraud.  Lawyers should be mindful of their
obligations under applicable law to avoid criminal and tortious misrepresentation.

Crime or Fraud by client

Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that
the lawyer knows is criminal or fraudulent. Paragraph (b) recognizes that states a specific application
of the principle set forth in Rule 1.2(d) and addresses the situation where a client’s crime or fraud
takes the form of a lie or misrepresentation. Ordinarily, a lawyer can avoid assisting a client’s crime
or fraud by withdrawing from the representation. Sometimes it may be necessary for the lawyer to
give notice of the fact of withdrawal.  In extreme cases, substantive law may require a lawyer to
disclose certain information relating to the representation to avoid being deemed to have assisted the
client’s crime or fraud, to disaffirm an opinion, document, affirmation or the like. The requirement
of If the lawyer can avoid assisting a client’s crime or fraud only by disclosing this information, then
under paragraph (b) the lawyer is required to do so, unless the disclosure created by this paragraph
is, however, subject to the obligations created is prohibited by Rule 1.6.

MODEL RULE: 4.2, COMMUNICATION WITH PERSON REPRESENTED BY
COUNSEL

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1. Other than one change in syntax, the only proposed addition to this one-sentence Rule is the
addition of “or a court order” at the end of the Rule. 

2. ¶ 1 of the Commentary to Rule 4.2 is a new paragraph which merely explains the reason for
the Rule.

3. ¶ 2 of the Commentary was moved from its prior position and the language “whether or not a
party to a formal adjudicative proceeding, contract or negotiation” was deleted.

4.  ¶ 3 of the Comment expands the comment consistent with existing law, which states that the
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Rule applies even if the represented person is the one who initiates or consents to the
communication and requires the lawyer to immediately terminate the communication.

5.  The proposed change to ¶ 4 of the Commentary makes clear the existing law that a lawyer
who is not already representing a client in a matter may communicate with someone else’s client
if that client is seeking advice (or a second opinion) about the matter in which the client is
already represented.

A further addition to ¶ 4 of the comment reminds the lawyer that under Rule 8.4(a), a lawyer may
not attempt to get around this Rule and communicate with another’s client through a third person. 
However, another addition is a concern, and that expands the sentence which says that parties
may communicate directly with each other, to add that a lawyer may advise a client regarding a
communication that the client is legally entitled to make.  This addition seems to authorize a
lawyer to “prep” his client before his client talks to the opposing lawyer’s client, and would lead
to a lawyer masterminding the contact between his client and the opposing attorney’s client.  This
undermines the spirit of Rule 4.2.  

6. Changes to ¶s 5 of the Comment make clear that the Rule does not restrict communications by
a lawyer on behalf of a client who is exercising his constitutional right to communicate with the
government, and also that government lawyers (prosecutors) must also comply with the Rule. 

7.  New ¶ 6 states, in accordance with the change to the rule, that in exceptional circumstances,
the rule authorizes the practice of a lawyer seeking a court order to communicate with a
represented client. 

8. New ¶ 7 of the comment addresses communications with the employees of a represented
organization.  The lawyer is prohibited from communicating with those constituents who
supervise, direct, or regularly consult with the organization’s lawyer concerning the matter, or
who have authority to bind the organization or whose act or omission may be imputed to the
organization for the purpose of criminal or civil liability.  This is an attempt to explain more
clearly with whom a lawyer may communicate when an organization is represented by another
lawyer.  It permits a lawyer to communicate with a former constituent of the organization.

9. New ¶ 8 to the Comment (old ¶ 5) has deleted the sentence stating that a lawyer’s knowledge
that someone else is represented can be established by proof that the lawyer had “substantial
reason to believe” that the person was represented, as this is inconsistent with the definition of
“knows” in Rule 1.0(f), which requires actual knowledge and involves no duty to inquire.  ¶ 9
provides that if the lawyer does not know the person is represented by counsel, communications
are governed by the rule on communications with unrepresented persons.
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How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Unlike the ABA Rule, Florida’s current Rule 4-4.2 was amended in 1992 to add an additional
sentence noting that an attorney needs no prior consent to communicate with another attorney’s
client in order to meet the requirements of any statute or contract requiring notice, but requiring
the attorney to serve a copy of the notice on the other lawyer as well as the other lawyer’s client.
Florida’s Rule 4-4.2 does not contain the “authorized by law” exception that exists in the current
and proposed model rule, although there is a reference to “authorized by law” in the comment to
Florida’s Rule 4-4.2.  Florida’s Rule 4-4.2 also does not contain the model rule addition allowing
communications authorized by “court order.”

2.  Florida’s Rule 4-4.2 commentary does not contain this paragraph.

3.  Florida’s Rule 4-4.2 commentary is substantially the same as the prior ABA model rule and
the language “whether or not a party to a formal adjudicative proceeding, contract or negotiation” 
appears in Florida’s rule.

4.  Florida’s Rule 4-4.2 commentary does not contain this paragraph.

5.  Florida’s Rule 4-4.2 commentary is substantially the same as the prior ABA model rule and
does not contain the changes.

6.  Florida’s Rule 4-4.2 commentary does not contain this commentary.

7.  Florida’s Rule 4-4.2 commentary does not contain this commentary.

8.  Florida’s Rule 4-4.2 commentary is substantially the same as the prior ABA model rule and
does not contain the changes to the commentary. 

9.  Florida’s Rule 4-4.2 commentary does not contain the commentary.

RECOMMENDATION of Yes or No  and REASONS

1.  NO. The committee is opposed to the existing “authorized by law” exception to the model
rule as it appears in the rule and commentary.  The committee is also opposed to adopting an
“authorized by court order” exception to the rule.  The committee believes that discipline would
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be unlikely if a bar member sought and received a court order permitting the lawyer to
communicate with a represented person whether or not Florida adopted an exception as
authorized “by court order.”  However, Florida should not encourage members to circumvent the
rationale behind the rule by applying for court orders and Florida should not risk the possibility
that a court may adopt a rule for an entire district that would affect represented persons.  The
committee voted 4-1 against recommending adoption of the exception of communications
authorized “by court order.” The Special Committee to Review Rule 4-4.2 was appointed in 2002
to independently review the apparent conflict between the “authorized by law” reference in the
comment to Florida’s Rule 4-4.2 and the lack of a reference to “authorized by law” exception in
the rule itself.  The special committee voted to recommend that the Board of Governors petition
the court to delete the reference to communications “authorized by law” in the comment,
changing the language to “permissible contacts include.”

2.  YES.  The change explains the rationale for the rule.

3.  YES.  Florida should be as consistent with the ABA model rule as possible, and the change
does no harm to the commentary.

4.  YES.  These changes are consistent with Florida interpretation of the rule and provide
guidance to bar members.

5.  QUALIFIED YES.  Yes to all recommendations with additional clarifying language added to
the sentence on advising a client regarding communications the client is entitled to make.  The
commission’s proposed addition seems to authorize a lawyer to “prep” the client before the client
talks to the opposing lawyer’s client, and would lead to a lawyer masterminding the contact
between the client and the opposing attorney’s client.  This undermines the spirit of Rule 4.2. 
Accordingly, the panel recommends this change only with the addition of the phrase “provided
that the client is not used to indirectly violate the Rules of Professional Conduct.”  No to deletion
of language regarding communications with a government agency, as that language has already
been reviewed and modified by the Special Committee to Review Rule 4-4.2.

6.   NO.  Florida does not contain the authorized by law exception, and these changes all discuss
the concept of authorized by law.

7.  NO.  Florida should not encourage members to circumvent the rationale behind the rule by
applying for court orders and should not risk the possibility that a court may adopt a rule for an
entire district that would affect represented persons.



Page 67 of  88

8.  YES.  The changes provide guidance to bar members.

9.  YES.  The changes provide guidance to bar members.

The committee notes that The Florida Bar Unbundled Legal Services Special Committee
proposed changes to this rule and comment that are currently pending before the Supreme Court
of Florida.  The committee does not believe that any of these proposed changes conflict with the
changes currently pending with the court.

Suggested ALTERNATIVE LANGUAGE

As to proposed changes to proposed ¶ 2 set forth in number 3 above, in place of the ABA’s
proposed language, the sentence in question should  read: 

Commentary
[2] . . . Parties to a matter may communicate directly with each other, and a lawyer
is not prohibited from advising a client concerning a communication that the
client is legally entitled to make, provided that the client is not used to indirectly
violate the Rules of Professional Conduct.

MODEL RULE: 4.3, DEALING WITH UNREPRESENTED PERSON

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1. The proposed change to Rule 4.3 is to add a third sentence to the Rule.  The new sentence
would prohibit a lawyer from giving legal advice to an unrepresented person if the lawyer knows
or reasonably should know that the interests of such a person are OR HAVE A REASONABLE
POSSIBILITY OF BEING in conflict with the interests of the client.

2. ¶ 1 of the Comment to 4.3 deletes the second sentence which prohibits the giving of advice to
an unrepresented person, as that sentence is now in the text.  Two additional sentences are added
to ¶ 1 of the comment.  The first new sentence (now the second sentence of the comment) states
that the lawyer should typically identify his client and explain that the client has interests
opposed to those of the unrepresented person.  The new second sentence (the third sentence of
comment) references the Rule 1.13(d) for the lawyer who represents the organization and is
dealing with an unrepresented constituent. 
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3. A new ¶ (¶ 2) has been added to the Comment, explaining the reason for the Rule and
distinguishing between supplying information and giving advice.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1. Florida’s Rule 4-4.3 does not have the proposed addition about giving legal advice to an
unrepresented person if the person’s interests “have a reasonable possibility” of conflicting with
the lawyer’s clients interests.  The comment to Florida’s Rule 4-4.3 states that the lawyer should
give no advice other than to retain counsel. 

2. Florida’s Rule 4-4.3 has information about giving legal advice to an unrepresented person in
the commentary, not in the body of the rule, as is being proposed.

3.  Florida’s Rule 4-4.3 does not contain the proposed commentary on the purpose behind the
rule and explaining the difference between supplying information and giving advice.

RECOMMENDATION of Yes or No  and REASONS

1.  YES and NO.  While the substance of the addition for the most part can be found in the
comments to the current rule (see the second sentence of the two-sentence current comment to 4-
4.3) the language “....or have a reasonable possibility...” may be too heavy a burden to place on
an attorney who may lack a clairvoyant’s abilities.  The proposed rule is also significantly
different than the current comment, which says that there should be no advice given other than to
retain counsel.  The new rule would allow a lawyer attorney to give advice to an unrepresented
person if the advice does not conflict with the interests of the lawyer’s client.  Giving legal
advice in many jurisdictions, including Florida, creates an attorney-client relationship, which
should be avoided.  If the rule is changed at all, the current comment prohibiting giving any legal
advice other than to retain counsel should be moved to the body of the rule.

2  YES.

3. YES and NO.  The first three sentences of ¶ 2 of the commentary discusses giving legal
advice to an unrepresented person.  Because the committee recommends against adoption of the
change to the rule regarding legal advice except the advice to obtain counsel, the first three
sentences should also not be adopted.

The committee notes that The Florida Bar Unbundled Legal Services Special Committee



Page 69 of  88

proposed changes to this rule and comment that are currently pending before the Supreme Court
of Florida.  The committee does not believe that any of these proposed changes conflict with the
changes currently pending with the court.

Suggested ALTERNATIVE LANGUAGE

1.  The current comment prohibiting giving any legal advice other than to retain counsel should
be moved to the body of the rule as below:

Rule 4.3: Dealing with Unrepresented Person

In dealing on behalf of a client with a person who is not represented by counsel, a
lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer
knows or reasonably should know that the unrepresented person misunderstands
the lawyer's role in the matter, the lawyer shall make reasonable efforts to correct
the misunderstanding.  The lawyer shall not give legal advice to an unrepresented
person, other than the advice to secure counsel.

2 and 3.  None.

MODEL RULE: 4.4, RESPECT FOR RIGHTS OF THIRD PERSONS

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1.  Rule 4.4 has been augmented by providing a second subsection (b).  That subsection reads as
follows:

A lawyer who receives a document and knows and reasonably should know that
the document was inadvertently sent shall promptly notify the sender.  

The additional verbiage to Rule 4.4 is obviously added in light of the increasing frequency of the
facsimile, and electronic, transmission of legal pleadings and documents.  The change only
requires a lawyer to notify a sender when the lawyer “knows or reasonable should know” that the
material was inadvertently sent.

2.  ¶ 1 of the commentary to Rule 4.4 has been amended to specify that while responsibility to a
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client requires a lawyer to subordinate the interests of others to those of the client, that
responsibility does not imply that a lawyer may make unwarranted intrusions into privileged
relationships, such as the client-lawyer relationship.  This phrase has been added merely to
identify that “intrusions into privileged relationships” are among those third-party rights a lawyer
must respect.  

3.  A second paragraph is added to the commentary.  It makes clear that the proposed changes to
the Rule do not address additional obligations which may otherwise be imposed by law.  It
specifies that the Rule does not address an attorney’s duty when a document is received that the
lawyer “knows or reasonably should know” may have been wrongfully obtained by the sending
person.  It further defines “document” as including e-mail and other electronic modes of
transmission

4. A new ¶ 3 has also been proposed to the commentary on Rule 4.4.  This comment
addresses the situation when a lawyer may chooses to return a document unread, as when a
lawyer learns before receiving the document that it was inadvertently sent to the wrong address. 
In situations involving e-mail especially, a lawyer might be forewarned that the communication
is missent prior to opening the electronic transmission.  The new comment clarifies that the
lawyer may properly return the document unread and, in so doing, “commits no act of disloyalty
by choosing to act in accordance with professional courtesy.”

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida’s Rule 4-4.4 is substantially the same as the current ABA model rule and does not
contain the proposed changes. 

RECOMMENDATION of Yes or No  and REASONS

1.  YES.  In light of the rapidly expanding use of technology in the practice of law, however, it
seems clear that the inadvertent transmission of sensitive information can be an increasing
problem.  Accordingly, the published changes to Rule 4.4 should be adopted.  

2.  YES.  The change in ¶ 1 to the commentary appears to be a corollary to the proposed change
in the Rule and should therefore be adopted.

3.  YES.  The new ¶ 2 to the commentary explains the obligations imposed by proposed
subsection (b) to the Rule.
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4.  YES.  ¶ 3 of the commentary to Rule 4.4 clarifies the intent of the proposed changes to Rule
4.4 and, accordingly, should also be adopted.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 5.1, Responsibilities of Partners, Managers, and Supervisory Lawyers

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates:

1.  Model Rule 5.1 has been amended to “clarify” that the ethical responsibilities of lawyers with
managerial authority extend not only to partners or the equivalent in private law firms but also to
lawyers with comparable authority in legal-services organizations and in corporate and
governmental legal departments.  Prior to the 2002 amendments, the rule applied to a “partner in
a law firm,” and the Commentary stated that it applied as well to shareholders in a law firm
organized as a professional-service corporation and to lawyers with comparable authority in
corporate and governmental legal departments.  The amendment was intended to effect no
substantive change.

2.  The Commentary has been revised to more clearly distinguish between managerial authority
and direct supervisory authority and otherwise to reflect or clarify the changes in the text of the
rule.

How the ABA Rule DIFFERS From the EXISTING Florida Rule 

Florida Bar Rule 4-5.1 currently applies to lawyers with managerial and supervisory authority in
various forms of private law firms and to lawyers with supervisory authority over other lawyers
in corporate or governmental legal departments.  It does not, however, expressly extend to
lawyers with general managerial authority over a corporate or governmental legal department.

RECOMMENDATION of Yes or No and REASONS: 

1.  Yes.  Adopt amended Model Rule 5.1 in its entirety.  The amended rule more clearly
establishes the responsibility of a lawyer with managerial authority in a setting other than a
private law firm and more clearly distinguishes between managerial responsibilities and direct
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supervisory responsibilities.

2.  Yes:  Adopt the revised Commentary in its entirety.

Suggested ALTERNATIVE LANGUAGE: 

None.

MODEL RULE:  5.2, Responsibilities of a Subordinate Lawyer

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates:  

No change.

How the ABA Rule DIFFERS From the EXISTING Florida Rule:

No difference.

RECOMMENDATION of Yes or No and REASONS: 

None.

Suggested ALTERNATIVE LANGUAGE: 

Not applicable.

MODEL RULE:  5.3,  Responsibilities Regarding Nonlawyer Assistants

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates:
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1.  As with Model Rule 5.1, Model Rule 5.3 has been amended to “clarify” that the ethical
responsibilities of lawyers with managerial authority extend not only to partners or the equivalent
in private law firms but also to lawyers with comparable authority in legal-services organizations
and in corporate and governmental legal departments.  Prior to the 2002 amendments, the rule
applied only to a “partner in a law firm.”  As with Model Rule 5.1, the amendment was intended
to effect no substantive change.

2.  In paragraph [1] of the Commentary, must has been substituted for should to conform to the
mandatory nature of the obligation.

3.  A new paragraph [2] has been added to the Commentary to distinguish between managerial
authority and direct supervisory authority.

How the ABA Rule DIFFERS From the EXISTING Florida Rule:

1.  Unlike Rule 4-5.1, Florida Bar Rule 4-5.3 does not expressly apply to lawyers with
supervisory authority over nonlawyer assistants in corporate or governmental legal departments,
referring instead only to “a partner in a law firm.”

2.  Rule 4-5.3 does not address corporate or governmental lawyers who have general managerial
authority over a corporate or governmental legal department. 
 
3.  As a result of a recent amendment evidently aimed at strengthening the bar’s ability to
prosecute independent legal assistants for the unauthorized practice of law, Florida Bar
Rule 4–5.3 goes beyond Model Rule 5.3 by including (1) a requirement that a person who uses
the title of “paralegal,” “legal assistant,” or other similar term must work for or under the
supervision of a lawyer or law firm and (2) a requirement that a lawyer who delegates duties to a
paralegal or legal assistant without the lawyer’s presence or active involvement must review and
ultimately be responsible for the paralegal’s or legal assistant’s work product.   (These two
differences preexisted the August 2002 amendments to Model Rule 5.3.)

RECOMMENDATION of Yes or No and REASONS:

1.  Yes.  Substitute the wording of amended Model Rule 5.3 in its entirety for Florida Bar Rule 4-
5.3(b).  The amended rule more clearly establishes the responsibility of a lawyer who manages or
supervises nonlawyer assistants in a setting other than a private law firm and more clearly
distinguishes between managerial responsibilities and direct supervisory responsibilities.
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2. Yes.  Substitute must for should in the first paragraph of the Comment.  The Comment should
conform to the mandatory nature of the rule itself.

3.  Yes.  Adopt the new second paragraph of the Commentary.  It supports the goal of more
clearly distinguishing between managerial responsibilities and direct supervisory responsibilities.

4.  Simplify the wording of subsection (a).  (Suggested language appears below.)

Suggested ALTERNATIVE LANGUAGE: 

Rule 4-5.3.  Responsibilities regarding nonlawyer assistants

(a) Use of Titles by Nonlawyer Assistants.  A person who uses the title of
“paralegal,” “legal assistant,” or other similar term when offering or providing
services to the public must work for or under the direction or supervision of a
lawyer or an authorized business entity as defined elsewhere in these Rules
Regulating The Florida Bar law firm.

MODEL RULE:  5.4, Professional Independence of a Lawyer

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates:

1.  Model Rule 5.4 has been amended to permit a lawyer to share “court-awarded legal fees with
a nonprofit organization that employed, retained or recommended employment of the lawyer in
the matter.

2.  Model Rule 5.4 has been amended to prohibit a lawyer from practicing with or in the form of
a corporation not only (as now) if a nonlawyer is a corporate director or officer of the corporation
but also if a nonlawyer “occupies the position of similar responsibility in any form of association
other than a corporation.”

3.  Paragraph [2] has been added to the Commentary to provide a cross-reference to rule 1.8(f) on
payment of a client’s fee by a third person.  No change in substance is intended.

How the ABA Rule DIFFERS From the EXISTING Florida Rule:
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1.  In addition to authorizing a lawyer who purchases the practice of a deceased lawyer to pay the
agreed-upon purchase price to the deceased lawyer’s estate, Florida Bar Rule 4-5.4 permits a
lawyer who “undertakes to complete unfinished legal business of a deceased lawyer to make
proportionate payments to the deceased lawyer’s estate.”  (This difference preexisted the August
2002 amendments to Model Rule 5.4.)

2.  In addition to authorizing a lawyer to establish compensation or retirement plans for
nonlawyer employees, rule 4-5.4 permits a lawyer to pay bonuses to nonlawyer employees based
on extraordinary efforts on a particular case or over a specified time period, with certain
provisos.  (This difference preexisted the August 2002 amendments to Model Rule 5.4.)    

3.  Rule 4–5.4 does not permit fee-sharing with a nonprofit organization that employed, retained,
or recommended the employment of the lawyer.

4.  Rule 4-5.4 does not expressly prohibit practicing in the form of a professional corporation or
other authorized for-profit entity of which a nonlawyer is a corporate director or officer.

RECOMMENDATION of Yes or No and REASONS:

1.  Yes with qualifications.  Amend Florida Bar Rule 5.4(a) to permit fee-sharing with nonprofit
organizations, but limit it to nonprofit, pro-bono legal-services organizations.  The Model Rule
version is overbroad—perhaps broader than the Ethics 2000 Commission itself intended.  The
stated purpose of the amendment is “to clarify that a lawyer may share court-awarded legal fees
with a nonprofit organization that employed, retained or recommended employment of the lawyer
in the matter.”  According to the Ethics 2000 Commission reporter’s notes, this is justified,
because:

[t]he propriety of such fee-sharing arrangements was upheld in Formal Opinion
93-374 of the ABA Standing Committee on Ethics and Professional
Responsibility.  Other state ethics committees, however, while agreeing with the
policy underlying the ABA Opinion, found violations of state versions of Rule 5.4
because the text of the Rule appeared to prohibit such fee-sharing.  The
Commission agrees with the ABA Standing Committee that the threat to
independent professional judgment is less here than in circumstances where a for-
profit organization is involved and is therefore recommending this change.

ABA Formal Opinion 93–374 actually states that it is not unethical for a private lawyer to share
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court-awarded fees with a nonprofit pro-bono legal-services organization that sponsors the
litigation undertaken by the lawyer.  This is an appropriately limited exception.  The exception
should not extend to all nonprofit organizations.

The ABA Standing Committee justifies its conclusion by suggesting that a nonprofit
organization’s interest in a fee award “is not likely to be a predominant factor but at most a
subsidiary one in the non-profit organization’s sponsorship of the litigation” and that any
incentive that the organization may have to intervene “is much more likely to relate to the merits
of the case, rather than the expectancy of a fee award.”  Those assumptions are of questionable
validity.  A nonprofit organization, like a for-profit entity, has revenue and budget goals to
achieve.  If the organization is feeling pressure to achieve those goals, its zeal to do so may
motivate it to intervene in the handling of the litigation for that purpose, without regard to the
best interests of the cooperating lawyer’s client.  Also debatable is the committee’s assumption
that “mutually reinforcing economic incentives” are insufficient to cause the cooperating lawyer
to yield to pressures brought by the sponsoring organization.  Even the committee conceded that
“it might be argued that a cooperating lawyer has an incentive to please the referring organization
. . . in the interest of getting future referrals.”

One might suggest that the risk is adequately addressed by the prohibition against permitting “a
person who recommends, employs, or pays the lawyer to render legal services for another to
direct or regulate the lawyer’s professional judgment in rendering such legal services.”  The same
logic, however, could be applied to permitting fee-sharing with a for-profit enterprise. When the
Model Rules initially were proposed in 1981, rule 5.4 would have permitted fee arrangements
that included direct compensation to nonlawyers, if no solicitation or interference with the
lawyer’s professional judgment was involved and the fee was reasonable.  An amendment
presented on the floor of the ABA House of Delegates resulted in the version of the rule that
existed until this year.  If the traditional policy of precluding fee-sharing with nonlawyers is still
deemed paramount, the danger that it seeks to prevent is not unique to persons and entities with
profit motives.  Even if a sponsoring nonprofit organization’s intervention and the cooperating
lawyer’s susceptibility to it are less likely than when a profit motive is involved, the risk of
influence or control remains.  The exception should be limited to nonprofit, pro-bono legal-
services organizations.

2.  Yes.  Adopt amended subsection (d)(2) of Model Rule 5.4 as a new subsection (e)(2) of
Florida Bar Rule 4-5.4.  The purpose of the model rule amendment is to expand what otherwise
was “too limited because it employs terminology peculiar to corporate law.”  Florida Bar Rule 4-
5.4 omits the prohibition altogether, perhaps on the theory that the prohibition against practicing
in a firm if “a nonlawyer has the right to direct or control the professional judgment of a lawyer”
suffices.  Regardless of the original intent behind omitting the prohibition, clarity and interstate
uniformity weigh in favor of adding the prohibition as contained in amended Model Rule
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5.4(d)(2).

3.  Yes.  Adopt the new paragraph of the Commentary.  The cross-reference to rule 1.8(f)
(Florida Bar Rule 4-1.8(f)) is useful.

4.  Amend the first paragraph of the Comment by substituting subdivision (d) for subdivision (c). 
The correct reference is to subdivision (d).

Suggested ALTERNATIVE LANGUAGE: 

Rule 4-5.4. Professional independence of a lawyer

(a) Sharing Fees with Nonlawyers. A lawyer or law firm shall not share
legal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer's firm, partner, or associate
may provide for the payment of money, over a reasonable period of time after the
lawyer's death, to the lawyer's estate or to 1 or more specified persons;

(2) a lawyer who undertakes to complete unfinished legal business of a
deceased lawyer may pay to the estate of the deceased lawyer that proportion of
the total compensation that fairly represents the services rendered by the deceased
lawyer;

(3) a lawyer who purchases the practice of a deceased, disabled, or
disappeared lawyer may, in accordance with the provisions of rule 4–1.17, pay to
the estate or other legally authorized representative of that lawyer the agreed upon
purchase price; and

(4) bonuses may be paid to nonlawyer employees based on their
extraordinary efforts on a particular case or over a specified time period, provided
that the payment is not based on the generation of clients or business and is not
calculated as a percentage of legal fees received by the lawyer or law firm.; and

(5) a lawyer may share court-awarded fees with a nonprofit, pro-bono
legal-services organization that employed, retained, or recommended employment
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of the lawyer in the matter.

MODEL RULE:  5.5, Unauthorized Practice of Law

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates: 

The Ethics 2000 Commission proposed amendments that would create four “safe harbors” for
lawyers engaged in multijurisdictional practice.  The ABA House of Delegates did not take up
the proposed amendments at its February 2002 meeting, deeming them to fall within the
jurisdiction of the ABA Commission on Multijurisdictional Practice (“MJP Commission”).  At
the ABA annual meeting in August 2002, the MJP Commission proposed and the House of
Delegates adopted amendments to rule 5.5 and its comment similar in concept to those proposed
by the Ethics 2000 Commission.

How the ABA Rule DIFFERS From the EXISTING Florida Rule: 

Unlike amended Model Rule 5.5, Florida Bar Rule 4-5.5 does not authorize multijurisdictional
practice under any circumstance.

RECOMMENDATION of Yes or No and REASONS:

None:  Refer amended Model Rule 5.5 and its Commentary to the Florida Bar’s committee on
multijurisdictional practice.  The subject falls within that committee’s jurisdiction.

Suggested ALTERNATIVE LANGUAGE: 

None, pending a report from the committee on multijurisdictional practice.

MODEL RULE:  5.6, Restrictions on Right to Practice

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates:
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Model Rule 5.6 has been amended to clarify or confirm that it applies to all lawyers, not just
“partners and associates,” and to all agreements among lawyers, not just to “partnership” and
“employment” agreements.

How the ABA Rule DIFFERS From the EXISTING Florida Rule: 

Before the recent amendments, Model Rule 5.6 and Florida Bar Rule 4-5.6 were identical.  The
model rule now differs from rule 4-5.6 to the extent of the 2002 amendments.

RECOMMENDATION of Yes or No and REASONS:

Yes:  Adopt amended Model Rule 5.6 and its Commentary in their entirety.  The current
language is underinclusive, and the clarification made by the amendments is warranted.

Suggested ALTERNATIVE LANGUAGE:

None.

MODEL RULE:  5.7, Responsibilities Regarding Law-Related Services

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates:

Model Rule 5.7 and its Commentary have been broadened to cover all circumstances in which a
lawyer’s provision of “law-related services” are distinct from the lawyer’s provision of legal
services.  This change is intended to clarify (1) that there can be situations in which a law firm’s
provision of law-related services will be distinct from the firm’s provision of legal services, even
though rendered by the firm rather than a separate entity, and (2) that in such circumstances the
lawyer must to take reasonable measures to ensure that a person obtaining the law-related
services knows that the services are not legal services and that the protections of the client-
lawyer relationship do not exist.  The change is intended to close an unintended gap in the
coverage of the rule.

How the ABA Rule DIFFERS From the EXISTING Florida Rule:
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Model Rule 5.7 deals with “law-related services,” which “denotes services that might reasonably
be performed in conjunction with and in substance are related to the provision of legal services,
and that are not prohibited as unauthorized practice of law when provided by a nonlawyer.
Florida Bar Rule 4-5.7 addresses “nonlegal services” (which, one presumes, need not necessarily
“be performed in conjunction with and in substance be related to the provision of legal services”)
and clearly addresses the points that the amendments to Model Rule 5.7 are intended to “clarify.”

RECOMMENDATION of Yes or No and REASONS:

No.  Florida Bar Rule 4-5.7 covers the subject adequately and more comprehensively than Model
Rule 5.7.

Suggested ALTERNATIVE LANGUAGE: 

None.

MODEL RULE: 6.1, VOLUNTARY PRO BONO PUBLICO SERVICE

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

No substantive changes proposed.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida’s Rule 4-6.1 only suggests 20 hours of pro bono services while the ABA suggests 50
hours per year.  Florida uses the word "poor" as the standard while the ABA uses"unable to pay.”
Florida also has a mandatory reporting requirement, although the service itself is voluntary.

RECOMMENDATION of Yes or No  and REASONS

NO.  The changes were made to “give greater prominence” to the aspirational goal of providing
pro bono service, but the change could give rise to discipline merely for failure to do pro bono
when the rule was designed to be aspirational.  Also, the changes do not comport with Florida’s
Rule 4-6.1.  
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Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 6.2, ACCEPTING APPOINTMENTS

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

No substantive changes proposed.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida’s Rule 4-6.2 is substantially the same as the ABA model rule.

RECOMMENDATION of Yes or No  and REASONS

Not applicable.

Suggested ALTERNATIVE LANGUAGE

Not applicable.

MODEL RULE: 6.3, MEMBERSHIP IN LEGAL SERVICES ORGANIZATION

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

No changes proposed.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida’s Rule 4-6.3 is substantially the same as the ABA model rule.
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RECOMMENDATION of Yes or No  and REASONS

Not applicable.

Suggested ALTERNATIVE LANGUAGE

Not applicable.

MODEL RULE: 6.4, LAW REFORM ACTIVITIES AFFECTING CLIENT
INTERESTS

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

No changes proposed.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida’s Rule 4-6.4 is substantially the same as the ABA model rule.

RECOMMENDATION of Yes or No  and REASONS

Not applicable.

Suggested ALTERNATIVE LANGUAGE

Not applicable.

MODEL RULE: 6.5, NONPROFIT AND COURT-ANNEXED LIMITED LEGAL
SERVICES PROGRAMS

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

This is a new rule proposed by the ABA commission that deals with conflicts of interest issues



Page 83 of  88

when providing short-term legal services for not-for-profit organizations. The rule provides that
lawyers can provide representation under a program sponsored by a not-for-profit organization
unless the lawyer knows that the representation involves a conflict of interest for the lawyer or
knows that a conflict of another lawyer should be imputed to the lawyer.  This substantially
lowers the conflict of interest standards as applied to persons receiving legal services under such
a program.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida does not have this particular rule strictly dealing with short-term legal services and not-
for-profit organizations or Court.

RECOMMENDATION of Yes or No  and REASONS

NO.  A conflict is a conflict, regardless of the type and length of legal services provided.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULES:  7.1, 7.2, 7.3, 7.4, 7.5, 7.6, Information About Legal Services

SUMMARY of Substantive Changes Adopted by the ABA House of Delegates:

Several amendments to Model Rules 7.1-7.5 have been enacted, some more substantive than
others.  Rule 7.6 is unchanged.

How the ABA Rule DIFFERS From the EXISTING Florida Rule:

Florida recently overhauled its rules on information about legal services.  They bear only limited
resemblance to the Model Rules and are far more detailed and comprehensive.

RECOMMENDATION of Yes or No and REASONS:
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None.  Refer the amendments to Model Rules 7.1-7.5 to the Florida Bar Standing Committee on
Advertising for review and possible recommendations for corresponding amendments to the
Florida Bar rules.  In view of the recent, comprehensive changes to chapter 4-7 of the Florida Bar
Rules and given the state’s history of independent initiative in this field, enacting any
amendments to chapter 4-7 might seem retrogressive.  Some of the amendments to Model Rules
7.1-7.5, however, warrant consideration.

Suggested ALTERNATIVE LANGUAGE: 

None, pending a report from the Standing Committee on Advertising.

MODEL RULE: 8.1, BAR ADMISSION

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1. Adds language to the commentary that the rule requires lawyers to correct prior
misstatements made to admissions or disciplinary authorities.

2. Adds language to the commentary that an attorney representing someone in a matter are
specifically subject to the confidentiality rule and the rule on candor towards the tribunal.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida’s rule 4-8.1 tracks the ABA model rule and does not contain the proposed amendments.

RECOMMENDATION of Yes or No  and REASONS

1 and 2.  YES.

Suggested ALTERNATIVE LANGUAGE

None.

MODEL RULE: 8.2, JUDICIAL AND LEGAL OFFICERS
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SUMMARY of Substantive Changes adopted by the ABA House of Delegates

No changes were proposed.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida’s rule 4-8.2 tracks the ABA model rule, but adds “juror or member of the venire” to the
list of persons whose integrity cannot be impugned and includes commentary regarding
impugning the integrity of a juror.

RECOMMENDATION of Yes or No  and REASONS

Not applicable.

Suggested ALTERNATIVE LANGUAGE

Not applicable.

MODEL RULE: 8.3, REPORTING PROFESSIONAL MISCONDUCT

SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1. The standard for reporting attorney misconduct has been changed everywhere it appears
in the rule from “having knowledge” to “knows.”  The ABA reporter indicated that no change in
substance was intended.

2. Clarifies that all information learned by a lawyer or judge about another lawyer’s
misconduct from participating in an approved lawyers assistance program need not be reported to
a professional authority in both subsection (c) and comment.

3. Changes to ¶ 5 of the comment clarify the new exceptions to the reporting requirement
for lawyers participating in approved assistance programs, pointing out that the rules do not
address any confidentiality requirements imposed by the program itself or by law, and deleting
references to privilege.
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How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1. Florida’s rule 4-8.3 tracks the language of “having knowledge” and does not use the
language “who knows.”

2. Florida’s rule 4-8.3 does not contain an exception from the reporting requirement for
information learned by lawyers participating in a lawyers assistance program.

3. Florida’s rule 4-8.3 does not contain any commentary about an exception for the reporting
requirement for lawyers participating in an approved lawyers assistance program.

RECOMMENDATION of Yes or No  and REASONS

1. YES. 

2. YES.  The language is clearer than the prior rule and lawyers should be encouraged to use
lawyer assistance programs as a policy.  However, if Florida adopts this change, Florida should
also add the limitation that lawyers must report misconduct as part of a bar discipline sanction or
contract to avoid discipline when reporting is required by the bar as part of the sanction or
contract.

3. YES.  The commentary is helpful to explain the rationale for the exception to the
reporting requirement.

Suggested ALTERNATIVE LANGUAGE

(c)  Confidences Preserved.  This rule does not require disclosure of information
otherwise protected by rule 4-1.6 or information gained by a lawyer or judge while
participating in an approved lawyers assistance program. Provided further,
however, that if a lawyer’s participation in an approved lawyers assistance
program is a part of a disciplinary sanction this limitation shall not be applicable
and a report about the lawyer who is participating as part of a disciplinary sanction
shall be made to the appropriate disciplinary agency.

MODEL RULE: 8.4, MISCONDUCT
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SUMMARY of Substantive Changes adopted by the ABA House of Delegates

1.  Adds prohibition against stating or implying an ability to achieve results in a way that violates
the Rules of Professional Conduct or law to subsection (e) of this rule. [The prohibition was
moved from the advertising rules to extend to any communication.]

2.  Adds commentary regarding violation of the rules through conduct of another.  The
commentary indicates that a violation of the rule occurs when an attorney requests or instructs an
agent to act on the lawyer’s behalf, but not when the lawyer advises a client regarding action the
client is lawfully entitled to take.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

1.  Florida currently contains this prohibition in the advertising rules (4-7.2(b)(1)(C)), but not in
4-8.4(e).

2.  Florida’s rule does not contain this commentary.

RECOMMENDATION of Yes or No  and REASONS

1. YES.

2. YES.  The committee recommends adoption of this change with additional language
clearly indicating that, although a lawyer may advise a client about the client’s rights, the lawyer
may not use the client to violate the rules indirectly.

Suggested ALTERNATIVE LANGUAGE

Commentary
[1] Paragraph (a), however, does not prohibit a lawyer from advising a client of
action the client is lawfully entitled to take, provided that the client is not used to
indirectly violate the Rules of Professional Conduct.

MODEL RULE: 8.5, DISCIPLINARY AUTHORITY; CHOICE OF LAW
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SUMMARY of Substantive Changes adopted by the ABA House of Delegates

No changes were made to the ABA Model Rule in light of the ongoing study by the ABA
Commission on Multijurisdictional Practice.

How ABA Rule DIFFERS from EXISTING FLORIDA Rule

Florida’s rule and commentary are substantially different than the model rule.  Florida’s rule
leaves broader discretion to the disciplinary authority to regulate the conduct of a member of The
Florida Bar regardless of where the conduct occurs. 

RECOMMENDATION of Yes or No  and REASONS

NO.  The committee recommends no changes to Florida’s rule at this time, because Florida has a
special committee studying MJP that expects to make specific recommendations on this topic
and this rule to The Florida Bar Board of Governors in a separate report.

Suggested ALTERNATIVE LANGUAGE

None.
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