
fl~R ~B ~IB~~BR~ J~R~ ~~IR~[I ~~~ 


~[Rm ~Bl [B~f~ 


·/
/ 

T~f S~PRfmf [~~RT [~mmlTTff 

~n STRn~RR~ J~R~ lnSTR~[Tmns . 
In [RlmlnRl [RSfS 



.Y OF CONGRESS CATALOGUE NO. 78-130879 

Copyright 1970 by THE FLORIDA BAR 



THE SUPREME COURT COMMITTEE ON 

STANDARD JURY INSTRUCTIONS 


IN CRIMINAL CASES 


J. B. Patterson, Chairman, Fi. Le~&· 'r ~ -7 · ) 
Victor 0. Wehle, Vice Chairman 

Hugh M. Taylor, Special Advisor and Editor 

EXECUTIVE COMMITTEE 

James C. Adkins, Jr. John A. H. Murphree 
Walter G. Arnold)~"'-"' ( "1 -7s) Harry W. Prebish 
Reeves Bowen B. K. Roberts 
B. J. Driver Wallace Sample. 

r.1-, ,f)_,,;cJ,~ 1'!"! _ 

78' 

MEMBERS 

A. Z. Adkins, Jr. Joe J. Harrell 
Clifford C. Alloway William D. Hopkins 
Allen C. Anderson Francis N. Millett, Jr. 
Edward M. Booth Marvin U. Mounts, Jr. 
Virgil B. Conkling William C. Pierce 
C. Harris Dittmar James M. Russ 
Hayford 0. Enwall Joseph G. Spicola, Jr. 

iii 



The Committee acknowledges the indispensable 
financial assistance of the James S. Hunt Charitable and 
Edu,cational Foundation,"rnc., Coral Ridge Properties, Inc., 
Westinghouse Electric Corporation, and others who 
requested they not be named, which contributions were 
made to The Florida State University Foundation, Inc., 
and used by that Foundation through the College of Law, 
Florida State University, in supporting the mission of the 
Committee. 

iv 



I 

ORDER AND OPINION OF SUPREME COURT OF 
FLORIDA ADOPTING FLORIDA STANDARD 
JURY INSTRUCTIONS IN CRIMINAL CASES 

IN THE SUPREME COURT OF FLORIDA 
JANUARY TERM, A.D. 1970 

In the matter of the use by the trial ** 
courts of the STANDARD JURY ** NO. 39,673 
INSTRUCTIONS in Criminal Cases ** 

Opinion filed May 27, 1970 

PERCURIAM. 

This matter comes on to be heard on the report of the Supreme 
Court Committee on Standard Jury Instructions in Criminal Cases and 
the printed looseleaf book of instructions prepared by the Committee 
and. submitted with the Committee's report. The Court generally 
approves the theory and technique of charging juries in criminal cases as 
recommended by the Committee and embodied in its proposed 
instructions. The Court will, accordingly, authorize the publication and 
use of such instructions, but without prejudice to the rights of any 
litigant objecting to the use of one or more of such approved forms of 
instructions. The Court recognizes that the initial determination of 
applicable substantive law in every case should be made by the trial 
judge and that it would be inappropriate for the Court at this time to 
consider the recommended instructions with a view to adjudging that 
the legal principles embodied in the recommended instructions 
correctly state the law of Florida. Similarly, the Court recognizes that 
no approval of the forms by the Court could relieve the trial judge of 
his responsibility under the law properly and correctly to charge the 
jury in each case as it comes before him. This order is not to be 
construed as any instrusion on that responsibility of the trial judges. 
The Court is confident that the forms of instructions recommended by 
the Committee state as accurately as a group of experienced lawyers 
and judges could state the law of Florida in simple understandable 
language. Accordingly, it is ORDERED by the Court: 
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I. The Supreme Court Committee on Standard Jury Instructions 
in Criminal Cases and The Florida Bar be and they are authorized 
forthwith to publish and distribute the instructions submitted by the 
Committee, a copy of which is attached. 

2. ·The Florida Rules of Criminal Procedure are hereby amended 
so as to include an additional rule, entitled Form 1.985 Standard Jury 
Instructions, which shall provide: 

The forms of Florida Standard Jury Instructions in Criminal 
Cases published by The Florida Bar pursuant to authority of the 
Court may be used by the trial judges of this State in charging the 
jury in every criminal case to the extent that the forms are 
applicable, unless the trial judge shall determine that an applicable 
form of instruction is erroneous or inadequate, in which event he 
shall modify or amend such form or give such other instruction as 
the trial judge shall determine to be necessary accurately and 
sufficiently to instruct the jury in the circumstances of the case; 
and, in such event, the trial judge shall state on the record or in a 
separate order the respect in which he finds the standard form 
erroneous or inadequate and the legal basis of his finding. 
Similarly, in all circumstances in which the notes accompanying 
the Florida Standard Jury Instructions in Criminal Cases contain a 
recommendation that a certain type of instruction not be given, 
the trial judge may follow such recommendation unless he shall 
determine that the giving of such an instruction is necessary 
accurately and sufficiently to instruct the jury, in which event he 
shall give such instruction as he shall deem appropriate and 
necessary; and,_ in such event, the trial judge shall state on the 
record or in a separate order the legal basis of his determination · 
that such instruction is necessary. 

The foregoing Rule shall become effective on May 27, 1970. 

3. A copy of the foregoing additional Rule shall be inserted in the 
printed book of instructions with the following Note appended thereto: 

NOTE: In order that necessary corrections and revisions may be 
promptly considered by the continuing Supreme Court Committee 
on Standard Jury Instructions in Criminal Cases and by the Court, 
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the trial judges and trial counsel are requested promptly to furnish 
the Director of Continuing Education of The Florida Bar 
appropriate evidence of each instance in which one of the forms of 
instruction is determined to be erroneous or inadequate and in 
which the giving of an instruction is determined to be necessary in 
circumstances in which the Committee has recommended that 
such an instruction not be given. 

4. The Supreme Court Committee on Standard Jury Instructions 
in Criminal Cases is continued as a Committee of this Court for the 
immediate purpose of reviewing errors and inaccuracies and recom
mending to this Court amendments and revisions as experience may 
prove beneficial. 

5. The members of the Bench and Bar who shall constitute the 
continuing Committee shall be reappointed or appointed by the Chief . 
Justice and serve at his pleasure without compensation. 

It is so ordered. 

ERVIN, C.J., ROBERTS, DREW, THORNAL, CARLTON, ADKINS 
and BOYD, JJ., concur 
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Opening 

Verdict on 
Law and 
Evidence 

Province 
of Court 
and Jury 

Trial 

Opening 
Statements 

LOI 	 PRELIMINARY INSTRUCTIONS! 

(Before Trial) 


Ladies and gentlemen of the jury: 

You have been selected and sworn as the jury to try 
the case of State of Florida v. _____ 

This· is a criminal case. The defendant is charged by 
an information (indictment) filed in this court on (date) 
with a violation of the laws relating to 
_______, the elements of which will be ex
plained to you later. 

It is your solemn responsibility to determine the guilt 
or innocence of the defendant and your verdict must be 
based solely on the evidence as it is presented to you in 
this trial and the law on which the Court instructs you at 
the close of the trial. 

The jury is concerned with. the facts; the Court is 
concerned with the law. The Court is concerned with the 
facts only to see they are properly and lawfully presented 
to the jury. The jury is concerned with the law only as 
the Court instructs it on the law at the close of the trial. 
Thus the province of the jury and the· province of the 
Court are well defined, and they do not overlap. This is 
one of the fundamental principles of our system of 
justice. 

Before proceeding further, it is necessary that you 
understand how a trial is conducted. 

First the attorneys will have an opportunity to. make 
opening statements to you. The opening statements are 
not evidence. They are to be considered only as a guide 
so you may better understand and evaluate the evidence 
as it comes to you. 

lsee note at end of Charge, Page 6. 
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Evidence 

Argument 
of Counsel 

Instructions 

Deliberations 

Maintain 
Open Mind 

Discussions 

( 

Following the opening statements, witnesses will be 
called to testify. They will be placed under oath and then 
examined and cross-exaffiined by the attorneys. Docu
ments and other tangible exhibits may also be produced 
as evidence. 

When the evidence is completed, the attorneys will 
argue the merits of the case. What the attorneys say is not 
evidence; their arguments are persuasive only, and their 
arguments may be accepted or rejected, in whole or in 
part, as you see fit. These arguments are given for the 
purpose of assisting you in evitluati:O:g the evidence and 
arfiving at correct conclusions concerning the facts. · 

Following the arguments of counsel, the Court will 
instruct xou on the law applicable to the case. 

After the instructions are given (the alternate juror 
will be released and) you will then retire to consider your 
verdict. 

( 

ADMONISHMENT 

Throughout the trial you should remain alert and 
listen attentively. You should remember all the evidence 
as clearly as possible, but you should not form any 
definite or fixed opinions on the merits of the case until 
you have heard all the evidence, the argument of counsel, 
and the instructions on the law by the Court. Until that 
time you should not discuss the case among yourselves. 

In the course of the trial the Court may take one or 
more recesses during which you will be permitted to 
separate and go about your personal affairs. During these 
recesses you will not discuss the case with anyone nor 
permit anyone to say anything to you or in your presence 
about the case. If anyone attempts to say anything to 
you or in your presence· about this case, tell them that 
you are on the jury trying the case and ask them to stop. 
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Scene of 
the Crime 

News 
:RePorts 

Information, 
Indictment 
Not 
EVldence 

Testimony, 
Tangible 
Evidence 

Defendant 
May Not 
Testify 

If they persist, leave them at once and report the matter 
to the Court immediately upon your return to Court. 
Such conduct on their part would be contempt of court 
to be punished as such. 

You are instructed not to visit the scene of the 
alleged crime. Should it be necessary for you to view the 
scene you will be taken there as a group under the 
supervision of the Court. 

You are instructed not to read, listen to nor watch 
any news reports of this trial. The evidence comes to you 
only in the courtroom and it must be considered by you 
free from any outside influence. News reports are not 
limited to the evidence and may contain material which is 
of no concern whatsoever to you but which might tend 
to influence you one way or the other. The case must be 
tried ..solely upon the evidence produced in Court in the 
presence of all the jurors, the defendant, the attorneys 
and the Court. 

ADDITIONAL CAUTIONARY CHARGES 
(Before Trial or After) 

The information (indictment) is not evidence. It is 
merely the means whereby the State charges the crime, 
and it carries no inference of guilt whatsoever. 

The evidence is the testimony of the witnesses (and 
the documents and other tangible things which may. be 
produced and admitted into evidence). 

The defendant may, or he may not, testify during the 
trial. At no time is a defendant in a criminal case required 
to prove his innocence or furnish any evidence whatso
ever. This right is guaranteed to all defendants by the 
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Attorneys' 
Objections 

( 

Constitution and no other right is more thoroughly 

ingrained in our system of justice. The decision to testify 

or not testify is his alone to make, and a jury cannot 

draw apy inference of guilt whatsoever from the failure 

of a de:fendant to take the witness stand in his own 

defense. 


The attorneys are trained in the Rules of Evidence 
and Trial Procedure and they are obligated, and it is their 

duty, to make all objections they feel are proper and 

necessary concerning the evidence and conduct of the 

trial. When an objection is made you should not speculate 

on the reason why it is made; likewise, when an objection 

is sustained you must not speculate on what might have 

occurred had the oQjection not been sustained, nor what 


. a witness might have said had he been permitted to 

answer. 

NOTE: The necessity for giving Preliminary Instructions 
Before Trial, and more particularly the length and subject 
matter of such instructions, will be determined in each 
case by the trial judge. Any part of the foregoing 
statement may be omitted, or additions made to it, 
without lessening the over-all effect of the statement 
given. The foregoing statement is calculated to (1) Advise 
the jurors of their duty and responsibility in the trial; (2) 
Give them a broad outline of trial procedure; and (3) 
Give them specific directions as to their personal conduct 
during the trial. 

2The above to be given only with consent of defendant. 
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General 

Law and 
Evidence 
Only 

( 

GENERAL INSTRUCTIONS 

2.01 OPENING STATEMENT 

Ladies and gentlemen of the jury: 

You have listened carefully to the evidence and the 
argument of counsel. I now ask of you the same careful 
attention to the law, as determined by the Court, which 
you must apply to the facts as you find them from the 
evidence. 

You alone, as jurors sworn to try this case, must pass 
on the issues of fact, and your verdict must be based 
solely on the evidence or lack of evidence and the law as 
it is gi;:en to you by the Court. 
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Offense 
Charged 

Lesser 
illciUded 
Offenses 

2.02 STATEMENT OF CHARGE 
-

The defendant (together with another 
[others] not on trial at this time) is charged with the 
crime of in that on (date), in this county 
and state (the area of the counties named in the 
information [indictment]) he did (read charge as stated 
in indictment or information). 

This charge includes the lesser charges of: 

(Repeat as necessary for additional counts) 
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I 

Attempt 

Elements 

ATTEMPT TO COMMIT CRIME 

It is a crime for any person to attempt to commit an 
offense prohibited by law and in such attempt do any act 
toward the commission of such offense. The charge of 
(offense charged) includes a charge of the lesser offense 
of an attempt to commit that crime. 

An attempt to commit a crime consists of the 
formation of an intention to commit that particular 
crime at that particular time and place and the doing of 
some physical act toward, arid which was intended to · 
accomplish, the commission of the crinie. The act done 
must be more than mere preparation to commit the 
crime. It must be one intended to actually do the wrong 
which constitutes the crime. 
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Assault 
with 
Intent 

Assault 

Crime 

Intent 

I' 

ASSAULT WITH INTENT TO COMMIT CRIME 

The charge against the. defendant in this case includes 

the lesser offense of an assault with intent to commit the 

crime of (main crime charged). 


An assault is an intention, unlawful threat by word or 

act to do violence to the person of another coupled with 

an apparent ability to do so, and doing some act which 

creates a well-founded fear of such violence being done. 


An assault with interit to commit a crime upon 

another person consists of making an assault upon that 

person by one having, at ·the time of making the assault, a 

fully-formed, conscious intent to commit that crime 

upon that person. 


If the person making the assault did voluntarily and 

of his own free will and without any unusual resistance or 

outside interfence stop before the actual commission of 

the crime, that fact may be considered in determining 

whether or not he ever actually intended to commit the 

crime. 1 


1This paragraph not applicable to rape. See Instruction 
on Rape. 
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Effect, 
Burden 
of Proof 

Evidence 

2.03 PLEA OF NOT GUILTY - BURDEN OF PROOF 

The defendant has entered his plea of NOT GUILTY. 
The effect of this plea is to require the State to prove 
each material allegation of the information (indictment) 
beyond and to the exclusion of every reasonable doubt 
before the defendant may be found guilty. 

It is to the evidence, and to it alone, that you are to 
look for such proof. 
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\ 

2.04 PRINCIPALS 

A person may commit a crime by his own personal act 
or through another person. Any person who knowingly 
aids, abets, counsels, hires or otherwise procures the 
commission of a crime is equally guilty with the one who 
actually performs the criminal act, whether he is or is not 
present at the commission of the offense. However, for 
one person to be guilty of a crime physically committed 
by another, it is necessary that he have a conscious intent 
that the criminal act shall be done and that, pursuant to 
that intent, he do soriie· act ·or say some word which was 
intended to and which did incite, cause, encourage, assist 
or induce another person to actually commit the crime. 
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( 

2.05 (Here insert the appropriate instruction defining the 
crime charged) 

2.06 (Here insert statement of essential elements and 
necessary explanation of the crime charged) 

2.07 (Here insert any specific presumptions applicable to 
the charge being tried) 

( 
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No Bill of 
Particulars 
as to Date 

No Bill of 
Particulars 
as to Date 

Bill of 
:i53:rt!Culars 
as to Date 

( 

2.08 DATE OF CRIME - PROOF 

(Noncapital Case) 1 
It is not necessary that the State prove that the crime 

was committed on the exact date alleged in the informa
tion (indictment). It is sufficient if the evidence 
establishes beyond a reasonable doubt that the crime was 
committed within two years2 immediately prior to the 
filing of the information (indictment) in this case. 

(Capital Case) 
It is not necessary that the State prove that the crime 

was committed on the exact date alleged in the indict
ment. A conviction of (capital charge) may be had upon 
proof that the crime was committed at any time prior to 
the filing of the indictment. But if the evidence. does not 
justify conviction of (capital charge), then before there 
can be a conviction of any lesser included offense you 
must find thaf the lesser included offense was committed 
within two years immediately prior to the filing of this 
indictment. 

(When Bill of Particulars) 
Ordinarily the State is not required to prove that a 

crime was committed on the exact date stated in the 
information (indictment), but in this case by a separate 
pleading the exact date of the crime has been made an 
issue to be tried. The burden therefore rests upon the 
State to prove beyond a reasonable doubt that the crime 
was committed on (date). 

When Prose
cution is 
Begun by 
Affidavit 

I 
I 
I 

1Alternate A 
' 

It is not necessary that the State prove that the crime 
was committed on the exact date alleged in the informa
tion (indictment). It is sufficient if the evidence 
establishes beyond a reasonable doubt that the prosecu
tion was commenced in the manner alleged in the 
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information (indictment) rd that the crime was com
mitted within two years immediately prior to the 
commencement of the prosecution. 

Alternate B 

When First It is not necessary that the State prove that the crime 
Information 	 was committed on the exact date alleged in the informa
or Indictmenttion (indictment). It is sufficient if the evidence 
Quashed 	 establishes beyond a reasona121e doubt that the crime was 

committed within two years immediately prior to the 
filing of the information (indictment). 

It sometimes happens that after said two-years period· 
has elapsed the information (indictment) charging a crime 
is quaslt,ed or dismissed because of some defect or 
omission. When this occurs and a second information 
(indictment) charging the same offense is filed within 
three months after the first is dismissed, it is sufficient if 
the evidence establishes beyond a reasonable doubt that 
the crime was committed within two years immediately 
preceding the filing of the first information (indictment). 
F.S. 932.05. 

2or other period fixed by law, e.g., see F.S. 847.04, and 
865.06(3)(b). 
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2.09 VENUE 

Proof that the crime was committed in this county 
(within the area of the counties named in the information 
[indictment]) need be only with reasonable certainty. It 
need not be proved beyond a reasonable doubt. 
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Definition 

Degree of 
Proof 

Accessory 
( 

2.10 AFFIRMATIVE DEFENSES 

(a) ALIBI. 

One of the defenses in this case is an alibi, that is to 
say that at the time of the alleged crime the defendant 
was not at· the place of the crime and that he was so far 
away that he could not have been at the place where the 
crime was committed. 

Where an alibi is claimed as a defense, it is not 
necessary that the alibi be proved beyond a reasonable 
doubt. It is sufficient as a defense if you have a 
rei!Sonable doubt as to the presence of the defendant at 
the scene of the alleged crime. If there is such a 
reasonable doubt it is your duty to find the defendant 
not guilty. 

Absence fro!ll. the scene of a crime is not a defense of 
a person who aids, abets, counsels, hires or procures the 
actual commission of the crime by another, but an alibi 
may be established to show that an accused was not at 
the place at which the other evidence tends to show that 
he committed the act of aiding, abetting, counseling, 
hiring or procuring the other person to commit the crime 
and, consequently, could not be guilty. I 

1This paragraph should be rarely needed, but in some 
cases should be essential to prevent confusion of the jury 
by apparently conflicting instructions. 
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Definition 

Presumption 

Degree 
of Proof 

Passion or 
Temper 

( 

(b)-1 INSANITY 

One of the defenses asserted in this case is that of not 
guilty by reason of insanity at the time of the alleged 
crime. 

Under the law a person is sane and responsible for his 
crime if he has sufficient mental capacity to understand 
what he is doing and to understand that his act is wrong. 
If at the time of an alleged crime a defendant was, by 
reason of mental infirmity, unable to understand the 
nature of his act or its consequences or was incapable of 
distingujshing that which is right from that which is 
wrong he was legally insane and should not be convicted. 

Insanity may be. permanent, temporary or inter
mittent. It is for you to determine the question of the 
sanity of the defendant at the time of the alleged 
commission of the crime. 

Until the contrary is shown by the evidence, the 
defendant is presumed to be sane. 

If it be established by the evidence that the defend
ant, prior to the commission of the alleged crime, had 
been adjudged insane and had not been restored to 
judicial sanity by a later judgment then the presumption 
of sanity would be overcome and the burden would be 
upon the State to prove beyond a reasonable doubt that 
the defendant was legally sane at the time of the 
commission of the crime. · 

It is sufficient as a defense of insanity if the evidence 
raises in the minds of the jurors a reasonable doubt as to 
the sanity of the defendant at the time of the alleged 
crime and, if Such reasonable doubt is raised, it is your 
duty to find him not guilty. 

Unrestrained passion or ungovernable temper is not 
insanity and is no excuse for the commission of crime 
even though the normal judgment of the person be 
overcome by passion or temper. · 
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i 

Effect of 
Hallucina
tions 

Intoxication 

(b)-2 INSANITY - HALLUCINATIONS 

A person may be legally sane and yet, by reason of 
mental infirmity, have hallucinations or delusions which 
cause him to honestly believe to be facts things which are 
not true or real. The guilt of a person suffering from such 
hallucinations or delusions is to be determined just as 
though the hallucillations or delusions were actual facts. 
If the act of the defendant would have been lawful had 
the hallucinations or delusions been the actual facts, the 
defendant is not guilty of the crime. 

Hallucinations or delusions or a distorted under
standing of facts brought about by voluntary intoxication· 
(the voluntary use of narcotics or other drugs) and not 
amoui;iting to insanity do not excuse the commission of 
the crime. 
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(c) INTOXICATION 

Whena Voluntary drunkenness or .intoxication (impairment 
Defense of the mental faculties by the use of narcotics or other 

drugs) does not excuse nor justify the commission of
1crime, but 	 intoxication (impairment of the mental 

faculties by the use of narcotics or other drugs) may exist 
to such an extent that an individual is incapable of 
forming an intent to commit a crime, thereby rendering 

I

such person incapable of committing a crime of which a 
specific intent is an essential element. When the evidence I 

tends to establish intoxication (impairment of the mental 
faculties by the use of narcotics or other drugs) to this 
degree, the burden is upon the State to establish beyond 
a reasonable doubt that the defendant did, in fact, have 
sufficient use of his normal faculties to be able to form 
and entertain the intent which is an essential element of 
the crinle. 

When Not Drunkenness (impairment of the mental faculties by 
a Defense the use of narcotics or other drugs) which does not go to 

the extent of making a person incapable of forming the 
intent, which is an essential element of a crinle, does not 
in any degree reduce the gravity of the offense. Drunken
ness (impairment of the mental faculties by the use of 

· narcotics or other drugs) arising after the formation of 
the intent, which is an essential element of a crime, and 
voluntarily induced for the purpose of nerving the 
offender to commit a crime already planned does not 
excuse nor reduce the degree of the crime. 

Partial In Partial intoxication (impairment of the mental 
toxication 	 faculties by the use of narcotics or other drugs) which 

merely arouses the passions or reduces the power of . 
conscience neither mitigates nor lessens· the degree of 
guilt if the offender still knew right from wrong, the 
probable consequences of his act, and was capable of 
forming a specific intent to commit the crime. 

IIn cases in which a specific intent is not an element of 
the crime the remainder of this instruction, 2.IO(c), can 
be eliminated and the following substituted: "When as in 
the case before you a specific intent is not an essential 
element of the crime." 
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(d)-1 SELF DEFENSE! 
(Homicide) 

One of the defenses asserted in this case is that the 
defendant acted in lawful self defense. 

Right of The right of self defense is recognized by law and is 
Self surrounded by certain well-established rules. 
Defense 

Every person has the right to defend himself from a 
. wrongful assault and, in doing so, may use such reason
able force as is necessary under the circumstances. But 
one who uses more force than is reasonably necessary to 
defend himself from attack, even though the attack be 
wrongful, by using more force than is reasonably neces
sary makes himself the aggressor and cannot justify his 
act as being in self defense. 

Extent A person is not justified in killing or inflicting great 
OfRiiht bodily injury upon another in· order to protect himself 

from slight or insignificant injury. But if there shall be 
reasonable grounds to believe and a person does believe· 
that he is in imminent danger of death or great bodily 
injury at the hands of another he may exercise the right 
of self defense even to the extent of killing another 
human being. The danger need not be actual but the 
appearance of danger must be real. A person who acts in 
self defense must judge by the circumstances by which he 
is surrounded at the time. He cannot justify a killing in 
self defense unless the circumstances were such that a . 
reasonably cautious and prudent person situated as he 
was would have believed, and unless he did believe, that 
what he did was necessary to protect himself from death 
or great bodily injury. 

I This and the next two instructions are prepared to cover 
strict self defense. When the defendant claims to have 
acted in defense of a member of his family these will have 
to be changed to conform to that defense. 
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A person cannot justify the killing of another on the 
ground of self defense unless he has used all reasonable 
means within his power and consistent with his own 
safety to avoid the danger without the necessity of such 
killing. 

If attacked by another, even though the attack be 
wrongful, he has the legal duty to retreat if by doing so 
he can avoid the necessity of killing his attacker without 
increasing his own danger, but a person placed in a 
position of imminent danger by the wrongful attack of 
another has no duty to retreat if to do so would increase 
his own danger. 

One wrongfully attacked in his own home or on his 
own premises has no duty to retreat and may lawfully 
stand his ground and meet force with force. 

A person who by reason of threats or prior diffi
culties has reason to fear that he may be in danger of" 
death or great bodily harm at the hands of another has 
the right to arm himself and go about his usual business 
or personal affairs. But a person may not justify the 
killing of another on ,the ground of self defense if, after 
arming himself, he renews the difficulty when he could 
have avoided it. 

A person who kills another may not justify his act on 
the grounds of self defense unless he is reasonably free 
from fault in bringing about the difficulty. If one who 
wrongfully provokes a difficulty voluntarily withdraws 
from the combat and clearly indicates to the other party 
that he wants to end the difficulty and the other party 
refuses to stop and continues the combat, then the 
original wrongdoer may thereafter exercise the right of 
self defense. 

A person in the lawful possession of a motor vehicle 
is not required to abandon it in order to avoid an 
encounter with one who wrongfully assaults him, but if 
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such person can avoid the necessity of killing another in 
self defense by driving away in the motor vehicle, and he 
can do this without increasing his own danger he should 
do so and if he fails to do so he cannot justify a killing on 
the ground of·self defense. 

On the issue of self defense you may consider the 
evidence of the character of the deceased. If you find 
that the deceased was, or had the reputation of being a 
man of violent and dangerous character and that fact was 
known to, or might reasonably have been known to the 
defendant you should judge the action of the defendant 
as a reasonable man in dealing with a person of such 
character. 

You may also consider the relative physical abilities 
and capacities of the defendant and the deceased. 
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(d)-2 SELF DEFENSE 
(Assault With Intent to Kill) 

One of the defenses asserted in this case is that the 
defendant acted in lawful self defense. 

The right of self defense is recognized by law and is 
surrounded by certain well-established rules. 

Every person has the right to defend himself from a 
wrongful assault and, in doing so, may use such reason
able force as is necessary under the circumstances. But 
one who uses more force than is reasonably necessary to 
defend himself from attack, even though the attack be 
wrongful, by using more force than is necessary makes 
himself the aggressor and cannot justify his act as being in 
self defense. 

A person is not justified in inflicting great bodily 
injury upon or attempting to kill another in order to 
protect himself from slight or insignificant injury. But if 
there shall be reasonable grounds to believe and a person 
does believe that he is in imminent danger of death or. 
great bodily injury at the hands of another he may 
exercise the right of self defense even to the extent of 
inflicting great bodily injury upon or killing another 
human being. The danger need not be actual but the 
appearance of danger must be real. A person who acts in 
self defense must judge by the circumstances by which he 
is surrounded at the time. He cannot justify striking 
(assaulting) in self defense unless the circumstances were 
such that a reasonably cautious and prudent person 
situated as he was would have believed, and unless he did 
believe, that what he did was necessary to protect himself 
from death or great bodily injury. 

A person cannot justify the doing of great bodily 
injury to, or an attempt to kill, another on the ground of 
self defense unless he has used all reasonable means 
within his power and consistent with his own safety to 
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avoid the danger without the necessity of seriously 
injuring or attempting to kill such other person. 

If attacked by another, even though the attack be 
wrongful, he has the legal duty to retreat if by doing so 
he can avoid the necessity of doing great bodily harm to 
or attempting to kill his attacker without increasing his 
own danger. But a person placed in a position of 
imminent danger by the wrongful attack of another has 
no duty to retreat if to do so would increase his own 
danger.

" 
One wrongfully attacked in his own home or on his 

own premises has no duty to retreat and may lawfully 
stand his ground and meet force with force. 

A person who by reason of threats or prior diffi
culties has reason to fear that he may be in danger of 
death or great bodily injury at the hands of another has 
the right to arm himself and go about his usual business 
or personal affairs. But a person may not justify the 
doing of great bodily injury to or an attempt to kill 
another on the ground of self defense if, after arming 
himself, he renews the difficulty when he could have 
avoided it. 

A person who assaults or strikes another may not 
justify his act on the grounds of self defense unless he is 
reasonably free from fault in bringing about the diffi
culty. If one who wrongfully provokes a difficulty 
voluntarily wlthdraws from the combat and clearly 
indicates to the .other party that he wants to end the 
difficulty and the other party refuses to stop and 
continues the combat, then the original wrongdoer may 
thereafter exercise the right of self defense. 

NOTE: [See the charges concerning Possession of Motor 
Vehicle and Charaeter of Deceased in (d)-1 ori pages 22 
and 23, re~pectively. CLE Editor] , 
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(d)-3 	 SELF DEFENSE 
(Assault and Battery - Aggravated Assault) 

One of the defenses asserted in this case is that the 
defendant acted in lawful self defense. 

The right of self defense is recognized by law and is 
surrounded by certain well-established rules. 

Every person has the right to defend himself from a 
wrongful attack and, in doing so, may use such reason
able force as is necessary under the circumstances. But 
one who uses more force than is reasonably necessary to 
defend himself from attack, even though the attack be 
wrongful, by using more force than is reasonably neces
sary makes himself the aggressor and cannot justify his 
act as being in self defense. 

A person who assaults or strikes another may not 
justify his act on the grounds of self defense unless he is 
reasonably free from fault in bringing about the diffi
culty. If one who wrongfully provokes a difficulty 
voluntarily withdraws and clearly indicates to the other. 
party that he wants to end the difficulty and the other 
party refuses to stop and continues the combat, then the 
original wrongdoer may thereafter exercise the right of 
self defense. 

Mere words, no matter how irritating or insulting, do 
not justify an assault. One who by insulting or abusive 
language causes another to attack him is not reasonably 
free from fault, and cannot under these conditions injure 
the person who attacks (assaults) (strikes) him and then 
justify his act as self defense unless he is placed in danger 
of death or great bodily harm by such attack. But a 
person who has by insults or abusive language caused 
another to attack him, but who has not endangered the 
life or safety of the other person, may use reasonable 
means to defend himself from death or great bodily 
injury at the hands of the person he has insulted. 

NOTE: [See the charges concerning Possession of Motor 
Vehicle and Character of Deceased in ( d)-1 on pages 22 
and 23, respectively. CLE Editor]. 
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2.11 	 PRESUMPTION OF INNOCENCE 
AND REASONABLE DOUBT 

(a) PRESUMPTION OF INNOCENCE 

The defendant in every criminal case is presumed to 
be innocent until his guilt is established by the evidence 
to the exclusion of and beyond every reasonable doubt. 

Before the presumption of innocence leaves the 
defendant, every material allegation of the information 
(indictment) must be proved by the evidence to the 
exclusion of and beyond every reasonable doubt. The 
presumption accompanies and abides with the defendant 
as to each and every material allegation in the informa
tion (indictment) through each stage of the trial until it 
has been overcome by the evidence to the exclusion of 
and beyond a reasonable doubt.· 

If any of the material allegations of the information 
(indictment) is not proved to the exclusion of and 
beyond every reasonable doubt, you must give him the 
benefit of the doubt and find him not guilty, but if you 
find from the evidence beyond and to the exclusion of 
every reasonable doubt that all the material allegations of 
the charge have been proved then you must find him 
guilty. 
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(b) REASONABLE DOUBT 

Proofln
dispensable 

To overcome the presumption of innocence of the 
defendant and establish his guilt, it is not sufficient to 
furnish evidence merely tending to prove guilt, nor to 
prove a mere probability of guilt, but proof of guilt to 
the exclusion of and beyond every reasonable doubt is 
absolutely necessary. 

Weigh All 
Evidence 

You must carefully, impartially and conscientiously 
consider, compare and weigh all the evidence, and if after 
doing this you think that your understanding, judgment 
and reason are well satisfied and convinced to the extent 
of having a full, firm and abiding conviction that the 
charge has been proved to the exclusion of and beyond a 
reasonable doubt, it is your duty to find the defendant 
guilty. 

Unreasonable A doubt which is a mere possible doubt, a specula
Doubts tive, imaginary or forced doubt, is not a reasonable 

doubt; and, for the reason that everything relating to 
human affairs is open to some doubt of tills kind, such a 
doubt must not influence the jury to return a verdict of 
not guilty where they have an abiding conviction of guilt. 
On the other hand, if, after carefully considering, 
comparing and weighing all the evidence, there is not an 
abiding conviction of guilt, or, if, having a conviction, it 
is one which is not stable but one which wavers and 
vacillates, then the charge is not proved beyond every 
reasonable doubt and you must find the defendant not 
guilty because the doubt is reasonable. 

Bound by 
Evidence 

It is to the evidence introduced upon this trial, and to 
it alone, that you are to look for such proof. 

Lack of 
Evidence 

A doubt which is not suggested by, or does not arise 
from, the evidence or the lack of evidence, is not a 
reasonable doubt and should never be considered. In 
other words, you have no right to go outside the .evidence 
for doubts of any kind; however, a lack of evidence or an 

- insufficiency of evidence may create a reasonable doubt. 

28 
( 



( 

Sole 
Jiidges 

Conflicts 

( 

2.12 WEIGHING THE EVIDENCE 

(a) CONFLICTS 

You are the sole judges of the weight and sufficiency 
of the evidence and of the credibility of the witnesses. 

You should reconcile any conflicts you find in the 
evidence without imputing untruthfulness to any witness. 
If you cannot reconcile any conflicts you find, then it is, 
your duty to reject the evidence you find to be unworthy 
of belief and to accept and rely upon the evidence you 
find worthy of belief. 
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(b) CREDIBILITY OF WITNESSES 

In determining the believability of any witness and 
the weight to be given his testimony, you may properly 
consider the demeanor of the witness while testifying; his 
frankness or lack of frankness; his intelligence; his 
interest, if any, in the outcome of the case; the means 
and opportunity he had to know the facts about which 
he testified; his ability to remember the matters about 
which he testified; and the reasonableness of his testi
mony, considered in the light of all the evidence in the 
case. 

From these, and all other facts and circumstances in 
the evidence, you must reach your own independent 
conclusions and in so doing 

You should use the same .common sense, sound 
judgment and reason you use in everyday life. 
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(c) EXPERT WITNESS 

An expert witness is one who, by education, training 
or experience, has become expert in any art, science, 
profession, business or calling. An expert witness is 
permitted tO give his opinion as to matters in which he is 
an expert, and may also state the reasons for his opinion. 

You should consider each expert opinion received in 
evidence and give it the weight you think it deserves, and 
you may reject it entirely if you find that the alleged 
facts upon which it is based have not been proved or that 
the reasons given in support of the opinion are not sound. 
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(d) ACCOMPLICE 

When two or more persons take part in the commis
sion of a crime each is an· accomplice of all the others. 

The testimony of an accomplice must be received 
with great caution and carefully and closely examined by 
you before a conviction is based upon it. This is 
particularly true when there is neither direct testimony 
nor circumstances tending to corroborate the testimony 
of the accomplice. However, the testimony of an accom
plice, even though uncorroborated, is sufficient upon 
which to base a conviction if you are convinced by it of 
the defendant's guilt beyond a reasonable doubt. 

32 



(e)-1 IMPEACHMENT- GENERAL 

A witness may be discredited or the weight of his 
testimony weakened or destroyed by proof 

I. 	that the witness has at an.other time made 
statements which are inconsistent with his 
present testimony; 

2: 	that. the witness has been convicted of a 
crime; 

3. 	that the general reputation of the witness 
for truth, veracity, honesty or integrity is 
bad; or 

4. 	that the statement of the witness is incon
sistent with the testimony of other wit
nesses or established facts. 

( 
The weight to be given evidence tending to discredit a 

witness and the weight to be given the testimony of a 
witness· whose reliability has been attacked are matters 
for you to determine in the light of all the evidence in the 
case. 
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(e)-2 IMPEACHMENT - PRIOR 
INCONSISTENT STATEMENT 

If it is proved that a witness at some time prior to this 
trial made a statement inconsistent with his present 
testimony, you should take into consideration such 
statement and the time and place at which, and condi
tions under which, it was made in weighing his present 
testimony, and give such weight to his present testimony 
as you feel it is entitled to receive in the light of all the 
evidence in the case. 

34 




(e)-3 IMPEACHMENT - EVIDENCE OF 
WITNESS' REPUTATION 

When an attempt is made to discredit a witness by 
showing a ·bad general reputation for truth and veracity, 
or hone.sty or integrity, you should consider such 
.evidence along with any evidence of good reputation as 
to those traits of character. 

(Evidence that the witness's reputation for truth and 
veracity, or for honesty and integrity, has not been 
discussed, or, if discussed, those traits of the witness's 
character have not been questioned, may be sufficient to 
warrant an inference of good reputation as to those traits 
of character.) 
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( e)-4 IMPEACHMENT - SOME FALSE TESTIMONY 

If a witness is shown to have knowingly testified 
falsely concerning any material matter, you have a right 
to distrust such witness's testimony as to other matters; 
and you may reject all the testimony of that witness, or 
give it such credit as you think it deserves, 
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(f) MOTIVE 

If you find there is an absence of evidence suggesting 
a motive for the defendant to commit the crime charged, 
the absence of such motive is a circumstance whlch you 
should consider. However, proof of .motive is never 
necessary to a conviction. 

( 
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(g) DEFENDANT TESTIFYING 

A defendant may become a witness and testify in his 
own behalf and, in considering his testimony and the 
weight and credibility which should be given to it, you 
should consider it just as you would the testimony of any 
other witness. 
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(h) DEFENDANT NOT TESTIFYINGl 

In every criminal proceeding a defendant has the 
absolute right to remain silent. At no time is it the duty 
of a defendant to prove his innocence. From the exercise 
of a defendant's right to remain silent, a jury is not 
permitted to draw any inference of guilt, and a defend
ant's failure to take the witness stand must not be 
considered in any manner an admission of guilt, nor 
should his failure to take the witness stand influence your 
verdict in any manner whatsoever. 

1 This charge is to be given only when requested or 
approved by the defendant. 
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(i) CONFESSIONS 

A statement (admission) (confession) made out of 
court by a person charged with crime should be received 
and acted upon with great caution. It cannot be 
considered as evidence against him unless it was freely 
and voluntarily made. Any statement (admission) (con
fession) made because of or induced by any threat, 
promise or other inducement held out to the defendant 
by anyone was not freely and voluntarily made and 
should be wholly disregarded. 

A statement (admission) (confession) voluntarily 
made should be given fair and unprejudiced consideration 
with due regard to the time and circumstances under 
which it was made, its harmony or inconsistency with 
other evidence as well as the motives shown by the 
evidence to have influenced the making of the statement 
(admission) (confession): You may believe any part of 
such a statement (admission) (confession) which you find 
to be true and reject those parts which you find to be 
untrue. 

1 All "statements" which justify this charge are not 
"confessions." The word "confession" should be used 
with great care so as to avoid suggesting to the jury that a 
statement or admission is actually a confession of guilt. 
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2.13 CIRCUMSTANTIAL EVIDENCE 

Circumstantial evidence is legal evidence and a crime 
(any fact to be proved) may be proved by such evidence. 
A well-connected chain of circumstances is as conclusive, 
in proving a crime (fact), as is positive evidence. Its value 
is dependent upon its conclusive nature and tendency. 

Circumstantial evidence is governed by the following 
rules: 

I. 	The circumstances themselves must be 
proved beyond a reasonable doubt. 

2. 	 The circumstances must be consiste!)t with 
guilt and inconsistent with innocence. 

3. The 	 circumstances must be of such a 
conclusive nature and tendency that you 
are convinced beyond a reasonable doubt 
of defendant's guilt (the fact to be proved). 

If the circumstances are susceptible of two equally 
reasonable constructions, one indicating guilt and the 
other innocence, you must accept that construction 
indicating innocence. 

Circumstances which, standing alone, are insufficient 
to prove or disprove any fact may be considered by you 
in weighing direct and positive testimony. 
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2.14 MATTERS TO BE DISREGARDED 

(a) CONSEQUENCE OF VERDICT 

You are to disregard the consequences of your 
verdict. You are empaneled and sworn only to find a 
verdict based upon the law and the evidence. You are to 
lay aside any ideas that you may have about the wisdom, 
or lack of wisdom, of any particular law or procedure 
touching upon this case. You are to consider only the 
testimony which you have heard (along with the other 
evidence which has been received) and the law as given to 
you by the Court. 

You are to l.ay aside any personal feeling you may 
have in favor of, or against, the State, and in favor of, or 
against, the defendant. It is only human to have personal 
feeling or sympathy in matters of this kind, but any such 
personal feeling or sympathy has no place in the 
consideration of your verdict. 

You are not to be concerned with the imposition of 
any penalty in the event you reach a verdict of guilty 
(except as jt may be connected with a recommendation 
of mercy). Just as the determination of the guilt or 
innocence of the accused rests solely and absolutely with 
you, so also does the determination of the extent of 
punishment, within the limits prescribed by the law, rest 
solely with the Court. 

When you have determined the guilt, or innocence, of 
the accused you have completely fulfilled your solemn 
obligation under your oaths. 

1Necessary only in capital cases or when the penalty in 
other cases is included in the instruction. 
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(b) PROBATION AND PAROLE 

Provisions for probation, parole, pardon or reduction 
of sentence of convicted persons are a part of the laws of 
this State. These laws are administered by public officials 
as authorized by the law. The question (of whether 
mercy should be recommended is to be determined by 
you in a fair and impartial manner and the question) of 
whether the defendant would be subject to such pro
cedures after conviction is a matter which you should not 
consider or discuss (in connection with any recommenda
tion of mercy). I 

!To be used only in capital cases or when the court 
instructs on the penalty in other cases. 
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(c) WITNESS - DISCUSSION WITH ATTORNEY 

An attorney has a right and it is his duty to interview 
witnesses for the purpose of learning what testimony 
they will give. The fact that a witness has talked to an 
attorney and may have told the attorney what he would 
testify to on the trial does not discredit the testimony of 
the witness. 
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2.15 VERDICT 

Whatever verdict you render must be unanimous. The 
verdict must be the verdict of each juror as well as the 
jury as a whole. 

The defendants have been tried together; however, 
each defendant, and the evidence applicable to him, must 
be considered separately. You may find one (any) or 
both (all) guilty or not guilty. Whatever verdict you 
return as to one defendant must not affect your verdict 
as to the other. 

A separate crime is charged in each count of the 
information (indictment). Each crime, and the evidence 
applicable to it, must be considered separately. The fact 
that you may find the defendant guilty, or not guilty, of 
one (or more) of the crimes charged must not affect your 
verdict with respect to the (any) other crime charged. 

A separate crime is charged against each of the 
defendants in each count of the information (indict
ment). Each crime, and the evidence applicable to it, and 
as it applies to each defendant, must be considered 
separately. The fact that you may find both (all) or one 
(some) of the defendants guilty or not guilty of one of 
the crimes charged must not affect your verdict with 
respect to the (any) other defendant or crime charged. 

The information (indictment) charges the crime of_ 
-------which includes, as a matter of law, the 
lesser crimes of: 

). _______________ _ 
2. ---------------
3. ---------~-----

You may find the defendant guilty as charged in the 
information (indictment) or guilty of such lesser included 
crime as the evidence may justify. You may return one (or 
more, if multiple counts) of these verdicts: 
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1. Not guilty; 

2. Guilty of__________ as 
charged (in Count___); 

3. Guilty of: 
\. _____________or 

2. or3. _____________ 

Highest 
Offense 
Proved 

If you return a verdict of guilty it should be for the 
hlghest offense which has been proved beyond a 
reasonable doubt. If you find that no offense has been 
proved beyond a reasonable doubt then, of course, your 
verdict must be n6t guilty. 

(Explain the number and forms of verdicts to 
be delivered to the jury when it retires) 

46 




2.16 CAUTIONARY CONCLUSION 

Verdict You are here only to determine the guilt or innocence 
as to of the defendant. So, if the evidence convinces you 
Defendant beyond every reasonable doubt of the guilt of the 
Only defendant, you should find him guilty even though you 

may believe one or more persons are also guilty_. 

Verdict The defendant is not on trial for any act or conduct 
as to not charged in the information (indictment) (or included 
Offense within the lesser offenses) and you must consider the 
Charged evidence only as it relates to this charge. 

Verdict Nothing I have said in these instructions - or at any 
Jury's other time during the trial - is any intimation whatever. 
Rej?Ollsibility as to what verdict I think you should find. The verdict is 

( 
Sympathy, 
Prejudice 

the sole and exclusive duty and solemn responsibility of 
you, the jury, and neither the Court nor any one else can 
help you in performing that duty. 

It is your solemn obligation not to be swayed or 
influenced in any manner by any sympathy or prejudice 
you may have either for or against the defendant, or for 
or against the State. In arriving at your verdict you must 
be guided solely by the evidence and these instructions, 
and you cannot let any outside influence enter into your 
deliberations on your verdict. 
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2.17 DELIBERATIONS 

If, after having heard all the evidence and the law as 
given you by the Court, you have any reasonable doubt 
as to the defendant's guilt (of any crime within the 
charge) you must find him not guilty. However, if you 
are satisfied beyond every reasonable doubt of his guilt it 
is your duty to find him guilty (of such crime as to which 
you are satisfied of his guilt beyond every reasonable 
doubt). 

If, while you are deliberating, you wish to examine 
more closely the exhibits which have been admitted into 
evidence, you may call for them and they will be 
delivered to you. 

Your firsf" duty upon retiring will be the election of a 
foreman to preside over your deliberations and sign your 
verdict when you have arrived at one. 

If you wish to communicate with the Court during 
your deliberations, please notify your bailiff. 

(Excuse alternate jurors) 

You may· now retire to consider your verdict. 
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2.18 MULTIPLE CONVICTIONS 

In addition to the crime of , charged in 
the information (indictment), it is also charged that the 
defendant had previously been convicted of the crime of 
--------. You are not to be concerned with 

Explanation 	 this charge of prior conviction until you have agreed on a 
verdict as to the main charge. If you find the defendant 
not guilty on the main charge, then you will disregard the 
former conviction entirely. But should you find the · 
defendant guilty on the main charge, then you must 
consider the charge of prior conviction. 

" In order to prove a prior conviction, the State must" 
prove beyond a reasonable doubt: 

Elements I. The entry of a judgment of guilt by a court 
of Proof of competent jurisdiction. 

2. 	 That the defendant is the identical person 
adjudged guilty by that court. 

3. 	 That such conviction occurred before com
mission of the main crime charged in the 
information in this case. 
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2.19 JURY DEADLOCKED 

It is your duty to agree on a verdict if you can do so 
without violating conscientiously held convictions that 
are based on the evidence or lack of evidence. No juror, 
from mere pride of opinion hastily fonned or expressed, 
should refuse to agree. Yet, no juror, simply for the 
purpose of terminating the case, should acquiesce in a 
conclusion that is contrary to his own conscientiously 
held view of the evidence. You should listen to each 
other's views, talk over your differences of opinion in a 
spirit of fairness and candor and, if possible, resolve your 
differences and come to a common conclusion, so that a 
verdict may be reached and this case may be disposed oL 

You may retire to the jury room for further 
deliberations. 
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NARCOTICS 

FALSE STATEMENT IN RECORDS 

FORGED PRESCRIPTIONS 

ILLEGALLY OBTAINING 

IMPERSONATING LICENSEE 

NUISANCE 

PARAPHERNALIA 

POSSESSION - SALE 

PRODUCING - DISPENSING 
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NARCOTICS - POSSESSION - SALE 
F.S. 398.03 

2.05 It is a crime for any person not being authorized by 
Crime law to do so tol 

manufacture 
possess 
have under his control 
prescribe 
sell 
administer 
dispense
compound 

any narcotic drugs. 

1 When applicable one or more of the following para
graphs should be inserted in the instructions at an 
appropriate place: 

"A person duly registered as a physician, dentist, pharma
cist or veterinarian, or licensed as a manufacturer or 
wholesaler of narcotic drugs, is authorized by his license 
to deal with such drugs only in the good faith practice of 
his profession or trade and only for legitimate medical 
purposes. Any other (copy from charge) of a narcotic 
drug by a person so licensed is just as much a violation of 
law as if he had no license." 

"A duly licensed hospital may lawfully buy and possess 
narcotic drugs for the medical needs of its patients." 

"A nurse or intern of a doctor or dentist, or the assistant 
or orderly of a veterinarian may administer narcotic drugs 
under the supervision of the doctor, dentist or 
veterinarian.'' 

"A person may lawfully possess, administer or use a 
narcotic drug lawfully furnished to him by a physician or 
vet.eti,narian, or by .an. authorized . dealer upon a pres
cription by a physician or veterinarian." 
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2.06 The essential elements of this offense which must be 
Elements proved beyond a reasonable doubt before there can be a 

conviction in this case are that 

1. 	 the defendant did (copy from charge) the 
drug alleged in the information (indict
ment) 

2. 	 the drug so described was a narcotic 

Definitions A "narcotic drug" means coca leaves, opium, 
isonipecaine, cannabis2 and every substance neither 
chemically nor physically distinguishable from them, and 
any derivative of any of them (and (name any other drug. 
to which the federal narcotic laws apply that may be 
material to the case]). 

The word "possess" means to have personal charge of 
or exercise the right of ownership, management or 
control over the thing.possessed. 

The word "sell" includes barter, exchange, give or 
offer thereof, whether made by a person in his own right 
or as an agent, servant or employee of another. 

The word "prescribe" means to direct, designate or 
order the use of a drug by a particular person or a 
particular animal. 

The word "administer" means to cause to be taken 
into the system of a person or animal. 

The word "dispense" means to distribute, weigh out, 
deliver or turn over to another. 

21n some cases it may be necessary to read the statutory 
definitions of these technical terms (see F.S. 398.02) but 
usually the necessary expert can supply these definitions 
as needed. 
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Exceptions 

Defense 

Proof 

There are some exceptions to the law making it a 
crime to {copy from charge) a narcotic drug. 

(Here instruct on any exception applicable 

under the evidence. See footnote 1 on p. 52) 


It is a defense to the charge against the defendant if it 
is made to appear (that he was within one of these 
exceptions) that the narcotic drug was possessed 
(administered) in accordance with a prescription issued 
by a physician, dentist or veterinarian. 

You should consider all the evidence before you as it 
bears on this point and if this evidence raises in your 
mind a reasonable doubt as to the guilt of the defendant 
you should find him not guilty. 
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2.05 
Crime 

2.06 
Elements 

Definitions 

NARCOTICS - PRODUCING - DISPENSING 
F.S. 398.04 

It is a crime for any person not being authorized to 
do so tol 

manufacture 

compound 

mix 
cultivate 

grow 

produce or prepare by any process 

slip ply · 


any narcotic drug. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

!. 	the defendant did (copy from charge) the 
drug described in the information (indict
ment) 

2. 	 that such drug was a narcotic drug 

A narcotic drug is coca leaves, opium, isonipecaine, 
cannabis2 and every substance neither chemically or 

1 When applicable one or more of the paragraphs in the 
footnote on p. 52 in the instruction on F.S. 398.03 
should be inserted in the instructions at an appropriate 
place. 

2rn some cases it may be necessary to read the statutory 
definitions of these technical terms (see F.S. 398.02) but 
usually the necessary expert can supply these definitions 
as needed. 
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Exceptions 

Defense 

Proof 

( 

physically distinguishable from them, and any derivative 
of any of them (and [name any other drug to which the 
federal narcotic laws apply that may be material to the 
case]). 

To manufacture a narcotic drug is to produce such 
drug by growing plants containing the drug or by the 
mixing or compounding of the ingredients, chemicals or 
parts necessary to create the drug, or by extracting the 
drug from plants or chemical compounds. 

To compound is to put together the elements, 
ingredients or parts so as to form a whole, to combine, to 
unite. 

To cultivate. or grow a narcotic drug is to produce by 
farming or husbandry the .plant constituting the drug or 
from which the drug is extracted, with the intent that it 
shall be used as a drug. 

There are some exceptions to the law making it a 
crime to (copy from charge) a narcotic drug. 

(Here instruct on any exception applicable under 
the evidence. See footnote 1 on p. 52) 

It is a defense to the charge against the defendant if it 
is made to appear (that he was within one of these 
exceptions) that the narcotic drug was compounded 
(supplied) in accordance with a prescription issued by a 
physician, dentist or veterinarian. 

You should consider all the evidence before you as it 
bears on this point and if this evidence raises in your 
mind a reasonable doubt as to the guilt of the defendant 
you should find him not guilty. 
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2.05 
Crime 

2.06 
Elements 

NARCOTICS - NUISANCE 
F.S. 398.14 

It is a crime for any person to maintain a public 
nuisance by keeping a store (shop) (warehouse) (dwelling 
house) (building) (vehicle) (boat) (aircraft) or any place 
whatever which is resorted to by narcotic drug addicts for 
the purpose of using narcotic drugs or which is used for 
the illegal keeping or selling of narcotic drugs. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant as owner or as a tenant or 
lessee (, or as agent for an owner, tenant or 
lessee) did have the actual control of (place 
described in charge) - 

2. 	 the (place as alleged in charge) was resorted 
to by narcotic addicts for the purpose of 
using narcotic drugs (used for the purpose 
of the illegal keeping or selling of narcotic 
drugs) 

3. the 	defendant did keep and maintain the 
(place as alleged) with the knowledge that 
it was used for that purpose 

A single instance or rare and isolated instance of the 
premises being resorted to for the purpose of using 
narcotic drugs, or the keeping or selling of narcotic drugs 
would be insufficient to constitute the crime, but if the 
property was regularly or at frequent intervals used for 
any of such purposes with the knowledge of the owneror 
person in possession the crime has been committed. 

It is not necessary for the State to prove that the 
defendant participated in or profited from such· use, 
keeping or sale of narcotics. It is sufficient if he 
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knowingly kept and maintained the place in which these 
activities took place. 

Definitions "Narcotic drug" means coca leaves, opium, isonipe
caine, cannabis and every substance neither chemically 
nor physically distinguishable from them, and any deriva
tive of any of them (and [name any other drug to which 
the federal narcotic laws apply that may be material to 
the case]). 

Addict A narcotic drug addict is a person who has formed 
the persistent habit of using narcotic drugs . 

. The possession or sale of narcotic drugs except by a 
person holding a "license from tfe state which authorizes 
such possession or sale is illegal. 

1When applicable one or more of the paragraphs in the 
footnote on p. 52 in the instruction on F.S. 398.03 
should be inserted in the instructions at an appropriate 
place. 
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2.05 
Crime 

( 	 2.06 
Elements 

NARCOTICS - ILLEGALLY OBTAINING 
F.S. 398.19(1) 

It is a crime for any person to obtain or attempt to 
obtain a narcotic drug (obtain or attempt to obtain a 
prescription for a narcotic drug) (procure or attempt to 
procure the administration of a narcotic drug) by 

a. 	 fraud, deceit, misrepresentation or subter
fuge 

b. 	 the forgery or alternation of a prescription 
or of any written order1 

c. 	 the concealment of a material fact 

d. 	 the use of a false name or the giving of a 
false address. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can b.e a 
conviction in this case are 

I. 	the defendant did obtain or attempt to 
obtain (a prescription for) the drug 

1A prescription is false or forged if 

an unauthorized person has signed to it the name of a 
person licensed to issue such a prescription 

it has words or letters falsely indicating that a name 
signed to it is that of a person licensed to issue such a 
prescription 

it is a prescription signed by a person licensed to issue 
such a prescription but which has been changed or altered 
as to the name or quantity of the drug ordered, or the 
person to whom it is ordered to be delivered, or as to the 
number of times it may be filled. 
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described in the information (indictment) 
from (person alleged) (did procure or 
attempt to procure the administration of 
the drug described in the information 
[indictment] by [person alleged]) 

2. that such drug was a narcotic drug 

3. he did so (here repeat subparagraphs a, b, c 
or d above which is applicable) 

Definitions A narcotic drug is coca leaves, opium, isonipecaine, 
cannabis and every substance neither chemically nor 
physically distinguishable from them, and any derivative 
of any of them (and [name any other drug to which the 
federal narcotic laws apply that may be material to the 
case]). 

A prescription is a written or oral order for a narcotic 
drug for the use of a particular person or of a particular 
animal given by a doctor or other practitioner authorized 
by law to issue such orders. 

(Define "forgery" and "uttering." See F.S. 398.19( 4)) 
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2.05 
Crime 

2.06 
Elements 

NARCOTICS - FALSE STATEMENT IN RECORDS 
F.S. 398.19(2) 

It is a crime for any person to wilfully make a false 
statement in any 

prescription 

order 

report 

record 


required by the laws relating to the production, handling 
and use of narcotic drugs. 

The information (indictment) in this case charged the 
defendant with wilfully making a false statement in 
(describe as in information [indictment] ) 1. The appli
cable statute requires (read material portion of applicable 
statute). 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

!. 	the defendant made a false statement in the 
prescription (order) (report) (record) made 
by him or under his direct instructions, 
described in the information (indictment) 

2. 	 the prescription (order) (report) (record) 
was one which the defendant was auth
orized or required by law to make (issue) 
(keep) in relation to the production, 
handling or use of narcotic drugs 

1 The great variety of documents which could be the 
subject of a false statement makes it more confusing than 
helpful to attempt to enumerate them here. The prose
cutor must allege the specific false statement and, from 
that, reference to the statute is simple. 
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3. 	 the defendant knew at the time and was 
fully conscious of the fact that the state
ment was false 

4. the defendant made 	the statement for the 
purpose and with the intent that the 
prescription (order) (report)(record) would 
not reflect the true facts 

Definition A prescription is a written or oral order for a narcotic 
drug for use of a particular person or of a particular 
animal given by a doctor or other practitioner authorized 

· by law to issue such orders. 
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2.05 
Crime 

2.06 
Elements 

NARCOTICS - IMPERSONATING LICENSEE 
F.S. 398.19(3) 

It is a crime for any person for the purpose of 
obtaining a narcotic drug to falsely assume the title of or 
represent himself to be a manufacturer, wholesaler, 
pharmacist, physician, dentist, veterinarian or other 
person authorized to obtain such narcotic drugs. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be 
conviction in this case are 

I. 	the defendant represented himself to 
another person to be a (copy from charge) 

2. 	 the defendant made such representation for 
the purpose of obtaining from another 
person a narcotic drug 

3. the representation was false 

The defendant would be guilty of this offense if the 
false representation consisted of 

1. 	 representing himself to be a person so 
licensed as to be authorized to procure the 
drug, or 

2. representing himself to be a person licensed 
to issue a prescription for narcotic drugs so 
as to induce an authorized dealer to deliver 
a narcotic drug to him or to another person 
relying on a prescription issued by him 

(Define "narcotic drug") 
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2.05 
Crime 

2.06 
Elements 

Definition 

Forgery 

( 

NARCOTICS - FORGED PRESCRIPTIONS 
F .S. 398.19( 4) 

It is a crime for any person to make (utter) a false or 
forged prescription or written order for any narcotic 
drug. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. the 	defendant did make a false or forged 
prescription for a narcotic drug as alleged 
in the information (indictment) 

or 
2. 	 the defendant did utter as true the false or 

forged prescription for a narcotic drug 
described in the information (indictment), 
knowing the prescription to be false or 
forged 

A prescription is a written or oral order for a narcotic 
drug for use of a particular person or of a particular 
animal given by a doctor or other practitioner authorized 
by law to issue such orders. · 

A prescription is false or forged if 

an unauthorized person has signed to it the name of a 
person licensed to issue such a prescription 

it has words or letters falsely indicating that a name 
signed to it is that of a person licensed to issue such a 
prescription 

it is a prescription signed by a person licensed to issue 
such a prescription but which has been changed or altered 
as to the name or quantity of the drug ordered, or the 
person to whom it is ordered to be delivered or as to the 
number of times it may be filled. 
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Uttering To utter a prescription is to pass or attempt to pass it 
to another as a true and valid prescription, for the 
purpose of procuring the drug, the purchase of which the 
prescription, if valid, would authorize. It is not necessary 
that the prescription be fi!led or the drug delivered. The 
prescription is uttered when it is shown to a person 
authorized to fill it for the purpose of getting it filled. 
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2.05 
Crime 

2.06 
Elements 

Proof 

NARCOTICS - PARAPHERNALIA 
F .S. 398.131 

It is a crime for any person to 

possess 

have under his control 

sell 

deliver to another 


any 

device 

contrivance 

instrument 

paraphernalia 


with the intent that it shall be used for unlawfully 
injecting (smoking) (using) any narcotic drug. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant did (copy from charge) a 
(copy from charge) 

2. 	 at the time of so doing it was the conscious 
intent of the defendant that the (copy 
from charge) would be used by some 
person for the unlawful injecting (smoking) 
(using) of a narcotic drug 

It is not necessary that it be proved that the 
defendant intended that the narcotic drug would be used 
by or administered to any particular person but it must 
be proved that he intended that it woyld be unlawfully 
used by or administered to some person or animal. 

1Not applicable if the charge or a bill of particulars 
specifies a particular person. 
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Definitions Any taking by mouth or by injection or smoking of a 
narcotic drug other than upon the instruction of or a 
prescription by an authorized physician or veterinarian is 
unlawful. 

A "narcotic drug" means coca leaves, opium, 
isonipecaine, cannabis and every substance neither chemi
cally nor physically distinguishable from them, and any 
derivative of any of them (and [name any other drug to 
which the federal narcotic laws apply that may be 
material to the case]). 

67 




68 




SEX OFFENSES 

COMMITTING UNNATURAL AND 
LASCIVIOUS ACT 

CRIME AGAINST NATURE 

FONDLING - INDECENT ASSAULT 
LEWD ACT 

INCEST 

INDECENT EXPOSURE 

\ RAPE 
Female Over Ten Years of Age 

RAPE 
Female Under Ten Years of Age 

STATUTORY RAPE 
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INCEST 
F.S. 741.22 

2.05 
Crime 

It is a crime for any person to (marry or) have sexual 
intercourse with another who is his mother (grand
mother) (daughter) (granddaughter) (sister) (aunt) or 
(niece). 1 

2.06 
Elements 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. (person named) 
the defendant 

was the (relationship) of 

2. the defendant did marry (did have sexual 
intercourse with) the said (person named) 

Definition Sexual intercourse is the penetration of the female 
sex organ by the male sex organ. Proof of penetration to 
some degree is essential but the slightest penetration is 
sufficient. The emission of seed is not essential to the 
commission of this crime. 2 

Consent Consent of the other party to the sexual intercourse 
is not a defense to this charge. Each party who is capable 
of understanding the nature of the act and who volun
tarily consents to or participates in it is equally guilty. 

1If the defendant is a female, the instruction should read 
"her father (grandfather) (son) (grandson) (brother) 
(uncle) or(nephew)." 

2This instruction is not to be given if the charge is 
marrying a person too closely related. Going through the 
marriage ·ceremony is sufficient. No consummation is 
required. 
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RAPE  Female Over Ten Ye.ars of Age 
F.S. 794.01 -A 

2.05 
Crime 

It is the crime of rape to ravish or carnally know a 
female person of the age of ten years or more by force 
and against her will. 

2.06 
Elements 

The.,essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. that (prosecutrix) was a female person of 
the age of ten years or more 

2. that there was an actual penetration of the 
female organ of (prosecutrix) by the male 
organ of (defendant) 

3. such 
force 

penetration was accomplished by 

4. the act was 
(prosecutrix) 

done against the will of 

Penetration To meet the requirement of penetration of the female 
organ by the male organ ther~ must be an actual entry to 
some degree of the male organ into the female organ, but 
the slightest penetration is sufficient. It is not necessary 
that there be a completion of the sex act or the emission 
of seed. 

Force The act must be accomplished by force. Sexual 
penetration is not rape unless the female has resisted to 
the extent of her ability under the circumstances and has 
used all reasonable effort on her part to prevent the 
accomplishment of the act. However, if by words, acts or 
both the female is placed in fear of death or great bodily 
harm if she resists and she fails to resist solely by reason 
of such fear, the force necessary to accomplish the 
penetration is sufficient. Unless overcome by fear the' 
resistance must continue until the actual penetration is 
accomplished. 
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Want of 
Consent 

Female Un
conscious 

Proof 

Outcry, 
Report 

The act must be done against the will and without the 
consent of the female. If consent be voluntarily given at 
any time before the penetration, the crime of rape has 
not beeh committed. But consent produced by fear of 
death or great bodily harm is not a voluntary consent and 
if the female yields to the doing of the act only by reason 
of such fear the act is done against her will and without 
her consent. 

Sexual penetration of a female who is unconscious, or 
is under the influence of alcohol or drugs to such an 
extent that she does not have the ability to resist or to 
consent, is by force and against the will of the female and 
is rape. However, intoxication or the influence of drugs 
which merely tend,s to arouse the passions or reduce the 
moral restraints of the female does not make sexual 
penetration rape. Consent to the act or failure to resist 
under such conditions prevents the act being rape.) 

If the testimony of the female is not supported by 
other evidence her testimony should be rigidly examined, 
especially as it related to the nature and extent of the 
force used and as it related to the question of whether or 
not consent was ever finally given. However, the 
testimony of the female, even though uncorroborated, is 
sufficient upon which to base a conviction if you are 
convinced by it of the defendant's guilt beyond a 
reasonable doubt. Before you can convict the accused, 
you must be satisfied beyond a reasonable doubt that the 
alleged rape was forcible and against the will of the 
female since these are essential elements of the crime. 

In weighing the evidence, and particularly the testi
mony of the female alleged to have been raped, you may 
take into consideration the evidence as to whether or not 
the female made any outcry or call for help at the time of 
the alleged rape or was prevented by fear from doing so 
(made a prompt report of the alleged rape to the person 
or persons to whom a female situated as she was would 
naturally make such a report). 
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Lesser 
filCii:!ded 
Offenses 

Assault 
with 
Intent 

Voluntarily 
Desisting 

Assault and 
Battery 

Bare 
ABsault 

The charge of rape includes a charge of the lesser 
offenses of assault with the intent to commit rape, assault 
and battery and bare assault. 

An assault with the intent to commit rape is an 
assault upon a female person made with a fully-formed 
conscious intent to commit the crime of rape by having 
sexual relations with her by force and against her will 
notwithstanding her resistance and lack of consent. 

There can be no conviction of an assault with intent 
to commit rape if it is made to appear that the defendant 
without any outside interference and with no unusual 
resistance upon the part of the female did voluntarily 
abandon the attempt to have sexual relations with the 
female before actually completing the crime of rape by 
penetration; except, if a man assaults a woman with the 
fully-formed, conscious intent to commit rape upon her 
and desists because of an emission of seed before a 
penetration, he is guilty of an assault with intent to 
commit rape. 

An assault and battery is an intentional and unlawful 
doing of violence to the person of another. It is not 
necessary that there be any serious or permanent injury, 
but there must be an actual, intentional, unlawful 
touching or striking of the person assaulted and the act 
must be done against the will of the person assaulted. 

A bare assault is an intentional, unlawful threat by 
word or act to do violence to the person of another 
couple with an apparent ability to do so, and doing some 
act which creates a well-founded fear of such violence 
being done. 
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RAPE - Female Under Ten Years of Age 
F.S. 794.01 - B 

2.05 It is the crime of rape for any male person to carnally 
Crime know or abuse a female child. under the age of ten years. 

2.06 The essential elements of this offense which must.be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

l. 	that (prosecutrix) was a female child under 
, the age of ten years 

2. 	that there was an actual penetration of the 
female organ of the said (prose cu trix) by 
the male organ of (defendant) 

Penetration To meet the requirement of penetration of the female 
organ by the male organ there must be an actual entry to 
some degree of the male organ into the female organ, but 
the slightest penetration is sufficient to make the crime 
of rape complete. It is not necessary that there be a 
completion of the sex act or the emission of seed. 

Consent Consent of the child is no defense to this crime 
because under the law such child is incapable of 

. consenting to such an act. 

Ignorance Ignorance of the age of the child is no defense to this 
charge. 

Child's If the testimony of the child is not supported by 
Testimony 	 other evidence her testimony should be rigidly scruti

nized in the light of all the circumstances before a · 
conviction is based upon it. 

Complaint In weighing the evidence and particularly the testi
mony of the child alleged to have been raped, you may 
take into consideration the evidence as to whether or not 
the child made a prompt report of the alleged rape to the 
person or persons to whom a child situated as she was 
would naturally make such a report. 
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Lesser 
frlciUded 
Offenses 

Assault 
with 
Intent 

Voluntarily 
Desisting 

Assault 
and 
Battery 

Bare 
AsSault 

The charge of rape includes a charge of the lesser 
offenses of assault with the intent to commit rape, assault 
and battery and bare assault. 

An assault with the intent to commit rape upon a 
child under the age of ten years is an assault upon ·such 
child made with a fully-formed conscious intent to 
commit the crime of rape by having sexual relations with 
her. 

There can be no conviction of an assault with the 
intent to commit rape if it is made to appear that the 
defendant without any outside interfence and with no 
unusual resistance upon the part of the female did 
voluntarily abandon the attempt to have sexual relations 
with the female before actually completing the crime of 
rape by penetration; except, if a man assaults a female 
child with the fully-formed, conscious intent to commit 
rape upon her and desists because of an emission of seed 
before a penetration, he is guilty of an assault with intent 
to commit rape. 

An assault and battery is an intention and unlawful 
doing of violence to the person of another. It is not I 

necessary that there be any serious or permanent injury, 1 
but there must be an actual, intentional, unlawful I 

touching or striking of the person assaulted. I 
. I 

A bare assault is an intentional, unlawful threat by i 

word or act to · do violence to the person of another I 

coupled with an apparent ability to do so, and doing I 

some act which creates a well-founded fear of such 
vi.olence being done. 
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2.05 
Crime 

2.06 
Elements 

Definitions 

\Consent 

STATUTORY RAPE 
F.S. 794.05 

It is a crime commonly called statutory rape for any 
person to have carnal intercourse with an unmarried 
person of previous· chaste character (whether male or 
female) who, at the time of such intercourse, is under the 
age of eighteen years. 

This crime may be committed by a female person 
having carnal intercourse with an unmarried male person 
of previous chaste character who . is under the age of 
eighteen years. 

The essential elements of this offense which must be 
proved beyond a reasonable· doubt before there can be a 
conviction in this ca~e are 

1. 	 the defendant did have carnal intercourse 
with (person alleged) 

2. 	 at the time of such intercourse the said 
(person alleged) had never been married, 
was under the age of eighteen years and 
was of previous chaste character 

Sexual intercourse is the penetration of the female 
sex organ by the male sex organ. Proof of penetration to 
some degree is essential but the slightest penetration is 
sufficient. The emission of seed is not essential to the 
commission of this crime. 

A person is of previous chaste character if that person 
has never voluntarily engaged in sexual intercourse (with 
any person other than the defendant). 

Consent is not a defense to this charge. This offense 
may be committed even though the unmarried person of 
previous chaste character under the age ofeighteen years 
consents to or even solicits or encourages the commission 
of the crime. 
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( 

Ignorance Neither ignorance of the age of the unmarried person 
of previous chaste character, misrepresentation of (his or) 
her age by such person, nor an honest belief that such 
person is over the age of eighteen years or that such 
person is not of previous chaste character is a defense to 
this charge. 

I 

I 
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2.05 
Crime 

2.06 
Elements 

Penetration 

Consent 

CRIME AGAINST NATURE 
F.S. 800.01 

It is a crime known as the abominable and detestable 
crime against· nature for any person to engage in an 
unnatural sex act with another human being (with a 
beast). In the case on trial it is charged that the offense 
was committed (as charged). 

The essential elements of this offense which. must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant did 

1. 	 take or receive into his (her) mouth (anus) 
the sex organ of (person named or beast 
described in charge 

2. 	 place or permit another to place his (her) 
sexual organ in the mouth (anus) of (per
son named or beast described in chargey-

3. place his (her) tongue into or on the sexual 
organ of (person named or beast described 
in charge) 

4. 	engage in the sex act with the beast 
described in the information (indictment) 

Any penetration, however slight, is sufficient, and 
evidence of emission of seed is unnecessary. 

It is no defense to this charge that the act was 
committed with the consent of both parties involved. In 
such case each party may be charged and tried separately. 

Any person who, with full understanding of the 
nature of the act, voluntarily, willingly and knowingly 
consents to the commission of the abominable and 
detestable crime against nature upon his (her) body and 
thus intentionally takes part in the act is equally guilty 
with the person who performs the act. 

The age and mentality of a person who is the subject 
of the offense and the age, mentality, physical type and 
general character of the person doing the act and the 
methods of persuasion or inducement, if any, should be 
considered in determining the presence or absence of 
consent. 
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2.05 
Crime 

2.06 
Elements 

Definitions 

( 

COMMITTING UNNATURAL AND LASCIVIOUS ACT 
F.S. 800.02 

It is a crime for any person to commit any unnatural 
and lascivious act with another person. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant did commit an act with 
(person named in charge) (in the manner 
described in the information [indictment]) 

2. 	 that the act was one which was both 
unnatural and lascivious 

Unnatural means not in accordance with nature or 
with normal feelings or behavior. 

Lascivious means lustful, tending to excite a desire 
for sexual satisfaction. 
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2.05 
Crime 

2.06 
Elements 

Definitions 

INDECENT EXPOSURE 
F.S. 800.03 

It is a crime commonly called indecent exposure for 
any person to expose his or her sexual organs in a vulgar 
and indecent manner 

in any public place 

on the private premises of another or so near thereto 
as to be seen from such private premises 

(or to go naked in such place). 

The essential elements of this offense which must be 
proved beyond. a reasonable doubt before there can be a 
conviction in this case are 

l. 	the defendant did expose or exhibit his 
(her) sexual organs (did go naked) at the 
place described in the information (indict
ment) 

2. 	 the plaqe was a public place (the private 
premises of another) (so close to the 
private premises of another as to be seen 
from such private premises) 

3. the exposure 	or exhibition of the sexual 
organs was intentional and in a vulgar and 
indecent manner 

A public place is any place intended or designed to be 
frequented or resorted to by the public. 

A vulgar and indecent manner is in such manner as to 
be offensive to common decency, lewd or obscene. 
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2.05 
Crime 

2.06 
Elements 

Definitions 

FONDLING - INDECENT ASSAULT - LEWD ACT 
F.S. 800.04 

It is a crime for any person to handle, fondle or make 
an assault upon any male or female child under the age of 
fourteen years in a lewd, lascivious or indecent manner 
(to knowingly commit any lewd or lascivious act in the 
presence of a male or female child under the age of 
fourteen years without intent to commit rape where such 
child is a female). 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that (the person described in 
the information) was a child under the age of fourteen 
years and that the defendant did 

1. handle 	 or fondle such child in a lewd, 
lascivious or indecent manner, or 

2. make an assault upon such child in a lewd, 
lascivious or indecent manner, or 

3. knowingly commit a lewd or lascivious act 
in the presence of such child (but without 
intent to commit rape) 1 

As used in regard to this offense the words "lewd,''. 
"lascivious" and "indecent" mean the same thing and 
mean a wicked, lustful, unchaste, licentious or sensual 
intention on the part of the person doing an act. 

1 Necessary only when child is female. 
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2.05 
Crime 

2.06 
Elements 

MURDER - FIRST DEGREE (Included Offenses) 
F.S. 782.04 

(782.07) 

The killing of one human being by another is called 
homicide. Every homicide falls within one of these four 
classes: (I) justifiable homicide, (2) excusable homicide, 
(3) murder in the first, second or third degree, and ( 4) 
manslaughter. 

The circumstances of each case determine whether a 
homicide is justifiable, excusable, murder, or man
slaughter. 

Justifiable homicide and excusable homicide are 
lawful; murder and manslaughter are unlawful and 
constitute violations of the criminal laws. 

The essential elements of unlawful homicide, together 
with other matters that must be proved beyond and to 
the exclusion of every reasonable doubt in this case 
before there can be a conviction are 

l. 	the death of the person alleged to have 
been killed 

2. 	 that such death was caused by the criminal 
act or agency of another 

3. 	that the deceased was killed by the accused 
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JUSTIFIABLE HOMICIDE 

Under 
What 
Facts 

The killing of a human 
justifiable homicide and lawful 

being by any person is 

!. when committed in resisting an attempt to 
murder such person or to commit any 
felony upon him (or upon or in any 
dwelling house in which such person shall 
be) 

( 

2. when committed in the lawful defense of 
such person (or his or her husband, wife, 
parent, grandparent, mother-in-law, son-in
law, daughter-in-law, father-in-law, child, 
grandchild, sister, brother, uncle, aunt, 
niece, nephew, guardian, ward, master, 
mistress or servant) when there shall be 
reasonable ground to apprehend a design to 
commit a felony or do some great personal 
injury, and there shall be imminent danger 
of such design being accomplished 

3. when necessarily committed in attempting 
by lawful ways and means to apprehend 
any person for any felony committed, or in 
lawfully suppressing a riot, or in lawfully 
keeping and preserving peace. 

Self 
Defense 

A homicide committed in self defense, that is, in the 
defense of the life of the accused or to protect his person 
from imminent danger of death or great bodily harm is a 
justifiable homicide and lawful. 

(See General Instruction 2.10 for 
complete instruction on self defense) 
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Accident 

Sudden 
Combat 

Definitions 

EXCUSABLE HOMICIDE 

Excusable homicide is homicide which is committed 
by accident and misfortune in doing any lawful act by 
lawful means with usual ordinary caution and without 
any unlawful intent, or by accident and misfortune in the 
heat of passion, upon any sudden and sufficient provoca
tion, or upon a sudden combat, without any dangerous 
weapon being used and not done in a cruel or unusual 
manner. 

Homicide is excusable, and lawful, if committed by 
accident and misfortune in the heat of passion, upon any 
sudden and sufficient provcation, or upon a sudden 
combat, without any dangerous weapon being used and 
not done in a cruel or unusual manner. But if such killing 
is done by the use of a dangerous weapon or in a cruel or 
unusual manner it is manslaughter. 

A sudden and sufficient provocation is something 
which would naturally and instantly produce in the mind 
of an ordinary person the highest degree of anger, rage, 
resentment or exasperation. 

The heat of passion is anger, rage, resentment or 
exasperation so intense as to overcome or suspend the use 
of ordinary judgment and to render the mind of an 
ordinary person incapable of calm reflection. 

A dangerous weapon is any weapon which, taking 
into account the manner in which it is used, is likely to 
produce death or great bodily harm. 
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First 
Degree 

Premeditated 
Design 

( 

Proof 

MURDER - FIRST DEGREE l 

Murder in the first degree is the unlawful killing of a 
human being when perpetrated from a premeditated. 
design to effect the death of the person killed or any 
human being, or when committed in the perpetration of 
or in the attempt to perpetrate any arson, rape, robbery, 
burglary, abominable and detestable crime against nature 
or kidnapping. 

A "premeditated design" to kill is a fully-formed 
conscious purpose to take human life, formed upon 
reflection and present in the mind at the time of the 
killing. The law does not fix the exact period of time 
which must pass between the formation of the intent to 
kill and the carrying out of the intent. It may be only a 
short time and yet make the killing premeditated, if the 
fixed intent to kill was formed long enough before the 
actual killing to permit of some"reflection on the part of 
the person forming it, and that person was at the time of 
carrying out that intent fully conscious of a settled and 
fixed purpose to kill and of the results which would 
follow such killing. When such state of mind exists there 
is a premeditated design to kill, although the killing 
follows closely upon the formation of the intent. 

The question of premeditated design is a question of 
fact to be determined by the jury from the evidence like 
every other material fact in the case. The law does not 
require that a premeditated design be proved only by 
direct and positive testimony. The existence of a pre
meditated design as well as its formation are operations 
of the mind, as to which direct and positive testimony 
cannot always be obtained, therefore, the law recognizes 
that it may be proved by circumstantial evidence. It will 

1 In appropriate cases the definitions of first degree 
murder in F.S. 782.05 or 782.06 should be included. 
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In 
Committing 
Other 
Crime 

( 


be sufficient proof of such premeditated design if the 
circumstances attending the homicide and the conduct of 
the accused convince you beyond a reasonable doubt of 
the existence of such premeditated design at the time of 
the honlicide. 

If a person has a premeditated design to kill one 
person and in attempting to kill that person actually kills 
another whom he did not intend to kill, he is nonetheless 
guilty of mur.der in the first degree. 

The killing of a human being in committing, or in 
attempting to commit any arson, rape, robbery, burglary, 
abominable and detestable crime against nature or 
kidnapping is murder in the first degree even though . 
there is no premeditated design or intent to ldll. 

The crime of (name crime applicable to evidence) is 
defined as follows: (define other felony). 

If a person kills another w!lile he is trying to do or 
commit any arson, rape, robbery, burglary, abominable 
and detestable crime against nature or kidnapping, or 
while escaping from the immediate scene of such crime 
the killing is in the perpetration of or in the attempt to 
perpetrate such arson, rape, robbery, burglary, abomi
nable and detestable crime against nature or kidnapping 
and is murder in the first degree. 

88 




MURDER - SECOND DEGREE 

Murder in the second degree is the killing of a human 
being by the perpetration of an act imminently dangerous 
to another and evincing a depraved mind regardless of 
human life although without a premeditated design to 
effect the death of any particular individual. 

An act is one imminently dangerous to another and 
evincing a depraved mind regardless of human life if it is 
an act (or a series of acts) which 

I. 	a person of ordinary judgment would know 
is reasonably certain to kill or do serious 
bodily injury to another · 

2. 	is done from ill will, hatred, spite or an evil 
intent, and 

3. 	is of such a nature that the act itself 
indicates an indifference to human life. 
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MURDER - THIRD DEGREE 

Murder in the third degree is the unlawful killing of a 
human being when perpetrated without any design to 
effect death by a person engaged in the commission of 
any felony other than arson, rape, robbery, burglar!y, the 
abominable and detestable crime against nature or 
kidnapping. 

A felony is a crime punishable by death or imprison
ment in the state penitentiary. The crime of (name crime 
applicable to evidence) is a felony 1 and is defined as 
(define felony). 

A person is engaged in the commission of a felony 
when doing an act which is a part of the felony, or 
necessary to the completion of the course of action 
constituting the felony or while escaping from the 
immediate scene of the felony. 

1In each case in which there is evidence tending to show 
that a felony was being committed, that felony should be 
defined. But the court should state as a matter of law 
that the offense, if proven, is a felony. 
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Definition 

Culpable 
Negligence 

( 

MANSLAUGHTER I 

Manslaughter is the killing of a human being by the 
act, procurement or culpable negligence of another in 
cases where such killing shall not be justifiable or 
excusable homicide or murder. 

Negligence is the failure to use reasonable care. 
Reasonable care is that degree of care which a reasonably 
careful person would use under like circumstances. 
Negligence may consist either in doing something that a 
reasonably careful person would not do under like 
circumstances or in failing to do something that a 
reasonably careful person would do under like circum
stances. Culpable negligence is the conscious doing of an 
act or following a course of conduct which any reason
able person would know would likely result in death or 
great bodily injury to some other person when this is 
done without the intent to injure any person but with 
utter disregard for the safety of others. 

l Specific definitions of manslaughter in F .S. 782.08, 
782.09, 782.10, 782.11, 782.13, 782.14, 782.15 and 
860.01 are not included. They should be given when 
applicable. 
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Unlawful 
Homicide 

First 
Degree 

Second 
Degree 

Third 
Degree 

SUMMARY 

To summarize: The essential elements of an unlawful 
homicide which must be proved beyond a reasonable 
doubt in this case before there can be a conviction of any 
offense are as follows: 

I. 	that (deceased) is, in fact dead 

2. 	 that he was killed by the defendant 

3. 	that the killing was wrongful and by the 
means stated in the indictment 

4. 	 that the killing was neither justifiable or 
excusable homicide. 

If these elements are established, then it will be 
necessary for you to determine the degree of the 
unlawful homicide. 

If the defendant, in killing th~, deceased, acted from a 
premeditated design to effect the death of the deceased 
(some other human being) (or in the perpetration of or in 
an attempt to perpetrate an arson, rape, robbery, 
burglary, abominable and detestable crime against nature 
or kidnapping) he should be found guilty of murder in 
the first degree. 

If the killing was not from a premeditated design to 
effe.ct the death of any human being but was in the 
perpetration of an act imminently dangerous to another 
evincing a depraved mind regardless of human life the 
defendant should be found guilty of murder in the 
second degree. 

If the killling took place while the defendant was 
engaged in the commission of a felony other than arson, 
rape, robbery, burglary, the abominable and detestable 
crime against nature or kidnapping the defendant should 
be found guilty of murder in the third degree. 
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Manslaughter 

Not 
Guilty 

( 

If the killing was by the act, procurement or culpable 
negligence of the defendant and was not murder in any 
degree or justifiable or excusable homicide the defendant 
should be found guilty of manslaughter. 

Of course, if any one of the essential elements of an · 
unlawful homicide has not been proved beyond a 
reasonable doubt the defendant should be found not 
guilty. 

(Here revert to general charge with all 

standard provisions such as burden of proof 


and reasonable doubt and the applicable 

alternatives such as alibi, intoxication etc.) 
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PENALTIES 

The punishment provided by law for murder in the 
first degree is death, unless seven or more of the jurors 
recommend the defendant to the mercy of the Court. 
Such recommendation has the effect of reducing the 
punishment to imprisonment for life in the state prison. 
Without such recommendation the Court must impose the 
death penalty. 

The punishment provided by law for murder in the 
second degree is imprisonment in the state prison for life 
or for any number of years not less than twenty to be 
fixed by the Court. 

The punishment provided by law for murder in the 
third degree is imprisonment in the state prison for a 
term of years to be fixed by the Court but not exceeding 
twenty years. ( 

The punishment provided by law for manslaughter is 
imprisonment in the state prison for not more than 
twenty years or imprisonment in the county jail for not 
more than one year, or by fine not exceeding five 
thousand dollars. 
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SUPPLEMENT TO HOMICIDE 
F.S. 782.04 

The statutory definitions of murder in the first and 
third degrees use the words "arson" and burglary" with 
their common-law meaning and this must be followed in 
charging the jury when the differences between the 
common law and the Florida Statutes are material. The 
following common-law definitions can be used: 

Definitions As used in the law relating to murder "arson" is the 
malicious burning of the dwelling house (a building 
within the curtilage of the dwelling house) of another. 

Malicious means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another person 
or the property of another person. 

( 
Burglary 

Definitions As used in the law relating to murder "burglary" is 
1 the breaking and entering of the dwelling house (a 

building within the curtilage of the dwelling house) of 
another in the nighttime with the intent to commit 
therein a felony or any larceny. 

(For use in explaining both arson and burglary) 

A dwelling house is a house of any kind, a house 
trailer set on a foundation or an apartment, actually used 
as a dwelling, home or place of abode by one or more 
persons. 

1When needed the definitions of "breaking" a~d "enter
ing" can be taken from the instructions under F.S. 
Chapter 810. 
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In order for a dwelling to be the subject or arson 
(burglary) it is not necessary that there be anyone in the 
house at the time of the burning (breaking and entering). 
Temporary absence of all occupants from a dwelling, 
even though it may be for an extended period of time, 
does not cause the building to cease to be a dwelling if 
substantial personal possessions remain in the building 
and there was a fixed intention to return to and resume 
actual living in the building. On the other hand, if all 
occupants of a dwelling move out, taking their personal 
possessions and without any fixed intention to return, 
the building immediately ceases to be a dwelling house. 

A building is within the curtilage of a dwelling so as 
to make it a subject of arson (burglary) if it is located 
very close to and used in connection with the mainte
nance of the dwelling and supplying the family needs of 
the occupants of the dwelling, such as a smokehouse, 
outhouse or barn for keeping domestic animals, used to 
supply needs of the family. A place of business not 
constituting a part of the building occupied as a dwelling 
and which is maintained as a place''for making money as 
distinguished from a home is not within the =tilage of a 
dwelling even though actually located close to it. 
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2.05 
Crime 

2.06 
Elements 

( Proof 

Definition 

Intent 

MANSLAUGHTER - DWI 
F.S. 860.01(2) 

It is a form of the crime of manslaughter to cause the 
death of any human being by the operation of a motor 
vehicle while the operator or driver is intoxicated. 

The essential elements of the crime which must be 
proved beyond a reasonable doubt before there can be a 
conviction irt this case are 

1. 	 that (deceased) is in fact dead 

2. 	 that his death resulted from the operation 
of a (vehicle) by (defendant) 

3. 	that (defendant) was intoxicated at the 
time he so operated the (vehicle) 

If all of the elements of the crime as given you have 
been proven, then your verdict sho'uld be guilty. On the 
other hand, if any one or more of them have not been 
proven, then your verdict should be not guilty. 

Intoxication means more than merely being under the 
influence of intoxicating liquor. As used in these charges 
intoxication means that the defendant must have been so 
affected from the drinking of intoxicating liquor as to 
have lost or have been deprived of the normal control of 
either his body or his mental faculties, or both. Intoxica
tion is synonymous with drunk. 

An intent by the defendant to harm or injure the 
deceased or any other person is not an element of the 
crime; consequently proof of intent is not I)ecessary to 
conviction. 
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ADDENDUM TO HOMICIDE 
(Definitions of various forms of manslaughter) 

The crime of manslaughter may be commited in several ways. For 
the purpose of this case now on trial before you 

l. 	 The killing of a human being by the act, procurement or 
culpable negligence of another in cases where such killing shall 
not be justifiable or excusable homicide nor murder is man
slaughter. F.S. 782.07. 

2. 	 The deliberate assisting of another person in the commission of 
suicide or self-murder is manslaughter. F .S. 782.08. 

3. 	 The wilful killing of an unborn quick child by an injury to the 
mother of such child which would be murder if it resulted in 
the death of the mother is manslaughter. F.S. 782.09. 

4. 	 The killing of any unborn quick child or the mother of an 
unborn quick child by the administration of any medicine, drug 
or substance whatever (by the use or employment of any 
instrument or other means) with the intent thereby to destroy 
such child, unless the same shall have been necessary to preserve 
the life of the mother or shall have been advised by two 
physicians to be necessary to preserve the life of the mother, is 
manslaughter. F.S. 782.10. 

5. 	 The unnecessary killing of a human being while resisting an 
attempt by such person to commit a felony or to do any 
unlawful act, or after an attempt by such person to commit a 
felony shall have failed, is manslaughter. F .S. 782.11. 

6. 	 If the. owner of a mischievous animal, knowing its propensities, 
shall wilfully suffer it to go at large or shall keep it without 
ordinary care, and such animal while so at large or not confined 
kills any human being, who shall have taken all the precautions 
which the circumstances may permit to avoid such animal, the 
owner of the animal is guilty of manslaughter. F.S. 782.12. 
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7. 	 Any person navigating any boat or vessel for gain who shall 
wilfully or negligently receive so many passengers, or such a 
quantity of lading, that by reason thereof such vessel shall sink 
or overset and thereby any human being is drowned or 
otherwise killed is guilty of manslaughter. F.S. 782.13. 

8. 	 If 

the captain 

any person having charge 

the engineer 

any person having charge of the boiler (other apparatus 

for the generation of steam) 
of any steamboat shall, from ignorance or negligence or for the 
purpose of excelling any other boat in speed, create or allow to 
be created such an undue quantity of steam as to burst or break 
the boiler (other apparatus for the generation of steam), and by 
such bursting or breaking any person is killed the captain 
(engineer) (person having charge of the steamboat) (person 
having charge of the boiler of the steamboat) is guilty of( manslaughter. F .S. 782.14. 

9. 	 If any physician while in a state of intoxication shall without a 
design to effect death administer any poison, drug or medicine 
or do any other act to another person which shall produce the 
death of such other person, it is manslaughter. F.S. 782.15. 

10. 	 The killing of a human being by the operation of a motor 
vehicle by any person while intoxicated is manslaughter. F.S. 
860.01(2). 

99 




MAYHEM -ASSAULTS 

AGGRAVATED ASSAULT 

ASSAULT AND BATTERY 

ASSAULT WITH INTENT TO 
COMMIT FELONY 


BARE ASSAULT 
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MAYHEM

( 
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2.05 
Crime 

2.06 
Elements 

Definitions 

Lesser 
IllclUded 
Offense 

MAYHEM--
F.S. 784.01 

It is a crime known as mayhem for any person with a 
malicious intent to maim or disfigure another person, to 
cut out or maim the tongue, put out or destroy an eye, 
cut or tear off an ear, cut, slit or mutilate the nose or lip, 
or cut off or disable an arm or leg of such other person. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 that the defendant did maim or disfigure 
the person of (person alleged) in the 
manner described in the information 
(indictment) 

2. 	 that such injury was inflicted in the 
carrying out of a malicious intent to 
permanently maim or disfigure the victim 

" 
Maliciously means wrongfully, intentionally and with 

the knowledge that injury or damage will or may be 
caused to another person. 

To maim is to wound seriously or to permanently 
disfigure. 

If all the elements of the crime of mayhem are not 
proved, there may be a conviction of a lesser offense 
included in this charge if the evidence establishes guilt of 
such1 lesser offense. 

1What lesser offenses are included in a charge of mayhem 
will depend upon the wording of the charge. For 
example, use of a deadly weapon is not an essential 
element of mayhem, but a charge of rnayhem could be so 
worded as to include a charge of aggravated assault. 
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2.05 

BARE ASSAULT 
F.S. 784.02 

It is a crime to make a bare assault upon another. 
Crime 

Definition A bare assault is an intentional, unlawful threat by 
word or act to do violence to the person of another 

. 	coupled with an apparent ability to do so, and doing 
some act which creates a well-founded fear of such 
violence being done. 
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( 


Ctjme 

Definition 

ASSAULT AND BATTERY 
F.S. 784.03 

It is a crime to make an assault and battery upon 
another.. 

An assault and battery is an intentional and unlawful 
doing of violence to the person of another. It is not 
necessary that there be any serious or permanent injury, 
but there must be an actual, intentional, unlawful 
touching or striking of the person assaulted and the act 
must be done against the will of the person assaulted. 

( 
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2.05 
Crime 

Definitions, 

( 

AGGRAVATED ASSAULT 
F.S. 784.04 

It is a crime to commit an aggravated assault upon 
another. 

An aggravated assault is an assault with a deadly 
weapon. An assault is a threat by word or act to do 
violence to the person of another coupled with an 
apparent ability to do so, and doing some act which 
creates a well-founded fear of such violence being done. 

A deadly weapon is any weapon which, in the manner 
in which it is used or threatened to be used, is likely to 
produce death or great bodily harm. 
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CULPABLE NEGLIGENCE 
F.S. 784.05 

CAUSING INJURY 

2.05 
Crime 

It is a crime for any person to inflict any personal 
injury not resulting in death upon another through 
culpable negligence or a reckless disregard for the safety 
of others. 

2.06 
Elements 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant 

I. did the act of (copy from charge) 

2. such an act 
negligence 

was an act of culpable 

or 

such an act was one done in 
disregard of the safety of others 

reckless 

3. as a direct result of such act, did inflict 
personal injuries upon (person alleged) 

Definition Culpable negligence is the conscious doing of an act 
or following a course of conduct which any reasonable 
person would know would likely result in death or great 
bodily injury to some other person when done without 
the intent to injure any person but with utter disregard 
for the safety of others. 
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2.05 
Crime 

2.06 
Elements 

( 

Definition 

ASSAULT WITH INTENT TO COMMIT FELONY 
F.S. 784.06 

It is a crime to make an assault upon another with 
intent to commit a felony upon such other person. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant 

1. 	 did make an assault upon (name victim) (in 
the manner and by the means alleged in the 
information [indictment], that is to say 
[copy from charge]) 

2. 	 at the time of making such assault did have 
a fully-formed conscious intent to commit 
upon the person of (name victim) the 
felony of (recite from information 
[indictment]) 

An assault is an intentional, unlawful threat by word 
or act to do violence to the person of another coupled 
with an apparent ability to do so, and doing some act 
which creates a well-founded fear of such violence being 
done. 
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WEAPONS 

F.S. 
Section Page 

CARRYING CONCEALED WEAPONS 790.01 110 

CRIMINAL OFFENDERS HA YING WEAPONS 790.07 112 

DEALER SELLING ARMS TO MINORS 790.18 124 

DISCHARGING FIREARMS IN PUBLIC 790.15 115 

FALSE REPORTS OF BOMBING 790.163 123 

FELONS  POSSESSING WEAPONS 790.23 127 

( 

IMPROPER EXHIBITION OF 
DANGEROUS WEAPON 

POSSESSION OF FORBIDDEN FIREARMS 

790.10 

790.221 

114 

129 

SHOOTING OR THROWING MISSILES 
IN DWELLINGS 790.19 125 

THREAT TO THROW, ETC. 
DESTRUCTIVE DEVICE 790.162 121 

THROWING BOMB 
DISCHARGING MACHINE GUN 790.16-A 116 

THROWING BOMB - DISCHARGING 
MACHINE GUN WITH INTENT TO INJURE 790.16- B 117 

THROWING, PLACING O'.R 
DISCHARGING DESTRUCTIVE DEVICE 790.161 119 
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2.05 
Crime 

2.06 
Elements 

CARRYING CONCEALED WEAPONS 
F.S. 790.01 

It is a crime for any person to carry on or about his 
person any 

firearm 1 

dirk 
metallic knuckles 
sling shot 
billie 
tear gas gun, chemical weapon or device other than 

one designed to be carried in a woman's 
handbag or a man's pants or coat pocket or 
desigr!ed as a pocket pencil or pen, and 
containing not more than one half ounce of 
chemical 

deadly weapon except a common pocket knife 

in such a manner as to conceal such weapon from the 
ordinary sight of another person. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 the defendant did carry on or about his 
person a weapon of the kind charged in the 
information (indictment) in this case 

2. 	 the weapon was concealed so as not to be 
apparent upon casual observation by others 
who might be close to the defendant 

1Carrying a concealed firearm is a felony and carrying 
any other weapon concealed is a misdemeanor and the 
punishment is different, but all elements of the offenses 
are identical so they are combined in a single instruction. 
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Definitions 2 A firearm is any weapon (including a starter gun) 
which will (is designed to) (may readily be converted to) 
expel a projectile by the action of an explosive (the frame 
or receiver of any such weapon) (any firearm muffler or 
firearm silencer) (any destructive device)3 (any machine 
gun)4 except a firearm (replica of a firearm) manu
factured prior to I 899 for which ammunition is. no longer 
manufactured in the United States and is not readily 
available in the ordinary channels of trade. 

A slung shot is a small mass of metal, stone, sand or 
similar material fixed on a flexible handle, strap or the 
like, designed to be used as a weapon. 

2The definition of "firearms" should be included in 
instructions only when there is some question of the 
article possessed being a firearm. 

3The phrase "any destructive device" in the statutory 
definition of firearms is so involved that no effort is made 
to prepare an instruction including "a destmctive 
device." Such an instruction would have to be fitted to 
the particular case. For definition see instruction under 
F.S. 790.161. 

4For definition of machine gun see instruction under F.S. 
790.16 -A. 
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CRIMINAL OFFENDERS HAVING WEAPONS 
F.S. 790.07 

2.05 It is a crime for any person, while committing or 
Crime 	 attempting to commit any felony (while charged by 

indictment [information] with a crime punishable by 
imprisonment for a term exceeding one year) to 

display (use) (threaten or attempt to use) any weapon 
carry a concealed weapon 
display (use) (threaten or attempt to use) any firearm 
carry a concealed firearm. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

1. 	 the defendant did commit or attempt to (
commit the felony of (as charged) 

or 

the defendant was charged by indictment 
(information) with the commission of the 
crime (as charged) and the charge had not 
been disposed of by dismissal, acquittal or 
conviction 

2. 	 while committing or attempting to commit 
such felony (while that charge of crime was 
pending) the defendant did (repeat appro
priate elements from definition of crime) 

Definitions A felony is any offense punishable by death of 
imprisonment in the state penetentiary. 

The crime of (crime alleged) is a felony. The crime of 
(crime alleged) is punishable by imprisonment for a term 
exceeding one year. 
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An attempt to commit a crime is the formation of an 
intent to commit that crime and the doing of some act 
toward the actual commission of such crime which is 
more than mere preparation but which falls short of 
completing the commission of the crime. 

The term weapo~ includes1 any dirk, metallic 
knuckles, slung shot, billie, tear ~as gun, chemical 
weapon or device or any other weapon when taking into 
account the manner in which it is used. 

A concealed weapon (firearm) is one carried on or 
about the person in such manner as to be concealed from 
the ordinary sight of another person. 

A weapon is carried on or about the person when it is 
carried actually on the person or so close at hand, 
convenient of access and within such distance of the 
person having it that he can put his hand on it without 

. materially changing his position. ( 

1 The enumeration of things included in the term 
"weapon" makes it possible to eliminate those items not 
pertinent to the case on trial rather than defining 
"weapon." 

2rn the interest of brevity the statutory definition of 
"slung shot," "tear gas gun, chemical weapon or device," 
"destructive weapon," "explosive" and "machine gun" 
are not repeated here. Occasions will arise when they are 
necessary. 

3The definitions of both "weapon" and "firearm" will 
not often be needed in the same case. When required it is 
to be hoped the jury will not observe the inconsistency. 
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2.05 
Crime 

2.06 
Elements 

Definition 

IMPROPER EXHIBITION OF DANGEROUS WEAPON 
F.S. 790.10 

It is a crime for any person having or carrying any 

dirk 
sword 
sword-cane 
metallic knuckles 
slung shot 
billie 
tear gas gun, chemical weapon or device 
firearm 
deadly weapon 

to exhibit the same in a rude, careless, angry or 
threatening manner in the presence of any other person 
or persons except in necessary self defense. 

(No further explanation necessary) 

A deadly weapon is a weapon except a common 
pocket knife which, ii). the manner in which it is used or 
threatened to be used, is likely to produce death or great 
bodily harm. 
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2.05 

DISCHARGING FIREARMS IN PUBLIC 
F.S. 790.15 

It is a crime for any person to discharge a firearm in 
Crime 	 any public place or on any paved public road, highway or 

street (to knowingly discharge any firearm over any 
paved public road, highway or street or occupied 
premises). 

Definition A public place is any place intended or designed to be 
frequented or resorted to by the public. 

115 



THROWING BOMB - DISCHARGING MACHINE GUN 
F.S. 790.16 -A 

2.05 
Crime 

It is a crime for any person, other than a military or 
civil officer in the performance of a legal duty, to throw 
any bomb (shoot or discharge any machine gun) upon, 
across or along any road, street or highway or upon or 
across any public park or in, upon or across any public 
place where people are accustomed to assemble. 

Definitions A public place is any place intended or designed to be 
frequented or resorted to by the public. 

A machine gun is a firearm which shoots, or is 
intended to shoot, automatically or semi-automatically, 
more than one shot, without manual reloading, by a 
single function of the trigger. 
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2.05 
Crime 

2.06 
Elements 

( 

Proof 

THROWING BOMB - DISCHARGING MACHINE GUN 
WITH INTENT TO INJURE 
F.S. 790.16-B 

It is a crime for any person, other than a military or 
civil officer in the performance of a legal duty, to cast 
any bomb (to discharge any machine gun) in, upon or 
across any public 'street or public park or public place 
where people are accustomed to . assemble, whether 
indoors or outdoors, including a theatre or athletic 
stadium with intent to do bodily harm to any person or 
with intent to do damage to the property of any person. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that 

l. 	the defendant did cast or throw a born b 
(discharge or shoot a machine gun) in, 
upon or across the place stated in the 
information (indictment) 

" 
2. 	 that such place was a public street or park 

or a public place, a theatre or an athletic 
stadium, where people are accustomed to 
gather 

3. 	at the time the defendant did intend by 
casting or throwing such bomb (discharging 
or shooting such machine gun) to do bodily 
harm to some person or damage the 
property of some person 

It is not necessary to prove that the intent to harm or 
injure was directed against any particular person or the 
property of any particular person; but it is sufficient if it 
be proved that there was an intent to do bodily harm to 
some person or injure the property of some person 
exposed to the dangers incident to the casting of the 
bomb (discharge of the machine gun). 
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Definition 

Penalty 

A public place is any place intended or designed to be 
frequented or resorted to by the public. 

(When appropriate use definition of machine 
gun in Instruction 790.16 -A) 

The punishment provided by law for this offense is 
death unless seven or more of the jurors recommend the 
defendant to the mercy of the court. Such recommenda
tion has the effect of reducing the punishment to 
imprisonment in the state penetentiary for life. Without 
such recommendation the judge may impose the death 
penalty or, in his discretion, reduce the punishment to 
life imprisonment. 
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2.05 
Crime 

2.06 
Elements 

Person 
Killed 

Definitions 

THROWING, PLACING OR DISCHARGING 
DESTRUCTIVE DEVICE 
F.S. 790.161 

It is a crime! for any person to throw, place or 
discharge or attempt to discharge any destructive device 
with intent to do bodily harm to a particular individual 
or to damage the property of a particular individual and 
thereby to cause the death of any person. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant did throw, place or discharge 
a destructive device (described in the 
information [indictment]} 

2. 	 at the time of so doing the defendant did 
have a conscious purpose and intent 
thereby to do. bodily harm to (person 
alleged) or to damage the property of 
(person alleged) 

3. 	 as a result of such destructive device being 
so thrown, placed or discharged (person 
alleged) was killed 

It is not necessary that the person killed be the same 
person the defendant intended to injure or the owner of 
the property intended to be injured. 

A destructive device is: 

!The crime here created when death ensues is almost but 
not necessarily within the definition of murder in the 
first degree. An intent to injure by the means stated 
differs from the premeditated intent to kill. 
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Penalty 

a. any explosive, incendiary, or poison gas 
bomb, grenade, mine, rocket, missile or 
similar device 

b. any type of weapon which will (is designed 
to) (may readily be converted to) expel a 
projectile by the action of an explosive and 
having any barrel with a bore of one half 
inch or more in diameter and ammunition 
for such a destructive device other than 
shotgun shells or any other ammunition 
designed for use in a firearm other than a 
destructive device 

The term destructive device does not include: 

a. a device which is not designed, redesigned, 
used or intended to be used as a weapon 

b.' a device originally designed as a weapon 
which has been rec\esigned so that it may 
be used solely as a signaling, linethrowing, 
safety or similar device 

I 
\ 

c. a shotgun having an over-all length not less 
than twenty-six inches and having no barrel 
less than eighteen inches in length 

d. a nonautomatic rifle generally recognized 
or particularly suitable for use in hunting 
big game having an over-all length not less 
than twenty-six inches and having no barrel 
less than sixteen inches in length 

If the defendant is found guilty of this offense the 
punishment proved by law is death unless seven or more 
of you shall by their verdict request mercy, in which 
event the penalty will be changed from death to life 
imprisonment in the state penitentiary. Without such 
request the court must impose the death penalty. 
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THREAT TO THROW, ETC. DESTRUCTIVE DEVICE 
F.S. 790.162 

2.05 It is a crime for any person to threaten to throw, 
Crime 	 place, or discharge any destructive device with intent to 

do bodily harm to any person or with the intent to do 
damage to any property of any person. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

I. 	the defendant did, by words or acts, 
indicate an intention to throw, place, or 
discharge a destructive device 

2. 	 at the time of doing so the defendant did 
have a conscious intent to do bodily harm 
to (person alleged) or to damage the 

( 	 property of (person alleged) by means of 
said destructive device 

Intent If the defendant made such threats and thereafter 
voluntarily of his own free will did fail to carry such 
threats into execution, that fact may be considered by 
you in determining whether or not the defendant ever 
actually intended to carry out such threat. 

Definitions A destructive device is: 

a. 	 any explosive, incendiary, or poison gas 
bomb, grenade, mine, rocket, missile or 
similar device 

b. 	 any type of weapon which will (is designed 
to) (may readily be converted to) expel a 
projectile by the action of an explosive and 
having any barrel with a bore of one half 
inch or more in diameter and ammunition 
for such a destructive device other than 
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shotgun shells or any other ammunition 
designed for use in a firearm other than a 
destructive device 

The term destructive device does not include: 

a. 	 a device which is not designed, redesigned, 
used or intended to be used as a weapon 

b. 	 a device originally designed as a weapon 
which has been redesigned so that it may 
be used solely as a signaling, linethrowing, 
safety or similar device 

c. 	 a shotgun having an over-all length not less 
than twenty-six inches and no barrel less 
than eighteen inches in length 

d. 	 a nonautomatic rifle generally recognized 
or particularly suitable for use in hunting 
big game having an over-all length not less 
than twenty-six inches and having no barrel 
less than sixteen inches in length 
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2.05 
Crime 

2.06 
Elements 

( 

Intent to 
Mislead 

FALSE REPORTS OF BOMBING 
F .S. 790.163 

It is a crime for any person to make a false report 
with intent to deceive, mislead or otherwise misinform 
any person concerning the placing or planting of any 
bomb, dynamite or other deadly explosive. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant did make a report to some 
other person or persons (to [person 
alleged]) concerning the placing or planting 
of a born b, dynamite or other deadly 
explosive 

2. 	 that such report was false 

3. 	that the defendant knew it was false 

4. 	 that the report was made with the purpose 
and intent to deceive or mislead some other 
person or persons as to the true facts 

It is not necessary that the report be made to an 
official or person in authority. It may be made to any 
individual. The report may falsely indicate the presence 
of an explosive when one does not exist or the absence or 
location of an explosive that does exist. The gist of the 
offense is the attempt to mislead another person with 
respect to the presence or absence or the location of a 
bomb, dynamite or other deadly explosive. 
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DEALER SELLING ARMS TO MINORS 
F.S. 790.18 

2.05 It is a crime for any dealer in arms to sell any minor a 
Crime 	 pistol or repeating rifle, bowie knife, dirk knife or brass 

knuckles. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

I. 	the defendant was engaged in the business 
of dealing in arms as a source of revenue 

2. 	 in the course of that business he did sell to 
(person alleged) the weapon described in 
the information (indictment) as a (copy 
from charge) - 

3. 	 that (person alleged) was at that time a 
minor 

Proof An owner of a business establishment is not an 
absolute insurer of propriety of all conduct and human 
activities upon his premises, either of the general public 
as patrons or of his employees and agents. The fact 
standing alone that minors were allowed to participate in 
business activities of the defendant is not sufficient. 
Before you can convict the defendant in this case it must . 
appear that the defendant permitted the minor to 
participate knowingly and wilfully. 

Definitions The term "brass knuckles" means a weapon made of 
metal and worn on the hand or fingers, and so con
structed that when a blow is struck as with the fist the 
impact is made with the metal of the weapon rather than 
the knuckles of the wearer. It need not be made of brass 
but may be made from any metal. 

A minor is any person under twenty-one years of age. 
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SHOOTING OR THROWING 
MISSILES IN DWELLINGS 
F.S. 790.19 

2.05 It is a crime for any person to wantonly or 
Crime 	 maliciously shoot (throw any missile which would 

produce death or great bodily harm) at, within or into 
any 

public or private building occupied or unoccupied 
any public or private bus 
any railroad car or locomotive, street car or vehicle of 

any kind which is being used or occupied 
by any person 

any boat, vessel, ship or barge lying in or plying the 
waters of this state 

any aircraft flying through the air space of this state. 

2.06 The essential elements of this offense which must be( Elements 	 proved beyond a reasonable doubt before there can be a 
conviction in this case are 

L 	 that the defendant did shoot a firearm 
(throw a missile of such a nature that it 
would or would be likely to produce death 
or great bodily harm by its nature or the 
manner in which it was thrown) 1 at, within 
or into (the place or vehicle described in 
the information or indictment) 

2. 	 that the act was done intentionally and 
wantonly or maliciously 

1If a more particular description of the firearm or missile 
is contained in the information or indictment the words 
"particularly described in the information (indictment)" 
may be added here. 
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Definitions Wantonly means consciously and intentionally with 
reckless indifference to consequences and with the 
knowledge that damage is likely to be done to some 
person. 

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another person 
or the property of another person. 
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2.05 
Crime 

( 	 2.06 
Elements 

Type of 
Offense 

FELONS - POSSESSING WEAPONS 
F.S. 790.23 

It is a crime for any person who has been convicted 
of 

a felony in any court of this state 
a crime against the United States designated as a 

felony 
an offense in any other state, territory or country 

punishable by imprisonment for a term 
exceeding one year 

to own, or to have in his care, custody, possession or 
control any firearm (to carry any concealed weapon, tear 
gas gun, chemical weapon or device). 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant had been convicted of the 
offense of (prior offense) as described in 
the information (indictment) in this case 

2. 	 after such conviction he did own, or have 
in his care, custody, possession or control 
the firearm (carry a concealed weapon, tear 
gas gun, chemical weapon or device) 
described in the information (indictment) 
as (copy from charge) 

The Court instructs you that the offense of (prior 
offense as alleged) is 

a felony under the laws of Florida 
a crime against the United States which is designated 

as a felony 
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Defense 

a crime punishable by imprisonment for a term of 
more than one year under the law of the 
state of (as alleged) 1 

(Refer to appropriate charges for definitions 
of firearms and concealed weapons) 

It is a defense to this case that the civil rights of the 
defendant had been restored subsequent to the prior 
conviction and prior to the offense charged in the 
information (indictment) in this case. It is sufficient as a 
defense if, from the evidence, you have a reasonable 
doubt that his civil rights had not been restored. If there 
is such reasonable doubt it is your duty to find the 
defendant not guilty. 

NOTE: No instruction is prepared with relation to the 
felonies excluded from the statute defining this crime. If 
conviction of such a felony is alleged as a basis for the 
prosecution, the information or indictment should be 
quashed. 

'· 
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I 
\ 

1 F .S. 92.031 does not make the law of a foreign country 
a matter of judicial notice. If the prior offense was 
committed in a foreign country the law of that country is 
a question of fact for the jury. 
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2.05 
Crime 

2.06 
Elements 

Definitions 

( 

POSSESSION OF FORBIDDEN FIREARMS 
F.S. 790.221 

It is a crime for any person to own or to have in his 
care, custody, possession or control any short-barreled 
rifle, a short-barreled shotgun or machine gun (which is 
or may readily be made to operate), other than an 
antique firearm. 

(No further explanation necessary) 

A short-barreled shotgun is a shotgun having an 
over-all length less than twenty-six inches or at least one 
barrel less than eighteen inches in length. 

A short-barreled rifle is a rifle generally recognized or 
particularly suitable for use in hunting big game having an 
over-all length less than twenty-six inches or having at 
least one barrel less than sixteen inches in length. 

" 
An antique firearm is one (a replica of one) manu

factured before the year 1899 for which ammunition is 
no longer manufactured in the United States and is not 
readily available in the ordinary channels of trade. 

A machine gun is a firearm which shoots, or is 
intended to shoot, automatically or semiautomatically, 
more than one shot, without manual reloading, by a 
single function of the trigger. 
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ARSON 

.F.S. 
Section Page 

ARSON: 

ATTEMPT 806.05 139 

BURNING TO DEFRAUD INSURER 806.06 140 

FIRST DEGREE 806.01 132 

FOURTH DEGREE 806.04 138 

FRAUDULENT CLAIM 806.01 -A 141 

SECOND DEGREE 806.02 135 

THIRD DEGREE 806.03 137 


CERTAIN PROPERTY 806.08 147 


FIREBOMB 806.111 151 

i 

' 

FRAUDULENT CLAIM 806.061 - B 143 


INSURED PROPERTY 806.11 150 


INTERFERING WITH FIREMEN 806.10(2) 149 


NIGHT BURNING 806.07 145 


OBSTRUCTING FIREMEN 806.10 148 
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2.05 
Crime 

2.06 
Elements 

ARSON - FIRST DEGREE 
F.S. 806.01 

It is the crime of arson in the first degree for any 
person to wilfully and maliciously set fire to or burn 
any dwelling house, whether occupied or unoccupied or 
vacant (or any kitchen, shop, barn, stable or other 
outhouse that is a parcel thereof, or belonging to or 
adjoining thereto), 2 whether owned by himself or 
another person. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	there was a (kitchen, shop, barn, stable or 
other outhouse that was a part of or 
belonged to or adjoined a). building which 
was desighed or adapted and intended to be 
used or was actually being used as a 
dwelling place for human beings 

2. 	 the building was owned by or was occupied 
as a dwelling by (person stated in charge) 

3. 	the defendant did set fire to or burn that 
building 

4. 	 such setting fire to or burning was done 
intentionally, knowingly and purposely 
with the knowledge that the act was wrong 
and with the intent by such setting fire to 

1causing "to be burned" or aiding and abetting are 
omitted here because, if applicable, they will be covered 
by giving the appropriate general charge. 

2To be included only when evidence makes this language 
applicable. 
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Definitions 

Whether 
Occupied 
or 
Unoccupied 

Lesser 
:illclUded 
Offenses 

( 

or burnin.f to injure or damage some other 
person3' 

Wilfully means intentionally, knowingly and 
purposely. 

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another person 
or the property of another person. 

(If the building was constructed and intended to be 
used as a dwelling, it does not make any difference if it 
was or was not actually occupied as a dwelling at the time 
of the offense.)5 

The charge of the crime of arson in the first degree 
includes and embraces the lesser offense of arson in the 
second degree which is the wilful and malicious setting 
fire to or burning of a building or structure of any class 
or character other than a dwelliJ;)g (or kitchen, shop, 
barn, stable or other outhouse that is a parcel thereof or 
belonging to or adjoining thereto). 

3There is difficulty in applying this statute to a burning 
by the owner to defraud an insurer in the light of the 
more specific statute - F.S. 806.06. This is probably 
substantive law but must be considered in preparing 
instructions. 

4rf the property is alleged to belong to a defendant the 
following paragraph should be inserted: "if the other 
elements of the offense are present it is immaterial that 
the defendant (or one of them) owned the property if 
burning it would injure or damage some other person." 

5To be included only when evidence makes this language 
applicable. 

133 



Therefore, if the evidence does not prove beyond a 
reasonable doubt that the building described in the 
information (indictment) was a dwelling but does prove 
beyond a reasonable doubt that such building was 
wilfully and maliciously set afire or burned by the 
defendant the defen<gmt should be found guilty of arson 
in the second degree. 

(Include charge on Arson in Fourth 
Degree unless waived by defendant) 

6This and the preceding paragraph would be in a 
footnote but for F.S. ·919.14 requiring all "degrees" of an 
offense to be stated. In the usual form of information the 
description of the building is that it was "the dwelling 
house of John Doe." If the building was not a dwelling, a 
variance probably would be created which would prevent 
a conviction of arson in the second degree. In most cases 
the defendant would probably stipulate to the deletion of 
this paragraph. 
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2.05 
Crime 

2.06 
Elements 

( 

ARSON - SECOND DEGREE 
F.S. 806.02 

It is the crime of arson in the second degree for an1 
person to wilfully and maliciously set fire to or burn 
any building or structure of whatsoever class or character 
other than a dwelling house (or a kitchen, shop, barn, 
stable, or other outhouse that is parcel thereof or 
belonging to or adjoining thereto), whether owned by 
himself or another person. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 there was a building owned by the defend
ant or some other person as stated in the 
information (indictment) 

2. the defendant did set fire 	to or burn that 
building 

3. such setting fire 	 to or burning was done 
intentionally, knowingly and purposely 
with the knowledge that the act was wrong 
and with the intent by such setting fire to 
or burn1ng to injure or damage some other 
person. (If the other elements of the 
offense are present it is immaterial that the 
defendant [or one of them] owned the 
property) 

I Causing "to be burned" or aiding and abetting are 
omitted here because, if applicable, they will be covered 
by giving the appropriate general charge. 

2There is difficulty in applying this statute to a burning 
by the owner to defraud an insurer and the more specific 
statute - F.S. 806.06. This is probably substantive law 
but must be considered in preparing instructions. 
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Definitions Wilfully means intentionally, knowingly and pur

posely. 

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another person 
or the property of another person. 
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ARSON - TIDRD DEGREE 
F.S. 806.03 

2.05 It is the crime of arson in the third degree for ant 
Crime 	 person to wilfully and maliciously set fire to or bum 

any personal property of another person of whatsoever 
class or character of the value of twenty-five dollars or 
more. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

I. there was 	personal property described in 
. the information (indictment) 	of the value 
of twenty-five dollars or more 

2. such 	 property belonged to (the person 
alleged) 

( 
3. the defendant did set fire 	to or bum that 

personal property ': 

4. such setting fire 	 to or burning was done 
intentionally, knowingly and purposely 
with the knowledge that the act was wrong 
and with the intent by such setting fire to 
or burning to injure or damage some other 
person 

Definitions Wilfully means intentionally, knowingly and pur
posely. 

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another person 
or the property of another person. 

1causing "to be burned" or aiding and abetting are 
omitted here because, if applicable, they will be covered 
by giving the appropriate general charge. 

( 
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ARSON - FOURTH DEGREE 
F.S. 806.04 

2.05 
Crime 

It is a crime known as arson in the fourth degree for 
any person to wilfully and maliciously attempt to set fire 
to or attempt to burn or to aid, counsel or procure the 
burning of any dwelling house or any building or 
structure of whatsoever class or character, whether 
owned by himself or another person. 

2.06 
Elements 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. there was a building (which was owned by 
the defendant or some other person· as 
stated in the information [indictment]) 

2. the defendant did attempt to set fire to or 
attempt to burn (or did aid in or counsel or 
procure the burning of) that building 

3. that such act was done intentionally, know
ingly and purposely with the knowledge 
that the act was wrong and with the intent 
thereby to injure or damage some other 
person. (If the other elements of the 
offense are present it is immaterial that the 
defendant [or one of them] owned the 
property) 

Definitions Wilfully 
posely. 

means intentionally, knowingly and pur-

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another person 
or the property of another person. 
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ARSON-ATTEMPT 
F.S. 806.05 

2.05 It is a crime for any person to place or distribute any 
Crime 	 inflammable, explosive or combustible material or sub

stance, or any device in any building or property with the 
intent wilfully and maliciously to set fire to or burn such 
building or property. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

I. · there was a building or property (which 
was owned by the defendant or some other 
person) as stated in the information 
(indictment) 

2. 	 the defendant did place or distribute in 
such building or property some inflam
mable, explosive or combustible material or 

( substance, or some device likely or 
intended to cause a fire 

" 
3. 	 the defendant did so with the intent to set 

fire to or bum, or to procure the setting 
fire to or burning of that building or 
property 

4. 	 such act ·was done intentionally, knowingly 
and purposely with the knowledge that the 
act was wrong and with the intent thereby 
to injure or damage some other person. (If 
the other elements of this offense are 
presented it is immaterial that the 
defendant [or one of them] owned the 
property) 

Definitions Wilfully means intentionally, knowingly and pur
posely. 

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another person 
or the property of another person. ( 
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ARSON  BURNING TO DEFRAUD INSURER 
F.S. 806.06 

2.05 
Crime 

It is a crime for any person, wilfully and with intent 
to injure or defraud the insurer, to set fire to or burn 
(attempt to set fire to or burn) (aid, counsel or procure 
the burning of) any building, structure or personal 
property whether the property of himself or another, 
which shall be insured against loss or damage by fire. 

2.06 
Elements 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. there was a building (structure) (personal 
property) as described in the information 
(indictment) in this case 

2. the property 
charge) 

belonged to (name from ( 

3. the property was 
damage by fire 

insured against Joss or 

4. the defendant did set fire to or burn 
(attempt to set fire to or burn) (aid, 
counsel or procure the burning of) such 
property 

5. in doing so the defendant acted wilfully 
and with a fully-formed conscious intent to 
injure or defraud the insurer of such 
property 

Definition Wilfully 
posely. 

means intentionally, knowingly and pur
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2.05 
Crime 

2.06 
Elements 

( 

Presentation 
of Claim 

( 

ARSON - FRAUDULENT CLAIM 
F.S. 806.061 -A 

It is a crime for any person wilfully and with intent 
to defraud an insurer of any property against loss or 
damage by fire to present or cause to be presented to the 
insurer of that property a claim for loss or damage of the 
property by fire knowing that such loss or damage by fire 
has not occurred. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are · 

I. 	all or some part of the property described 
in the information (indictment) was 
insured against loss by fire 

2. the 	defendant did present or cause to be 
presented to the insurer a claim for a loss 
of or damage to that property by fire 

" 
3. 	at the time of the presentation of the claim 

the property had not been damaged or 
destroyed by fire 

4. the defendant knew the 	property had not 
been damaged or destroyed by fire 

5. 	 the defendant presented or caused to be 
presented the claim for insurance with the 
conscious intent and purpose to defraud 
the insurer by inducing it to pay insurance 
for a loss of or damage to property which 
had not occurred 

This offense may be committed by the presentation 
of a claim for loss or damage by fire when the defendant 
knows there was no such fire or by the presentation of a 
claim for loss or damage of property by fire when there 
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Verdict 

( 

was a fire but the defendant presents a claim for the value 
of property which he knows was not lost or damaged by 
reason of the fire. 

It is not necessary that the claim be paid by the 
insurer. The crime is complete upon the presentation of 
the false and fraudulent claim. 

Any verdict of guilt must contain the finding of the 
jury as to whether the amount which the defendant 
sought to defraud the insurer was less than one hundred 
dollars or was one hundred dollars or more. You will do 
this by using the appropriate form of verdict from those 
which will be submitted to you. 

( 
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ARSON - FRAUDULENT CLAIM 
F.S. 806.061 - B 

2.05 It is a crime for any person wilfully and with intent 
Crime 	 to defraud an insurer of any property against loss or 

damage by fire to present or cause to be presented to the 
insurer any false or fraudulent statement in writing in 
support of a claim for loss or damage of the property by 
fire knowing that such loss or damage by fire has not 
occurred. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

I. 	all or some part of the property described 
in the information (indictment) was 
insured against loss by fire 

2. 	 that the defendant (some other person) did 
( present or cause to be presented to the 

insurer a claim for a Joss of that property 
by fire 

3. 	in support of such claim the defendant did 
present or cause to be presented to the 
insurer a written statement made by the 
defendant (some other person) 

4. 	such written statement was false! and 
known by the defendant to be false 

5. 	 the defendant presented or caused to be 
presented the written statement with the 
conscious intent and purpose to defraud 
the insurer by causing it to pay money for 
which it was not liable 

IIn an appropriate case this paragraph should be in
serted: "no incorrect statement of the purchase price of 
property is regarded as a false statement within the 
charge against the defendant in this case." 
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Presentation 
of Oaim 

Verdict 

This offense may be committed by the presentation 
of a statement in support of a claim for loss or damage by 
fire when the defendant knows there was no such fire or 
by the presentation of a statement in support of a claim 
for a loss of property by fire when there was a fire but 
the claim was for the value of property which the 
defendant knew was not lost or damaged by reason of the 
fire. It is not necessary that the claim be paid by the 
insurer. The crime is complete upon the presentation of 
the false and fraudulent statement in support of the false 
claim. 

Any verdict of guilt must contain the rmding of the 
jury as to whether the amount which the defendant 
sought to defraud the insurer was Jess than one hundred 
dollars or was one hundred dollars or more. You will do 
this by using the appropriate form of verdict from those 
which will be submitted to you. 
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2.05 
Crime 

2.06 
Elements

( 

ARSON =.NIGHT BURNING 
F.S. 806.07 

It is a crime for any person to wilfully and mali
ciously burn in the nighttime any meeting home, church, 
courthouse, town house, college, academy, jail or other 
building erected fpr public use of any banking house, 
warehouse, factory 1 or any mill of another, or any barn, 
stable, shop or office within the curtilage of a dwelling 
house (or to wilfully and maliciously set fire to any other 
building whereby any meeting house, church, courthouse, 
town house, college, academy, jail or other building 
erected for public use or any banking house, warehouse, 
factory or mill of another or any barn, stable, shop or 
office within the curtilage of a dwelling is burned in the 
nighttime). 

The essential elements of this offense which must be· 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant did burn a (describe building 
as alleged in the information [indictment]) 
(that the defendant did Wilfully and mali
ciously burn another building and that the 
fire so begun was communicated to and did . 
directly cause the burning in the nighttime 
of the [describe the building as alleged in 
the information or indictment] as alleged 
in the information [indictment] in this 
case) 

2. 	 such burning occurred in the nighttime 

1The words inapplicable in a particular case can be 
deleted. 

( 
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3. such burning was done intentionally, know
ingly and purposely with the knowledge 
that the act was wrong and with the intent 
by such burning to injure or damage the 
public or the owner or owners of the 
property burned 

Definitions Wilfully means intentionally, knowingly and pur
posely. 

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another person 
or the property of another person. 
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ARSON - CERTAIN PROPERTY 
F.S. 806.08 

2.05 It is a crime for any person to wilfully and mali
Crime ciously burn or otherwise destroy any 

pile or parcel of wood, boards, timber or other 
lumb.er 

stack of grain, hay or other vegetable products 

vegetable products severed from the soil and not 
stacked 

any standing timber, grain, grass or standing product 
of the soil 

soil 

the property of another person. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are ( 
I. 	the defendant did burn (otherwise destroy) 

(description of property from charge) 

2. 	 that such property was owned by or in the 
possession and under the control of (person 
named in charge) 

3. 	 the burning (destruction) of such property 
was done intentionally, knowingly and 
purposely with the knowledge that the act 
was wrong and with the intent to injure or 
damage some other person 

Definitions Wilfully means intentionally, knowingly and pur
posely. 

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
the injury or damage will or may be caused to another 
person or the property of another person. 

147 



( 


ARSON - OBSTRUCTING FIREMEN 
F.S. 806.10(1) 

2.05 It is a crime for any person, during the burning of any 
Crime 	 building or other property, unlawfully and maliciously to 

cut or sunder any bell-rope in the vicinity of such 
building or other property or otherwise prevent an alarm 
being given, or to cut, injure or destroy an engine or hose 
or other apparatus belonging to an engine in the vicinity 
or otherwise wilfully and maliciously prevent or obstruct 
the extinguishment of any fire. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

1. 	 a building or some other property was on 
fire and burning 

2. 	 the defendant did (copy from information ( 
[indictment]) 

3. such 	action of the defendant was done 
intentiol).allY, knowingly and consciously 
and with the knowledge that such action · 
was wrong 

Definitions Wilfully means intentionally, knowingly and pur
posely. 

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another person 
or the property of another person. 
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2.05 
Crime 

2.06 
Elements 

ARSON - INTERFERING WITH FIREMEN 
F.S. 806.10(2) 

It is a crime for any person to intentionally or 
unreasonably interfere with (hinder) (assault) (attempt to 
interfere with or hinder) any fireman in the performance 
of his duty. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 (person alleged) was a fireman charged with 
the duty of controlling or putting out fires· 

2. he 	was engaged in the performance of his 
duty as a fireman 

3. the defendant knew 	that (person alleged) 
was a fireman and was engaged in the 
performance of his ,fluties as such 

4. 	 the defendant knowingly and intentionally 
and without lawful reason or excuse did 
interfere with (hinder) (assault) (attempt to 
interfere with or hinder) (person alleged) in 
the performance of such duties 
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2.05 
Crime 

2.06 
Elements 

Definitions 

ARSON - INSURED PROPERTY 
F.S. 806.JI 

It is a crime for any person to wilfully and wantonly 
set fire to or burn, or attempt to burn, any building or 
structure (any personal pro¥erty) in which such person 
has an interest as mortgagee (otherwise), whether he be 
the owner thereof or not and thereafter make claim or 
demand for insurance thereon. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant did set fire to, burn or 
attempt to burn the property described in 
the information (indictment) 

2. 	 the defendayt did have an interest as owner 
(mortgagee) (otherwise) in such property 

3. 	 the setting fire to or attempt to burn the 
property was done wilfully and wantonly 

4. 	 the property was insured against loss by 
fire by (copy from charge) 

5. 	 after this setting afire or burning, or 
attempt to burn, the defendant did make a 
claim or demand upon such insurer for the 
loss of or damage to the property by reason 
of such fire 

Wilfully means intentionally, knowingly and pur
posely. 

Wantonly means with reckless disregard of the rights 
of others and with a consciousness that injury to another 
will likely be caused. 
1The statute contained the word "insurer" but it could 
only apply when one insurer has reinsured with another 
company and later burns the property. In such case the 
word "insurer" should be added here. 
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2.05 
Crime 

2.06 
Elements 

Definitions( 

ARSON - FIRE BOMB 
F.S. 806.111 

It is a crime for any person to manufacture, possess 
or dispose of a fire bomb with intent that it will be 
wilfully and maliciously used to set fire to or burn any 
building. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
convictio·n in this case are 

1. 	 the defendant did manufacture, possess or 
did give, loan, offer for sale, or sell to 
(person alleged) a fire bomb 

2. 	 that at the time he did so he had a 
fully-formed conscious intent and purpose 
that the fire bomb would be wilfully and 
maliciously used to set fire to or burn a 
building 

Wilfully means intentionally, knowingly and pur
posely. 

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another person 
or the property of another person. 

A fire bomb is a breakable container containing 
flammable liquid with a flash point of one hundred fifty 
degrees Fahrenheit or less, having a wick or similar device 
capable of being ignited, but not a device commercially 
manufactured prim3trily to give light, such as a lamp, 
lantern or flambeau. . 

NOTE: Subsection (4) of F.S. 806.111 need not be 
included in the instructions; the authorized use is not 
malicious or wrongful or without legal justification.· 

I This highly technical statutory definition requires the 
testimony of an expert as to the flash point of the liquid. 
It is simpler for the expert to explain the definition than 
for the court to try to restate it in simple terms in the 
instructions. 
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BURGLARY 

F.S. 
Section Page 

BREAKING AND ENTERING 

MOTOR VEIDCLE 810.051 170 


BREAKING AND ENTERING 

TO COMMIT MISDEMEANOR 810.05 168 


BUILDING NOT DWELLING 810.02 159 


DWELLING HOUSE 810.01 154 


ENTERING WITHOUT BREAKING 810.03 163 


POSSESSING BURGLAR'S TOOLS 810.06 172
( 
RAILROAD CAR "810.04 165 
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BURGLARY - DWELLING HOUSE 
F.S. 810.01 

2.05 
Crime 

It is a crime commonly called burglary for any person 
· to break and enter the dwelling house of another (or any 

building within the curtilage of the dwelling house of 
another although not a part of the dwelling house itself) 
with intent to commit a felony. 

2.06 
Elements 

The essential elements of the crime charged which 
must be proved beyond a reasonable doubt before there 
can be a conviction in this case are 

I. that the 
building 

defendant broke and entered a 

2. the building was occupied 
house by (person alleged) 

as a dwelling 

3. that at the time of so breaking and entering 
the defendant had a fully-formed, 
co~scious intent to commit in such build
ing the felony alleged in the information 
(indictment), that is to say (copy from 
.charge) 

( 

Dwelling 
Defined 

A dwelling house is a house of any kind, a house 
trailer set on a foundation or an apartment, actually used 
as a dwelling, home or place of abode by one or more 
persons. 

In order for a dwelling to be the subject of burglary it 
is not necessary that there be anyone in the house at the 
time of the breaking and entering. Temporary absence of 
all occupants from a dwelling, even though it may be for 
an extended period of time, does not cause the building 
to cease to be a dwelling if substantial personal pos
sessions remain in the building and there was a fixed 
intention to return to and resume actual living in the 
building. On the other hand, if all occupants of a dwelling 
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Curtilage 

Ownership 

( 

Breaking 

Intent 

move out, taking their personal possessions and without 
any fixed intention to return, the building immediately 
ceases to be a dwelling house. 

A building is within the curtilage of a dwelling so as 
to make it a subject of this crime if it is located very close 
to and used in connection with the maintenance of the 
dwelling and supplying the family needs of the occupants 
of the dwelling, such as a smokehouse, outhouse or barn 
for keeping domestic animals, used to supply the needs of 
the.family. A place of business not constituting a part of 
the building occupied as a dwelling and which is 
maintained as a place for making money as distinguished 
from a home is not within the curtilage of a dwelling even 
though actually located close to it. 

In order for a building to be subject to this crime it is 
not necessary that the person or persons occupying it as a 
dwelling actually own it. If it is occupied as a dwelling by 
a renter or tenant, or with the consent of the true owner, 
that is sufficient. 

The breaking necessary to make the entering of a 
dwelling a burglary need not actually destroy any part of 
the building. It must, however, require the use of some 
force. The opening of a closed door, the raising of an 
unlocked window, the removal of a screen, is a sufficient 
breaking. An entering through an already open door or 
window, without the use of other force, is not burglary. 

The entry necessary to constitute the crime of 
burglary need not be of the whole of the body of the 
offender. If (by means of the breaking) the hand or arm 
or any part of the body is extended into the building far 
enough to commit the crime within the building, that is 
sufficient. 

In order for an entering to be burglary, it must also 
b.e with the intent to commit a felony within the 
building. In this case it is charged that the breaking and 
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Proof of 
Intent 

Possession 
of Stolen 
Property 

Aggravating 
Circum
stances 

( 

entering was with the intent to commit the crime (copy 
from information [indictment]), which is a felony under 
the law and which is defined as follows: (define felony 
charged). 

Even though an unlawful breaking .and entering is 
proved, if the evidence does not establish that it was done 
with the intent to commit the particular crime stated in 
the information (indictment) (or an offense included in 
that charge) the defendant must be found not guilty. 

The intent with which an act is done is an operation 
of the mind and, therefore, is not always capable of 
direct and positive proof. It may be established by 
circumstantial evidence like any other fact in a case. 

Proof of possession by an accused of property 
recently stolen by means of an unlawful breaking and 
entering is sufficient to justify a conviction of breaking 
and entering with intent to steal that property if the 
circumstances of the crime and of the possession of the 
stolen property, when considered in the light of all the 
evidence in the case, convince you beyond a reasonable 
doubt that the defendant committed the crime. 

' 
The punishment for the crime of burglary is greater if 

the defendant, at the time of breaking and entering, was 
armed with a dangerous weapon (did have and take into 
the building any nitroglycerine, dynamite, gunpowder or 
other high explosive) or, after breaking and entering the 
building, did arm himself or take into his possession any 
such high explosive (if the defendant, while in the 
building, did make an assault on any person lawfully in 
the building whether or not the person assaulted was one 
of the persons dwelling in the building). In the case on 
trial it is charged that the defendant, in addition to 
breaking and entering a dwelling (a building within the 
curtilage of a dwelling), (copy from charge). 
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Forms of 
Verdict 

Lesser 
IiiclUcied 
Offenses 

( 

Building 
Not 
Dwelling 

Entering 
Without 
Breaking 

( 

If you find the defendant guilty of the crime of 
burglary, it will be necessary for you to further determine 
and state ·in your verdict whether or not it has been 
proved beyond a reasonable doubt that the defendant 
(copy from charge), by using the appropriate form of 
verdict from those which will be submitted to you. 

A charge of burglary includes the lesser offenses of 
breaking and entering a building other than a dwelling 
with intent to commit a felony; entering without 
breaking any building of another, whether a dwelling or 
not, with the intent to commit a felony; and breaking 
and entering or entering without breaking a building of 
another with intent to commit a misdemeanor. 

If the evidence in this case does not establish all of 
the elements of burglary so that no conviction of that 
offense is proper, the jury should consider whether or not 
all of the elements of one of th~se lesser offenses has 
been proved. 

If it is proved that the defendant did unlawfully 
break and enter a building of (the person named) with 
the intent to commit the felony charged in the informac 
tion (indictment) but is not established that the building 
was the dwelling of (the person named) the defendant 
should be found guilty of breilirig and entering a 
building of another with intent to commit a felony. 

If it is proved that the defendant did unlawfully enter 
the dwelling or any other building of (person named) 
with the intent to commit the felony charged in the 
information (indictment) but is not proved that the entry 
was accomplished by a breaking; the defendant should be 
found guilty of entering a building of another without 
breaking with intent to commit a felony. 
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When Intent If it is proved that the defendant did unlawfully 
Is to break and enter, or enter without breaking, the building 
Commit described in the information (indictment), whether a 
Misdemeanor dwelling or not, but is not proved that the defendant did 

so with the intent to commit the felony charged in the 
information (indictment) but is proved that such break
ing and entering or entering without breaking was with 
the intent to commit a misdemeanor included within the 
felony which is charged, then the defendant should be 
found guilty of breaking and entering or entering without 
breaking, as the case may be, the building of another with 
intent to commit a misdemeanor. 

( 

\ 
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BURGLARY 
F.S. 810.02 

BUILDING NOT DWELLING 

2:05 
Crime 

It is a crime commonly called breaking and entering 
to commit a felony for any person 

I . to break and enter any building of another 
other than a dwelling (any ship or vessel of 
another) with the intent to commit a 
felony in such building (ship or vessel) 

or 

2. having entered a building of another which 
was not a dwelling (any ship or vessel of 
another) with the intent to commit a 
felony in such building {ship or vessel), to 
break any part of such building (ship or 
vessel) in committing or attempting to 
commit such felony. 

" 
2.06 
Elements 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant, without 
permission of the owner or occupant, 

L did break and enter 
vessel) of another 

a building (ship or 

2. the building (ship or vessel) was owned by 
(occupied as an owner, tenant or lessee by) 
(person alleged) 

3. at the time of the breaking and entering the 
defendant had a fully-formed, conscious 
intent to commit in said building (ship or 
vessel) the felony alleged in the informa
tion (indictment), that is to say (copy from 
charge) 
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Breaking 

Entering 

Intent 

( 

OR 

L 	 did enter a building (ship or vessel) of 
another 

2..	the building (ship or vessel) was owned by 
(occupied as an owner, tenant or lessee by) 
(person alleged) 

3. 	that at the time of so entering the defend
ant had a fully-forri:J.ed, conscious intent to 
commit in such building the felony alleged 
in the information (indictment), that is to 
say (copy from charge) 

4. 	after entering the building (ship or vessel), 
the defendant did break some part of the 
building (ship or vessel) in committing or 
attempting to commit the felony 

The breaking necessary to make the entering of a ( 
building a breaking and entering need not actually 
destroy any part of the building. "It must, however, 
require the use of some force. The opening of a closed 
door, the raising of an unlocked but closed window, the 
removal of a screen, is a sufficient breaking. An entering 
through an already open door or window, without the 
use of other force, is not a breaking and entering. 

The entry necessary to constitute the crime of 
breaking and entering with intent to commit a crime need 
hot be of the whole of the body of the offender. If (by 
means of the breaking) the hand or arm or any part of 
the body is extended into the building far enough to 
commit the crime within the building, that is sufficient. 

In this case it is charged that the breaking and 
entering was with intent to commit the crime of (copy 
from information or indictment) which is a felony under 
the law and which 1s defmed as follows: (define felony 
charged). The charge of (copy from information [mdict
ment]) included the lesser offense of (state lesser 
included offense) which is a misdemeanor. 
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Even though an unlawful breaking and entering or 
entering followed by a breaking is proved, if the evidence 
does not establish that it was done with the intent to 
commit the particular crime stated in the information 
(indictment) (or an offense included in that charge) the 
defendant must be found not guilty. 

The intent with which an act is done is an operation 
of the mind and, therefore, is not always capable of 
direct and positive proof. It may be established by 
circumstantial evidence like any other fact in a case. 

Proof of possession. by an accused of property 
recently stolen by means of an unlawful breaking and 
entering is sufficient to justify a conviction of breaking 
and entering with intent to steal that property if the 
circumstances of the crime and of the possession of the 
stolen property, when considered in the light of all the 
evidence in the case, convince you beyond a reasonable 
doubt that the defendant committed the crime. 

The punishment for the crime of breaking and 
entering with intent to commit a felony is greater if it be 
proved that the defendant 

l. 	did break such building by use of nitro
glycerine, dynamite, gunpowder or other 
high explosive 

2. 	 at the time of the breaking and entering did 
have and take into the building any nitro
glycerine, dynamite, gunpowder or other 
high explosive 

or 

3. after 	 breaking and entering (or having 
entered with such intent and then having 
broken such building) did take into his 
possession any such high explosives 
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In the case on trial it is charged that the defendant, in 
addition to breaking and entering a building with intent 
to commit a felony (or having entered with such intent 
and then having broken such building) did (copy from 
charge). 

If you find the defendant guilty of the crime of 
breaking and entering with intent to commit a felony (or 
having entered with such intent breaks such building), it 
will be necessary for you to further determine and state 
in your verdict whether or not it has been proved beyond 
a reasonable doubt that the defendant did (copy from 
charge), by using the appropriate form of verdict from 
those which will be submitted to you. 

(Here cover Entering Without Breaking as 

a lesser included offense, and also Break

ing and Entering with Intent to Commit 


a Misdemeanor) 
 ( 
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BURGLARY - ENTERING WITHOUT BREAKING 
F.S. 810.03 

It is a crime commonly called entering without 
breaking to commit a felony for any person to enter 
without breaking any dwelling house or other building 
(ship or vessel) of another with the intent to commit a 
felony in such building (ship or vessel). 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 the defendant did enter a building (ship or 
vessel) of another without permission of 
the owner or occupant 

2. 	 the building was owned by or was occupied 
by (the person alleged) as an owner, tenant 
or lessee 

3. 	 the entry was made with the fully-formed, 
conscious intent to commit in the building 
a felony charged in the information (indict
ment), that is to say (copy from charge) 

The entry necessary to constitute the crime of 
ent
nee
the
the
buil

evi
int
inf

ering without breaking with intent to commit a felony 
d not be of the whole of the body of the offender. If 
 hand or arm or any part of the body is extended into 
 building far enough to commit the crime within the 
ding, that is sufficient. 

Even though an unlawful entering is proved, if the 
dence does not establish that it was done with the 
ent to commit the particular crime stated in the 
ormation (indictment) (or an offense included in that 

charge) the defendant must be found not guilty. 

The intent with which an act is done is an operation 
of the mind and, therefore, is not always capable of 
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direct and positive proof. It may be established by 
circumstantial evidence like any other fact in a case. 

Proof of possession by an accused of property 
recently stolen by means of an unlawful entering without 
breaking is sufficient to justify a conviction of entering 
without breaking with intent to steal that property if the 
circumstances of the crime and of the possession of the 
stolen property, when considered in the light of all the 
evidence in the case, convince you beyond a reasonable 
doubt that the defendant committed the crime. 

If the evidence establishes that the defendant did 
enter the dwelling house of (the person ·alleged) in the 
nighttime, 1 stealthily and without the consent of the 
owner or any occupant, you may, and unless there are 
inconsistent facts or circumstances you should, infer thaz 
the entry was with the intent to commit a misdemeanor. 

The punishment for the crime of entering without 
breaking with intent to commit a felony is greater if it be 
proved that the defendant, at the time of the entering, 
did have and take into the building any nitroglycerine, 
dynamite, gunpowder or other high explosive or, ·after 
entering the building, did take into his possession any 
such high explosive. 

In the case on trial it is charged that the defendant, in 
addition to entering a building of another with intent to 
commit a felony, did (copy from charge). 

If you find the defendant guilty of the crime of 
entering without breaking with intent to commit a 
felony, it will be necessary for you to further determine 
and state in your verdict whether or not it has been 
proved beyond a reasonable doubt that the defendant 
(copy from charge) by using the appropriate form of 
verdict from those which will be submitted to you. 

I [See footnote I on p. 169. CLE Editor]. 

2To be used only when information or indictment alleges 
intent to commit an unknown crime. 
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BURGLARY - RAILROAD CAR 
F.S. 810.04 

2.05 It is a crime commonly called breaking and entering 
Crime to commit a felony for any person 

1. 	 to break and enter any railroad car of 
another with the intent to commit a felony 
in such railroad car · 

or 

2. having 	 entered a railroad car of another 
with the intent to commit a felony in such 
railroad car, to break any part of such 
railroad car in committing or attempting to 
commit such felony. 

2.06 The essential elements of this offense which must be ( Elements 	 proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant, without 
permission of the owner or person in possession, 

l. 	did break and enter a railroad car of 
another 

2. 	 the railroad car was owned by (held as a 
lessee by) (person alleged) 

3. 	at the time of the breaking and entering the 
defendant had a fully-formed, conscious 
intent to commit in said railroad car the 
felony alleged in the information (indict
ment), that is to say (copy from charge) 

OR 

I. 	did enter a railroad car of another without 
permission of the owner or occupant 
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2. 	 the railroad car was owned by (leased or 
rented to) (person alleged) 

3. 	at the time of so entering the defendant 
had a fully-formed, conscious intent to 
commit in such railroad car the felony 
alleged in the information (indictment) 

4. 	 after entering the railroad car, the defend
ant did break some part of the railroad car 
in committing or attempting to commit the 
felony 

The breaking necessary to make the entering of a 
railroad car a breaking and entering need not actually 
destroy any part of the railroad car. It must, however, 
require the use of some force. The opening of a closed 
door, the raising of an unlocked but closed window, the 
removal of a screen, is a sufficient breaking. An ·entering 
through an already open door or window, without the 
use of other force, is not a breaking and e,p.tering. 

The entry necessary to constitute the crime. of 
breaking and entering with intent to commit a crime need 
not be of the whole of the body of the offender. If (by 
means of the breaking) the hand or arm or any part of · 
the body is extended into the railroad car far enough to 
commit the crime within the railroad car, that is 
sufficient. 

Even though an unlawful breaking and entering is 
proved, if the evidence does not establish that is was done 
with the intent to commit the particular crime stated in 
the information (indictment) (or an offense included in 
that charge) the defendant must be found not guilty. 

The intent with which an act is done is an operation . 
of the mind and, therefore, is not always capable of 
direct and positive proof. If may be established by 
circumstantial evidence like any other fact in a case. 
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Proof of possession by an accused of property 
recently stolen by means of an unlawful breaking and 
entering is sufficient to justify a conviction of breaking 
and entering with intent to steal that property if the 
circumstances of the crime and of the possession of the 
stolen property, when considered in the light of all the 
evidence in the case, convince you beyond a reasonable 
doubt that the defendant committed the crime. 

The punishment for the crime of breaking and 
entering a railroad car with intent to commit a felony is 
greater if it be proved that the defendant 

I. 	did break such railroad car by the use of 
nitroglycerine, dynamite, gunpowder or 
other high explosives 

2. 	 at the time of breaking and entering, did 
have and take into the railroad car any 
nitroglycerine, dynamite, gunpowder or 
other high explosive 

or 

3. after breaking and entering the railroad car 
did take into his possession any such high 
explosive 

In the case on trial it is charged that the defendant, in 
addition to breaking and entering a railroad car with 
intent to commit a felony, did (copy from charge). 

If you find the defendant guilty of the crime of 
breaking and entering the railroad car with intent to 
commit a felony, it will be necessary for you to further 
determine and state in your verdict whether or not it has 
been proved beyond a reasonable doubt that the defend
ant did (copy from charge), by using the appropriate 
form from those which will be submitted to you. 

(Here cover Breaking and Entering to 

Commit a Misdemeanor and Entering Without 


Breaking as lesser included offenses) 
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Elements 

Entering 

BURGLARY - BREAKING AND ENTERING TO 
COMMIT MISDEMEANOR 
F.S. 810.05 

It is a crime commonly known as breaking and 
entering to commit a misdemeanor for any person to 
break and enter or enter without breaking any dwelling 
or building (ship or vessel) (railroad car) with the intent 
to commit a misdemeanor. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that 

1. 	 the defendant, either with or without 
breaking, did enter the building (ship or 
vessel) (railroad car) described in the 
information (indictment) 

( 
2. 	the building (ship or vessel) (railroad car) 

was owned by, or was occupied by, (person 
alleged) as an owner, tenant or lessee 

3. the 	 entry was without the consent of 
(person alleged) or other person authorized 
to give such consent 

4. 	 at the time of the entry the defendant had 
a fully-formed conscious intent to commit 
the misdemeanor alleged in the information 
(indictment), that is to say, (copy from 
charge) 

The entry necessary to constitute this crime need not 
be of the whole of the body of the offender. If the hand 
or arm or any part of the body is put into the building 
(ship or vessel) (railroad car) far enough to commit the 
crime therein, that is sufficient. 
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Proof of possession by an accused of property 
recently stolen by means of an unlawful breaking and 
entering or entering Without breaking is sufficient to 
justify a conviction of breaking and entering or entering 
Without breaking, as the case may be, With intent to steal 
that property if the circumstances of the crime and of the 
possession of the stolen property, when considered in the 
light of all the evidence in the case, convince you beyond 
a reasonable doubt that the defendant committed the 
crime. 

If the evidence establishes that the defendant did 
enter the dwelling house of (the person alleged) in the 
nighttime, 1 stealthily and without the consent of the 
oW!ler or any occupant, you may, and unless there are 
inconsistent facts or circumstances you should, infer that 
the entry was with the intent to commit a misdemeanor. 2 

1 [The 1970 Legislature substituted the words "at any 
time" for "in the nighttime." Laws of Florida ch. 70'29, 
effective Oct. 1, 1970. CLE Editor]. 

2Not to be given unless the information or indictment 
alleges intent to commit a misdemeanor, the nature of 
which is unknown to the prosecutor.

( 
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BURGLARY  BREAKING AND ENTERING 
MOTOR VEIDCLE 
F.S. 810.051 

2.05 
crime 

It is a crime for any person 

l. to break and enter any 

automobile 
truck 
trailer 
semi trailer 
housecar 

with intent to commit any crime; or 

2. to enter without breaking any 

automobile 
truck 
trailer 
semitrailer 
housecar 

with intent to injure the same (or any property therein) 
(or to commit larceny). 

2.06 
Elements 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

l. that the defendant did break and enter a 
(vehicle as charged) 

2. that the (vehicle as charged) was owned by, 
or was in the possession of (the person 
alleged) as an owner, tenant or lessee 

3. that the breaking and entering were with
out the consent of the (person alleged) or 
any other person authorized to give such 
consent 
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4. 	 that at the time of the breaking and 
entering the defendant had a fully-formed, 
conscious intent to commit some crime in 
the (vehicle as alleged) 

OR 

1. 	 that the defendant did enter without break
ing a (vehicle as alleged) 

2. 	 that the (vehicle as alleged) was owned by 
or was in the possession of (the person 
alleged) as an owner, tenant or lessee 

3. 	that the entry was without the consent of 
(person alleged) or any other person 
authonzed to give such consent 

4. 	that at the time of the entry the defendant 
had a fully-formed, conscious intent to 
injure the (vehicle or property as alleged), 
or to steal some property found m 1t 

The intent with which an act is done is an operation 
of the mind and, therefore, is not always capable of 
direct and positive proof. It may be established by 
circumstantial evidence like any other fact in a case. 

Proof of possession by an accused of property 
recently stolen by means of an unlawful breaking and 
entering or entering without breaking is sufficient to 
justify a conviction of breaking and entering or entering 
without breaking, as tlte case may be, witlt intent to steal 
tltat property if tlte circumstances of tlte crime and of tlte 
possession of the stolen property, when considered in tlte 
light of all the evidence in the case, convince you beyond 
a reasonable doubt that the defendant committed the 
crime. 

Even though an unlawful breaking and entering 
(entering witltout breaking) is proved, if tlte evidence 
does not establish that it was done with tlte intent to 
commit some crinte stated in the information (indict
ment), the defendant must be found not guilty. 
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BURGLARY  POSSESSING BURGLAR'S TOOLS 
F.S. 810.06 

2.05 
Crime-·

It is a crime commonly known as possession of 
burglar's tools for any person to make, mend (begin to 
make or mend) (knowingly have in his possession) any 
.engine, machine, tool or implement adapted and designed 
for cutting . through, forcing or breaking open . any 
building, vault, safe or other depository in order to steal 
therefrom money or other property (to commit any 
other crime) knowing the same to be adapted and 
designed for such purpose, with the intent to use or 
employ, or to allow some other person to use or employ, 
the same for such purpose. 

2.06 
Elements 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. that the defendant did make or mend 
(begin to make or mend) (knowingly have 
in his possession) the engine, machine, tool 
or implement described in the information 
(indictment) as (copy from charge) 

2. that the defendant knew the implement so 
described in the information (indictment) 
to be one both adapted and designed for 
cutting through, forcing or breaking open a 
building, vault, safe or other depository of 
property 

3. that the defendant had a fully-formed, 
conscious intent and purpose to use or 
employ, or to allow some other person to 
use or employ, such implement for the 
purpose of cutting through, forcing or 
breaking open some building, vault, safe or 
other depository in order to steal there
from money or property 
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LARCENY 

F.S. 
Section Page 

ABANDONMENT OF SHOPPING CARTS 811.29-B 187 


ANIMAL OR VEHICLE 81Lll; 811.13; 181 

811.20 


BEASTS OR BIRDS 811.09 180 


BUYING, RECEIVING, CONCEALING 

STOLEN PROPERTY 811.16 182 


FROM BURNING BIBLDING 811.03 178 


GENERALLY 811.021 174 

( 

INJURY TO DOGS 811.19(2) 183 

" 

LOGS OR TIMBER 811.07 179 


PERSONAL PROPERTY - PRESUMPTION 811.28 185 


REMOVAL OF SHOPPING CARTS 811.29-A 186 


TAKING OR USING TEMPORARILY ANY 

VEHICLE OR ANIMAL OF ANOTHER 

WITHOUT AUTHORITY 811.21 184 
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LARCENY -	 GENERALLY 
F .S. 811.021 

The crime of larceny, or stealing as it is commonly 
O;ime 	 called, may be committed in several ways, some of which 

it will not be necessary to consider in the case now on 
trial. 

For the purpose of this case, any person who, with 
intent to deprive or defraud the true owner of his 
property or the use and benefit thereof, or to appropriate 
the same to the use of the taker, or any other person, 

1. 	 takes from the possession of the true owner 
or any other person, 

or 
obtains from the true owner or any other 
person by color or aid of any fraudulent 
representations or pretense or of any false 
token or writing, 

or 
secretes, withholds or appropriates to his 
own use, or that of any person other than 
the true owner, 

any money, personal property, goods or 
chattels, thing in action, evidence of debt, 
contract, property or article of value of any 
kind; 

or 

2. having 	in his possession, custody or con
trol, as a broker, bailee, servant, attorney, 
agent, employee, clerk, trustee or officer of 
any person, association or corporation, 
member of co-partnership, pool or joint 
adventure, or as a person .authorized by 
agreement, or by competent authority, to 
hold or take such possession, custody or 
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control, any money, personal thing or 
action goods and chattels, evidence of debt, 
contract, property or article of value of any 
kind, appropriates the same to his own use, 
or that of any other person other than the 
true owner or person entitled to the benefit 
thereof; 

or 

3. 	while acting as executor, administrator, 
committee, guardian, receiver, collector or 
trustee of any description, appointed by 
deed, will or oth,er instrument, or by an· 
order or judgment of a court or officer, 
secretes, withholds or otherwise appropri
ates to his own use, or that of any person 
other than the true owner or person 
entitled thereto, any money, personal

( property, goods and chattels, thing in 
action, evidence of debt, contract, property 
or article of value of any kind; in his 
possession or custody by virtue of his 
office, employment or appointment; 

or 

4. steals, takes 	and carries away the property 
of another with the intent to permanently 
deprive the owner of the use of his 
property, I 

is guilty of the crime of larceny. 

I ordinarily this definition "4" will suffice. In cases when 
it is deemed necessary to use the statutory language of 
subsections 1, 2 or 3, it will frequently be desirable to 
eliminate those alternatives which do not fit the case. Of 
course, every possible phase of· larceny should, upon 
request, be covered unless the Supreme Court adopts a 
rule limiting instructions to those phases of an offense or 
those offenses as to which there is some evidence. 
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Elements 

Intent 

Degrees 

The essential elements of the crime of larceny which 
must be proved beyond a reasonable doubt before there 
can be a conviction in this case are that the defendant 

1. 	 did unlawfully get possession and control 
of property of (person alleged) by a taking 
without the consent of (person alleged) or 
legal custodian (by procuring possession 
from [person alleged] by some trick, 
scheme or device) with intent to perma
nently deprive the owner of the use of his 
property 

or 

2. having lawfully procured possession 	of or 
been entrusted with the property of 
(person alleged) did unlawfully convert 
that property to his own use without the 
consent of (person alleged) 

An essential element of every larceny i; the intent of 
the offender to permanently deprive the owner of the 
possession, use and enjoyment of his property and to 
convert that property to the use and enjoyment of the 
offender or some other person. 

2Larceny is divided into classes - grand larceny and 
petit larceny. If you find a defendant guilty, it will be 
necessary for you to specify in your verdict the degree of 
larceny of which you find him guilty by using the 
appropriate form of verdict from those which will be 
submitted to you. If the value of the property stolen is 
one hundred dollars or more, the offense is grand larceny. 
If the value of the property is less than one hundred · 
dollars, the offense is petit larceny. 

brhis paragraph to be used only when grand larceny is 
charged. 
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3If an agent, employee or servant, acting from a 
single scheme or plan to defraud his principal or 
employer, takes from his principal or employer in any 
period of twelve consecutive months money or property, 
or both, having an aggregate value of two hundred dollars 
or more, the crime is grand larceny even though no single 
taking was of a value of as much as one hundred dollars. 
However, a series of takings each of less than one 
hundred dollars not done from a single scheme or plan is 
a series of petit larcenies and is not grand larceny. 

3This paragraph to be used only when applicable to 
evidence. 

( 
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2.05 
Crime 

2.06 
Elements 

Value 

Definition 

LARCENY - FROM BURNING BUILDING 
F.S. 811.03 

The crime of larceny, or stealing as it is commonly 
called, may be committed in several ways, but for the 
purpose of the case now on trial it will be necessary to 
consider only that which I now define for you. 

It is a form of the crime of larceny for any person to 
steal, take or carry away any property from a building 
that is on fire or which has been removed from a building 
in .consequence of an alarm caused by fire. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction are that the defendant 

1. 	 did steal property of (person alleged) 

2. 	 that the offense took place in a building 
that was on fire (the property had been 
removed from a building in consequence of ( 
an alarm caused by fire) 

The value of the property taken is not a material 
element of this offense. 

Stealing is the taking and carrying away of the 
property of another with the intent to permanently 
deprive the owner of the use and enjoyment of the 
property. 

An essential element of this offense is the conscious 
intent to take prpperty of another and convert it to the 
uses of the taker. 

(For taking by mistake, see instructions on 

Larceny - Generally) 


I The offense here defined may include the offense of 
simple larceny, but unless the information or indictment 
contains the necessary allegations of value, a simple 
larceny conviction would be limited to petit larceny. 
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LARCENY -	 LOGS OR TIMBER 
F.S. 811.07 

2.05 The crime of larceny, or stealing as it is commonly 
Crime 	 called, may be committed in several ways, but for the 

purpose of this case now on trial it will be necessary to 
consider only that which I now define for you. 

It is a form of the crime oflarceny for any person to 
steal any log 	or logs or timber of less than the value of 
one hundred dollars. I 

Definition Larceny or stealing is the taking and carrying away of 
property of another with the intent to permanently· 
deprive the owner of the use or enjoyment of such 
property. 

(For taking by mistake, see instructions on 
Larceny - Generally) 

( 

1If the information or indictment charges grand larceny 
in the stealing of logs or ·timber, there would be an 
included lesser offense of a violation of F.S. 811.07, but 
petit larceny would not be a lesser included offense. 
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LARCENY -	 BEASTS OR BIRDS 
F.S. 811.09 

The crime of larceny, or stealing as it is commonly 
Crime 	 called, may be committed in several ways, but for the 

purpose of the case now on trial it will be necessary to 
consider only that which I now define for you. 

It is a form of the crime of larceny for any person to 
steal, take and carry away any (insert desfription of beast 
or bird from information or indictment) ordinarily kept 
in a state of confinement. The value of the beast or bird 
is not an element of this crime. 

Definition Larceny or stealing is the taking and carrying away of 
the property of another with the intent to permanently 
deprive the owner of the use or enjoyment of such 
property. 

(For taking by mistake, see instructions on (
Larceny - Generally) 

1Since whether the statute applies to a particular "beast 
or bird" is a question of law, it is much simpler for the 
court to so state in the beginning rather than quote the 
statute and then tell the jury that a squirrel or mocking
bird, etc., as the case may be, comes within this statute. 
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Crime 
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Value 

Definition 

( 

LARCENY - ANIMAL OR VEHICLE 
F.S. 811.11; 811.13; 811.20 

The crime of larceny, or stealing as it is commonly 
called, may be committed in several ways, but for the 
purpose of the case now on trial it will be necessary to 
consider only that which I now define for you. 

It is a form of the crime of larceny to steal any 

dog steer 
hog heifer 
horse calf 
mule sheep 
.mare goat 
filly lamb 
colt automobile 
cow motor truck 
bull motorcycle 
ox motor scooter 

the property of another. 

The value of the property stolen is not an element of 
this crime. 

Larceny or stealing is the taking and carrying away of 
the property of another with the intent to permanently 
deprive the owner of the use or enjoyment of such 
property. 

(For taking by mistake, see instructions on 

Larceny - Generally) 


NOTE: The embezzlement feature of larceny is not 
repeated here. In such a prosecution reference would be 
made to the appropriate paragraph of Instruction 
811.021. 
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2.05 
Crime 

2.06 
Elements 

BUYING, RECEIVING, CONCEALING 
STOLEN PROPERTY 
F.S. 811.16 

It is a crime commonly called rece1vmg stolen 
property for any person to buy, receive or aid in the 
concealment of stolen money, goods or property know
ing the same to have been stolen. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 that the money, goods or property 
described in the information (indictment) 
had been stolen · 

2. 	 that the defendant knew that it had been 
stolen 

3. with such knowledge, did buy, receive 	or 
aid in the concealment of''such money, 
goods or property 

It is not necessary for the state to prove that the 
defendant knew beyond a reasonable doubt that the 
property had been stolen. It is sufficient if the circum
stances of the transaction were so suspicious as to put a 
person of ordinary intelligence and caution upon inquiry 
and, nevertheless, the defendant did buy it, receive it or 
aid in concealing it. 
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INJURY TO DOGS 
F.S. 811.19(2) 

2.05 It is a crime for any person to maliciously injure, 
Crime wound or kill any dog, the property of another. 

Definition Maliciously means with a conscious intent to injure or 
wrong another. 
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2.05 
Crime 

Definitions 

( 

TAKING OR USING TEMPORARILY ANY 
VEHICLE OR ANIMAL OF ANOTHER 
WITHOUT AUTHORITY 
F.S. 811.21 

It is a crime for any person to wilfully, mischievously 
and without right take or use any 

boat 

vehicle 


or 

take, drive, ride or use any 

horse 

ass 

mule 

ox 


(other draft animal 

the property of another, without the consent of the 
owner or other person having legal custody, care or 
control of such property, but without the intent to steal. 

Wilfully means knowingly and intentionally. 

Mischievously means producing or tending to produce 
harm or injury. 
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Presumption 

Possession 
.of Stolen 
Property 

Honest 

Taking 


Inference 

PERSONAL PROPERTY - PRESUMPTION 
F.S. 811.28 

Proof that possession of personal property, other 
than a motor vehicle, was obtai11ed under a contract of 
hire and that the contract of hire was procured by means 
of a material false statement (that the Jessee failed to 
return the property to the owner or other lawful 
custodian thereof within ten days after demand) shall be 
prima facie evidence of larceny. 

Proof of possession by the .defendant of property 
recently stolen is sufficient to justify a conviction of the 
larceny of that property if the evidence of the taking and 
the circumstances of the possession, when considered in 
the light of all the evidence in the case, convince you 
beyond a reasonable doubt that the defendant committed 
the crime. 

When a taking (or an appropriation to one's own use) 
is with an honest belief that the taker has the right to 
take the property (to apply it to Ills own use) there is no 
larceny, even though the taker may have been mistaken. 

When property is taken openly and there is no 
concealment of the property or the taking, you may infer 
that the taking was under an honest belief of right and 
that there was no intent to steal, in which event there 
should be a verdict of not guilty. 
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LARCENY  REMOVAL 
OF SHOPPING CARTS 
F.S. 811.29-A 

2.05 
Crime 

It is a crime for any person to remove any shopping 
cart from the premises of the owner without the consent 
of the owner or the agent, servant or employee of the 
owner, given at the time of removal, provided the owner 
shall have posted in at least three prominent places in his 
store and at each exit therefrom a copy of Section 
811.29, Florida Statutes, printed in type no smaller than 
twelve point. 

Definitions A shopping cart is a push cart of a type commonly 
provided by grocery stores and markets for the use of the 
public in transporting commodities in stores and markets 
and incidentally from the store to a place outside the 
store. 

The premises of the owner shall include all the 
parking. area set aside by, or on behalf 0f, the owner for 
the parking of cars for the convenience of the customers 
of the owner. 

( 
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2.05 
Crime 

Definitions 

( 

LARCENY - ABANDONMENT OF SHOPPING CARTS 
F.S. 811.29 - B 

It is a crime for any person to abandon any shopping 
cart upon any public street, sidewalk or parking lot, other 
than a parking lot on the premises of the owner. 

A shopping cart is a push cart of a type commonly 
provided by grocery stores and markets for the use of the 
public in transporting commodities in stores and markets 
and· incidentally from the store to a place outside the 
store. 

The premises of the owner shall include all the 
parking area set aside by, or on behalf of, the owner for 
the parking of cars for the convenience of the customers 
of the owner. 
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ROBBERY 

F.S. 
Section Page 

ROBBERY 813.0ll 190 

( 
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2.05 
Crime 

2.06 
Elements 

Value 

Force 

ROBBERY 
F.S. 813.011 

It is the crime of robbery for any person by force, 
violence or assault or putting in fear to rob, steal and take 
away from the person or custody of another any money 
or other personal property of any value whatsoever. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that 

1. the defendant did take from the person or 
immediate custody of (victim) the (money 
or property described in charge) 

2. 	 the property was taken against the will of 
(victim) and was taken by means of force, 
violence or assault or by putting (victim) in 
fear 

3. the taking 	was with the intent to perma
nently deprive the owner of the use of the 
property taken 

The property taken must be of some value but the 
extent of the value makes no difference in determining 
guilt of the crime of robbery. 

The taking must be by the use of force or violence or 
by assault so as to overcome the resistance of the victim 
or by putting the victim in fear so that he does not resist. 
The law does not require that the victim of robbery resist 
to any particular extent or that he offer any actual 
physical resistance if the circumstances are such that he is 
placed in fear of death or great bodily harm if he does 
resist. But unless prevented by fear there must be some 
resistance to make the taking one done by force or 
violence. 
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Resistance 

Victim 
Unconscious 

Taking 

( 

Title to 

Property 


Lesser 
filcluded 
Offenses 

Degrees of 
Larceny 

Picldng a pocket or purse-snatching is not robbery if 
no more force or violence is used than is necessary to 
physically remove the property from a person who does 
not resist. But if the victim resists in any degree and this 
resistance is overcome by the phys1cal force of the 
offender the crime of robbery is complete. 

It is also robbery if a person, with intent to steal, 
administers poison or a drug to another so that the victim 
becomes unconscious and then, while the victim is 
unconscious, takes property from the person or immedi
ate possession of the victim. 

In order for a taking by force, violence or putting in 
fear to be robbery it is not necessary that the taking be 
from the person of the victim. It is sufficient if the 
property 'taken be in the presence of and under the 
immediate and actual control of the victim so that it 
cannot be taken without the use of force, violence or 
intimidation directed against the victim. 

In order for a taldng of property by force, violence or 
putting in fear to be robbery it is not necessary that the 
person robbed be the actual owner of the property. It is 
sufficient if he has the custody of the property at the 
time of the offense. 

The crime of robbery includes and embraces the 
· lesser offense of larceny. Larceny is the taldng, stealing 

and carrying away of the property of another with the 
intent to permanently deprive the owner of the use of his 
property. 

If, from the evidence, you find beyond a reasonable 
doubt that the defendant did steal, take and carry away 
the property described from the person alleged in the 
information (indictment) but are not convinced beyond a 
reasonable doubt that the taking was accomplished by 
force, violence, assault or putting in fear you should find 
the defendant guilty of larceny, and 
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a. 	 in this case the information (indictment) 
does not allege the value of the property to 
be one hundred dollars or more, so the 
verdict should find the defendant guilty of 
petit larceny 

b. 	 if the value of the property stolen as 
established by the evidence was one 
hundred dollars or more the verdict should 
find the defendant guilty of grand larceny, 
but if the evidence does not establish that 
the value of the property stolen was one 
hundred dollars or more the verdict should 
find the defendant guilty of petit larceny 

c. 	 in this case the property alleged to have 
been taken is the subject of a specific 
statute relating to larceny and the verdict 
should find the defendant guilty of larceny 
of the specific items of property alleged in 
the information (indictment) and proved 
by the evidence to have been stolen. 

NOTE: In appropriate cases, and in all cases if requested, 
the instructions should include definitions of attempts, or 
assault with intent. 
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TRESPASS 

F.S. 

Section Page 


BREAKING ENCLOSURE 821.05 -A 203 


CARRYING AWAY OR 

DESTROYING VEGETATION 821.12 206 


CUTTING, BOXING OR REMOVING 

TREES OR WOOD 821.16 213 


ENCLOSED LAND, TO HUNT OR FISH 821.05 - B 204 


· ENTERING AFTER BEING FORBIDDEN 821.01-A · 194 


ENTRY OF CULTIVATED 

LAND WITHOUT CONSENT 821.03 -A 199 


ENTRY TO WILFULLY TRESPASS 821.04 201 


( MALICIOUS DESTRUCTION OF TREES 8',?l.15-A 211 


MALICIOUSLY SEVERING 

FROM FREEHOLD 821.15 - B 212 


RE-ENTRY AFTER BEING EJECTED 821.01-C 197 


REFUSING TO LEA VE 

PREMISES OF ANOTHER 821.01-B 196 


SEVERING, TAKING AWAY OR 

DESTROYING VEGETATION 821.121-A 207 


TAKING FISH HAVING MONEY VALUE 821.121-B 209 


TO CUT OR INJURE VEGETATION 821.14 210 


TO HUNT OR FISH 821.03 - B 200 


USING PROFANE OR INDECENT 

LANGUAGE AFTER EJECTMENT 821.01 - D 198 


WHEN WITH MALICE 821.28 214 


193 




( 

TRESPASS -	 ENTERING AFTER BEING FORBIDDEN 
F.S. 821.01-A 

2.05 The crime of trespass may be committed in several 
Crime ways. 

For the purposes of the case on trial it is the crime of 
trespass for any person to wilfully enter into the enclosed 
land and premises (private residence) (house) (building) 
of another being forbidden so to enter by the lawful 
occupant. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

1. 	 (person alleged) was the lawful occupant of 
the lands and premises (private residence) 
(house) (building) described in the informa
tion (indictment) (affidavit) in this case ( 

2. 	 the lands and premises were enclosed 

3. (person alleged) 	 (either in person or by 
someone authorized to speak for him) did 
forbid the defendant to enter (upon) such 
lands and premises (private residence) 
(house) (building) 

4. 	 notwithstanding that fact the defendant 
did enter into such land and premises 
(private residence) (house) (building) 

5. 	 such entering by the defendant was done 
wilfully 

Definitions Wilfully means intentionally, knowingly and pur
posely. 

Land is regarded as enclosed within the meaning of 
the laws against trespass if it 
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a. 	 is enclosed by fence of substantial construc
tion, whether with rails, logs, post and 
railing, iron, steel, barbed wire, other wire 
or other material, which stands at least 
three feet in height 

b. has been cleared 	of its natural vegetation 
and is presently planted with a crop, 
orchard, grove, ·pasture or trees, or is fallow 
land as a part of a crop rotation. Fallow 
land is land allowed to lie idle during a 
growing season 

c. 	 has been posted with signs placed not more 
than five hundred feet apart along and at 
each corner of the boundaries of the land 
upon which signs there appears promi
nently, in letters not less than two inches 
high, the word "posted" together with the 
name of the owner, lessee or occupant of 
the land, the signs being placed along the 
boundary line of the posted land in such a 
manner and position as to be clearly 
noticeable from outside the boundary line. 
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TRESPASS  REFUSING TO LEA VE PREMISES 
OF ANOTHER 
F.S. 821.01 - B 

2.05 
Crime 

The crime of trespass may be committed in several 
ways. 

For the purposes of the case on trial it is the crime of 
trespass for any person to wilfully refuse to depart from 
the enclosed land and premises (private residence) 
(house) (building) of another after being warned by the 
lawful occupant to depart therefrom. 

2.06 
Elements 

The essential elements of this offense, which must be 
proved beyond a reasonable doubt before there can. be a 
conviction in this case are 

1. the defendant was on the enclosed land and 
premises (in the private residence) (house) 
(building) of (person alleged) described in 
the information (indictmeht) (affidavit) in 
this case 

2. a lawful occupant of such enclosed land 
and premises (private residence) (house) 
(building) told the defendant to depart 
from or leave such premises (building) 

3. the defendant wilfully refused to do so 

Definition Wilfully 
posely. 

means intentionally, knowingly and pur

(Definition of "enclosed land" is not repeated 
here. If needed refer to Instruction 821.01 -A 

on p. 194) 
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2.05 
Crime 

2.06 
Elements 

( 

Definition 

TRESPASS - RE-ENTRY AFTER BEING EJECTED 
F.S. 821.01 - C 

The crime of trespass may be committed in several 
ways. 

For the purposes of the case on trial it is the crime of 
trespass for any- person who has departed from the 
enclosed land and premises (private residence) (house) 
(building) of another pursuant to a warning from the 
lawful occupant to wilfully re-enter such enclosed land 
and premises (private residence) (house) (building) with
out first obtaining the consent of the lawful occupant. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant was on the enclosed land and 
premises (private residence) (house) 
(building) of (perso.t;i alleged) described in 
the information (indictment) (affidavit) in 
this case 

2. he 	was told by (person alleged) to leave 
such premises or building 

3. he did leave the premises (building) 	but, 
without first getting the consent of (person 
alleged), did wilfully re-enter such premises 
(building) 

Wilfully means intentionally, knowingly and pur
posely. 

(Definition of "enclosed land" is not repeated here 

If needed refer to Instruction 821.01 - A 


onp. 194) 
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TRESPASS  USING PROFANE OR INDECENT 
LANGUAGE AFTER EJECTMENT 
F.S. 821.01 - D 

2.05 
Crime 

The crime of trespass may be committed in several 
ways. 

For the purpose of the case on trial it is the crime of 
trespass for any person who has departed from the 
enclosed land and premises (private residence) (house) 
(building) of another pursuant to a warning from the 
lawful occupant, to wilfully remain about the vicinity 
using profane or indecent language. 

2.06 
Elements 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this care are 

I. the defendant was on the enclosed land and 
. premises (private residence) (house) 
(building) of (person alleged) described in 
the information (indictment) (affidavit) in 
this case 

2. he was told by (person alleged) 
. such premises (building) 

to leave 

3. he did leave the premises (building) but did 
wilfully remain in the vicinity using 
profane or indecent language 

Definitions Wilfully 
posely. 

means knowingly, intentionally and pur-

Profane language is language implying divine 
condemnation or words denoting irreverence to God and 
holy things - blasphemous. 

Indecent language is language which is offensive to 
common decency or lewd or obscene. 
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2.05 
Crime 

2.06 
Elements 

( 

Definitions 

TRESPASS - ENTRY OF CULTIVATED 
LAND WITHOUT CONSENT 
F.S. 821.03 -A 

The crime of trespass may be committed in several 
ways. 

For the purposes of the case on trial it is the crime of 
trespass for any person to wilfully and with a view of 
trespassing enter any land of another where crops or fruit 
of any kind are cultivated without first obtaining the 
written permission of the owner or occupant. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 the defendant did enter upon the lands of 
(person alleged) where crops or fruit were 
cultivated without having first obtained the 
written permission of the owner or person 
lawfully occupying" such lands 

2. 	 such entering was done wilfully and with a 
view of trespassing 

Wilfully means intentionally, knowingly and pur
posely. 

"With a view of trespassing" means with a conscious 
intention to disregard the property rights of another by 
going on his land without his consent. 
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TRESPASS - TO HUNT OR FISH 
F;S. 821.03 - B 

2.05 The crime of trespass may be committed in several 
Crime ways. 

For the purposes of the case on trial it is the crime of 
trespass for any person to wilfully and with a view of · 
trespassing enter upon the land of another to hunt or fish 
without first getting the written permission of the owner 
or occupant. 

2.06 The essential elements of this offense which must be 
Elements 	 . proved beyond a reasonable doubt before there can be a 

conviction in this case are 

!. 	the defendant did enter upon the lands of 
(person alleged) described in the informa
tion (indictment) (affidavit) in this case 
without first getting the written consent of 
the owner or person in the possession of 
the land 

2. 	 at the time of such entering the defendant 
did intend to fish or hunt upon such lands 

3. 	 the entering was done wilfully and with a 
view of trespassing 

Definitions Wilfully means knowingly, intentionally and pur
posely. 

"With a view of trespassing" means with a conscious 
intention to 	disregard the property rights of another by 
going on his land without his consent. 

200 




2.05 
Crime 

2.06 
Elements 

( 

Definitions 

( 

TRESPASS - ENTRY TO WILFULLY TRESPASS 
F.S. 821.04 

The crime of trespass may be committed in several 
ways. 

For the purposes of the case on trial it is the crime of 
trespass· for any person to wilfully and with a view of 
trespassing enter any land of another which is posted, 
fenced or cultivated (bounded or entirely surrounded by 
sea, gulf, bay, canal, river, creeks or lakes) without 
permission of the owner or occupant authorized to give 
such permission. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

l. 	the defendant did enter upon the land of 
(person alleged) described in the informa
tion (indictment) (affidavit) in this case 

2. 	 at the time such lands were fenced, posted, 
or cultivated (were bounded or entirely 
surrounded by sea, gulf, bay, canal, river, 
creeks or lakes) 

3. 	 the defendant did not have permission of 
the owner of the land or an occupant 
authorized to give such permission to enter 
upon such lands 

4. 	 the entering was done wilfully and with a 
view of trespassing 

Wilfully means knowingly, intentionally and pur
posely. 

"With a view of trespassing" means with a conscious 
intention to disregard the property rights of another by 
going on his land without his consent. 
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Land is fenced when it is enclosed by fence of 
substantial construction, whether with rails, logs, post 
and railing, iron, steel, barbed wire, other wire or other 
material, which stands at least three feet in height. 

Land is posted when it has been posted with signs 
placed not more than five hundred feet apart along and at 
each corner of the. boundaries of the land upon which 
signs there appears prominently, in letters not less than 
two inches high, the word "posted" together with the · 
name of the owner, lessee or occupant of the land, the 
signs being placed along the boundary line of the posted 
land in such a manner and position as to be clearly 
noticeable from outside the boundary line. 

Land is cultivated when it has been cleared of its 
natural vegetation and is presently planted with a crop, 
orchard, grove, pasture or trees, or is fallow land as a part 
of a crop rotation. Fallow land is land allowed to lie idle 
during a growing season. 
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2.05 
Crime 

2.06 
Elements 

( 

Definition 

( 

TRESPASS - BREAKING ENCLOSURE 
F.S. 821.05 -A 

The crime of trespass may be committed in several 
ways. 

For the purposes of the case on trial it is the crime of 
trespass for any person to wilfully lay or throw down the 
fence or bars, or open a gate of another (with evil intent 
by any other means interfere with the fence of another) 
thereby exposing the crops or other property of another 
to waste, destruction or freedom. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 the defendant did 

a. 	 lay or throw down the fence of 
(person alleged) 

b. 	 throw down the bar or open the 
gate of (person alleged) . 

c. 	 with evil intent interfere with the 
fence of (person alleged) 

2. 	 by so doing the defendant did expose the 
crops or other property of another person 
to waste or destruction (the animals or 
livestock of another to escape) 

3. 	 such act was done wilfully 

Wilfully means knowingly, intentionally and pur
posely. 
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TRESPASS - ENCLOSED LAND, 

TO HUNT OR FISH 

F.S. 821.05 - B 

2.05 The crime of trespass may be committed in several 
Crime ways. 

For the purposes of the case on trial it is the crime of 
trespass for any person to enter upon the enclosed land 
of another (land of another bounded or formed by a sea, 
gulf, bay, river, creek or lake) which is posted, with the 
intent to hunt or fish thereon without the consent of the 
owner, or . person occupying the land and authorized to 
give such consent. 

2.06 The essential elements of this offense which must be 
Elements proved beyond a reasonable doubt before there can be a · 

conviction in this case are 
( 

I. 	the defendant did enter upoJ;l the enclosed 
land of (person alleged) (lands of person 
alleged which were bounded or formed by 
sea, gulf, bay, river, creek or lake) 
described in the information (indictment) 
(affidavit) in this case 

2. 	 at the time of such entering the lands were 
enclosed 

3. 	 the entry was without the consent of the 
owner or a person lawfully occupying the 
land and authorized to give such consent 

4. 	 such entering was for the purpose of 
hunting or fishing upon such lands 

(Definition of "enclosed land" is not repeated here. 
If needed refer to Instruction 821.01 -A on p. 194) 
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Posted land is that which has been posted with signs 
placed not more than five hundred feet apart along and at 
each corner of the boundaries of the land upon which 
signs there appears prominently, in letters not less than 
two inches high, the word "posted" together with the 
name of .the owner, lessee or occupant of the land, the 
signs being placed along the boundary line of the posted 
land in such a manner and position as to be clearly 
noticeable from outside the boundary line. 

NOTE: It is impossible to follow the statute and avoid 
the inconsistent use of the words "posted" and 
"enclosed." 

( 
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TRESPASS -.CARRYING AWAY OR 
DESTROYING VEGETATION 
F.S. 821.12 

2.05 The crime of trespass may be committed in several 
Ctime ways. 

For the purpqses of the case on trial it is the crime of 
trespass for any person to take and carry away (destroy) 

l. 	from any farm, garden, orchard, orange or 
lemon grove, any farm products, vege
tables, fruits or flowers or corn or cotton 
from the stalk 

or 

2. 	 from any vineyard any grapes of any 
money value 

without the consent of the owner or manager. 

2.06 The essential elements of this offense which must be ( 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

I. 	the defendant did take and carry away 
(destroy) some 

farm products 
vegetables 
fruit 
flowers 
corn or cotton from the stall( 

from the farm, garden, orchard, orange or 
lemon grove of (person alleged) 

or 
grapes of some money value from the 
vineyard of (person. alleged) 

2. 	 that such act was done without the consent 
of the said (person alleged) or the manager 
or person in charge of the premises 
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2.05 
Crime 

( 

2.06 
Elements 

TRESPASS-SEVERING, TAKING AWAY 
OR DESTROYING VEGETATION 
F.S. 821.121-A 

The crime of trespass may be committed in several 
ways. 

For the purposes of the case on trial it is the crime of 
trespass for any person to sever, take or carry away 
(injure or destroy) any 

farm products 
vegetables 
fruit 
flowers 
corn or cotton from the stalk 

having any money value, from any 

farm 
garden 
orchard 
vineyard 
orange, grapefruit, tangerine, lemon or lime or other 

citrus grove 
improved land 

without the consent of the owner or manager. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 the defendant did sever, take or carry away 
(injure or destroy) some (copy from infor
mation [indictment] [affidavit]) from the 
(copy from information [indictment] 
[affidavit]) of (person alleged) 
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2: 	 that the property so severed, taken or 
carried away (injured or destroyed) had 
some money value 

3. 	that act was done without the consent of 
(person alleged) or the manager or person 
in charge of the premises 
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2.05 
Crime 

2.06 
Elements 

TRESPASS - TAKING FISH HA YING MONEY VALUE 
F.S. 821.121 - B 

The crime of trespass may be committed in several 
ways. 

For the purpos.es of the case on trial it is the crime of 
trespass for any person to take, carzy away (injure or 
destroy) any (tropical or other) fish having any money 
value from any fish hatchezy or fish farm without the 
consent of the owner or manager. 

The essential elements· of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 the defendant did. take or carry away 
(injure or destroy) some (tropical or other) 
fish from a fish hatchezy or fish farm of 
(person alleged) without the consent of 
(person alleged) or the manager or person 
in charge of the pr.;mises 

2. the fish so taken and carried away (injured 
or destroyed) had some money value 
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2.05 
Crime 

2.06 
Elements 

Definition 

TRESPASS - TO CUT OR INJURE VEGETATION 
F.S. 821.14 

The crime of trespass may be committed in several 
ways. 

For the purposes of the case on trial it is the crime of 
trespass for any person to wilfully enter upon the garden, 
orchard or other improved land of another without the 
permisSion of the owner and with the intent to 

cut take 

carry away destroy 

injure 


the 
trees grains 
grass hay 
fruit vegetables 

growing or being upon such lands. 	 ( 

The essential elements of this offense Which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

L 	 the defendant did enter upon the garden, 
orchard or other improved land of (person 
alleged) and did (copy from charge) some 
(copy from charge) growing or being upon 
such lands 

2. 	 the act was done wilfully, and without the 
consent of (person alleged) 

Wilfully means knowingly, intentionally and pur
posely. 
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2.05 
Crime 

2.06 
Elements 

( 

Definitions 

TRESPASS - MALICIOUS DESTRUCTION OF TREES 
F.S. 821.15 -A 

The crime of trespass may be committed in several 
ways. 

For the purposes of the case on trial it is the crime of 
trespass for any ·person to wilfully and maliciously 
(wantonly and without cause) cut down or destroy by 
girdling or by lopping or otherwise injure any (fruit or 
other) tree or any shrub, plant, vine or flower not his 
own which is standing or growing for shade, ornament or 
other useful purpose. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

!. 	the defendant did cut down or destroy by 
girdling or by lopping (did otherwise 
injure) some (copy from charge) from land 
which did not belong to him 

2. the 	 growth so cut down or destroyed 
(otherwise injured) was standing or growing 
for shade, ornament or. other useful 
purpose 

3. the 	 act was done both wilfully and 
maliciously (wantonly and without cause) 

Wilfully means intentionally, knowingly and pur
posely. 

Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another. 

Wantonly means with reckless disregard of the rights 
of others and with a consciousness that injury to another 
will likely be caused. 
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TRESPASS - MALICIOUSLY SEVERING 
FROM FREEHOLD 
F.S. 821.15 - B 

2.05 
Crime 

The crime of trespass may be committed in several 
ways. 

For the purposes of the case on trial it is the crime of 
trespass for any person to maliciously and injuriously 
sever from the freehold of another any product thereof 
or anything attached thereto. 

2.06 
Elements 

The essential elements bf this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. the defendant did sever from the land of 
(person alleged) some product growing on 
such land or some property attached 
thereto ( 

2. the act was 
injuriously 

done both maliciously and 

Definitions Maliciously means wrongfully, intentionally, without 
legal justification or excuse and with the knowledge that 
injury or damage will or may be caused to another. 

Injuriously as used in this case means that the act 
done did cause injury or damage to (person alleged) by 
making his property less valuable or attractive or by 
destroying something of sentimental value to the owner. 
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2.05 
Crime 

( 
2.06 
Elements 

TRESPASS - CUTTING, BOXING OR 
REMOVING TREES OR WOOD 
F.S. 821.16 

The crime of trespass may be committed in several 
ways. 

For the purpose of the case on trial it is the crime of 
trespass for any person to 

I. 	cut, box or girdle any kind of timber 
standing, growing or being on the land of 
another without the consent of the owner 

or 

2. 	remove from any land of another, without 
his consent, any timber or wood of any 
kind. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

l. 	the defendant did (himself, or did hire, 
employ or procure another person to) cut, 
box or girdle some timber being or growing 
upon the land of (person alleged) 

or 

the defendant did (himself, or did hire, 
employ or procure another person to) 
remove from the land of (person alleged) 
some timber or wood of any kind 

2. 	 that act was done without the consent of 
(person alleged) 
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TRESPASS-WHENWITHMALICEl 
F.S. 821.28 

When a trespass is committed with a design, that is to 
say a conscious intent, to cause damage or injury to the 
property of another or to cause the removal from the 
property of another any growing crop or other plant life 
or any animal, either wild or domestic, it is trespass with 
malice. In this case the defendant is charged with trespass 
with malice. If you find him guilty of trespass it will be 
your duty to also determine if that trespass was com
mitted with malice as that term has been defined to you. 

If it has been proved beyond a reasonable doubt that 
the defendant committed the trespass charged and that it 
was committed with malice you should so state in your 
verdict. If it has been proved beyond a reasonable doubt 
that the defendant committed the trespass charged, but it 
has not been proved beyond a reasonable doubt that it 
was done with malice, you should find him guilty of 
trespass without malice. 

1(To be used only when trespass with malice is charged in 
the information or indictment) 
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FORGERY - BAD CHECKS 


FORGERY 

FORGERY - UTTERING 

STOPPING PAYMENT ON CHECK 
FOR FARM OR GROVE PRODUCTS 

STOPPING PAYMENT ON CHECK 
TO DEFRAUD 

WORTHLESS CHECK 
( 

WORTHLESS CHECK 
OBTAINING PROPERTY 
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F.S. 
Section Page 

831.01 216 

831.02 218 

832.04 220 

832.041 222 

832.05(2) 224 
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2.05 
Crime 

2.06 
Elements 

FORGERY 
F.S. 831.01 

It is the crime of forgery for any person to falselj' 
make, alter, forge or counterfeit any order for money 
with intent to injure or defraud any other person. 

The forgery may consist of signing the name of 
another person or a firm or corporation or a name which 
is not that of any person, firm or corporation. It may 
consist of changing any material part of the instrument 
such as the amount or the name of the payee. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant did sign the name (from 
charge) to the order for the payment of 

1money described in the information 
(indictment) either as maker or endorser 

" 
2. 	 the name so signed was that of a person 

(firm) (corporation) other than the defend
ant who had not authorized the defendant 
to sign his name or its name to the 
instrument or the name so signed was not 
the name of any real person (firm) 
(corporation) 

1The list of documents which may be the subject of the 
statutory crime of forgery (and, therefore, a felony) is so 
long it is not detailed here. Reference to the statute 
should be made in each case. Common-law forgery (a 
misdemeanor) may still be committed in Florida. It is a 
question of law in each case whether the instrument 
alleged to have been the subject of the forgery is within 
F.S. 831.01 or whether the prosecution is under F.S. 
775.01. 
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Proof 

( 

Definition 

3. 	at the time of such signing the defendant 
did intend that some person would be 
injured or defrauded by the use of the 
instrument so signed 

or 

the defendant did change or alter a material 
part of an order for the payment of 
money 2 in the manner charged in the 
information (indictment) which has been 
read to you 

4. 	 the change or alteration of the instrument 
was made with the intent that some person 
would be injured or defrauded by the use 
of the instrument so changed or altered 

It is not necessary that the defendant intended to use 
the instrument himself or to profit himself from its use. 
It is sufficient if he intended that some person would use 
it to injure or defraud. Nor is it necessary to prove what 
person the defendant intended to be injured or defrauded 
if he did intend that some person would be injured or 
defrauded. 3 

The essence of the crime of forgery is the false and 
fraudulent making of a written instrument which appears 
to, but does not, have the genuine signature of some 
other person, or the changing, in a material way, of a 
written instrument which does have the genuine signature 
of some other person. In either case there must be an 
intent that someone will be deceived thereby, and will be 
injured or defrauded by the use of the forged instrument. 

2see footnote on p. 216. 

3when the information or indictment alleges an intent to 
defraud on)y named parties the last sentence of this 
paragraph should be omitted. 
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FORGERY -	 UTTERING 
F.S. 831.02 

2.05 It is the crime of uttering a forged instrument for any 
Crime 	 person to utter and pu~lish as true a false, forged or 

altered order for money knowing the same to be false, 
forged or altered with intent to injure or defraud any 
other person. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

I. 	the defendant had in his possession an 
instrument having the appearance of a 
genuine order for the payment of money 1 
described in the information (indictment) 
which has been read to you 

2. 	 the order for the payment of money 1 was 
not genuine but was false, forged or 
counterfeit 

3. 	the defendant knew that the order for 
1money was not genuine and was in fact 

forged 

4. the defendant did offer 	or tender, or did 
attempt to pass the forged order for the 
payment of money 1 to (person alleged) 
with the intent thereby to injure or defraud 
someone 

Definition A forged instrument is a writing 

to which an unauthorized person has signed 
the name. of another person, a firm or a 
corporation 

1See notes on forgery. The instructions must relate to the 
particular type of instrument alleged to have been forged. 
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or 

to which a person has signed a name which 
appears to be, but is not, the name of a 
person, firm or corporation 

or 

which bears the true signature of a person, 
firm or corporation but which has been 
changed or altered in a material way. 

( 
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2.05 
Crime 

2.06 
Elements 

STOPPING PAYMENT ON CHECK FOR 
FARM OR GROVE PRODUCTS 
F.S. 832.04 

It is a crime for any person, with the intent to 
defraud a producer of farm or grove products, to (in 
person or by agent) (make) (draw) (utter) (deliver) give 
to such producer any check (draft) (written order for the 
payment of money) upon any bank (person) (corpora
tion) and secure from such producer for (on account of) 
such check (draft) (written order for the payment of 
money) any farm or grove products (whether such 
product or products be valued at the amount of such 
check [draft] [written order for the payment of money] 
or a greater or lesser value) and, pursuant to and in 
furtherance of such intent to defraud, to thereafter stop 
payment on such check. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are " 

I. 	the defendant had the intent to defraud a 
producer of farm or grove products, named 
in the information (indictment) as (person 
alleged) 

2. 	 in order to carry out that intent the. 
defendant (in person or by agent) did 
procure from the (person alleged) some 
farm or grove products in exchange for a 
check (draft) (written order for the 
payment of money) 

3. still 	 acting pursuant to the intent to 
defraud, the defendant (in person or by 
agent) did stop payment on the check 
(draft) (written order for the payment of 

. money) so given 
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Definition 

Verdict 

Proof 

( 

( 

By stopping payment on a check (draft) (written 
order for the payment of money) is meant directing the 
bank (person) (corporation) upon which it is drawn not 
to pay the check when it is presented. 

In this case, if you find the defendant guilty it will be 
necessary to include in your verdict a finding of whether 
the value of the produce secured by means of the check 
(draft) (written order for the payment of money) was 
fifty dollars or more or was less than fifty dollars. You 
will do this by using the appropriate form of verdict from 
the forms which will be submitted to you. The value of 
the produce is not necessarily the same as the amount of 
the check (draft) (written order for the payment of 
money) and it is the value of the produce which 
determines the degree of the crime. 

If the person who gives a check (draft) (written order 
for the payment of money) for farm or grove products 
has himself, or by his agent, personally inspected the 
product at or before the givini,; of the check (draft) 
(written order for the payment of money) and thereafter 
stops payment on the check (draft) (written order for the 
payment of money) the jury is justified in drawing the 
conclusion that there was an intent to defraud at the time 
of giving the check (draft) (written order for the payment 
of money) and at the time of stopping payment of it. 
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2.05 
Crime 

2.06 
Elements 

Definition 

( 

STOPPING PAYMENT ON CHECK TO DEFRAUD 
F.S. 832.041 

It is a crime for any person (in person or by agent) 
with intent to defraud another person to (make) (draw) 
(utter) (deliver) give such other person any check (draft) 
(written order for the payment of money) upon any bank 
(person) (corporation) and secure from such other person 
goods or services for .or on account of such check (draft) 
(written order for the payment of money) (whether such 
goods or services be valued at the amount of such check 
[draft] [written order for the payment of money] or at a 
greater or lesser value) and, pursuant to and in further
ance of the intent to defraud, to stop payment on such 
check (draft) (written order for the payment of money). 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are ( 

I. 	the defendant had the intent to defraud 
(person alleged) 

2. 	 in order to carry out that intent the 
defendant did procure from (person 
alleged) goods or services in exchange for a 
check (draft) (written order for the 
payment of money) 

3. still 	 acting pursuant to the intent to 
defraud, the defendant did stop payment 
on the check (draft) (written order for the 
payment of money) 

By stopping payment on a check (draft) (written 
order for the payment of money) is meant directing the . 
bank (person) (corporation) upon which it is drawn not 
to pay the check when it is presented. 
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Verdict In this case if you find the defendant guilty it will be 
necessary to include in your verdict a finding of whether 
the value of the goods or services was fifty dollars or 
more or was less than fifty dollars. You will do this by 
using ·the ·appropriate form of verdict from those which 
will be submitted to you. The value of the goods or 
services is not necessarily the same as the amount of the 
check (draft) (written order for the payment of money) 
and it is the value of the goods and services which 
determines the degree of the crime. 
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2.05 
Crime 

2.06 
Elements 

WORTHLESS CHECK 
F.S. 832.05(2) 

It is a crime known as giving a worthless check for 
any person to draw, (make) (utter) issue or deliver to 
another any check (draft) (other written order on a bank 
or depository) for the payment of money (or its 
equivalent) knowing at the time that the maker or drawer 
thereof has not sufficient funds on deposit in or credit 
with such bank (depository) with which to pay the same 
on presentation unless the payee or person to whom the 
check is given knows, has been expressly notified or has 
reason to believe that the person drawing, issuing or 
delivering the check did not have the money in or credit 
with the bank to pay the check when presented. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

L the defendant did draw, (make) (utter) 
issue or deliver to (payee) the check 
described in the information (indictment) 

2. 	 at the time of drawing, (making) (uttering) 
issuing or delivering the check (draft) 
(other written order on a bank or deposi
tory) the defendant did not have on 
deposit in the bank (depository) on which 
it was drawn sufficient funds with which to 
pay it upon presentation and did not have 
an arrangement or understanding with the 
bank (depository) for the payment of the 
check (draft) (other written order on a 
bank or depository) 

3. 	 the defendant knew at the time that he did 
not have the money on deposit in the bank 
or an understanding or arrangement with 
the bank (depository) for the payment of 
the check (draft) (other written order on a 
bank or depository) 
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Defense · · It is a defense to this charge that at the time of 
delivery of the check (draft) (other written order on a 
bank or depository) the said (payee or holder) knew, had 
been expressly notified or had good reason to believe 
prior to the drawing or uttering of the check (draft) 
(other written order on a bank or depository) that the 
person drawing the check (draft) (other written order on 
a bank or depository) did not have on deposit or to his 
credit with the bank (depository) sufficient funds to 
insure payment of the check (draft) (other written order 
on a bank or depository) upon presentation. It is also a 
good defense to this charge that the check (draft) (othef 
written order on a bank or depository) was postdated. 

Proof You should consider all the evidence before you as it 
bears on this point and if this evidence raises in your 
mind a reasonable doubt as to the guilt of the defendant, 
you should find him not guilty. 

When The punishment for issuing and passing a worthless · 
Pro]?erty check is greater if the amount of the check is fifty dollars ( Obtained 	 or more and the payee or some subsequent holder 

receives something of value by ·passing the check to 
another person. The information (indictment) in this case 
charges that (payee) (a subsequent holder) did receive 
something of value by passing the check to a third 
person. Therefore, if you find the defendant guilty of 
passing a worthless check (draft) (other written order on 
a bank or depository) as that crime has been defined to 
you and you further find that the check was for an 
amount of fifty dollars or more and that the payee or 
subsequent holder received something of any value by 
passing the check to another, then you should so state in 
your verdict by using the appropriate form of verdict 
from those which will be submitted to you. 

1The elimination of postdated checks is found in F.S. 
832.05(2) but not in F.S. 832.05(3). However, it has 
been included here because it is felt that the fact that the 
check is postdated constitutes "reason to believe" that 
the maker of the check did not have the money in the 
bank. 
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WORTHLESS CHECK - OBTAINING PROPERTY 
F.S. 832.05(3) 

2.05 It is a crime for any person to obtain any services, 
Crime 	 goods, wares or other thing of value by means of a check 

(draft) (other written order) upon a bank (person) (firm) 
(corporation) knowing at the time of issuing (making) 
(drawing) (uttering) or delivering the check (draft) (other 
written order) that the maker thereof has not sufficient 
funds on deposit in or credit with such bank (person) 
(firm) (corporation) with which to pay the same upon 
presentation. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

l. 	the defendant .obtained the services, goods, 
wares or other thing of value described in 

(the information from '(person alleged) by 
means of and in exchange for a check 
(draft) (other written order) of the defend
ant (of some other person) 

2. 	 at the time of uttering and delivering the 
check (draft) (other written order) the 
defendant (the person who signed the 
check [draft) [other written order]) did 
not have sufficient funds on deposit in the 
bank (person) (firm) (corporation) on 
which it was drawn with which to pay it 
upon presentation and did not have an 
arrangement or understanding with the 
bank (person) (firm) (corporation) for the 
payment of the check (draft) (other 
written order) 

3. 	 the defendant knew at the time he ob
tained the services, goods, wares or other 
thing of value by means of such check 
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Defense 

( 
Proof 

(draft) (other written order) that the maker 
of the check did not have sufficient funds 
on deposit in or credit or arrangement with 
the bank (person) (firm) (corporation) for 
the payment of the check (draft) (other 
written order) 

It is a defense to this charge that at the time of 
delivery of the c)\eck (draft) (other written order) the 
said (payee or holder) knew, had been expressly notified 
or had good reason to believe prior to the drawing or 
uttering of the check (draft) (other written order) that 
the person drawing the check (draft) (other written 
order) did not have on deposit or to his credit with the 
bank (person) (firm) (corporation) sufficient funds to 
insure payment of the check (draft) (other written order) 
upon presentation. It is also a good defense to this charge 
that the check (draft) (other written order) was 
postdated. 1 

You should consider all the .f)vidence before you as it 
bears on this point and if this evidence raises in your 
mind a reasonable doubt as to the guilt of the defendant 
you should find him not guilty. 

1The elimination of postdated checks is found in F.S. 
832.05(2) but not in F.S. 832.05(3). However, it has 
been included here because it is felt that the fact that the 
check is postdated constitutes "reason to believe" that 
the maker of the check did not have the money in the 
bank. 
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BRIBERY 

F.S. 
Section Page 

ATHLETE ACCEPTING BRIBE 838.12(2) 244 

BRIBERY (OF): 

ATHLETE 838.12(1) 242 
ATTACHE OR EMPLOYEE 

OF LEGISLATURE 838.09 239 
CANDIDATE 838.10 241 
COURT OFFICERS 838.03 232 
PUBLIC OFFICERS AND EMPLOYEES 838.011 230 

COURT OFFICER ACCEPTING BRIBE 838.04 233 

( SHERIFFS, ETC. ACCEPTING BRIBE 838.05 234 

UNAUTHORIZED COMPENSATION 
OFFICERS 838.06 235 

UNLAWFUL TO OFFER OR GIVE OFFICER 
UNAUTHORIZED COMPENSATION 838.071 237 
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2.05 

BRIBERY - PUBLIC OFFICERS AND EMPLOYEES 
F.S. 838.011 

It is a crime for any person to give, offer or promise 
Crime to any public 

officer servant 
agent employee 

either before or after he shall have been qualified or shall 
have taken his seat any 

commission property 
gift valuable thing 
gratuity doing of any act beneficial to 
money hiri:t or any other person 

with the intent or purpose to influence his 

act decision 
vote judgment 
opinion behavior 

on any matter, question, cause or proceeding which may 
be pending or which may by law be brought before hiri:t 
in his public capacity or with the intent or purpose to 
influence any act or omission relating to any of his public 
duties (with the intent or purpose to cause or induce him 
to use or exert or procure the use or exertion of any 
influence upon or with any other public 

officer servant 
agent employee 

in relation to any matter, question, cause or proceeding 
that may be pending or may by law be brought before 
such other public 

officer servant 
agent employee). 

. \ 
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2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

1. 	 that (bribee named in charge) was (had 
been elected [appointed] [employed]) 
(title of office or employment from charge) 

2. 	 that this fact was known to the defendant 

3. 	that the defendant did give (offer) 
(promise) to the said (bribee) or to another 
person some commission (gift) (gratuity) 
(money) (property) (other valuable thing) 
to which he was not lawfully entitled 

4. 	that the giving (offering) (promising) was 
for the purpose and with the intent to 
corruptly influence the said (bribee) in the 
performance of (failure to perform) the 
duty (doing of the improper act) charged in 
the information in''tbis case, that is to say 
(copy from charge) 

Definition Corruptly, as used in this instruction, means done 
with a wrongful intent and for the purpose of obtaining 
an improper advantage by inducing a public officer or 
employee to do some act (refrain from doing some act) 
when inconsistent with the proper performance of bis 
public duties. 

( 
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BRIBERY OF COURT OFFICERS -F:s:-838.53 .. . . ... 

2.05 It is a crime for any person to corrupt, or attempt to 
Crime corrupt any 

master in chancery arbitrator 
auditor umpire 
juror referee 

by givmg, offering or prom1smg any gift or gratuity 
whatsoever with intent to bias his opinion or influence 
his judginent in relation to any cause or matter 

pendlng in court . 
before any inquest 
for the decision of which such arbitrator, 

umpire or referee has been 
chosen or appointed. 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are ( 
I. 	that there was a legal proceeding, inquest 

or arbitration pending and undecided 

2. 	 that in such proceeding (~erson named in 
charge) has been lawfully chosen or 
appointed as (insert title of court officer 
alleged in indictment or information) 

3. 	 that the defendant did give, offer or 
promise to the said (officer) a gift or 
gratuity 

4. 	that the defendant did intend, by such gift 
or gratuity, to bias the opinion or influence 
the decision of (officer) in his capacity as 
(title of officer). It is immaterial whether 
or not the officer was in fact biased or his 
decision influenced by the gift, gratuity or 
promise. It is sufficient if the defendant 
made the gift, gratuity, or promise in an 
attempt to bias his opinion or influence his 
judginent 

232 

http:F:s:-838.53


BRIBERY -	 COURT OFFICER ACCEPTING BRIBE 
F.S. 838.04 

2.05 It is a crime for any person summoned as a juror 
Crime 	 (chosen or appointed as an arbitrator, umpire, referee or 

master in chancery) to corruptly take anything of value 
to give his verdict (award) (report), or to corruptly 
receive any gift or gratuity whatsoever from any party to 
a suit, cause or proceeding for the trial of which such 
juror has been summoned (for the hearing or determina
tion of which such arbitrator, umpire, referee or master 
in chancery has been chosen or appointed). 

2.06 The essential elements of this offense which must be 
Elements 	 proved beyond a reasonable doubt before there can be a 

conviction in this case are 

l. 	there was a legal proceeding, pending and 
undecided 

( 
2. 	 that in such proceeding the defendant has 

been (summoned 'as a juror) (chosen or 
8.ppointed as 

master in. chancery 
umpire 
referee) 

3. 	 that the defendant did take from (person 
alleged) something of value to induce him 
to give or render his verdict (award) 
(report) in favor of one of the parties 

or 

that the defendant did receive a gift or 
gratuity from (person alleged) who was one 
of the parties to the proceeding, and which 
was given to him and received by him to 
induce him to render his verdict, (award) 
(report) or take some other action, in favor 
of the party making such gift 

( 
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2.05 
Crime 

2.06 
Elements 

SHERIFFS, ETC. ACCEPTING BRIBE 
F.S. 838.05 

It is a crime for any sheriff, constable or other officer 
authorized to serve legal process, to receive from a 
defendant or any other person, any money or other thing 
of value, as a consideration, reward or inducement for 
omitting or delaying to arrest a defendant or carry him 
before a magistrate (delaying to take a person to prison) 
(postponing the sale of property under execution) 
(omitting or delaying to perform any duty pertaining to 
his office). 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	that the defendant was a sheriff (constable) 
(officer authorized by the law to serve legal 
process) 

2. 	 that he received from (person alleged) 
money or something of value 

3. 	 that the money or thing of value was given 
to the defendant as a consideration, reward 
or inducement for (copy from information 
or indictment the dereliction of duty 
charged) 

It is not necessary for the state to prove that the 
defendant did the thing for which the money or thing of 
value was paid to him. It is sufficient if he received and 
accepted the money given to him to induce his neglect of 
duty as alleged in the information (indictment) in this 
case. 

234 



2.05 
Crime 

( 

2.06 
Elements 

UNAUTHORIZED COMPENSATION - OFFICERS 
F.S. 838.06 

It is a crime for any public officer, agent, servant or 
employee to knowingly request, solicit, exact or accept 
from any person whatsoever any reward, compensation 
or remuneration other than those provided by law, for 
the past (present) (future) 

1. 	 performance or nonperformance of any act 
which it was the duty of such public 
officer, agent, servant or employee to 
perform, execute or have executed 

or 

2. 	 violation of any rule or regulation which it 
was the duty of such public officer, agent, 
servant or employee to administer or 
respect. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

l. 	that the defendant was a public officer, 
agent, servant or employee, that is to say 
(copy title of office or employment from 
charge) 

2. 	 that, as such, he did request, solicit, exact 
or accept money or something of value 
from (person alleged) 

3. 	that the money or thing of value solicited, 
exacted, or accepted was to pay or reward 
the defendant for 
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a. performing or causing to be performed a 
duty or service which it was his public duty 
to perform by virtue of his office or 
employment under the law or a rule or 
regulation which it was his duty to observe 
or enforce as charged in the information 
(indictment) which has been read to you 

b. not performing or causing to be per
formed a duty or service which it was his 
public duty to perform under the law or a 
rule or regulation which it was his duty to 
observe or enforce as charged in the infor
mation (indictment) which has been read 
to you 

4. 	 that the reward or compensation was not 
authorized by law (was in excess of the 
amount authorized by law) ( 

5. 	 that at the time of requestiiag, soliciting, 
exacting or accepting it the defendant 
knew and was conscious of the fact that it · 
was not authorized by law (wasin excess of 
the amount authorized by law) 

Rewards The acceptance by a sheriff, deputy sheriff, con
Authorized 	 stable, city marshal or policeman of a reward or 

compensation for services rendered in apprehending a 
criminal is authorized by law. 
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2.05 
Crime 

2.06 
Elements 

UNLAWFUL TO OFFER OR GIVE OFFICER 
UNAUTHORIZED COMPENSATION 
F.S. 838.071 

It is a crime for any person to knowingly pay, give, 
offer or promise to any public officer, agent, servant or 
employee any reward, compensation or other remunera
tion other than those provided by law for the past 
(present) (future) 

1. 	 performance or nonperformance of any act 
which it was the duty of such. public 
officer, agent, servant or employee to 
perform, execute or have executed 

or 

2. violation of any rule or regulation which it 
was the duty of such public officer, agent, 
servant or employee to administer or 
respect. " 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction. in this case are 

l. 	(person named in charge) was a public 
officer, agent, servant or employee, that is 
to say (copy title of office or employment 
from charge) 

2. the 	 defendant knew that he was such 
public officer, agent, servant or employee 

3. the 	 defendant did pay, give, offer or 
promise to (person named in charge) some 
reward, compensation or payment 
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4. 	 the reward, compensation or payment was 
to induce the said (person in charge) to 
perform or not to perform an act which it 
was bis public duty to perform (to violate a 
rule or regulation it was bis duty to obey 
and follow) 

5. 	 that the acceptance of such reward or 
compensation was not authorized by law 
(the amount paid, given, offered or 
promised was in excess of the amount 
authorized by law) 

6. 	 the defendant knew and was, at the time, 
conscious of the fact that such reward or 
compensation was not authorized by law 
(was in excess of the amount authorized by 
law) 

Rewards Rewards of compensation for services performed in 
Authorized 	 the apprehension of criminals by sheriffs, deputy sheriffs, 

constables, deputy constables and city'' marshals, or 
policemen are authorized by law. 
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2.05 
Crime 

2.06 
Elements 

Status of 
Legislation 

BRIBERY OB ATTACHE OR EMPLOYEE OF 
LEGISLATURE 
F.S. 838.09 

It is a crime for any person to corruptly give, offer or 
promise to any employee or attache of the legislature 
anything of value with the intent to induce such 
employee or attache to exert any effort or influence for 
the passage or defeat of any proposed law or resolution. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	that (person alleged) was an employee or 
attache of the legislature 

2. 	 that the defendant knew that he was such 
employee or attache 

" 3. 	 that with such knowledge the defendant 
did give, offer or promise to said (person 
alleged) something of value 

4. 	 that the purpose of the defendant in so 
doing was to cause and induce the said 
(person alleged) to exert efforts or 
influence to secure the passage or defeat of 
a proposed law or resolution 

5. 	 that it was the purpose of the defendant to 
take advantage of the fact that (person 
alleged) was an employee or attache of the 
legislature 

It is not necessary that the proposed law or resolution 
shall have been introduced and be actually pending in the 
legislature.· If it has been proposed or suggested that is 
sufficient. 
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Defmition Every person who is employed to assist in any way 
the legislature, either house of the legislature, a 
committee of either house of the legislature or any 
member of the legislature and whose compensation or 
salary is paid in whole or in part from moneys appropri
ated for legislative expenses is an employee or attache of 
the legislature. 

Exception It would not be a violation of the law applicable to 
this case for an employee or attache, acting under 
instructions and directions of a member of the legislature 
authorized to give such instructions or directions, to 
explain the merits or demerits or reasons for passing or 
defeating a proposed law or resolution. Nor would it be a 
violation of this law for a person duly registered as a 
lobbyist before the legislature to accept employment to 
perform specific duties for the legislature or any house or 
committee of the legislature wholly unrelated to the 
subject of his employment as lobbyist. I 

1This may be a bit of legislation itself, but valuable 
services would often be lost if a man lobbying in one area 
could not accept specific employment to assist a 
legislative committee in an entirely unrelated field. 
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2.05 
Crime 

2.06 
Elements 

( 

Intent 

BRIBERY OF CANDIDATE 
F.S. 838.10 

It is a crime for any person to corruptly give, offer or 
promise to any candidate for any elective public office 
anything of value with the intent to influence his act, 
vote, opinion, decision or judgment on any matter, 
question or proceeding which might by law come or be 
brought before him while serving in such public office 
should he be elected. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 that (person alleged) was a candidate for 
the elective public office of (from charge) 

2. 	 that the defendant knew that - (person 
alleged) was a candidate for that office 

3. 	 that the defendant did give, offer or 
promise to the said (person alleged) some
thing of value as charged in the information 
(indictment) 

4. 	 that the purpose of the defendant in so 
doing was to corruptly influence the act,. 
vote, opinion, decision or judgment of the 
said (person alleged) on some matter, 
question or proceeding which might law
fully come before him in his official 
capacity should he be elected 

It is not necessary that the proof establish that the 
candidate made any promise to the defendant or even 
that the candidate knew of the purpose of the gift, 
promise or offer. It is sufficient if the defendant did the 
act charged with the intent and purpose that the 
candidate, if elected, would be improperly influenced in 
his official conduct because of the gift, offer or promise. 
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2.05 
Crime 

2.06 
Elements 

BRIBERY OF ATHLETE 
F.S. 838.12(1) 

It is a crime for any person to give, promise or offer 

to anyone who participates in or expects to 
participate in 

to any unpire, referee, judge or other official of 
to any owner, manager, coach or trainer of (or any 

relative of, or any person having any direct 
or remote or possible connection with) any 
team, individual, participant or prospective 
participant in 

any professional or amateur game, contest, match, race or 
sport, any 

bribe 
present 
money 
reward 
goods 
valuable thing whatsoever 
promise, contract or agreement whatsoever 

with the intent to corruptly influence him to 

lose or cause to be lost 
limit his or any team's margin of victory in fix or 
fix or throw 

such game, contest, match, race or sport. 

The essential elements of this offense. which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 
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L 	 that (bribee named in charge) did (was) 
(copy from charge the status of bribee) 

2. 	 that this fact was known to the defendant 

3. 	 that the defendant did (conspire to) give, 
promise or offer to the said (bribee) (bribe 
as alleged in charge) 

4. 	 that the purpose and intent of the defend
ant in doing so was to corruptly influence 
the said (bribee) to (copy from charge) 

( 
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2.05 
Crime 

2.06 
Elements 

BRIBERY - ATHLETE ACCEPTING BRIBE 
F.s. 838.12(2) 

It is a crime for any 

participant or prospective participant in 
umpire, referee, judge or other official of 
any owner, manager, coach or trainer of (any relative 

of a person having any direct, indirect, 
remote or possible connection with) any 
team, individual, participant or prospective 
participant in 

any professional or amateur game, contest, match, race or 
sport to in any way solicit, receive or accept any 

bribe (present 
money 
reward 
goods 
valuable thing whatsoever 
promise, contract or agreement whatsoever 

with the intent corruptly to 

lose or cause to be lost 
limit his or any person's or team's margin of victory 
fix or throw 

any game, contest, match, race or sport. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 
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l. 	that the defendant did (was) (copy status 
of defendant from charge) in a (describe 
contest from charge) 

2. 	 that the defendant did (conspire to) solicit, 
receive or accept from (bribor) a (copy 
from charge) - 

3. 	 that in doing so it was the purpose and 
intent of the defendant that if the (copy 
from charge) was paid or promised, he 
would corruptly and intentionally lose or 
cause to be lost (limit his or any. person's or 
team's margin of victory in) (fix or throw) 
the game, contest, match or sport 
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GAMBLING 

F.S. 
Section Page 

ALLOWING SLOT MACHINES 849.15(1) - B 273 

BETTING 849.14 270 

BINGO PERMITTED 849.093(1) 269 

BOOKMAKING 849.24(2) 275 

CHAIN LETTERS 849.091 268 

GAMBLING EQUIPMENT 849.231 274 

GENERALLY 849.08 255 

( LOTTERY: 

ASSISTING IN DISPOSING OF 
LOTTERY TICKET 849.09(1)(i) - 265 

ASSISTING IN LOTTERY 849.09(l)(d) 259 
ASSISTING IN PROCURING 

LOTTERY TICKET 849.09(1)(i) - B 266 
ATTEMPT TO OPERATE LOTTERY 849.09( l)(e) 261 
CONDUCTING LOTTERY 849.09(l)(c) 258 
DISPOSING OF PROPERTY 

BY LOTTERY 849.09(1)(b) 257 
POSSESSING LOTTERY IMPLEMENTS 849.09(1)(f) 262 
POSSESSING LOTTERY TICKET 849.09(1)(h) 264 
SELLING LOTTERY TICKETS 849.09(1)(g) 263 
SETTING UP OR PROMOTING 

A LOTTERY 849.09(1)(a) 256 

MAINTAINING ESTABLISHMENT 849.01 -A 249 
(849.02) 

PERMITTING GAMBLING 849.01 - B 251 
(849.02) 
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PERMITTING MINORS OR INSANE 
PERSONS TO GAMBLE 849.04 254 


POSSESSING RUNDOWN SHEETS, ETC. 849.09(1)(k) 
 267 


RENTING SPACE FOR GAMBLING 849.03 
 253 


SLOT MACHINES 849.15(1)-A 271 


( 
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2.05 
Crime 

2.06 
Elements 

( 

Proof 

GAMBLING - MAINTAINING.ESTABLISHMENT 
F.S. 849.01 -A 

(849.02) 

It is a crime for a person (by himself or his servant, 
clerk or agent) I to keep or maintain a gaming table or 
room or gaming implements or ~paratus, or house, 
booth, tent, shelter or other place for the purpose of 
gaming or gambling. 

The essential elements of the crime charged which 
must be proved beyond a reasonable doubt before there 
is a conviction in this case are that the defendant (in 
person or by a servant, clerk or agent) (in §erson or 
acting as servant, agent or employee of another) 

I. 	did have a substantial degree of control 
over and did keep and maintain the 
premises or articles designated in the 
information (indictment) 

2. 	 that they were so k&pt and maintained for 
the purpose of gambling 

A sing)e instance or rare and isolated instances of 
placing bets or gambling would be insufficient to consti
tute the crime, but if the property was regularly or at 
frequent intervals used as a place or means for betting, 
gaming or gambling the crime has been committed. It is 

1The words "by himself, his servant, clerk or agent" may 
be surplusage if the General Charge 2.04 is given. 

2If desired, although it would not be necessary, the 
"places" or "articles" not mentioned in the information 
or indictment could be deleted. 

30nly one of these alternatives would ever be used and 
both could be omitted in most cases. 
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_ noJJ1ecessary that it be proved that the defendant 
gambled, or received any profit from the gambling, or 
that he owned the property or controlled it in his own 
right. One who, as servant, clerk, agent or employee of 
another, keeps or maintains property for the purpose of 
gambling is equally guilty with his employer.4 

In determining whether or not property was being 
kept or maintained for gaming the jury may take into 
consideration the evidence as to the condition of the 
property, the nature and extent of the gambling 
operation shown to have taken piace and the nature and 
extent of the facilities for gambling found to have been 
possessed in connection therewith. 

: 
It is not necessary to a conviction of this offense that 

there be direct and positive evidence of gambling. If 
implements, devices or apparatus commonly used by 
gambling houses or by gamblers be found in any house, 
room, booth, shelter or other place in such numbers and 
under such circumstances as to convince you that the 
premises were kept or maintained for the purpose of 
gambling it is sufficient. 

Definitions The words "gaming" and "gambling" mean the same 
thing and may be defined as an agreement or under
standing, express or implied, between two or more 
persons to risk money, or something of value, on a 
contest or chance of any kind where one must lose and 
the other gain. The elements of gambling are (I) money 
or thing risked or bet on the outcome of a game or 
uncertain event; (2) chance in determining the winner; 
and (3) a reward or prize received by the winner. 

4The last sentence can be omitted when not applicable. It 
is included here to make the instructions include the 
offense condemned by F.S. 849.02. 
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2.05 
Crime 

2.06 
Elements 

( 

GAMBLING - PERMITTING GAMBLING 
F.S. 849.01 - B 

(849.02) 

It is a crime 1 for any person who, directly or 
indirectly, exclusively or with others, has charge, control 
or management of any place to procure, suffer or permit 
any person to gamble at such place by playing any game 
whatever for money or anything of value. 

The essential elements of this crime which must be 
proved beyond a reasonable doubt before there is a 
conviction in this case are that the defendant (as owner) 
or as servant, clerk, agent or employee of the owner)2 

!. 	had charge, control or management of a 
p 1 ace or premises described in the 
information (indictment) 

2. 	 did, in the exercise of that control and 
management, solicit, induce or persuade 
another person to gainble3 at such place by 
means of playing some game of chance 

1The latter portion of F.S. 849.01 is of doubtful validity 
because a literal construction would forbid the main
tenance of a place where paid athletes play games - such 
as baseball or football. The words "by himself, his 
servant, clerk or agent" are omitted here to prevent the 
definition being too complex. In appropriate cases 
General Charge 2.04 can be given. · 

2This clause should be used when the offense is that 
prohibited by F.S. 849.02. 

3rn this definition the word "gambling" has been added 
to effectuate the obvious legislative intent. 
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or 

having such charge, control or management 
of a place or premises, did knowing]y4 
permit or allow other persons to gamble 
there by playing some game of chance 

It is not necessary that the defendant have the sole 

and exclusive control or management of the place. It is 

sufficient if such control and management was exercised 

jointly with others. But a person would not be guilty of 

this crime unless that person had sufficient control or 

management of the place or premises to carry with it the 


· authority to deny or forbid such use of the premises . 

. It is not necessary that the defendant have any 

personal interest in the gambling or in the use of the 

premises for gambling. 


(Define "Gambling") 

( 

4The word "knowingly" is implied in "permit or allow," 
but is added here to make this fact clear to the jury. 
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2.05 
Crime 

2.06 
Elements 

GAMBLING - RENTING SPACE FOR GAMBLING 
F.S. 849.03 

It is a crime for any person as owner or as agent for 
the owner knowingly to rent to another person any 
house, room, booth, tent, shelter or place for the purpose 
of gaming. 

The essential elements of this crime which must be 
proved beyond a reasonable doubt before there is a 
conviction in this case are that the defendant 

1. 	 as owner or as agent acting for the owner 
did rent to (person alleged) a house, room, 
booth, tent, shelter or place 1 

2. 	 that (person alleged) at the time of renting 
the premises intended to use them for 
gaming or gambling 

3. 	that the defendant"knew at the time of so 
renting the premises that (person alleged) 
intended to use them for gammg or 
gambling 

(Define "Gambling") 

1It would be preferable to delete in each case the places 
not charged in the information or indictment. 
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GAMBLING ~PERMITTING MINORS OR 
INSANE PERSONS TO GAMBLE 
F.S. 849.04 

2.05 	 It is a crime for the proprietor, owner or keeper of 
any pool table, billiard table, wheel of fortune or other~ 
game of chance kept for the purpose of betting to 
wilfully and knowingly allow any minor, or person non 
compos mentis, or person under guardianship to play at 
such game or bet on such game of chance. 

2.06 The essential elements of this. charge which must be 
Elements 	 proved beyond a reasonable doubt before there is a 

conviction in this case are that the defendant 

I. 	controlled, either as owner, proprietor or 
keeper, a pool or billiard table or wheel of 
fortune or other game of chance 

2. 	 that he knowingly and intentionally 
allowed another person to gamble by play
ing at such game or by betting upon the 
outcome of a game played by someone else 
on such table, wheel or device' 

3. 	that the defendant knew at the time that 
the person so allowed to gamble was under 
twenty-one years of age, was non compos 
mentis or was under legal guardianship 

Proof No one is permitted to close his eyes to the obvious 
and if the person allowed to gamble is, from his or her 
appearance or conduct, obviously and clearly a minor or 
non 'compos men tis, the person in charge of the apparatus 
used for gambling cannot ignore that fact and, after 
permitting the minor or insane person to gamble, excuse 
himself by simply denying knowledge of the obvious 
facts. 

Definition A person is in law non cornpos mentis if he has a total 
lack of understanding or reason, whether that .condition 
be natural or the result of disease or of intoxication or 
the use of narcotics or other drugs. 

(Define "Gambling") 
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2.05 
Crime 

2.06 
Elements 

( Exception 

GAMBLING - GENERALLY 
F.S. 849.08 

It is a crime for any person to play or engage in any 
game of chance at any place or by any device whatever 
for money or other thing of value. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there is a 
conviction in this case are that the defendant 

1. 	 engaged in a game of chance with another 
(others, each other) (as described in the 
information [indictment] in this case) 

2. 	 wagered or risked money or property on 
the outcome of the game, so that the 
defendant would win or lose money or 
property as a result of chance 

This offense does not include betting or wagering 
upon any event other than a game in which the defendant 
himself actually played or participated. 
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GAMBLING - SETTING UP OR PROMOTING A 
LOTTERY 
F.S. 849.09(l)(a) 

2.05 
Crime 

It is a crime for any person to set up, promote or 
conduct any lottery for money or for anything of value. 

2.06 The essential elements of this offense which must be 
Elements proved beyond a reasonable doubt before there can be a 

conviction in this case are that the defendant did have 
some degtee of control or management of and did 
participatf in the setting up, promoting or conducting of 
a lottery. . 

Proof It is not necessary for the state to prove that the 
defendant had exclusive control or management of the 
lottery, but he must be shown to have exercised some of 
the elements of management of the lottery either as 
owner, or part owner or as an agent or employee of an 
owner or part owner. 

It is not sufficient to show that the defendant had 
possession of or sold lottery tickets or had possession of 
records of sale of lottery tickets, but these· circumstances, 
if established, may be considered with other evidence in 
determining whether or not guilt of actual participation 
in setting up, promoting or conducting a lottery has been 
proved. 

( 

Definition A lottery is a game of chance in which small sums of 
money or things of small value are risked for the chance 
of getting money or property of greater value upon the 
happening of an uncertain event. The three elements are 
(I) consideration, that is a bet or thing ventured; (2) a 
prize; and (3) award or winning of the prize by lot or 
chance. 

1When the information or indictment, or a bill of 
particulars, goes into detail as to the modus operandi, it 
would be proper to add "in the manner and by the means 
alleged in the information (indictment) (bill of parti
culars) in this case." 
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2.05 
Crime 

2.06 
Elements 

( 

GAMBLING - DISPOSING OF PROPERTY 
BY LOTTERY 
F.S. 849.09(I)(b) 

It is a crime for any person to dispose of any money 
or other property of any kind whatsoever by means of 
any lottery. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant 

I. 	had title to or control of money or 
property 

2. 	 did dispose of it by selling chances in a 
lottery and delivering the money or 
property to the person or persons winning 
the lottery 

(Define "Lottery") 

It is not sufficient to prove that the defendant sold 
tickets to a lottery or participated in the collection of the 
proceeds of tickets sold or the keeping of records, or 
participated in determining the winner or winners. It 
must also be proved that the defendant had some interest 
in or title to or control of the property given as a prize or 
prizes and used the lottery as a means of disposing of the 
prize money or property. 

On the other hand, it is not necessary that the State 
· prove that the defendant in person performed all of the 
acts incident to the lottery. It is sufficient if, having title. 
to, an interest.in or control of, the money or property, he 
disposed of it by a lottery conducted under their 
authority, direction or ~upervision. 
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2.05 
Crime 

2.06 
Elements 

No Interest 
in Game 

( 

GAMBLING - CONDUCTING LOTTERY 
F.S. 849.09(l)(c) 

It is a crime for any person to conduct any lottery for 
the distribution of a prize or prizes by lot or chance. 

The essential elements of this offense are that there 
was a lottery for the distribution of a prize or prizes and 
that the defendant did actually conduct the drawing, that 
is the selection by chance of the winning number or the 
determination of the winners by some other chance. 

It is not essential that the defendant have any other 
interest or participation in the game. 

(Define "Lottery") 
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2.05 
Crime 

2.06 
Elements 

( 

GAMBLING - ASSISTING IN LOTTERY 
F.S. 849.09(l)(d) 

It 	is a crime to aid or assist in the setting up, 
·promoting or conducting of any lottery or lottery 
drawing, whether by writing, printing or in any other 
manner whatsoever, or be interested in or connected in 
any way with any lottery or lottery drawing. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

I. 	that there was a lottery set up, promoted 
or conducted 

2. 	that the defendant did aid or assist in 
setting it up, promoting it or conducting it 

or 

was interested in or connected with it in 
the manner and by the means charged 1 in 
the information (indic~ent).2 (,that is to 
say by ) 

(Define "Lottery") 

1It would appear impractical to attempt to prepare a 
separate instruction on every way in which this crime 
could be committed. 

2In proper cases it would be necessary to add "and bill of 
particulars." 

3As a matter of individual choice some judges might 
prefer to repeat here the allegations of the information as 
to the method by which defendant "aided or assisted" in 
the lottery, or was connected with or interested in it. 
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Proof It is not sufficient to prove that the defendant bought 
or sold a ticket or tickets in a lottery or kept records of 
tickets he sold. There must be proof that the defendant 
by the means or in the manner set forth in the 
information (indictment)4 rendered substantial aid or 
assistance in setting up, promoting or conducting the 
lottery or had a financial interest in or some active 
connection with the management of the lottery. 

4see footnote 2 on p. 259. 
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2.05 
Crime 

2.06 
Elements 

( 

GAMBLING - ATTEMPT TO OPERATE LOTTERY 
F.S. 849.09(l)(e) 

It is a crime to attempt to operate or conduct any 
lottery scheme or device. I 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant 

1. 	had a plan or scheme to conduct a lottery 

2. 	 did some physical act which was a step 
toward carrying that plan or scheme into 
effect but failed in the effort for some 
reason other than a voluntary change of 
mind 

Mere planning a lottery or preparing to conduct a 
lottery followed by a voluntary abandonment of the 
scheme would not constitute thi~ offense. There must be 
a plan to conduct a lottery, an effort to carry that plan 
into execution and a failure to complete the lottery due 
to some cause other than voluntary abandonment of the 
scheme. 

(Define "Lottery") 

1It would. be better if the prosecutor and the court 
ignored the words "scheme or device," but the court 
must instruct the jury with regard to the offense actually 
charged in the information or indictment. 
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2.05 
Crime 

2.06 
Elements 

( 

GAMBLING.- POSSESSING LOTTERY IMPLEMENTS 
F.S. 849.09(l)(f) 

It is a crime for any person to have possession of any 
lottery wheel, implement or device whatsoever for 
conducting any lottery or scheme for the disposal by lot 
or chance of anything of value. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

l. 	that the defendant did have possession of a 
lottery wheel or some implement or device 
described in the information (indictment) 

2. the wheel, implement or device was one of 
a type customarily used for condµcting a 
lottery ( 

3. 	that it was the purpose or intention of the 
defendant that the lottery wheel, imple
ment or other device be used by the 
defendant (or by someone else) for the 
purpose of or in connection with the 
operation of a lottery 

(Define "Lottery") 
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2.05 
Crime 

2.06 
Elements 

Definition 

GAMBLING - SELLING LOTTERY TICKETS 
F .S. 849.09(1)(g) 

It is a crime for any person to sell, offer for sale, or 
transmit in person or by mail or in any other manner 
whatsoever, any lottery ticket, coupon or share, or any 
share in or fractional part of any lottery ticket, coupon 
or share, whether such ticket, coupon or share represents 
an interest in a live lottery not yet played or whether it 
represents, or has represented, an interest in a lottery that 
has already been played. 

The essential elements of this crime which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant did 

sell 

offer for sale 

send from one pla<;,e to another by mail or 
by hand of another person or 
in some other way 

a ticket, coupon or share representing an interest in a 
lottery yet to be played or in a lottery that had already 
been played if within two years prior to the filing of the 
information (indictment) in this case. 

A lottery ticket, coupon or share is any paper, token 
or thing which represents the right of the possessor to 
receive all or any part of a prize awarded or to be 
awarded in the operation of a lottery. It is not necessary 
that the rights of the holder be written or printed in plain 
language. If the ticket, coupon, share or token by any 
manner known to those familiar with the particular 
lottery being played indicates or represents the rights of 
its owner or possessor, that is sufficient. 

(Define "Lottery") 
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2.05 
Crime 

2.06 
Elements 

·GAMBLING ~·POSSESSING LOTTERY TICKET 
F.S. 849.09(l)(h) 

It is a crime for any person to have in his possession 
any lottery ticket, or any evidence of .any share or right 
in any lottery ticket, or in any lottery scheme or device, 
whether such ticket or evidence of share or right 
represents an interest in a live lottery not yet played or 
whether it represents, or has represented, an interest in a 
lottery that has already been played. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant did have 
possession of a lottery ticket or a coupon, share or token 
evidencing some interest in a lottery yet to be played or 
in a lottery that had already been played within two 
years prior to the filing of the information (indictment) 
in this case. 

(Define "Lottery Ticket") " 

(Define "Lottery") 
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2.05 
Crime 

2.06 
Elements 

( 

GAMBLING - ASSISTING IN DISPOSING 
OF LOTTERY TICKET 
F.S. 849.09(l)(i) - A 

It is a crime for any person to aid or assist in the sale 
or disposal of a lottery ticket. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant did aid or 
assist another person who owned, had possession of, or 
had the authority to issue, a lottery ticket to sell or 
dispose of such lottery ticket for something of value. 

(Define "Lottery Ticket") 

(Define "Lottery") 
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Crime 

2.06 
Elements 

( 

GAMBLING - ASSISTING IN PROCURING 
LOTTERY TICKET 
F.S. 849.09(1)(i) - B 

It is a crime for any person to aid or assist in the 
procurement of a lottery ticket. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are that the defendant did aid or 
assist another person to procure a lottery ticket from a 
third person either by purchase, exchange or otherwise. 

(Define "Lottery Ticket") 

(Define "Lottery") 

( 
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2.05 
Crime 

2.06 
Elements 

( 

Definition 

GAMBLING - POSSESSING RUNDOWN 
SHEETS, ETC. 
F.S. 849.09(1)(k) 

It is a crime for any person to have in his possession 
any so-called rundown sheets, tally sheets or any other 
papers, records, instruments or paraphernalia designed for 
use, either directly or indirectly, in or in connection with 
the violation of the laws prohibiting lotteries and 
gambling. 

The essential elements of· this offense which must be 
proved beyond a ·reasonable doubt before there can be a 
conviction in this case are 

I. 	the defendant did have in his possession the 
articles described in the information 
(indictment) as (copy from charge) 

2. these 	 articles were designed for use, 
directly or indirectly, in the conducting of 
a lottery or in the carrying on of some 
gambling operation 

3. 	that these articles were intended by the 
defendant for use by him or by some other 
person in conducting a lottery or in carry
ing on sm:ne gambling operation 

Possession means having custody and control of a 
thing. The custody and control may be by holding the 
thing in one's hands or having it on one's person, or it 
may be by having custody and control of the premises or 
the place where the thing is put or kept, or hiding or 
storing the thing in a secret place. 

(Define "Lottery") 

(Define "Gambling") 
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2.05 
O;ime 

2.06 
Elements 

GAMBLING - CHAIN LETTERS 
F.S, 849.091 

It is a crime for any person to participate in a chain 
letter club, pyramid club or other group brought together 
under any plan or device whereby fees or dues or 
anything of material value to be paid or given by 
members thereof are to be paid or given to other 
members thereof, which plan or device includes any 
provision for the increase in such membership through a 
chain process of new members securing other new 
members and thereby advancing themselves in the group 

.to a position where such members in turn receive fees, 
dues or things of material value from other members. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there can be a 
conviction in this case are 

1. 	 there was a chain letter club, pyramid club 
or similar group 

2. 	 that the defendant did participate in the 
organization or operation of such club or 
group by becoming a member of or affili· 
ating with the club or group, or by 
organizing such club or group, or soliciting 
any other person to become a member of 
such club or group 
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GAMBLING - BINGO PERMITTED 
F.S. 849.093(1) 

It is not a violation of law for a nonprofit or veteran's 
organization which has been in existence for at least three 
years to conduct bingo or guest games under the 
following conditions: 

1. 	 if the organization is engaged in charitable, 
civic, community, benevolent, religious or 
scholastic works or other similar activities 
and the entire proceeds of the games are 
donated to such endeavors or, if the organi
zation is not so engaged, all the proceeds of 
the games are returned to the players on 
the same day or the next day upon which 
the games are played 

2. 	 the organization shall conduct games on 
not more than two days in each calendar ( 
week 

3. 	 no game prize shall exceed twenty-five 
dollars in money or money's worth, except 
that on each day that games are played one 
jackpot of not more than one hundred 
dollars of money or money's worth may be 
awarded 

4. each game shall be operated by a bona fide 
member of the organization who is a 
resident of the community where . the 
organization is located and shall not be 
compensated in any way for operating the 
game 

5. 	 no person under twenty-one years of age is 
permitted to play. 
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GAMBLING - BETTING 
F.S. 849.14 

2.05 
Crime 

It is a crime for any person to stake, bet or wager any 
money or other thing of value upon the result of any trial 
or co'itest of skill, speed, power or endurance of man or 
beast. 

I This definition of the crime is so plain that no further 
explanation is called for. 
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GAMBLING - SLOT MACHINES 
F.S. 849.15(1) -A 

2.05 It is a crime for any person to 
Crime 


manufacture 

own 

store· 

keep 

possess 

sell 

rent 

lease 

let on shares 

lend 

give away 

transport 

export for sale or lease 


( or to offer to 

sell 
rent 
lease 
let on shares 
lend 
give away 

any slot machine or device or any part thereof. 

2.06 (No further explanation necessary) 

Elements 


Definition A slot machine is any "machine" or "device" which is 
adapted for use in such a way that, as a result of the 
insertion of any piece of money or coin or other object 
such machine or device is caused to operate or may be 
operated and, by reason of any element of chance or of 
other outcome of such operation unpredictable by him, 
the user may receive or become entitled to receive any 
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piece of money, credit, allowance or thing of value, or 
any check, slug, token or memorandum, whether of value 
or otherwise, which may be exchanged for any money, 
credit, allowance or thing of value, or which may be given 
in trade, or with which the user may secure additional 
chances or rights to use such machine, apparatus or 
device, even though the machine may, in addition to any 
element of chance or unpredictable outcome of such 
operation, also sell, deliver or present some merchandise, 
indication of weight, entertainment or other things of 
value. 

Exclusions There is excluded from the laws against slot machines 
those machines which operate by means of the insertion 
of a coin and which by the application of skill may 
entitle the persons playing or operating them to receive 
points or coupons which may be exchanged for .merchan
dise other than cash or alcoholic beverages of a cost value 
of not more than seventy-five cents on any game played, 
when such machines are maintained in a place of business 
having fifty or more coin operated games or machines on 
the same premises which are operated for the entertain
ment of the general public and tourists as a bona fide · 
amusement facility. 
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( 

2.05 
Crime 

2.06 
Elements 

( 

GAMBLING - ALLOWING SLOT MACHINES 
F.S. 849.15(1) -B 

It is a crime for any person to permit any slot 
machine or any part thereof to be placed, maintained, 
used or kept in any room, space or building owned, 
leased or occupied by him or under his management or 
control. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there is a 
conviction in this case .are that the defendant did 

I. 	have the· actual control or management of a 
building, room or space in a building, either 
as owner, lessee or tenant in his own right 
or as agent for another 

2. 	 knowingly allow or permit another to put, 
maintain, use or keep therein a slot 
machine or any part of a slot machine 

It is not necessary that the defendant have any 
interest in the slot machine or its operation. The gist of 
the offense is permitting the other person to violate the 
law upon premises under control of the defendant. 

(Define "Slot Machine") 
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GAMBLING 
F.S. 849.231 

GAMBLING EQUIPMENT 

2.05 
Crime 

It is a crime for any person to 

manufacture 
sell 
offer for sale 
purchase 
own 
have in his possession 

any 

roulette wheel or table 
faro layout 
crap table or layout 
chemin de fer table or layout 
chuck-a-luck wheel 
bird cage such as used for gambling 
bolita balls 
chips with house markings 

( 

or any other 

device 
implement 
apparatus 
paraphernalia 

ordinarily or commonly used or ·designed to be used in 
the operation of gambling houses or establishments, 
excepting ordinary dice and playing cards. 
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2.05 
Crime 

2.06 
Elements 

Definition 

( 

GAMBLING - BOOKMAKING 
F .S. 849 .24(2) 

It is a crime for any person to engage in bookmakinf 
or to solicit for or bet with a bookmaker on the grounds 
of the holder of a permit to operate a horse or dog track 
or jai alai fronton. 

The essential elements of this offense which must be 
proved beyond a reasonable doubt before there is a 
conviction in this case are 

l. 	that the defendant engaged in bookmaking 

or 

did solicit bets for a bookmaker 

or 

did bet with a bookmaker 

2. 	 that the offense took place on the premises 
with respect to which there was in effect a 
permit to operate a horse-racing track, a 
dog-racing track or a jai alai fronton issued 
by the Florida State Racing Commission 

Bookmaking is the taking or receiving of any bet or 
wager upon the result of any trial or contest of skill, 
speed, power or endurance of man, beast or fowl or 
motor vehicle except pari mutuel betting authorized by 
law. 

!The statutory language is used as closely as possible, but 
this is a poor use of words. However, a more accurate 
expression such as "licensed premises" perhaps would be 
too great a departure from the letter of the statute. 
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AFFIRMATIVE DEFENSES, 2.10 
Alibi, (a) 

Accessory 17 
Definition 1 7 
Degree of proof 17 

Insanity 
Generally, (b)-1 

Definition 18 
Degree of proof 18 
Passion or temper 18 
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AFFIRMATIVE DEFENSES, 2.10 ~Continued 
Right of self defense 26 

Unjustified assault 26 

When aggressor 26 


Assault with intent to kill, (d)-2 

After threats 25 
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Defense of home 25 

Extent of right 24 

Possession of motor vehicle 22 

Retreat 25 
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Homicide, (d)-1 

After threats 22 
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Extent of right 21 

Possession of motor vehicle 22 

Retreat 22 

Right of self defense 21 

When aggressor 22 


AGGRAVATED ASSAULT, F.S. 784.04 see also AFFIRMATIVE 
DEFENSES, Self defense 


Crime 105 

Definitions 105 


ALIBI see AFFIRMATIVE DEFENSES 

ARSON 
Certain property, F.S. 806.08 


Crime 147 

Definitions 147 

Elements 147 


Fire bomb, F.S. 806.111 

Crime 151 

Definitions 151 

Elements 151 
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ARSON - Continued 
Fraudulent claim, F.S. 806.061 

Crime 141, 143 
Elements 141, 143 
Presentation of claim 141, 144 
Verdict 142, 144 

Generally 
Attempt, F.S. 806.05 

Crime 139 
Definitions 139 
Elements 139 

Burning to defraud insurer, F.S. 806.06 
Crime 140 
Definition 140 
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First degree, F.S. 806.01 
Crime 132 " 
Definitions 133 
Elements 132 
Lesser included offense 133 

. Whether occupied or unoccupied 133 
Fourth degree, F.S. 806.04 

Crime 138 
Definitions 138 
Elements 138 
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Crime 141, 143 
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Elements 13 7 
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Crime 150 
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ARSON - Continued 

Definitions 15 0 

Elements 150 


Interfering with firemen, F.S. 806.10(2) 


Night burning, F .S. 806.07 


Obstructing firemen, F.S. 806.10(1) 


Crime 149 

Elements 149 


Crime 145 

Definitions 146 

Elements 145 


Crime 148 

Definitions 148 

Elements 148 


ASSAULT AND BATTERY, F.S. 784.03 see also AFFIRMATIVE 

DEFENSES, Self defense 


Crime 104 

Definition 104 


ASSAULT WITH INTENT TO COMMIT CRIME 

Assault 10 

Assault with intent 10 

Crime 10 

Intent 10 


ASSAULT WITH INTENT TO COMMIT FELONY, F.S. 784.06 

Crime 107 

Definition 107 

Elements 107 


ASSAULT WITH INTENT TO KILL see AFFIRMATIVE DEFENSES, 
Self defense 

ATTEMPT TO COMMIT CRIME 

Attempt 9 

Elements 9 


BAD CHECK see FORGERY - BAD CHECKS 
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BARE ASSAULT, F.S. 784.02 
Crime 103 

Definition 103 


BINGO see GAMBLING 

BOMBING see ARSON, Fire bombs; WEAPONS 

BREAKING AND ENTERING see BURGLARY 

BRIBERY 
Athlete 

Accepting bribe, F.S. 838.12(2) 

Crime 244 

Elements 244 


Bribery of, F.S. 838.!;2(1) 

Crime 242 

Elements 242 


Attache or employee oflegislature, bribery of, F.S. 838.09 

Crime 239 

Definition 240 

Elements 239 
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Status of legislation 239 


Candidate, bribery of, F.S. 838.l 0 

Crime 241 

Elements 241 

Intent 241 


Court officers 
Accepting bribe, F.S. 838.04 


Crime 233 

Elements 233 


Bribery of, F.S. 838.03 

Crime 232 

Elements 232 


Public officers or employees 
Bribery of, F.S. 838.011 


Crime 230 

Definition 231 

Elements 231 
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BRIBERY - Continued 
Unauthorized compensation 

Accepting or requesting, F.S; 838.06 

Crime 235 

Elements 235 

Rewards authorized 236 


Offering, F.S. 838.071 

Crime 237 

Elements 237 . 

Rewards authorized 238 


Sheriffs, etc., accepting bribe, F.S. 838.05 
Crime 234 
Elements 234 
Proof 234 

BURGLARY 
Breaking and entering motor vehicle, F.S. 810.051 

Crime 170 
Elements 170 
Intent 171 
Possession of stolen property 171 
Proof 171 

Breaking and entering to commit misdemeanor, F.S. 810.05 
Breaking and entering presumption 169 
Crime 168 
Elements 168 
Entering 168 

. Possession of stolen property 169 
Building not dwelling, F.S. 810.02 

Aggravating circumstances 161 
Breaking 160 
Crime 159 
Elements 159 
Entering 160 
Forms of verdict 162 
Intent 160 
Possession of stolen property 161 
Proof of intent 161 

Dwelling house, F.S. 810.01 
Aggravating circumstances 156 
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BURGLARY - Continued 
Breaking 15 5 
Building not dwelling 157 
Crime 154 
Curti!age 155 
Dwelling defined 154 
Elements 154 
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Entry 155 
Forms of verdict 157 
Intent 155 
Lesser included offenses 157 
Ownership 155 
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( Crime 163 
Elements 163 
Entry 163 
Forms of verdict 164 
Intent 163 
Possession of stolen property 164 
Presumption 164 
Proof of intent 164 

Possessing burglar's tools, F.S. 810.06 
Crime 170 
Elements 170 

Railroad car, F.S. 810.04 
Aggravating circumstances 167 
Breaking 166 
Crime 165 
Elements 165 
Entering 166 
Forms of verdict 167 
Intent 166 
Possession of stolen property 167 
Proof of intent 166 
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CAUTIONARY CONCLUSION, 2.16 
Sympathy, prejudice 47 
Verdict as to defendant only 4 7 
Verdict as to offense charged 4 7 
Verdict jury's responsibility 47 

CHAIN LETTERS see GAMBLING 

CHECKS see FORGERY - BAD CHECKS 

CIRCUMSTANTIAL EVIDENCE, 2.13 
As corroboration 41 
Elements of proof 41 
Weight 41 

CONCEALED WEAPONS, CARRYING see WEAPONS 

CONFESSIONS see WEIGHING THE EVIDENCE 

CONFLICTS see WEIGHING THE EVIDENCE 

CREDIBILITY OF WITNESSES see WEIGHING THE EVIDENCE 

CRIME AGAINST NATURE see SEX OFFENSES 

CULPABLE NEGLIGENCE - CAUSING INJURY, F.S. 784.05 
Crime 106 
Definition 106 
Elements 106 

DATE OF CRIME - PROOF, 2.08 
Capital case . 

Bill of particulars as to date 14 
No bill of particulars as to date 14 

Noncapital case 
No bill of particulars as to date 14 
When first information· or indictment quashed 15 
When prosecution is begun by affidavit 14 
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DEFENDANT TESTIFYING OR NOT TESTIFYING see WEIGHING . 
THE EVIDENCE 

DELIBERATIONS, 2.17 

Communications with court 48 

Concluding admonishment 48 

Exhibits 48 

Foreman48 


DOGS see LARCENY 

DRIVING WHILE INTOXICATED see MANSLAUGHTER 

DWELLING see BURGLARY; WEAPONS 

" ENCLOSURE, BREAKING see TRESPASS 


ENTERING WITHOUT BREAKING see BURGLARY 


ESSENTIAL ELEMENTS See specific crime 


EXPERT WITNESS see WEIGHING THE EVIDENCE 


FELONS POSSESSING WEAPONS see WEAPONS 

FIRE BOMB see ARSON 

FIREARMS see WEAPONS 

FIREMEN, INTERFERING WITH OR OBSTRUCTING see ARSON 

FISHING see TRESPASS 

FONDLING see SEX OFFENSES 

FORGERY - BAD CHECKS 

Generally, F.S. 831.01 


Crime 216 
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FORGERY - BAD CHECKS - Continued 
Definition 217 
Elements 216 
Proof 217 

Stopping payment on check 
For farm or grove products, F.S. 832.04 

Crime 220 
Definition 221 
Elements 220 
Proof 221 
Verdict 221 

To defraud, F.S. 832.041 
Crime 222 
Definition 222 
Elements 222 
Verdict 223 

Uttering, F.S. 831.02 
Crime 218 
Definition 218 
Elements 218 

Worthless check 
Giving, F .S. 832.05(2) 

Crime 224 
Defense 225 
Elem en ts 224 
Proof 225 
When property obtained 225 

Obtaining property for, F.S. 832.05(3) 
Crime 226 
Defense 227 
Elements 226 
Proof 227 

FRAUDULENT CLAIM see ARSON 

GAMBLING 
Betting, F.S. 849.14 270 
Bingo permitted, F.S. 849.093(1) 269 
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GAMBLING - Continued 

Bookmaking, F.S. 849.24(2) 


Crime 275 


Chain letters, F.S. 849.091 


Generally, F.S. 849.08 


Insane persons, permitting to gamble, F.S. 849.04 


Lottery 

Assisting in, F.S. 849.09(l)(d) 


Attempt to operate, F.S. 849.09(l)(e) 


Conducting, F.S. 849.09(l)(c) 


Disposing of property by, F.S. 849.09(1)(b) 


Possessing lottery implements, F.S. 849.09( l)(f) 


Setting up or promoting, F.S. 849.09(l)(a) 


Definition 275 

Elements 275 


Crime 268 

Elements 268 


Gambling equipment, F.S. 849.231 274 


Crime 255 

Elements 25 5 

Exception 25 5 


Crime 254 

Definition 254 

Elements 254 

Proof 254 


Crime 259 

Elements 259 

Proof 260 


Crime 261 

Elements 261 

Proof 261 


Crime 258 

Elements 258 

No interest in game 258 


Crime 257 

Elements 257 

Proof 257 


Crime 262 

Elements 262 


Crime 256 
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GAMBLING - Continued 

Definition 25 6 


Ticket, lottery 

Assisting in disposing of, F.S. 849.09(l)(i) -A 


Assisting in procuring, F.S. 849.09(l)(i) - B 


Possessing, F .S. 849 .09(1 )(h) 


Selling, F.S. 849.09(1)(g) 


Maintaining establishment, F.S. 849.01 -A (849.02) 


Minors, permitting to gamble, F .S. 849 .04 


Permitting gambling, F.S. 849.01 - B (849.02) 


Possessing rundown sheets, etc., F.S. 849.09(l)(k) 


Renting space for gambling, F.S. 849.03 


Elements 256 

Proof 256 


Crime 265 

Elements 265 


Crime 266 

Elements 266 


Crime 264 

Elements 264 


Crime 263 

Definition 263 

Elements 263 


Crime 249 

Definitions 250 

Elements 249 

Proof 249 


Crime 254 

Definition 254 

Elements 254 

Proof 254 


Crime 251 

Elements 251 

Proof 252 


Crime 267 

Definition 267 

Elements 267 


Crime 253 

Elements 253 
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GAMBLING - Continued 

Slot machines 


Allowing, F.S. 849.15(1)-B 

Crime 273 


Generally, F.S. 849.15(1) -A 


Elements 273 

Proof 273 


Crime 271 

Definition 2 71 

Elements 271 

Exclusions 272 


GENERAL INSTRUCTIONS 7 


HOMICIDE see also AFFIRMATIVE DEFENSES, Self defense 

Addendum to homicid~'(definitions of various forms of 


manslaughter) 98 

Manslaughter - driving while intoxicated, F.S. 860.01(2) 


Murder - first degree (included offenses), F.S. 782.04 (782.07) 

Excusable homicid_e 


First degree 


Generally 


Justifiable homicide 


Crime 97 

Definition 97 

Elements 97 

Intent 97 

Proof 97 


Accident 86 

Definitions 86 

Sudden combat 86 


First degree 87 

In committing other crime 88 

Premeditated design 87 

Proof 87 


Crime 84 

Elements 84 


Self defense 85 

Under what facts 85 
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HOMICIDE - Continued 
Manslaughter 


Culpable negligence 91 

Definition 91 


Penalties 94 

Second degree 89 

Summary 


First degree 92 

Manslaughter 93 

Not guilty 93 

Second degree 92 

Third degree 92 

Unlawful homicide 92 


Third degree 90 
Supplement to homicide 

Arson 95 
Burglary 95 

HUNTING see TRESPASS 

IMPEACHMENT see WEIGHING THE EVIDENCE 

INCEST see SEX OFFENSES 

INDECENT ACT see SEX OFFENSES 

INDECENT EXPOSURE see SEX OFFENSES 

INSANE PERSONS see GAMBLING 

INSANITY see AFFIRMATIVE DEFENSES 

INSURED PROPERTY see ARSON 

INTOXICATION see AFFIRMATIVE DEFENSES 

JURY DEADLOCKED, 2.19 50 

294 



( 

LARCENY 
Animal or vehlcle, F.S. 811.11, 811.13 and 811.20 


Crime 181 


Beasts or birds, F.S. 811.09 


Burning building, from, F.S. 811.03 


Dogs, injury to, F.S. 811.19(2) 


Generally, F.S. 811.021 


Logs or timber, F.S. 811.07 see also TRESPASS 


Personal property - presumption, F.S. 811.28 


Shopping carts 

Abandonment of, F.S. 811.29 - B 


Removal of, F.S. 811.29 -A 


Stolen property, buying, receiving or concealing, F.S. 811.16 


Definition 181 

Value 181 


Crime 180 

Definition 180 


Crime 178 

Definition 178 

Elements 178 

Intent 178 

Value 178 


Crime 183 . 

Definition 183 


Crime 174 

( Degrees 176 


Elements 17 6 

Intent 176 

Multiple takings 177 


Crime 179 

Dermition 179 


Honest taking 185 

Inference 185 

Possession of stolen property 185 

Presumption 185 


Crime 187 

Definitions 187 


Crime 186 

Definitions 186 


Crime 182 
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LARCENY - Continued 
Elements 182 
Proof 182 

Taking or using temporarily any vehicle or animal of another without 
authority, F.S. 811.21 


Crime 184 

Definitions 184 


LEWD ACT see SEX OFFENSES 

LOGS OR TIMBER see LARCENY; TRESPASS 

LOTTERY see GAMBLING 

MALICE, TRESPASS WITH see TRESPASS 

MANSLAUGHTER see HOMICIDE 

MATTERS TO BE DISREGARDED, 2.14 
Consequence of verdict, (a) 

Jury to determine guilt only 42 
Penalty 42 
Sympathy 42 

Probation and parole, (b) 43 
Witness - discussion with attorney, (c) 44 

MAYHEM, F..S. 784.01 
Crime 102 
Definitions 102 
Elements 102 
Lesser included offense 102 

MINORS see GAMBLING; WEAPONS 

MOTIVE see WEIGHING THE EVIDENCE 

MOTOR VEIDCLE see BURGLARY 
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MULTIPLE CONVICTIONS, 2.18 
Elements of proof 49 
Explanation 49 

MURDER see HOMICIDE 

NARCOTICS 
False statement in records, F.S. 398.19(2) 

Crime 61 
Definition 62 
Elements 61 

Forged prescriptions, F.S. 398.19(4) 
Crime 64 
Definition 64 
Elements 64 " 
Forgery 64 
Uttering 65 

Illegally obtaining, F.S. 398.19(1) 
Crime 59 
Definitions 60 
Elements 59 

Impersonating licensee, F.S. 398.19(3) 
Crime 63 
Elements 63 

Nuisance, F.S. 398.14 
Addict58 
Crime 57 
Definitions 5 8 
Elements 57 
Proof 57 

Paraphernalia, F.S. 398.131 
Crime 66 
Definitions 67 
Elements 66 
Proof 66 

Possession - sale, F.S. 398.03 
Crime 52 
Defense 54 
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NARCOTICS - Continued 

Definitions 53 

Elements 

Producing - dispensing, F.S. 398.04 


53 

Exceptions 54 

Proof 54 


Crime 55 

Defense 56 

Definitions 55 

Elements 55 

Exceptions 56 

Proof 56 


NIGHT BURNING see ARSON 

OPENING STATEMENT, 2.01 

General 7 

Law and evidence only 7 


PAROLE see MATIERS TO BE DISREGARDED 

PLEA OF NOT GUILTY - BURDEN OF PROOF, 2.03 

Effect, burden of proof 11 

Evidence 11 


PRELIMINARY INSTRUCTIONS, 1.01 see also ADDITIONAL 

CAUTIONARY CHARGES; ADMONISHMENT 


Argument of counsel 4 

Deliberations 4 

Evidence 4 

Instructions 4 

Opening 3 

Opening statements 3 

Province of court and jury 3 

Trial 3 

Verdict on law and evidence 3 
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PRESUMPTION OF INNOCENCE, 2.11 

Acquit or convict 27 

Presumption 27 

Remains with defendant 27 


PRINCIPALS,2.04 12 


PROBATION see MATTERS TO BE DISREGARDED 

PROFANE OR INDECENT LANGUAGE see TRESPASS 

RAILROAD CAR see BURGLARY 

RAPE see SEX OFFENSES 

REASONABLE DOUBT, 2.11 

Bound by evidence 28 

Lack of evidence 28 

Proof indispensable 28 

Unreasonable doubts 28 

Weigh all evidence 28 


RECEIVING STOLEN PROPERTY see LARCENY 

ROBBERY, F.S. 813.011 

Crime 190 

Degrees oflarceny 191 

Elements 190 

Force 190 

Lesser included offenses 191 

Resistance 191 

Taking 191 

Title to property 191 

Value 190 

Victim unconscious 191 


SELF DEFENSE see AFFIRMATIVE DEFENSES 
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SEX OFFENSES 
Committing unnatural and lascivious act, F.S. 800.02 


Crime 79 


Crime against nature, F.S. 800.01 


Fondling - indecent assault -lewd act, F.S. 800.04 


Incest, F.S. 741.22 


Indecent exposure, F.S. 800.03 


Rape see also Statutory rape 

Female over ten years of age, F.S. 794.01 - A 


Female under ten years of age, F.S. 794.01 - B 


Definitions 79 

Elements 79 


Consent 78 

Crime 78 

Elements 78 

Penetration 7 8 


Crime 81 

Definitions 81 

Elements 81 


Consent 70 

Crime 70 

Definition 70 

Elements 70 


Crime 80 

Definitions 80 

Elements 80 


Assault and battery 73 

Assault with intent 73 

Bare assault 73 

Crime 71 

Elements 71 

Female unconscious 72 

Force 71 

Lesser included offenses 73 

Outcry, report 72 

Pen etra ti on 71 

Proof 72 

Voluntarily desisting 73 

Want of consent 72 


Assault and battery 75 

Assault with intent 75 
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SEX OFFENSES - Continued 

Bare assault 7 5 

Child's testimony 74 

Complaint 74 

Consent 74 

Crime 74 

Elements 74 

Ignorance 74 

Lesser included offenses 7 5 

Penetration 74 

Voluntarily desisting 7 5 


Statutory rape, F.S. 794.05 

Consent 76 

Crime 76 

Definitions 7 6 

Elements 76 

Ignorance 77 


SHOPPING CARTS see LARCENY 

SLOT MACHINES see GAMBLING 

STATEMENT OF CHARGE, 2.02 see also ASSAULT WITH INTENT 
TO CO!V.MIT CRIME; ATIEMPT TO COMMIT CRIME 

Lesser included offenses 8 
Offense charged 8 

STATUTORY RAPE see SEX OFFENSES 

TREES see LARCENY, Logs or timber; TRESPASS 

TRESPASS 
Breaking enclosure, F.S. 821.05 -A 


Crime 203 

Definition 203 

Elements 203 


Entering after being forbidden, F.S. 821.01 -A 

Crime 194 
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TRESPASS - Continued 

Defmitions 194 


Entry of cultivated land without consent, F.S. 821.03 -A 


Entry to wilfully trespass, F.S. 821.04 


Fish 

Entry on land of another to fish, F.S. 821.03 - B 


Entry upon enclosed land of another to fish, F.S. 821.05 - B 


Hunt 

Entry on land of another to hunt, F.S. 821.03 - B 


lfutry upon enclosed land of another to hunt, F.S. 821.05 - B 


Maliciously severing product of freehold, F.S. 821.15 - B 


Re-entry after being ejected, F.S. 821.01 - C 


Refusing to leave premises of another, F.S. 821.01 - B 


Elements 194 


Crime 199 

Definitions 199 

Elements 199 


Crime 201 

Definitions 201 

Elements 201 


Crime 200 

Definitions 200 

Elements 200 


Crime 204 

Elements 204 


Takingfishhavingmoneyvalue,F.S. 821.121-B 

Crime 209 

Elements 209 


Crime 200 

Definitions 200 

Elements 200 


Crime 204 

Elements 204 


Crime 212 

Definitions 212 

Elements 212 


Crime 197 

Definition 197 

Elements 197 


Crime 196 
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TRESPASS - Continued 

Definition 196 


Trees see also LARCENY, Logs or timber 

Cutting, boxing orremoving·, F.S. 821.16 


Malicious destruction of, F.S. -821.15 -A 


Using profane and indecent language after ejectment, F.S. 821.01 - D 


Vegetation 

Carrying away or destroying, F.S. 821.12 


Cutting or injuring, F.S. 821.14 


Severing, taking away or destroying, F.S. 821.121 -A 


Wood see also LARCENY, Logs or timber 

Cutting, boxing or removing, F.S. 821.16 


Elements 196 


Crime 213 

Elements 213 


Crime 211 

Definitions 211 

Elements 211 


Crime 198 

Definitions 198 

Elements 198 


Crime 206 

Elements 206 


Crime 210 

Definition 210 

Elements 210 


Crime 207 

Elements 207 


When with malice, F.S. 821.28 214 


Crime 213 

Elements 213 


UNAUTHORIZED COMPENSATION see BRIBERY 

UNNATURAL AND LASCIVIOUS ACT see SEX OFFENSES 

VEGETATION see TRESPASS 
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VENUE, 2.09 16 


VERDICT, 2.15 

Consequences see MATTERS TO BE DISREGARDED 

Generally 


Highest offense proved 46 


Unanimous verdict 45 · 


Lesser included crimes 45 

Multiple counts multiple defendants 45 

Multiple counts single defendant 45 

Single count multiple defendants 45 


Verdict 45 


WEAPONS 
Carrying concealed weapons, F.S. 790.01 


Crime 110 


Criminal offenders having weapons, F.S. 790.07 


Dealer selling arms to minors, F.S. 790.18 


Discharging firearms in public, F.S. 790.15 


False reports of bombing, F.S. 790.163 


Felons - possessing weapons, F.S. 790.23 


Definitions 111 

Elements 110 


Crime 112 

Definitions 112 

Elements 112 


Crime 124 

Definitions 124 

Elements 124 

Proof 124 


Crime 115 

Definition 115 


Crime 123 

Elements 123 

Intent to mislead 123 


Crime 127 

Defense 128 

Elements 127 

Type of offense 127 
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WEAPONS - Continued 
Improper exhibition of dangerous weapon, F.S. 790. l 0 

Crime 114 
Definition 114 
Elements 114 

Possession of forbidden firearms, F.S. 790.221 
Crime 129 
Definitions 129 
Elements 129 

Shooting or throwing missiles in dwellings, F.S. 790.19 
Crime 125 
Definitions 126 
Elements 125 

Threat to throw, etc. destructive device, F.S. 790.162 
Crime 121 
Definitions 121 
Elements 121 
Intent 121 

· Throwing born b - discharging machine gun 
Generally, F.S. 790.16-A 

Crime 116 
Definitions 116 

With intent to injure, F .S. 790.16 - B 
Crime 117 
Definition 118 
Elements 117 
Penalty 118 
Proof 117 

Throwing, placing or discharging destructive device, F.S. 790.161 
Crime 119 
Definitions 119 
Elements 119 
Penalty 120 
Person killed 119 

WEIGHING THE EVIDENCE, 2.12 
Accomplice, ( d) 


Defined 32 

Weight of testimony 3 2 
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WEIGHING THE EVIDENCE, 2.12 - Continued 
Confessions, (i) 

Weight as evidence 40 
When disregarded 40 

Conflicts, (a) 
Conflicts 29 
Sole judges 29 

Credibility of witnesses, (b) 
Credibility 30 
Independent conclusions 30 
Use common sense 30 

Defendant testifying, (g) 38 
Defendant not testifying, (h) 39 
Expert witness, ( c) 

Defined 31 
Weighing testimony 31 

Impeachment " 
Evidence of witness' reputation, (e)-3 35 
General, (e)-1 33 
Prior inconsistent statement, (e)-2 34 
Some false testimony, (e)-4 36 

Motive, (f) 37 

WITNESS 
Credibility see WEIGHING THE EVIDENCE 
Discussion with attorney see MATTERS TO BE DISREGARDED 
Expert see WEIGHING THE EVIDENCE 

WOOD see LARCENY, Logs or timber; TRESPASS 

WORTHLESS CHECK see FORGERY - BAD CHECKS 
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