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  Welcome to the Fall issue of the PILS 

newsletter! As the newly minted chair of PILS, it 

is exciting to be able to write the Chair's Mes-

sage. I am quickly learning not just the amount 

of work involved with being the chair of this won-

derful section, but also how much amazing work 

the members of our section do. I was fortunate 

to first become involved with PILS when the 

Consumer Protection Committee was created 

several years ago. I chaired that committee until 

last year when I became chair-elect. Now, as the 

chair of the section, I am learning more about 

what all of the other committees 

(Homelessness, Children's Rights, Civil Rights, 

and Disability) do.  

 The Executive Committee of PILS has 

been busy working on a variety of activities for 

the section. First, we are thrilled that we are well 

on the way to having the Juvenile Law Certifica-

tion in place. The certification was approved by 

the Bar and will shortly be pending before the 

Supreme Court for approval. Once the Supreme 

Court approves the certification, we will be able to 

start putting a certification committee together. We 

have already begun working on CLEs to satisfy the 

CLE requirements for Juvenile Law Certification.  

 In addition, the Children's Rights commit-

tee has been promoting the One Lawyer One Life 

Campaign (www.f4cf.org/bono/volunteer.jsp). This 

is an incredible campaign to provide legal represen-

tation to 17 year olds aging out of foster care. If you

have not already signed up to represent a child or 

to be a mentor to those accepting cases, please be 

sure to do so today. The Children's Rights commit-

tee is also working on updating its legislative posi-

tions so that we will be prepared for advocacy in 

the next legislative session.   

 Each committee is also working on putting

on at least one CLE or webinar this year in its sub-

stantive area. We know how hard it can be to travel 

to good CLEs, so we are hoping to bring the CLEs to

you in a convenient webinar format and also at low 

or no cost to section members. Please let us know 

if there are particular topics you would like to see 

covered in a webinar! 

 We are looking forward to a great year, 

and we look forward to all of our section members 

actively participating. Please sign up today to join 

one of our committees. We are always looking for 

ways to utilize our members and benefit from their 

enthusiasm, ideas, and experience. Our next in 

person meeting is January 23, 2015 in Orlando. 

Please plan to attend! And finally, please feel free 

to contact me if you have ideas about projects our 

section can work on or things you would like to see 

PILS doing.   

 Happy Fall! ▪   

This publication was produced on behalf of The Florida Bar Public Interest Law Section by the Public Interest Law Society of  

Nova Southeastern University Shepard Broad Law Center.  
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Hot Topics: News from Practice 

Happy 25th Birthday PILS! 
By Kirsten Clanton, Esq.       

Executive Editor 

 

     PILS turned 25 this year and 

commemorated the event with a 

breakfast at The Florida Bar 

Convention on Friday, June 27.  

PILS outgoing Chair Tony Musto  

said that “the section has 

earned the title ‘the conscience 

of the Bar.’”  Founded after the 

Board of Governors approved a 

petition signed by eight individu-

als, PILS officially began on July 

1, 1989.  From the beginning, 

the section had a history of 

helping people, especially those 

who are powerless. 

     The celebration kicked off 

with congratulations from Flori-

da Supreme Court Justice Peggy 

Quince. “Many of us have heard 

people say and many of us have 

said, ‘I went to law school to 

help people,’ but you also do it,” 

she said, “You practice in many 

different areas. Some of you do 

civil rights, some of you do con-

sumer protection, environmen-

tal protection . . . but all of them 

essentially break down to one 

essential principle, and that is 

that you are doing things for the 

public good. You are fighting, in 

essence, for the little people 

and many of us are the little 

people, so you are fighting for 

all of us. I know we need that 

kind of advocacy, so I want to 

let you know that we appreciate 

it.”  

     Musto recounted the sec-

tion’s history of fighting on be-

half of what we thought was 

right, not necessarily what was 

popular.  In its first year of exist-

ence the section tried to peti-

tion Fidel Castro and the Cuban 

government for the release of 

three prisoners who had gone 

on a hunger strike after being 

imprisoned for 20 years, even 

though the likelihood of suc-

cess was negligible.  But Musto 

stated that it showed, “We’re 

dreamers.  That’s not a bad 

thing. We’re going to pursue the 

impossible goal.” 

     The section advocated revok-

ing the state’s ban on adoption 

by gay parents back in 1991.  

PILS was ultimately not allowed 

to take that legislative position 

because the Board of Gover-

nors found it was “a deeply 

divisive issue.”  It demonstrated 

that PILS does what’s right.  

Must said, “That was the right 

thing to do then, and it’s the 

right thing to do now.” 

      The section has been 

heavily involved in advocating 

on behalf of children over the 

past decade, and it has con-

tributed to numerous legisla-

tive and policy changes that 

impact children statewide.   

Current committees also in-

clude the Committee on 

Homelessness, which present-

ed the Jane Shaeffer Outstanding 

Homeless Advocate Award to 

Jacqueline Dowd during the break-

fast.   PILS also has committees on 

civil rights, consumer protection, 

and disability rights. 

     Also offering their congratula-

tions were 25 year PILS member 

and former Florida Bar President 

Hank Coxe and current Florida Bar 

President Gregory Coleman.  “We 

do what’s right, because if you 

don’t do what’s right, you’re part of 

what’s wrong. We tilt at windmills,” 

Musto said. ▪     

 

 

 

“Many of us have 

heard people say 

and many of us 

have said, ‘I went 

to law school to 

help people,’ but 

you also do it…” 

2013-2014 PILS Chair Tony Musto 

Florida Supreme Court  Justice Peggy Quince 
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bility of parole, the Judge 

should consider how young the 

defendant was when he or she 

committed the crime and the 

nature of the crime as well. 

Despite Miller’s analysis, the 

First District Court of Appeal of 

Florida affirmed the trial court’s 

decision and denied Falcon 

relief. The District Court held 

that Miller would not be applied 

retroactively to cases on review.  

 Rebecca Lee Falcon’s 

story is just one of several sto-

ries where children ages 14-15 

years old received extremely 

harsh sentences of life without 

the possibility of parole. Another 

story is that of Kenneth Young. 

Kenneth Young was a young 

African-American who commit-

ted four armed robberies in the 

State of Florida, when he was 

14 years old. During the first 

charge, Kenneth executed the 

robbery with his mother’s 24 

year old drug dealer. In the Unit-

ed States, 70 percent of juve-

niles sentenced to life commit-

ted the crimes they were con-

victed of under the direction of 

an adult. Although Kenneth was 

under the age of 18 at the time 

of the incident, he received four 

consecutive life sentences for 

his crimes.  

 Kenneth’s story is 

featured in the documentary 15 

to Life, Kenneth’s Story and 

also features the Florida State 

University Public Interest Law 

Center’s work with this issue 

under the guidance of Professor 

Paolo Annino. Professor Annino 

actively advocates for children 

who receive extreme sentences 

in Florida. The documentary 15 

to Life, Kenneth’s Story looks at 

whether Kenneth should have 

been charged as an adult or a 

juvenile. According to Professor 

Annino, Kenneth should have 

been tried as a juvenile, he 

should never have been tried as 

an adult. Professor Annino be-

lieves that Kenneth has been 

rehabilitated and that he de-

serves another chance. 

Rebecca Lee Falcon v. State of Florida: Extreme 

Sentences Given to Minors 

 Having been denied 

all previous efforts to reduce his 

sentence, Kenneth thought that 

he was out of hope and that he 

would spend the rest of his life 

in prison. The documentary 

continued to follow Kenneth’s 

story at his re-sentencing hear-

ing in 2011 after the United 

States Supreme Court’s deci-

sion in Graham v. Florida which 

declared it unconstitutional to 

sentence a juvenile to life in 

prison without the possibility of 

parole in cases which involved 

non-homicidal crimes. The Su-

preme Court decided that chil-

dren should not be given these 

extreme sentences at young 

ages such as 14 and 15 for 

crimes that did not involve mur-

der. Therefore, because Ken-

neth was convicted of armed 

robbery, the Graham ruling was 

able to vacate Kenneth’s life 

without the possibility of parole 

sentence. Kenneth was re-

sentenced to four concurrent 

thirty year terms followed by ten

years of probation. He was 26 

years old at the time of the new 

sentence and he continues to 

seek a reduced sentence, even 

today. Kenneth is set to be re-

leased in 2030. Having been in 

prison since he was 15 years 

old, Kenneth will be 45 years 

old when he gets out.  

 As to whether or not 

children under the age of 18 

should be sentenced to life 

without the possibility of parole, 

By Layal Souwed                  

Student Writer 

 Should children under 

the age of 18 be sentenced to 

life without the possibility of 

parole? The United States is the 

only country in the world that 

sentences children to life in 

prison. Since this policy started 

in the late 1990s, more than 

2,500 children have been given 

life without parole sentences.  

 Rebecca Lee Falcon 

was sentenced to mandatory 

life without parole for the first 

degree murder she committed 

in 1999 when she was only 15 

years old.  In Falcon v. State, 

the trial court denied Falcon 

any relief.  Although the United 

States Supreme Court in Miller 

v. Alabama found that a manda-

tory life without parole sentence 

for children under the age of 18 

is a violation of the Eighth 

Amendment’s prohibition 

against “cruel and unusual 

punishment”, this case did not 

apply retroactively to cases on 

collateral review. 

 Following the trial 

court’s decision, Falcon filed a 

motion for post-conviction relief 

and/or to correct the illegal 

sentence stating that the United 

States Supreme Court’s deci-

sion in Miller v. Alabama should 

be given retroactive effect and 

that she should be resentenced 

following an individualized sen-

tencing hearing. In Miller, the 

court held that factors such as 

the juvenile’s age, his or her 

maturity level, and his or her 

appreciation of the risks and 

consequences of their crimes 

should be taken into considera-

tion. Before sentencing a juve-

nile to prison without the possi-

the United States Supreme 

Court has found that extreme 

sentences given to children 

under the age of 18 for non-

homicidal crimes is against the 

Eighth Amendment’s Cruel and 

Unusual Punishment Clause. 

Both Kenneth Young and Re-

becca Lee Falcon’s stories are 

examples of how extreme sen-

tences have been given to mi-

nors in the United States.  ▪  
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Political Activity at 501(c)(3) Nonprofit Organizations 

By Jeffrey Fromknecht, MSW, Esq.

Guest Writer 

 

 It is getting close to 

election season again. Floridians 

will be electing a new governor in 

2014; Americans will be electing 

a new President in 2016. There 

are many important issues at 

debate.  Without a doubt, issues 

that impact the work of your non-

profit organization and your 

stakeholders.  

 Despite court rulings 

holding corporations to have cer-

tain rights under the Bill of Rights,

the IRS has long-standing re-

strictions on issue advocacy and 

political activity of 501(c)(3) non-

profit corporations. This article 

explores these rules and regula-

tions and gives an example of 

activities the IRS has historically 

permitted. Generally, 501(c)(3) 

nonprofit organizations should 

stay away from endorsing or op-

posing specific candidates for 

public office. These organizations 

can engage in insubstantial 

amount of issue advocacy. 

 This information is pre-

sented for informational purposes

only. Please contact a qualified 

attorney if you have any specific 

questions or concerns about the 

political activity at your nonprofit 

organizations.  

  

NO PARTISAN POLITICAL ACTIVITY 

 The IRS completely 

prohibits all partisan political 

activity. This means that 

501(c)(3) nonprofit organiza-

tions cannot “directly, or indi-

rectly, participate in, or inter-

vene in (including the publish-

ing or distributing of state-

ments), any political campaign 

on behalf of or in opposition to 

any candidate for public office.” 

26 C.F.R. § 1.501(c)(3)-

(1)(b)(3)(i) and (ii).  

 Doing so could result 

in loss of the organization's tax-

 

 

 

exempt status, resulting in taxes 

being imposed on both the organi-

zation and its Board of Directors 

and officers. G. Lavarda, NONPROF-

ITS: ARE YOU AT RISK OF LOSING YOUR 

TAX-EXEMPT STATUS?,  94 Iowa L. 

Rev 1473 (2009).  

NONPARTISAN POLITICAL 

ACTIVITY IS USUALLY OK 

 Organizations can en-

gage in a variety of non-partisan 

political activities. This includes 

voter education, registration and 

'get out and vote drives'. IRS Rev. 

Rul. 2007-41 (2007).  The most 

important factor is that these ac-

tivities are not biased and do not 

favor one party or candidate over 

another. IRS Rev. Rul. 2007-41 

(2007).  "[V]oter education or 

registration activities conducted in

a biased manner that favors (or 

opposes) one or more candidates 

is prohibited." Id.  501(c)(3) organ-

izations can engage in non-

partisan activity designed to edu-

cate voters, such as public forums

and the publication (print or elec-

tronic) of voter education guides. 

N. Dacunha, SAFE LINKING FOR SEC-

TION 501(C)(3) ORGANIZATIONS, 20 

Taxation of Exempts 26 (2009).  It

is also permissible to conduct 

voter education (where and how 

to vote) and registration. E. Kings-

ley, THE IRS EXPANDS ITS GUIDANCE 

ON CAMPAIGN ADVOCACY, 19 Taxation

of Exempts 45 (2008). 

 501(c)(3) organizations 

can also host candidates or have 

a legislative breakfast in which 

politicians come to discuss perti-

nent policy issues with key agency

stakeholders.  These candidate 

appearances are permitted as 

long as the organization provides 

equal opportunity to all political 

candidates seeking office and 

provides a fair, non-partisan fo-

rum. IRS Rev. Rul. 2007-41 

(2007). Whether this activity con-

stitutes political intervention will 

be determined by the surrounding 

facts and circumstances. IRS Rev. 

Rul. 2007-41 (2007). The IRS 

points out that the relevant facts 

and circumstances to be consid-

ered include: [1] "Whether the 

organization provides an equal 

opportunity to participate to politi-

cal candidates seeking the same 

office; [2] Whether the organiza-

tion indicates any support for or 

opposition to the candidate 

(including candidate introductions 

and communications concerning 

the candidate’s attendance); and 

[3] Whether any political fundrais-

ing occurs." Id.  Generally speak-

ing, organizations should extend 

invitations to all candidates seek-

ing the same office. 

 At the actual event, all 

candidates must be given an 

equal opportunity to participate. 

This includes both "the nature of 

the event" and the "manner of the 

presentation." IRS Rev. Rul. 2007-

41 (2007).  

 The IRS will consider all 

of the facts and circumstance 

surrounding these types of events 

when deciding whether the activity 

is non-partisan and permitted, or 

partisan and in violation of the 

political intervention ban. IRS Rev. 

Rul. 2007-41 (2007). The follow-

ing factors are identified by the 

IRS as important in this inquiry:  

[1] Whether questions for the can-

didates are prepared and present-

ed by an independent nonpartisan 

panel 

[2] Whether the topics discussed 

by the candidates cover a broad 

range of issues that the candi-

dates would address if elected to 

the office sought and are of inter-

est to the public, 

[3] Whether each candidate is 

given an equal opportunity to pre-

sent his or her view on each of the 

issues discussed, 

[4] Whether the candidates are 

asked to agree or disagree with 

positions, agendas, platforms or 

statements of the organization, 

and 

[5] Whether a moderator com-

ments on the questions or other-

wise implies approval or disap-

proval of the candidates. 

 Generally speaking, fair-

ness and equal opportunity are 

 

 

 

 

 

the gravamen of this inquiry. 

Questions asked to the candi-

dates must give both sides an 

opportunity to present his or her 

views on the topics being dis-

cussed. IRS Rev. Rul. 2007-41 

(2007). The organization must 

also allow all candidates an 

equal chance to discuss and 

debate issues, and to present 

both sides of the issue.  

NON-SUBSTANTIAL ISSUE 

ADVOCACY 

 501(c)(3) organiza-

tions must be primarily orga-

nized and operated for a pur-

pose other than lobbying or in-

fluencing legislation.  The IRS 

permits some issue advocacy, it 

just cannot be the predominant 

activity of the organization. As 

long as most of the agency’s 

budget, resources, and staff 

time are allocated for a charita-

ble purpose (this can include 

any public interest that does not 

involve lobbying or campaigning)

the organization can use an 

insubstantial amount of money 

and staff to participate in social 

movements, and advocate to 

help shape social policies and 

social programs that best sup-

port the tax-exempt organiza-

tion’s stated purpose and mis-

sion.  

Political Activity Cont’d on  

page 6 
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WHAT ABOUT THE FIRST 

AMENDMENT? 

 These regulations 

seem to tread on the First 

Amendment rights of tax-

exempt organizations. Surely, 

the First Amendment freedom 

of speech and the right to as-

semble allows for robust debate 

on community issues and on 

political candidates. The IRS 

501(c)(3) statute directly im-

pinges on these two freedoms.  

However, since 1983 in Regan 

v. Taxation with Representation 

the United States Supreme 

Court has consistently upheld 

the 501(c)(3) statute against 

constitutional attacks. Regan v. 

Taxation with Representation of 

Washington, 461 U.S. 540 

(1983). 

 In Regan, the IRS 

denied 501(c)(3) tax-exempt 

status to Taxation with Repre-

sentation (TWR), a non-profit 

corporation focused on chang-

ing certain aspects of Federal 

taxation. Regan, at 547. TWR 

was created to: 1) publish a 

journal and engage in litigation 

surrounding issues that TWR 

advocates for, and 2) direct 

efforts at influencing federal tax 

legislation by lobbying congress. 

Regan, at 543. The IRS denied 

TWR's 501(c)(3) status because 

"it appeared that a substantial 

part of TWR's activities would 

consist of attempting to influ-

ence legislation" which is pro-

hibited under this section of the 

Code. Id. The Court quotes § 

501(c)(3)..."no substantial part 

of the activities of which 

is...attempting to influence leg-

islation. Id. (quoting 26. U.S.C.A. 

501(c)(3)). 

 TWR challenged the 

IRS ruling arguing inter alia that 

the 501(c) statute limiting lob-

bying efforts was an unconstitu-

tional restriction on the free-

dom of speech guarantees pro-

tected by the First Amendment. 

Id., at 542. The Regan court 

found the act to be constitution-

al. Id., at 543. This issue is not 

discussed in this paper, since 

the focus of the paper are First 

Amendment rights to freedom 

of speech and assembly. Id. 

 The Court explained 

tax-exemption and tax-

deductibility to be “a form of 

subsidy” and that both function 

“much the same as a cash 

grant.” Regan, at 544. A tax-

exemption is akin to a cash 

grant to the non-profit corpora-

tion, whereas tax deductible 

contributions are “similar to 

cash grants of the amount of a 

portion of the individual’s con-

tribution.” Id.  The Court ex-

plained that Congress has the 

authority to choose how to 

spend its money – “Congress 

has chosen not to subsidize 

lobbying as extensively as it 

chose to subsidize other activi-

ties that non-profit organiza-

tions undertake to promote the 

public welfare.” Id. 

 The Court compared 

the 501(c)(3) regulations to 

similar Code restrictions that 

prevent business expense de-

ductions for lobbying activity. Id. 

(citing Cammarano v. U.S, 358 

U.S. 498 (1959)). The take 

away message from Regan is 

that “Congress is not required 

by the First Amendment to sub-

sidize lobbying.”  

WHAT CAN MY ORGANIZATION DO? 

 Even this insubstantial 

issue advocacy can make a 

substantial difference in the 

community by raising the level 

of public awareness and con-

cern of important issues.  For 

example, consider the work of 

United Cerebral Palsy of Pitts-

burgh (UCP), a 501(c)(3) non-

profit organization. This organi-

zation was founded in 1951 and 

currently provides services and 

supports to over 3000 adults and 

children with disabilities and their 

families each year.  The organiza-

tion has several program areas 

including: residential services, 

attendant care, community skills 

training, vocational programs, 

and outreach and advocacy pro-

grams. Dr. Al Condeluci, Chief 

Executive Officer of UCP, explains 

that these programs are designed 

to support individuals in becom-

ing active and valued members of 

their own community and consti-

tute the bulk of the agency’s 

budget and staff resources. Inter-

view with Dr. Al Condeluci, March 

17, 2011. However, several years 

ago Dr. Condeluci created a new 

division intended to compliment 

these programs.  The 'Public Poli-

cy Division' was created so that 

so that UCP could "take an active 

role in shaping public policy relat-

ed to people with disabilities, non-

profit organizations, direct care 

workers, and vulnerable popula-

tions." Id. Public policy efforts 

focus on educating the communi-

ty on how to be welcoming and 

inclusive of people with disabili-

ties. 

 Considering all of the 

facts and circumstances, UCP's 

Public Policy Division would not 

rise to the level of substantial 

issue advocacy.  According to the 

agency's annual report this divi-

sion represents less than 1% of 

the agency’s budget and staff 

resources. United Cerebral Palsy, 

Annual Report 2010. Available at 

www.ucpclass.org . United Cere-

bral Palsy has a budget of approx-

imately 26 Million dollars and 

over 350 full-time staff. In 2010, 

the Public Policy division account-

ed for two staff and approximately 

$120,000 in cash expenditures 

(includes staff salaries, office 

space and equipment, rent, utili-

ties, etc). However, the impact on 

the community of this advocacy is 

quite substantial. Consider the 

following data from UCP’s Annual 

Report: 

 UCP stakeholders partici-

pate actively on Federal, 

State, and Local efforts to 

maintain and create public 

policies which support our 

mission to work toward "A 

Community Where Each 

Belongs.” 

 Stakeholders participated 

in various public events in 

support of funding and 

transportation issues for 

people with disabilities, 

including testimony at the 

Allegheny County Port Au-

thority Transit hearings and 

the Pennsylvania State 

Legislature, Hearings for 

Public Transportation. 

 UCP collaborated with four 

other disability organiza-

tions to sponsor a commu-

nity celebration attended 

by over 250 people. 

 Staff also convened and 

hosted one of only two 

Power of 32 Community 

Conversation that were 

inclusive for people with 

disabilities, which was 

attended by 50 leaders 

from various sectors of the 

non-profit community. 

UCP lead efforts in Allegheny 

County and Pittsburgh to pro-

mote, market and educate the 

community on how to take ad-

vantage of the Visitability Tax 

Credit Program.  This unique 

program offers tax incentives 

for new residential construction 

or renovation projects that in-

clude making the residence 

visitable to people with disabili-

ties, this includes one no-step 

Political Activity Cont’d on 

page 7 
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entrance, doorways wide enough 

for a wheel chair, and a powder 

room on the first floor. United 

Cerebral Palsy, Annual Report 

2010. Available at 

www.ucpclass.org. 

 A Public Policy Division 

is just one of many strategies that 

non-profits have to make the 

most of permissible insubstantial 

issue advocacy efforts. The Code 

allows for the creativity of each 

organization to shine through and 

for community organizers and 

advocates at these organizations 

to develop their own approach. ▪   

 

Jeff Fromknecht, Esq., MSW 

Same-Sex Marriage Bans in Florida 

Ruled Unconstitutional 
By Maureen DeAngles Constitution which states, plaintiffs argued that Florida 

Student Writer “…only one man and one law violates the Due Process 

woman, no other legal union Clause and Equal Protection  On August 21, 2014, 
that is treated as marriage or Clause of the Fourteenth a federal judge held Florida’s 

constitutional and statutory the substantial equivalent Amendment due to a discrimi-

thereof shall be valid or rec- nation based on sexual orienta-bans on same-sex marriage 
ognized.” Fla. Const. Art. I, § tion and gender as well as claim unconstitutional. U.S. District 
27. Florida Statutes Section of violation of the Establish-Court Judge Hinkle in two con-
741.212 states an equiva- ment Clause, Supremacy solidated cases, Grimsley and 

Albu v. Scott and Brenner v. lent refusal to recognize a Clause, and right of association 

marriage which is not of a under the First Amendment. Scott, considered the situation 
man and a woman and clari- Brenner v. Scott, 2014 U.S. of married same-sex couples 
fies that this is true even if Dist. LEXIS 116684 at 11 (N.D. who were moving for legal 

recognition in Florida of their the marriage is legal in an- Fla. Aug. 21, 2014). 

marriages which were per- other jurisdiction. Fla. Stat. § 
 On the merits of the 

741.212. The Plaintiffs in formed in other states or coun- case, the Court held that the 
Brenner also challenge Flori-tries. Judge Hinkle declared Florida laws which fail to recog-
da Statutes Section Florida’s laws, which do not nize marriages are unconstitu-

recognize same-sex marriages 741.04(1) which bans county 
tional under the Fourteenth 

clerks or judges from issuing performed out of state, uncon- Amendment of the United 
licenses to anyone who does stitutional in violation of the States Constitution, relying on 
not meet the definition of Fourteenth Amendment of the Loving v. Virginia, as binding 

U.S. Constitution. marriage stated in section 
precedent. Id. The U.S. Su-

212. Fla. Stat. § 741.04(1). 
The state laws at issue are Arti- preme Court in Loving struck 

Combining the assertion of 
cle I, Section 27, of the Florida down a state statute which 

claims from both cases, 

 

banned interracial marriage in 

1967. The rationale Judge Hinkle 

relied on from Loving is that the 

federal courts have the power and 

ability to strike down a state mar-

riage law if it conflicts with rights 

granted under the Fourteenth 

Amendment. Id. at 19. He also cites 

U.S. v. Windsor, noting that the 

Court explicitly stated that states’ 

ability to limit marital relations is 

subject to constitutional guaran-

tees. Id.   

 The Court found that since 

marriage has been held to be a 

fundamental right, it is protected by 

Marriage Bans Cont’d on page 8 
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The Due Process and Equal 

Protection Clauses. Id. at 21. 

The right to marry has been 

held a fundamental right by the 

U.S. Supreme Court in Windsor. 

United States v. Windsor, 133 

S. Ct. 2675, 2679 (U.S.2013). 

Decisions subsequent to Wind-

sor applied the holding general-

ly as well. Judge Hinkle 

acknowledges other precedent, 

such as Loving v. Virginia, 

Zablocki v. Redhail, and Turner 

v. Safley, applied the right to 

marry generally without extend-

ing the right to same-sex mar-

riage. Brenner at 23-24. 

 It is important to dis-

tinguish between the funda-

mental right of traditional mar-

riage and that of same-sex mar-

riage because it determines the 

level of scrutiny for appellate 

review. Fundamental rights 

grounded in the law trigger 

strict scrutiny analysis of the 

law in question. Judge Hinkle’s 

classification of same-sex mar-

riage as a fundamental right 

based on precedent is determi-

native of the level of review and 

ultimately, analysis. Id. Plaintiffs 

argue that Lofton, which is the 

binding law in the circuit in 

question, is incongruent with 

Windsor as it established that 

sexual orientation is not a sus-

pect classification (which would 

give rise to strict scrutiny) for 

equal protection purposes. Id. 

at 30. The Court held that 

Lofton does not apply because 

sexual orientation is not the 

basis for triggering strict scruti-

ny review in the subject case, 

as marriage as a fundamental 

right triggers strict scrutiny. He 

notes that there are many cas-

es across the country that have 

nearly uniformly declared such 

bans unconstitutional on these 

grounds. Id.  

 Ultimately, the Court 

dismissed the opposing parties’ 

motions to dismiss the plain-

tiffs’ case and granted a prelim-

inary injunction. Id. at 35. The 

Court issued a stay of the in-

junction pending appeal. Id. at 

34. His reasoning for this was 

that the stay-pending appeal 

will allow the important public 

interest of the plaintiffs and 

others seeking same-sex mar-

riage due deliberation. Id. He 

concluded that a stay should be 

entered for long enough to en-

courage the idea that the op-

portunity for same-sex marriage 

recognition will not be closed 

again. Id. The stay however, 

means that no marriage licens-

es will be issued for same-sex 

marriage while the state seeks 

an appeal. The state subse-

quently appealed the decision 

to the Eleventh Circuit Court of 

Appeals. 

 On September 4, 

2014, another federal court 

made a ruling on the issue and 

cited Judge Hinkle’s opinion. 

Robicheaux v. Caldwell, 2014 

U.S. Dist. LEXIS 122528 (E.D. 

La. Sept. 3, 2014). The Eastern 

District of Louisiana, in Ro-

bicheaux v. Caldwell, disagreed 

with the holding of Brenner and 

noted that it came to that con-

clusion under rational basis 

review of the state law at issue 

in the subject case in regard to 

equal protection under the 

Fourteenth Amendment. Id. at 

6. Under this lesser scrutiny 

analysis, the court found that 

the ban was rationally related to 

legitimate state interests. Id. Alt-

hough this case was more narrow 

in scope insofar as it was only 

ruling on the Fourteenth Amend-

ment Equal Protection Clause as 

opposed to Brenner which had to 

evaluate multiple clauses, under 

the lesser scrutiny of rational 

basis the state bans on same-sex 

marriage were upheld. Thus, pro-

ducing an opposing holding to 

that in Brenner, based on the 

lesser level of scrutiny used. Ro-

bicheaux, however, is an outlier 

case as the other federal courts 

which have taken up the issue, 

including the Fourth Circuit of 

Appeals and the Tenth Circuit 

Court of Appeals, have agreed 

that same-sex marriage bans do 

not withstand constitutional scru-

tiny and are therefore, unconstitu-

tional. Bostic v. Schaefer, 2014 

U.S. App. LEXIS 14298 (4th Cir. 

Va. 2014); Kitchen v. Herbert, 

755 F.3d 1193 (10th Cir. Utah 

2014).  In October, the U.S. Su-

preme Court denied review of 

these cases, among others, effec-

tively legalizing same-sex mar-

riage in 11 states. ▪ 

New Beginnings for Child Representation in Florida 
By Sophia Mitchell 

Student Writer 

It was just last year that 

Florida received an “F” grade on a 

national report card for its failure 

to provide counsel for dependency 

children. The scars of the Florida 

Legislature’s failure to ensure the 

protection and security of children 

in dependency proceedings runs 

deep, but within the last year, the 

legislature has taken great strides 

to protect all of the state’s children 

from abuse, abandonment, and 

neglect.  

In the past, Florida was 

among the few states that did not 

require appointment of representa-

tion to juveniles in dependency and 

juvenile criminal proceedings. After 

years of review by child advocacy 

groups and “F” grades on three 

separate occasions in the last five 

years, the state’s failure to amend 

the dependency system’s frame-

work left gaping wounds in the 

judiciary system, and countless 

children paying the price for that 

failure as subjects of abuse, ne-

glect, and sometimes death.  

This June, Governor 

Rick Scott signed House Bill 561, 

requiring the appointment of an 

attorney to represent dependent 

children with special needs, tak-

ing a big step in the direction of 

cauterizing that wound. The new 

bill provides that counsel will be 

appointment for children who: 

reside in a skilled nursing facility 

or are being considered for such, 

are prescribed psychotropic medi-

cation, have been diagnosed with 

a developmental disability, are 

being placed in a residential 

treatment center or are being 

considered for such, or a child 

who is a victim of human traffick-

ing. The bill also provides guide-

lines for compensation of attor-

neys appointed by the court. The 

court must request a recom-

mendation from the Guardian 

ad Litem Office before being 

compensated.  

Though this year’s bill 

is a huge step toward ameliorat-

ing the problem with Florida’s 

dependency system, there will 

still be countless children who 

will go unrepresented in juve-

nile and dependency proceed-

ings. There are many attorneys 

who have agreed to represent 

such children pro bono, but 

there remains a great need to 

be met. With several pro bono 

projects and non-profit organi-

zations working in tandem to 

train attorneys to provide ser-

vices for children in need, there 

should be no reason for these 

at-risk youths to go to court 

proceedings without proper 

representation. 

 Robin Rosenberg, 

director of Florida’s Children First, 

was on the committee that draft-

ed the recently passed legislation. 

Her organization is working with 

PILS and together they have cre-

ated a statewide training consorti-

um that seeks to ensure that the 

attorneys who are going to repre-

sent these children have the 

knowledge, experience and sup-

port to best do so. Providing rep-

resentation for children with disa-

bilities involves complex areas of 

the law and Florida’s Children 

First, along with PILS, are striving 

to provide the necessary training 

and expertise in these topic are-

as.  

Florida’s Children First is 

currently working on legislative 

proposals for 2015 and antici-

pates that there will be efforts to 

expand the categories of children 

for mandatory representation. The 

organization seeks to request 

New Beginnings Cont’d on page 9 



The Florida Public Interest Journal Page 9 

New Beginnings Cont’d from page 8 
representation for all children 

who take psychotropic medica-

tion and incite a clear recognition 

that though the current legisla-

tion is a wonderful step in the 

right direction it isn’t enough. 

There are countless children who 

are unrepresented in court pro-

ceedings that is directly impact-

ing their ability to thrive.  

Nancy Wright, an attor-

ney in Alachua County, recently 

was appointed to represent chil-

dren with disabilities in depend-

ency proceedings under the new 

law.  Wright had previous experi-

ence representing parents of 

children with developmental 

disabilities or severe mental 

health problems in receiving 

appropriate services for their 

children.  Since the passage of 

HB 561 she was court-appointed 

on four cases where she repre-

sents children with disabilities 

with their legal needs including 

education and Medicaid.  

With Wright’s first case, 

it was clear that though her cli-

ent “had a host of people trying 

to figure out how to help” they 

encountered several obstacles 

“trying to identify and put in 

place the appropriate services.” 

“Medicaid is a labyrinth…add to 

that the complexities of special 

education” and it becomes clear 

that there is a great need for 

children to be properly represent-

ed to obtain the services they 

need.  

Wright shared some of 

her own experiences to highlight 

the importance of this new law:  

“To emphasize the need: when I 

was appointed to represent one 

child with autism he was on his 

23rd placement in less than 10 

years. It’s hard to imagine how 

that would happen if an attorney 

had represented that child.”  

Nancy advises that interested 

attorneys should seek proper 

training and educate themselves 

on doing their own evaluation of 

the child and familiarize them-

selves with how Medicaid works. 

She concludes, “If you know a 

child needs help, but the solu-

tion is beyond you seek a refer-

ral, question authority” and most 

importantly “don’t give up.”  

There are several ways in which 

attorneys can be of service to 

children with disabilities who are 

in the dependency system.   

Those interested are encouraged 

to get on the registry and start 

training. There is an application 

for registry on the justice admin-

istrative commission website 

(www.justiceadmin.org/coccregis

try/childSpecialRegistry.aspx). 

Another way to get involved is for 

experienced attorneys to offer 

their own expertise and mentor 

or take questions from other 

lawyers by volunteering with the 

Florida for Children and Families 

The Call of Children in Need 
By Anna A. Black 

Student Writer 

 Over the past ten 

years, over 100,000 juvenile 

cases have been filed in US im-

migration courts. Nearly half of 

these cases have been filed 

since October 2011. The recent 

surge of undocumented and 

unaccompanied children enter-

ing the US mostly hailing from 

Central America, has undoubted-

ly sparked a heated debate 

about why so many children are 

making such a dangerous trek to 

the US without parents and fami-

lies. At the heart of this debate is 

whether their reasons for fleeing 

should afford them international 

protection.  

 According to a recent 

study about children who fled to 

the United States published by 

the United Nations High Com-

missioner for Refugees, 

(“UNHCR”), “no less than 58% of 

the 404 children interviewed 

were forcibly displaced because 

they suffered or faced harms 

that indicated a potential or actu-

al need for international protec-

tion.” The study identified two 

common patterns of harm relat-

ed to the potential need for inter-

national protection of these chil-

dren. 48% of the children inter-

viewed were affected by violence 

by armed criminal actors; 22% of 

the children interviewed reported

violence in the home. Whether a 

child’s reasons for leaving 

should afford them international 

protection and allow him or her 

to stay in the US must be deter-

mined on an individual basis. 

This has overwhelmed the immi-

gration system already facing 

backlog and has put a spotlight 

on what the legal community is 

doing in response to this crisis.  

 According to a Trac 

report filed July 15th of this year 

and covering data up to the end 

of June 2014, over 21,000 juve-

nile cases were filed in immigra-

tion courts in 2013 and nearly 

20,000 cases have been filed in 

just the first half of 2014. Of 

these cases, the Miami Immigra-

tion Court is currently responsi-

ble for the fourth largest docket 

in the US, seeing over 3,900 new 

cases involving unaccompanied 

or separated children just in the 

past year alone.  

 Catholic Charities Legal 
 

Services in collaboration with 

Americans for Immigrant Justice, 

the Cuban American Bar Associa-

tion Pro Bono Project, Legal Aid 

Service of Broward County, and 

Dade Legal Aid are collaborating 

to alleviate the hardships im-

posed by this situation. First, 

they are running bi-weekly intake 

clinics to train lawyers and law 

students to help conduct intake 

interviews with the displaced 

children before they reach immi-

gration court. The purpose of 

these intake interviews is to help 

screen these children for relief 

and hopefully match them with 

pro bono attorneys before they 

at www.F4CF.org. By following the 

volunteer pro bono link, one can 

mentor other lawyers representing 

children with consumer law, crimi-

nal justice, or disability issues. The 

Guardian ad Litem program is an-

other organization with a number of 

programs and resources for attor-

neys interested in dependency 

practice. You can also contact your 

Community Based Care center to 

get involved. Let’s help shape a 

better future for Florida’s most 

vulnerable children.  ▪ 

turn 18 and age out of the 

juvenile system. Second, with 

the help of active volunteers 

they are present in court every-

day to help represent these 

children in the first step of 

their legal hearings, requesting 

simple continuances in order 

to ensure they have more time 

to find representation. 

 It is no surprise that 

some of the experiences of 

these children are heartbreak-

ing. Kristie-Anne Padron, Staff 

Attorney for Unaccompanied 

Children, Catholic Legal Ser-

vices, shared the story of a five

-year-old who was carried 

across the border by a coyote 

and was traumatized by the 

whole experience. (A coyote 

illegally smuggles people into 

the U.S. across the Mexican 

border for an often-exorbitant 

fee.) She described the scene 

at the courthouse of children 

The Call of Children in Need 

Cont’d on page 10 

http://www.justiceadmin.org/coccregistry/childSpecialRegistry.aspx
http://www.justiceadmin.org/coccregistry/childSpecialRegistry.aspx
http://www.F4CF.org


Page 10 The Florida Public Interest Journal 

The Call of Children in Need Cont’d from page 8 

sitting on the benches whose feet 

do not even touch the ground. 

"Some of the children are so 

scared," said Padron, “the least we 

can do is to explain it to them.” 

 The overall response that 

the South Florida legal community 

has provided thus far is very encour-

aging. However, there is still a lot to 

be done due to the magnitude of 

unrepresented children in the sys-

tem. The odds that these children 

have of getting a fair and potentially 

favorable trial is largely dependent 

upon whether or not they are ade-

quately represented in court. Not 

only are they children, some only 

infants, who face obvious difficulties 

understanding the court proceed-

ings, a majority of them speak no 

English. Because the US govern-

ment is under no obligation to pro-

vide counsel to indigent persons in 

civil removal proceedings as pro-

scribed by the Due Process guaran-

tees of the Fifth and Fourteenth 

Amendment and the Immigration 

and Nationality Act, even if they are 

children, more than half of the juve-

nile cases currently pending involve 

children with no representation. 

Whether the consequences that 

these children face are severe 

enough to raise constitutionally 

protected liberty interests and 

therefore require the government to 

provide representation under the 

Due Process clauses of the Fifth 

and Fourteenth Amendments, is a 

question that has not yet been ad-

dressed by the US court system. The 

work that Padron and others have 

done so far is only able to help 

these children get through the initial 

hearings. They help them to get 

continuances but they do not have 

the resources to see them through 

the entire process. 

 Recently, a number of non-

profits in South Florida that normal-

ly work independently, recognizing 

the seriousness of this issue and 

the vulnerability of the class being 

affected, pooled their resources and 

formed a coalition that was able to 

work together to attain an Ameri-

Corps grant. Starting in January 

2015, the grant will solely fund six 

attorneys to provide full-time, direct 

representation to these children for 

their entire court proceedings.  

 There were originally three 

judges assigned to hear the nearly 

4,000 juvenile cases filed just in the 

past year in the Miami Immigration 

Court. Now there are four judges 

splitting the cases. According to 

Padron, who is at the courthouse 

Monday through Friday organizing 

the volunteer efforts, it is incredibly 

difficult to tell how the court is pro-

gressing on getting through these 

cases. The initial hearings were 

supposed to be completed on Sep-

tember 12th however that deadline 

has been extended, and the hear-

ings are still going strong. In one 

week’s time in mid-September, 

Catholic Charities Legal Services 

signed up one firm to handle five 

cases pro bono, and another to take 

on twenty cases.  Yet, as the non-

profit sector only has the resources 

to help in the early stages of repre-

senting these children, the need for 

assistance from the private legal 

sector is still great. 

  

 These children fled horri-

ble injustices in their home coun-

tries with only a faint glimmer of 

hope for a better life in the U.S. Now 

it is the legal community’s responsi-

bility to demonstrate to these chil-

dren and to the world that our court 

systems truly do work toward provid-

ing justice for all. For more infor-

mation about volunteering at court, 

attending one of the bi-weekly infor-

mational and training intake clinics, 

or if you or your firm would like to 

volunteer your services to represent 

some of the children pro bono, 

please contact Kristie-Anne Padron, 

Esq., Staff Attorney for Unaccompa-

nied Children, Catholic Legal Ser-

vices of Miami by emailing her at 

UACvolunteers@gmail.com. ▪  

Chart by UNHCR. 

 

 

mailto:UACvolunteers@gmail.com


The Florida Public Interest Journal Page 11 

Dade Legal Aid’s Venture Law Project 
By Geoffrey Langbart 

Student Writer 

 

 

“An ounce of prevention is worth a pound of 

cure.” - Henry de Bracton (c. 1210– c. 

1268), English jurist & father of mens rea 

 Miami Dade County is a ma-

jor economic hub, a virtual mecca of 

commerce flowing between North and 

South America. Miami Dade County is 

home to slightly over two and a half 

million people and almost eighty thou-

sand private, non-farm businesses. 

The majority of these businesses are 

founded by non-lawyers who are just 

trying to achieve the American Dream. 

Many start with only a dream and a 

few hours on the weekend. Many end 

far too quickly due to poor planning, 

unprotected intellectual property, and 

unfettered personal liability. 

 Ashley Juchawski saw a 

need. “The Venture Law Project fills a 

glaring need in the community while 

building on the mission of Dade Legal 

Aid,” says Ms. Juchawski, Project Attor-

ney with Dade Legal Aid. “It’s a true 

community partnership, where private 

attorneys can offer their services pro 

bono to those in need, working along-

side other law firms and co-working 

campuses that are hubs for local 

tech.” The Venture Law Project is a 

pilot program under the direction of 

attorney Ashley Juchawski of Dade 

Legal Aid, and supported by the John 

S. and James K. Knight Foundation. 

Working at Dade Legal Aid, Ms. 

Juchawski was able to identify a com-

mon thread among clients coming in 

for help with bankruptcies, foreclo-

sures, and debt crisis; the common 

thread was a lack of preventive ser-

vices. The clients believed that they 

could not afford legal protections, what 

they did not realize was that they could 

not afford not to have legal protec-

tions. The Venture Law Project was 

born. 

Based in a proactive, preven-

tive philosophy the Venture Law Pro-

ject began to coordinate a network of 

major lawyers working in the fields of 

corporate law, securities law, intellec-

tual property law, and tax law. These 

lawyers were drawn to the project for a 

myriad of reasons, ranging from an ethi-

cal desire to give back to the less fortu-

nate, to a commitment to meet and 

exceed the pro bono duties set out by 

the Florida Bar, to a desire to develop 

relationships with young companies 

which may be incredibly successful one 

day.   

When a business owner or 

agent comes to the Venture Law Project 

for an initial consultation, Ms. Juchawski 

has them walk through the situation in 

context to better understand its needs. 

Often the owners walk in looking to work 

out a sales agreement, only to realize 

that what they really need first is a provi-

sional patent or registered trade mark. 

After working through a number of fac-

tors the client will either be advised to 

complete some fairly simple preliminary 

steps–for instance filing on Sunbiz–or 

will be paired with an attorney willing to 

do specialized work pro bono. These pro 

bono services often include preparing a 

provisional patent, advising on corpo-

rate formation or governance, hashing 

out a securities agreement, filing for a 

trademark, basic legal compliance, etc.  

Clients make mistakes; most 

are not lawyers. “We commonly see 

startups mixing bank accounts, accept-

ing business checks in their own name, 

signing documents personally and not 

on behalf of the company, and other co-

mingling of funds that can get them into 

a lot of trouble.” It is not that they disre-

gard the law or the liability limiting for-

malities, most just do not perceive the 

dangers. As one entrepreneur stated, 

“We do not need to worry about talking 

to an attorney until we get sued!” Atti-

tudes like this are at the heart of the 

problem many start-ups face; they are 

unprepared when the problems happen. 

In business there will be problems, in 

order to succeed you must anticipate.  

The clients of the Venture Law 

Project hail from a varied pool. Many are 

native to Miami. Some are just starting 

out and trying to build a future for their 

young families. Some are experienced 

businessmen, recently retired and trying 

to start a non-profit to give back to the 

community. Some are single mothers 

interested in producing, protecting, and 

publishing an educational children’s 

book. Some are inventors trying to make 

the world a better place. At heart, all 

embody the entrepreneurial spirit which 

gives substance to the American Dream. 

In the nine months since its founding, 

the Venture Law Project has counseled 

over two hundred businesses on over two 

hundred and fifty individual business 

issues. Communities grow in strength 

with the growth of small business; small 

business is the corner stone for econom-

ic prosperity. 

In an effort to reach those who 

are most in need the Venture Law Project 

has expanded its networking focus to 

encompass several of Miami’s incubator 

and co-working spaces such as the Mi-

ami Entrepreneurship Center 

(“MEC261”), the LAB Miami, Pipeline, 

Buro, Right Space 2 Meet, Rok3r Labs, 

and Venture Hive. Co-working spaces 

make resources available to small busi-

nesses and entrepreneurs allowing them 

to benefit from a collaborative environ-

ment and the atmosphere of a profes-

sional business. At these forums, beyond 

networking on a one to one basis, the 

Venture Law Project hosts free work-

shops concerning a range of hot legal 

topics for entrepreneurs. In the past, 

topics have included a Legal Corporate 

Entity Workshop, Top 10 IP Issues for 

Startups, LLC Operating Agreements, 

Corporate Tax, Terms of Service Privacy 

Policy workshops, Venture Capital Deals, 

and Legal Clinics for Nonprofits as well 

as Creative Entrepreneurs. The topics are 

picked based on patterns of need and 

community input. They are designed to 

invite the general population to learn how 

to protect themselves in a world growing 

more complex by the hour. 

This young pilot program has 

proven to fit an ever growing need–the 

need of commerce in Miami. It is clear 

that the program must continue to grow 

and prosper to meet those needs. Start-

up business is a foundational element to 

any economy. Start-up businesses have 

an ally at Dade Legal Aid in the Venture 

Law Project. To access the Venture Law 

Project contact Ashley Juchawski, Esq. at 

ajuchawski@dadelegalaid.org or 305-

579-5733, ext. 2247. ▪ 
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The Green Light to Normalcy:                                     

Driver’s Licenses for Youth in Foster Care                           
By Mariel Tollinchi 

Student Writer 

 

 When you open your eyes 

for the first time to this place we call 

our world, you would never have im-

agined the first arms that cradled you 

and tended to your first cries of hun-

ger, to be the first of many arms to 

hold you. From arm-to-arm and hand-

to-hand, some children are passed 

along, invisible to the world as they 

know it. The struggle of these chil-

dren to feel equal and have the same 

rights as those that should be their 

counterparts is a lengthy and arduous 

road. This is the life of a child in fos-

ter care. 

 Children in foster care are 

one step closer to enjoying ordinary 

adolescent opportunities with the 

enactment of Florida House Bill 977.  

House Bill 977 proposes appropriat-

ing $800,000.00 to the Florida De-

partment of Children and Families 

(DCF) for the establishment of a 

three-year, statewide pilot program. 

Under the administration of the de-

partment, the program would cover 

expenses for driver education, licens-

ing and incidental costs to licensing, 

and insurance premium increases for 

caregivers of children ages 15-18 

seeking to obtain their driver’s licens-

es. DCF regulations require communi-

ty-based agencies to assist adoles-

cents in foster care, that have 

demonstrated the appropriate level of 

maturity, in obtaining a learner’s per-

mit or driver license and automobile 

insurance. 

 Obtaining a driver’s license 

is a privilege that comes with a great 

deal of responsibility, obligation and 

financial accountability. Whether or 

not in foster care, the operation of a 

motor vehicle as an adolescent is a 

task in itself. The age requirement to 

obtain a driver’s license in the State 

of Florida is 16 years of age, however 

adolescents can begin driving at the 

age of 15 with a learner’s permit. The 

initial phase of obtaining a learner’s 

permit has been the most difficult to 

overcome for children in the foster 

care system. 

 In order to obtain a learn-

er’s permit, a consent form must be 

signed by a parent, guardian, or other 

responsible adult. The consenting 

adult would essentially be ensuring 

that any negligence or willful miscon-

duct of the adolescent operating the 

vehicle is to be imputed onto the 

adult—making them jointly and sever-

ally liable for any damages arising 

from such misconduct. This legally 

binding accountability has deterred 

many foster caregivers from assum-

ing such responsibility, consequently 

obstructing the foster child from the 

experience of becoming a driver.  

 House Bill 977 is the most 

recent extension of the House Bill 

215 (commonly known as the 

“Normalcy Bill”). The Normalcy Bill 

was enacted to promote union in 

foster care homes by eliminating the 

restrictions barring a foster child from 

participating in ordinary adolescent 

activities. The primary legislative 

objective of both the Normalcy Bill 

and House Bill 977 is the fostering of 

age appropriate opportunities for 

young adults in the foster care sys-

tem, such as partaking in sports, 

clubs, youth groups, volunteer work 

and employment. 

 Florida Governor Rick Scott, 

responsible for signing off on House 

Bill 977, stated, “Learning to drive is 

an important rite of passage for 

young adults…[and] being in foster 

care should not restrict the abilities 

and experiences of our next genera-

tion.” Instead of being disenfran-

chised at age 18, with no recourse or 

independent experience of any sort, 

the “Keys to Independence” bill 

opens a door to endless opportuni-

ties for these children. It affords them 

at least 2 years of pre-independence 

to be able to plan and prepare for 

the imminent ageing out of the sys-

tem period. 

 The pilot program not only 

plays a tremendous role in the life of 

a foster child, it also has economic 

advantages. The nominal amount 

that the State has allocated towards 

the pioneering of this program may 

have, by its very nature, an economi-

cal return on investment. Most em-

ployment applications require the 

applicant have dependable transpor-

tation. Depending on the job, they 

may even require that person be 

licensed and capable of maneuver-

ing a vehicle. Placing qualifying fos-

ter children on this open road to 

independence expands their job 

market probabilities, thus enabling 

them to achieve financial self-

sufficiency.   

 Contrary to other major 

cities, such as New York and San 

Francisco, where public transporta-

tion is more convenient for residents 

due to the closeness of locations 

and increased population, Florida is 

less populated and more spacious, 

making public transportation more 

of a burden than a convenience. 

House Bill 977 affords our new gen-

eration a fighting chance to gain 

personal independence. 

 It is not just about a plastic 

card permitting foster children to 

drive; for a foster child it is much 

more than that. It is hope—a small 

but significant milestone in this jour-

ney we call life. Qualifying foster 

children that meet the DCF require-

ments can now confidently reclaim 

their right to pursue the privilege of 

obtaining a driver’s license and head 

towards the open road to opportuni-

ties for a brighter future. ▪  
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In Perspective: View From The Driver’s Seat 

 

 

 Florida Youth SHINE (FYS) has 

dedicated a great amount of time and 

effort into making sure that youth in 

foster care have the same opportuni-

ties as other youth, regardless of their 

circumstances. FYS is a statewide 

youth advocacy organization consisting 

of current and former foster youth, 

ages 13-24, with 12 chapters through-

out the state.  

 The Keys to Independence is 

a recent piece of legislation that FYS 

has passionately advocated to allow 

driving privileges for foster youth. FYS 

members came from across the state 

to attend committee meetings, speak 

to media, and testify in support of this 

bill. We are given these life changing 

opportunities through our parent organ-

ization, Florida’s Children First, and 

with support of many Community Based 

Care providers and Independent Living 

organizations.  

 The Keys to Independence is 

a pilot program for 3 years to be ap-

plied across the state until funding is 

exhausted. The Keys to Independence 

will provide reimbursements for the 

costs of school driver education, taking 

driving tests, and getting a permit or 

driver’s license.  

 When a youth reaches the 

age of 16 or greater and has completed 

a driver’s education course, they can 

obtain a court order allowing them to 

contract their own insurance plan. The 

youth can also be reimbursed for the 

cost of the insurance.  

 Like many other youth, I am 

grateful for the Keys to Independence.  

Although driving is not a right, it is a 

privilege that teaches responsibility and 

should be granted to all youth.  

 When a child begins to learn 

how to drive, they begin to learn about 

safety and awareness on the road. 

Driving allows young adults to form a 

sense of independence, engage social-

ly, and get a job. All of which are im-

portant factors since we expect these 

youth to become mature, hardworking 

adults that give back to their communi-

ty.  

 Youth in care have had a lim-

ited number of opportunities to do 

these things since liability issues pre-

vent them from getting a license. Less 

than 3 percent of youth age out of fos-

ter care with a driver’s license. This 

means that youth are aging out of care 

unprepared and dependent on others.  

 Personally, I took a driver’s 

education course twice. The first time, I 

didn’t have the opportunity to practice 

because the school I was at did not 

have the driving part. My foster parents 

took me to get my permit and allowed 

me to drive their vehicles locally, but 

that was difficult with 3 other youth in 

the home needing to practice as well.  

 When I was placed in another 

home and changed schools, I took an-

other driver’s education course that did 

offer the driving portion; however, my 

foster mother couldn’t allow me to 

drive her vehicle due to insurance lia-

bilities. Even though I was allowed to 

practice at school, I still wasn’t getting 

the practice I needed.  

 How could you possibly learn 

how to drive when you were only able 

to go 20 mphs and got about 20 

minutes of driving a week?  

I felt like having my permit was point-

less because I wasn’t able to drive, 

and whenever I did, I was a nervous 

wreck because of my lack of practice. 

The saying “practice makes perfect” 

could never be more true regarding 

driving.  

 I got my license shortly after 

I turned 18, but I was still paranoid 

when driving. Whenever I had people 

in the car with me, I would panic be-

cause I knew I was responsible for 

their well-being. I was often criticized 

for my inexperience, but very few un-

derstood why I was so frightened be-

hind the wheel.  

 Although it would have been 

beneficial to have this piece of legisla-

tion when I was facing these obsta-

cles, I am pleased to know that there 

is something in place to help future 

foster youth. FYS members and I feel 

humbled and empowered after having 

the opportunity to advocate for this 

bill because we knew that it would be 

life changing for our future brothers 

and sisters. ▪  

 

Chelsea Bramblett 

 Guest Writer, 

Florida Youth SHINE 

 

 Chelsea with Senator 

Detert, Senate sponsor 

of “The Keys to Inde-

pendence.” 

 

FYS in the Senate 

Chambers with Presi-

dent Gaetz, after they 

spoke with him about 

“The Keys to Independ-

ence” 
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Q & A With Calbrail L. Bennett: 
New Program Administrator & Liaison of The Public 
Interest Law Section of The Florida Bar 

Interviewed by David L. Steinberg, 

Student Writer 

 

 

Q:  What is a Bar Administrator? 
 

A: The program administrator serves 

as the liaison between The Florida Bar 

and various sections of the bar. For 

example, I am assigned to the Admin-

istrative, Environmental and Public 

Interest Law Sections. As the program 

administrator, I am charged with the 

duty of managing sections and com-

mittees within the professional devel-

opment department, responsible for 

administering continuing legal educa-

tion conferences, seminars, and exec-

utive level meetings in various loca-

tions in-state for lawyers throughout 

the state of Florida. 

 

Q:  What experience do you bring to  
your position? 

 

A:    As a former marketing and com-

munications manager, I bring a refined 

skill set of marketing management, 

research, business report writing, and 

a solid business acumen.   

 

 

Q:  What are your goals for your 
 

position? 

 

A:   My goal in this position is to assist 

each section with creating a noticeable 

footprint within their industry. This can 

be achieved by helping the section 

become well equipped to compete 

digitally.   

     

Q:  What have you enjoyed most about your new 

position at the Florida Bar Association? 

 

A:  I thoroughly enjoy being afforded the 

opportunity to work with a dynamic group of 

lawyers and judges. Whenever the oppor-

tunity presents itself, I enjoy being able to 

converse with lawyers one on one so that I 

am able to learn what inspires them.  A lot 

of the lawyers within the Public Interest Law 

section are involved in great philanthropic 

causes, and these stories are often untold 

but they deserve a platform because the 

work that they do contributes to the heart 

beat of America. That is what I enjoy the 

most about my position, being able to learn 

what it takes to be a lawyer of valor.   

Q:  How has your MBA assisted in your current 

position? 

A:   My MBA has equipped me by giving me 

a holistic perspective over the business 

world. I am constantly challenged to solve 

problems that require a strong skill set. My 

ability to navigate fast-paced environments, 

knowledge of effective research practices, 

and sensitivity to deadlines with shifting 

priorities, allow me to make significant con-

tributions. ▪   

Calbrail L. Bennett, MBA 

Program Administrator                          

Liaison of The Public Interest Law Section 

The Florida Bar  

651 East Jefferson Street  

Tallahassee, Florida 32399-2300  

P 850-561-5623  

F 850-561-9427  

cbennett@flabar.org  

http://www.floridabar.org  

mailto:cbennett@flabar.org
http://www.floridabar.org
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By Kevin Sellar 

Student Writer 

 On June 26, 2014, in a unani-

mous decision, the U.S. Supreme Court 

held a Massachusetts states statute 

unconstitutional in violation of the First 

Amendment.  The statute, as amended in 

2007, made it a crime to knowingly stand 

on a public walkway during business 

hours within thirty-five feet of an en-

trance to anyplace where abortions are 

performed. The petitioners are individu-

als who approached and attempted to 

persuade those entering the clinic from 

having an abortion by engaging in what 

they call “sidewalk counseling.” The peti-

tioners claimed that the buffer zone ham-

pers their counseling efforts and violates 

the First and Fourteenth Amendment 

both facially and as applied. The District 

Court of Massachusetts denied the peti-

tioners’ facial challenge and the Court of 

Appeal for the First District affirmed.  The 

U.S. Supreme Court reversed.  

The government may impose reasonable 

restrictions on the time, place, and man-

ner of protected speech in public forums 

provided the restrictions are not content 

or viewpoint based and are narrowly tai-

lored to serve a significant governmental 

interest while leaving open ample alter-

natives for the communication of the 

information. The petitioners argued that 

the statute is content based for two sepa-

rate reason. The first that the statute 

discriminates against abortion related 

speech and secondly is that it favors pro-

choice speech because it only allows 

employees of the abortion clinic into the 

buffer zone. While the entire Court unani-

mously agreed that the statute violated 

the First Amendment the justices had 

differing views on how to reach that deci-

sion. 

The majority of the Court decided it was 

necessary to first determine if the statute 

was facially neutral, even though they 

ultimately decided that it was not narrow-

McCullen v. Coakley: U.S. Supreme Court Strikes Ban on “Sidewalk Abortion  

Counseling”  -  134 S.Ct. 2518 

Case Notes 

ly tailored. They found that the statute was 

facially neutral because it prohibits all speech 

in the buffer zones. A facially neutral law does 

not become content based just because it 

affects types of speech differently. In this 

case, the intended purpose was to protect the 

public from congested sidewalks and the 

interference of ingress and egress due to a 

crowd of people. The majority also found that 

the exemption that allows employees of the 

abortion clinics into the buffer zone does not 

favor one viewpoint over the other because 

this exemption is in place to allow employees 

to do their job.  

Even though the statute is content neutral it 

must be narrowly tailored to serve a signifi-

cant government interest. It must not sub-

stantially burden more speech than necessary 

to further the government interest. The major-

ity decided that the size of the zone imposes 

a serious burden on the petitioners’ speech 

because it cuts out a significant portion of 

adjacent sidewalks which makes it nearly 

impossible for the petitioners to initiate in the 

close personal conversations that they view 

as essential in their sidewalk counseling. The 

individuals who are trying to engage in side-

walk counseling cannot determine whether 

the pedestrians are patients of the clinic until 

they are actually inside of the zone, or when 

they enter the zone the individuals trying to 

counsel will have to abruptly stop talking to 

them, thereby creating the appearance of 

untrustworthiness. The Court then goes on to 

list some of the less burdensome methods to 

achieve the same results. 

Justices Scalia, Kennedy, and Thomas con-

curred in the judgment but are of the opinion 

that the statute is content based making it 

subject to strict scrutiny which it would fail. 

Justice Alito concurred in the judgment but 

found the statute to be content based be-

cause it favored one viewpoint over another 

because of the exception that allows employ-

ees into the buffer zone silencing pro-life 

speech and allowing the employees of the 

abortion clinic to speak freely about abortion. 

This case was reversed and remanded since 

the statute was found to violate the First 

Amendment because it prohibits speech 

in a large area of a public forum. ▪   

Hall v. Florida: 
U.S. Supreme Court Rules 

on Death Penalty for 

Intellectually Disabled  -   

134 S.Ct. 1986 

By Kevin Sellar 

Student Writer 

 On May 27, 2014, the U.S. 

Supreme Court in a 5-4 decision held 

that Florida’s method of using a fixed 

IQ score to determine whether an 

individual facing the death penalty 

has an intellectual disability fails con-

stitutional scrutiny because it creates 

an unacceptable risk that persons 

with intellectual disability will be exe-

cuted. The court held that the statute 

was unconstitutional because it did 

not consider the margin of error in an 

IQ test and when someone scores 

within the margin of error they should 

be allowed a chance to submit evi-

dence of an intellectual disability. In 

Atkins v. Virgina (2002) the Supreme 

Court decided that the Eighth and 

Fourteenth Amendment prohibits the 

execution of those with an intellectual 

disability. Under a Florida law, an 

individual must have an IQ under 

seventy in order to have an intellectu-

ally disability. In 1978 the petitioner 

and an accomplice in this case kid-

napped, beat, raped, and murdered a 

pregnant woman, then while robbing 

a convenience store they killed a 

sheriff’s deputy who was trying to 

Hall v. Florida Cont’d on page 16 
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arrest them. When the petitioner 

was sentenced to death, the Su-

preme Court had not yet ruled 

that killing a person with an intel-

lectual disability violated the 

Eighth and Fourteenth Amend-

ments. 

 In 2004 the petitioner 

filed a motion claiming that he 

had an intellectual disability and 

could not be executed. The Flori-

da courts decided that the peti-

tioner, since his IQ was above 

seventy, was not intellectually 

disabled. Teachers, family, and 

lawyers all realized that the peti-

tioner had a severe mental disa-

bility, and the petitioner also took 

numerous IQ tests over the 

course of about forty years with 

scores ranging from sixty to 

eighty, but due to evidentiary 

reasons the scores under seventy 

were not permitted.  

 The Court reasoned that 

punishment is justified under one or 

more rationales:  rehabilitation, 

deterrence, or retribution. Rehabili-

tation is a non-applicable rationale 

for the death penalty. The death 

penalty will not act as a proper de-

terrent to those with an intellectual 

disability because their condition 

renders them unable to make the 

calculated judgments that are the 

premise for the deterrence ra-

tionale. The retributive rationale is 

poorly served by executing the intel-

lectually disabled because they 

have a diminished capacity which 

lessens their moral culpability.  

 The Court relied extensive-

ly on medical evidence regarding 

the nature of intellectual disability.   

The medical community defines 

intellectual disability according to 

three criteria: a significantly sub-

average intellectual functioning, 

deficits in adaptive functions, and 

onset of these deficits during devel-

opment. The Florida statute takes 

the IQ score as a conclusive evi-

dence of a defendant’s intellectual 

ability and refuses to acknowledge 

that the score can be imprecise 

because scores can fluctuate for 

any number of reasons.  

 The Court held that when 

a defendant’s IQ falls within the 

test’s acknowledged margin of er-

ror the defendant must be allowed 

to present additional evidence of 

intellectual disability. Additionally, a 

person with an IQ over seventy can 

have severe adaptive problems so 

that their ability to actually function 

is comparable to that of individuals 

with a lower IQ.  The Court reversed 

and remanded, holding the Florida 

statute unconstitutional because it 

did not take into consideration the 

margin of error in an IQ test. When 

someone scores within the margin 

of error, the Court ruled that he 

should be afforded the opportunity 

to submit evidence of an intellectu-

al disability. ▪   

League of Women Voters of Wisconsin Educ. Network Inc. 

v. Walker:  Legality of Voter Identification Laws - 2014 WI 97, 851 N.W.2d 302 

By Sandra Williams 

Student Writer 

 On July 31, 2014, the 

Wisconsin Supreme Court upheld 

Wisconsin’s voter identification 

law, 2011 Wis. Act 23, which 

requires a voter to present valid 

photo identification. The League 

of Women Voters of Wisconsin 

(“The League”) filed a complaint 

against state officials challenging 

the constitutionality of a newly 

enacted voter law. The valid 

forms of identification established 

in Act 23 include: “Wisconsin 

Department of Transportation 

(DOT) issued driver's license, DOT 

issued photo identification card, 

United States uniformed service 

identification card, United States 

passport, United States naturali-

zation certificate issued within 

two years preceding the election, 

federally recognized Wisconsin Na-

tive American tribe's identification 

card, Wisconsin university or college 

student identification card, and a 

citation or notice of driver's license 

suspension.” Additionally, there is a 

provision in Act 23 that allows vot-

ers without identification to vote on 

a contingency basis, provided that 

these electors present a valid form 

of identification at the polling place 

by 4:00 pm on the day of the elec-

tion, or at the requisite clerk and/or 

board of election commissioners by 

the following Friday.  The Circuit 

Court of Dane County confirmed 

that the statute was unconstitution-

al and barred state officials from 

enforcing the disputed provisions of 

Act 23. The Second District Court of 

Appeals of Wisconsin reversed and 

remanded the previous judgment 

and The League petitioned the Su-

preme Court of Wisconsin for re-

view. 

 The League presented 

three arguments, based on their 

assertion that the legislature lacked 

the jurisdiction to require electors to 

present acceptable forms of identifi-

cation. The League argued that the 

requirement is an additional elector 

qualification not listed in Article III, 

Section I of the Wisconsin Constitu-

tion, the requirement is not one of 

the five types of election-related 

laws in Article III, Section II, and the 

requirement is not reasonable. The 

defendants counter-argued that Act 

League of Women Voters 

Cont’d on page 17 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000757&cite=WICNART3S2&originatingDoc=Ifc8f2bd018d111e4a795ac035416da91&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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23’s requirement to present acceptable 

photo identification is simply a means to 

qualify voters, Act 23 is within the param-

eters of the Wisconsin Constitution, and 

not only is Act 23 a reasonable regula-

tion but it serves the states’ interest by 

promoting voter confidence and deter-

ring voter fraud. The Court cited Cothren 

v. Lean, Crawford v. Marion County Elec-

tion Board, and Article III, Section I of the 

Wisconsin Constitution in concluding that 

the legislature did not exceed its authori-

ty and that the requirement of accepta-

ble photo identification does not impose 

an additional qualification upon an elec-

tor. Further, Act 23 is a reasonable regu-

lation because it not only modernizes the 

election process, but also safeguards 

against voter fraud and increases voter 

confidence in the election process.  

 The Court began its analysis by 

discussing the standard of review for a 

law challenged as unconstitutional on its 

face. The Court stated in the past that 

such a challenge, as made by The 

League, must demonstrate that the law 

cannot be enforced under any circum-

stance. Since it is both the right and the 

duty of the legislature to prescribe rea-

sonable rules and regulation, not only 

can the legislature make voter and resi-

dency requirements, but it also has the 

power to determine how, when, and 

where the ballot of an elector will be 

cast, as long as this right does not de-

stroy or substantially impair the right of 

an elector to cast his ballot. Additionally 

the Court agreed with The League in its 

assertion that the legislature could not 

add to the qualifications for electors, but 

recognized the legislature’s ability to 

require any person offering to vote to 

present proof that he or she is a quali-

fied elector. The Court stated that be-

cause the original constitution granted 

the legislature the authority to define 

residency, the requirement for valid iden-

tification is not an additional qualifica-

tion because it simply asks voters to 

answer the question, “Are you who you 

say you are, a constitutionally qualified 

elector?” Additionally, Act 23 provides a 

safeguard for those individuals who may 

not have acceptable identification with 

them as they come to vote by allowing 

for a provisional ballot. The Court also 

addressed this same concept of an addi-

tional qualification, but demonstrated 

that requiring a voter to identify him or 

herself by stating his or her full name 

and address is part of the registration 

process. Since the process of voter regis-

tration is part of the legislature’s authori-

ty, it may choose identifiers, which aid in 

its overall goal. Finally, the Court ad-

dressed the concept of reasonableness 

stating that photo identification is a con-

dition of our time and that many person-

al interactions call for proof of identity 

with a photo. Since voter identification 

laws aid in fraud detection, this could 

also promote the right to vote by assur-

ing voters that illegal ballots will not off-

set their votes. The Court then affirmed 

the judgment of the Second District 

Court of Appeals that it was clearly within 

the jurisdiction of the legislature to re-

quire any person proffering to vote to 

provide proof of his or her state as a 

qualified voter. ▪   

the Voter Rights Act as it negatively im-

pacts racial and language minorities, 

prevents veterans who only have a Veter-

ans Administration ID from voting, and 

violates the Equal Protection Act.  

 The United States Court of 

Appeals for the Seventh Circuit found 

that the Act 23 is compatible with the 

constitution based on a case decided by 

the Supreme Court in 2008 Crawford v. 

Marion County Election Board. In Craw-

ford the Supreme Court gauged the con-

stitutionality of a similar voter ID statute 

in Indiana. In reversing the district 

Frank v. Walker Cont’d on page 18 

Wisconsin Voter ID Battle Continues: Frank v. Walker 
By Sandra Williams 

Student Writer 

 On October 9th, the U.S. Su-

preme Court blocked Wisconsin’s law 

requiring voters to present photo ID.  

This decision comes just days after the 

7th Circuit Court of Appeals declared the 

law constitutional and would have been 

put in place for the November election.  

The U.S. Supreme Court issued a one-

page order that vacated the appeals 

court decision pending further proceed-

ings.   

 The American Civil Liberties 

Union (ACLU) along with the National 

Law Center on Homelessness & Poverty 

filed a federal lawsuit fighting the Wis-

consin voter ID law on the behalf of 17 

Wisconsin residents. The ACLU alleged 

that the law deprives citizens of their 

right to vote as a violation of the 14th and 

24th Amendments of the Constitution as 

it essentially imposes an unconstitution-

al poll tax on voters. The ACLU’s lawsuit 

has been amended to include allega-

tions that the voter ID law will prevent 

minorities, low income citizens, the 

homeless, students and veterans from 

voting as it causes a severe restriction. 

The ACLU is also alleging that Wiscon-

sin’s Voter ID law violates section 2 of 
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only to deter fraud so that these fre-

quencies remain low but also pro-

motes voter confidence through accu-

rate record keeping. The Seventh Cir-

cuit Court of Appeals stated in general 

regardless of where a person is the 

public feels safer when everyone must 

show photo ID even if it cannot be 

proven that the public is actually safer. 

If the public feels safer, as in feeling 

confident that photo ID makes an elec-

tion cleaner, then people are not only 

more likely to vote but also become 

more confident in the outcomes. On 

the subject of minority disparity the 

Seventh Circuit Court expressed that 

Act 23 does not demonstrate that Wis-

consin denies or makes it needlessly 

hard to obtain a photo ID, which is 

what is required to violate section 2 of 

the VRA.  Though the district court 

judge found that minorities are dispro-

portionately likely to live in poverty 

which is traceable to the effects of 

discrimination in education, employ-

ment, and housing the circuit court 

Frank v. Walker Cont’d from page 17 
court’s judgment the Seventh Circuit 

Court of Appeals stated that the dis-

trict court judge did not find that that 

substantial numbers of people who 

are eligible to vote have tried to obtain 

a photo ID but had been unable to do 

so, the judge did not make any find-

ings as to what happened during the 

Wisconsin primary regarding voter 

turnout, and the record does not re-

veal what has occurred in other states 

that have a similar voter ID statute as 

to voter turnout. The Seventh Circuit 

Court of Appeals identifies that the 

actual results in this case are more 

significant than the predictions made 

by the plaintiffs. Additionally, the Sev-

enth Circuit Court of Appeals rejected 

the district judge’s theory that there 

was no relation between voter identifi-

cation statutes and public confidence 

because voter impersonation or fraud 

is rare and or non-existent, based on 

other benefits to voter ID laws found in 

Crawford. In Crawford the Supreme 

Court stated that such laws acted not 

notes that the district court did not 

find that Wisconsin had discriminated 

in any of these respects. The circuit 

court expressed that it was necessary 

to look at the totality of the circum-

stances and not condemn a voting 

practice just because it has a dispar-

ate effect on minorities. Act 23 does 

not draw any lines by race or social 

status but rather extends to all citizens 

of Wisconsin an equal opportunity to 

obtain a photo ID. Just because some 

groups are less likely to use that op-

portunity than other does not mean 

that law itself is a violation of the con-

stitution.   

 In light of the recent U.S. 

Supreme Court order, the ACLU now 

has 90 days to file a formal petition 

asking the Supreme Court to take the 

case, and the deadline will be after the 

Election Day in November.  This im-

portant case will be closely watched 

across the country as the U.S. Su-

preme Court weighs in on the legality 

of voter identification requirements. ▪   

problem here is that most of the prec-

edent set forth for such cases is sig-

nificantly outdated; in fact, the prima-

ry case, Chimel v. California, was de-

cided almost 50 years ago, a time 

where such technological advances 

were inconceivable. The Court clearly 

states that digital data stored on a 

phone poses no physical threat, as it 

cannot be used as a weapon against 

an officer or to help the alleged perpe-

trator escape in any way. However, 

the Court also states that a law en-

forcement officer is free to inspect the 

physical aspects of the phone to en-

sure that it is not housing a weapon, 

such as a razor blade between the 

phone and its case. Once this physical 

search has been completed, and an 

officer can be sure that the phone 

Riley v. California:  Fourth Amendment Protections for 

Smartphones - 134 S.Ct. 2473 (2014) 

By Sandra Williams 

Student Writer 

 Riley v. California consists 

of two separate cases combined on 

appeal. Both defendants were 

charged and convicted of various 

crimes relating to shooting, drugs, 

gang related activity, and other 

weapons charges. In both cases, 

police officers conducted warrant-

less searches of the data found on 

the defendant’s smartphones and 

used the data as evidence for a con-

viction. In the first case, the Califor-

nia Supreme Court denied the de-

fendant’s petition for review and the 

Supreme Court of the United States 

granted certiorari. In the second 

case, the First Circuit Court was di-

vided, but reversed the defendant’s 

motion to suppress the warrantless 
Riley v. California Cont’d on page 19 

evidence and vacated the defendant’s 

convictions. The main concern for both 

of these cases was whether the war-

rantless search of the data on the de-

fendant’s phones were considered 

reasonable by the standards dictated 

in the Fourth Amendment. 

 Case law interpreting the 

Fourth Amendment  dictates that when 

an arrest is made, though it may be 

reasonable for the arresting officer to 

search the arrested person to remove 

any weapons, these searches are lim-

ited to those necessary to protect the 

life of the arresting officer and to pre-

serve evidence the alleged perpetrator 

may attempt to hide. The data found 

on the smartphones in both of cases 

certainly falls within the category of 

evidence that the defendants could 

have attempted to hide. However, the 
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does not hold any potential physical 

dangers, the officer has reached the 

extent of his or her purview. Though 

the defendants argue that infor-

mation on a cell phone is still vul-

nerable to types of data destruction, 

such as remote wiping and data 

encryption, the Court quickly dis-

missed these concerns as the Court 

stated that only a couple of exam-

ples of remote wiping have been 

triggered after an arrest. Similarly, 

the opportunity for an officer to 

search password protected or 

locked phone becomes encrypted 

and additionally quite limited as the 

majority of smart phones have ei-

ther an auto lock or “one touch” 

lock feature. In such situations the 

Court states that it is not clear 

whether the ability to conduct a 

warrantless search would make 

much of a difference since cell 

phone data would be vulnerable to 

remote wiping from the time the 

alleged perpetrator anticipates the 

arrest to the time the actual arrest 

occurs. Additionally, these qualms 

can be silenced by the fact the 

remote wiping can be prevented by 

simply disconnecting the network, 

and placing the phone in an enclo-

sure that keeps the phone away 

from radio waves can prevent en-

cryption. Ultimately, there is a 

plethora of ways in which law en-

forcement can protect against the 

loss of evidence. 

 The Court makes a point 

to refer to the fact that the Fourth 

Amendment is never out of the 

picture completely just because an 

arrestee has diminished interests 

of privacy, especially in the case of 

cell phone data because they have 

a capacity that is enormously great-

er than random sheets of paper. 

Before cell phones, search of a 

person was limited to the physical 

being and only narrowly intruded on 

a person’s privacy. Now, because 

cellphones operate as tape record-

ers, calendars, cameras, journals, 

televisions, dairies, albums, and a 

number of other private items, the 

level of privacy intruded upon sur-

passes the old norm enormously. 

Adding the factor of their multi-uses 

the Court also considers the capaci-

ty of a cell phone and points out 

that most smart phones can hold a 

large amount of data from 16 giga-

bytes to 64 gigabytes. The Court 

also considers the fact that prior to 

the digital age, people did not carry 

such extensive and sensitive data 

around with them; now this data is 

not just with them everywhere but 

almost at all times.  The Court 

points out that simply because such 

sensitive information is carried 

around by individuals in their day-to-

day lives does not mean that they 

deserve any less protection. In 

searching a seized cellphone, there-

fore, it is necessary for law enforce-

ment to obtain a warrant. In gen-

eral, a warrant requirement is an 

important working part of our judi-

cial system that should not be over-

looked. ▪   

Up to date: Committee Reports and Awards 

Anne Swerlick Awarded Medical Legal Fellowship 
By Maria Santi 

Student Writer 

 Deputy Director of Advoca-

cy of Florida Legal Services, Anne 

Swerlick, was recently awarded an 

inaugural Medical-Legal Fellowship 

in Florida. This fellowship is one of 

twenty-four inaugural fellowships 

awarded to senior level staff in legal 

aid agencies in twenty-one states, 

the District of Columbia and Puerto 

Rico. The fellowships were made 

possible with support from the Pub-

lic Welfare Foundation, the National 

Center for Medical-Legal Partner-

ship at the George Washington Uni-

versity School of Public Health and 

Health Services, and the National 

Legal Aid and Defender Association.  

Medical Legal Partnerships 

(“MLPs”) can help at-risk popula-

tions faced with limitations and 

social issues that negatively impact 

their health and lives. The purpose of 

MLPs is to centralize medical and 

legal services for the underserved 

when social issues have negative 

impacts on their health and lives. 

MLPs have been established nation-

wide in two hundred and sixty-two 

institutions in thirty-six states to help 

lawyers and doctors work together to 

find solutions to health related prob-

lems for the most vulnerable. MLPs 

help address the root of health prob-

lems that arise from social issues. 

Vulnerable populations are 

often underserved when faced with 

legal and medical issues that impact 

their health. These underserved pop-

ulations include veterans, single 

parents, elderly, and those living 

under the poverty line. Often times 

these populations need medical ser-

vices but cannot obtain them due to 

bureaucratic limitations. Other 

times, social issues create health 

problems that can only be resolved 

through legal means. These limita-

tions and issues are exacerbated for 

the underserved and vulnerable 

populations. 

Social issues, such as 

inadequate housing, can negatively 

affect the health of individuals. 

These social issues can also include 

unresolved legal problems that deal 

with debt, immigration status, custo-

dy, child care, benefits, back pay, 

housing, and education plans for 

children. While these issues often 

directly affect the health of vulnera-

ble populations, the resolution of 

these issues are out of reach for 

doctors and other health care pro-

Anne Swerlick Cont’d on page 19 
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fessionals. 

MLPs have proven 

effective in dealing with such 

issues. These partnerships help 

change the way the legal and 

healthcare systems respond to 

social issues by taking a proac-

tive approach to prevent health-

harming issues. MLPs continue 

to help millions of people whose 

access to healthcare is threat-

ened due to poorly written laws 

or improper denial of benefits. 

For example, MLPs train 

healthcare, public health, and 

legal teams to identify health-

harming needs within the 

healthcare system. They treat 

individual patients by providing 

medical services and legal rep-

resentation as necessary to 

resolve health-harming issues. 

MLPs also work together on a 

broad scale to change and ad-

dress institutional policies and gov-

ernmental regulations to respond to 

social issues that negatively impact 

the health of vulnerable populations. 

MLPs ensure that doctors and law-

yers work together to address social 

and legal issues to improve the 

health of the nation.  

One of the reasons that a 

fellowship was awarded in Florida 

was to expand the model using a 

“coordinated and strategic ap-

proach.” There is much “opportunity 

in Florida,” said Anne Swerlick. The 

purpose of the fellowships is to build 

healthcare expertise in the legal aid 

community. The selected fellows 

work in conjunction with a faculty of 

national experts during the yearlong 

fellowship to learn about healthcare 

administration, policy, research and 

economics, and participate in activi-

ties designed to deepen their under-

standing of healthcare organization, 

Anne Swerlick Con’t from page 19 
financing and priorities. 

Continued support for 

MLPs in the legal aid community 

is more important than ever due 

to expansion and implementation 

of health reform laws. MLPs “not 

only serve individual health, but 

the overall health of the commu-

nity. They can also help hospitals 

achieve their own mission to im-

prove the health of the communi-

ty,” said Anne Swerlick. Support 

for Medical-Legal Fellowships in 

the legal aid community will en-

sure that millions of vulnerable 

and underserved individuals re-

ceive the services they need to 

resolve health issues that are 

intertwined with legal and social 

issues. Medical-Legal fellowships 

will serve the public interest by 

giving the legal aid community 

proper tools and resources to 

address health related social 

issues for the benefit of the most 

vulnerable for years to come.  ▪   

Jacqueline Dowd Honored with Jane Shaeffer 

Outstanding Homeless Advocate Award 

By Kirsten Clanton, Esq. 

Executive Editor 

 Homelessness is a depri-

vation of human dignity.  Amidst 

the search for food, shelter, and a 

place homeless people can lawful-

ly exist, justice is a bleak prospect.  

But lawyers like Jacqueline Dowd 

use their privilege to practice law 

to fight for the least privileged 

among us. 

 PILS honored Jacqueline 

Dowd’s outstanding achievement 

in homeless advocacy over the 

course of her career at the sec-

tion’s 25th Anniversary Breakfast 

on June 27 at The Florida Bar Con-

vention in Orlando.  Established by 

PILS, the Jane Shaeffer Outstand-

ing Homeless Advocate Award 

recognizes outstanding achieve-

ment in advocacy for homeless 

persons. 

 Jacqueline Dowd is a found-

ing manager of “IDignity”, a nonprofit 

agency committed to ensuring that 

eligible homeless individuals gain 

access to identification so that they 

may obtain employment, receive 

shelter services, and begin their path 

back to financial self-sufficiency.  The 

project has become a model for its 

tremendous success in assisting 

more than 13,000 individuals in the 

Central Florida area obtain identifica-

tion.  Known for her tenacity, Ms. 

Dowd is relentless in pursuing the 

documents clients need and over-

coming barriers to accessing identifi-

cation. 

 Ms. Dowd also established 

Legal Advocacy at Work, a non-profit 

which provides legal services for 

homeless individuals and fami-

lies.  Ms. Dowd took on the City of 

Orlando’s ordinance prohibiting 

food-sharing in City parks, repre-

senting members of Food Not 

Bombs in their criminal trials who 

were arrested for serving stew.  

She also sued the City in federal 

court, up to the Eleventh Circuit 

Court of Appeals, to challenge the 

City’s ordinance.  Although the 

ordinance was ultimately upheld 

on appeal (reversing the trial 

court decision finding the ordi-

nance unconstitutional), her work 

challenging the criminalization of 

food-sharing was an inspiration to 

other lawyers across the country. 

 Ms. Dowd also served 

as the Director of Clinical Pro-

Shaeffer Award Cont’d on page 21 
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 The award was named 

after distinguished attorney and 

advocate Jane Hunter Shaeffer, who 

was the first statewide Director of 

the Florida Guardian Ad Litem Pro-

gram and founded The Shelter, an 

emergency shelter for homeless 

persons in Tallahassee.  Much of 

Ms. Shaeffer’s work centered on 

homeless advocacy and she found-

ed the PILS Committee on Home-

lessness to bring together justice-

minded lawyers to advocate for this 

vulnerable population. 

 Jacqueline Dowd accepted 

the award, presented by PILS Home-

less Committee member Lisa DeVit-

to and Committee Chair Kirsten 

Clanton.  When she accepted the 

Shaeffer Award Con’t from page 20 
award, Ms. Dowd stated, “I’m really 

honored to feel that I am walking in 

Jane’s footprints.  I knew Jane when 

the Committee was getting started 

and she set a really huge example 

to follow.” 

 The award is given bienni-

ally to recognize outstanding 

achievement in homeless advocacy.  

The first award was presented to 

Jane Hunter Shaeffer’s family in 

2010 in memoriam.  In 2012, the 

award was presented to the Honora-

ble Bob Dillinger, Public Defender 

for the Sixth Judicial Circuit.  

Jacqueline Dowd is the third individ-

ual to be honored with this award. ▪   

 

grams at Florida A&M College of 

Law, where she established the first 

legal clinic in the state of Florida 

targeted towards the legal needs of 

the sheltered and unsheltered 

homeless.  Ms. Dowd also serves as 

legal counsel for Orlando’s Project 

Homeless Connect events to ad-

dress legal needs of homeless indi-

viduals.  It was during this work that 

she realized that access to identifi-

cation is a significant gap in legal 

services that must be addressed.  

The financial and legal barriers to 

obtaining identification can cause 

insurmountable barriers for people 

in poverty or experiencing home-

lessness that Ms. Dowd works to 

overcome.  
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Committee Reports   

Consumer Law 

Committee Update 
By Alice Vickers, Esq. 

Committee Chair 

 The PILS Committee on Consumer Protection welcomes 

others to join our committee.  We have calls every other month, 

time and date decided after each call.  Our work focuses on con-

sumer protection issues - a broad scope that can cover issues of 

concern to the committee members, including tenant issues, insur-

ance and utility rate problems, as wells as foreclosure, debt collec-

tion, garnishment and other legal problems encountered by low 

income consumers in particular.  At our June meeting we discussed 

the new mortgage servicing rules promulgated by the CFPB.  In 

September, we discussed the Bartram appeal pending before the 

Florida Supreme Court.  We are moving forward with seeking Bar 

approval for PILS to appear as amicus in the case. As the 2015 

legislative session approaches, we will focus on legislative issues 

that fall within our approved positions.  Please contact Alice Vick-

ers, alicevickers@flacp.org, with any questions. ▪   

Civil Rights 

Committee Update 
By Christopher M. Jones, Esq. 

Committee Chair 

 The Civil Rights Committee is in the process of reforming 

and reinvigorating itself. With so many of our members involved in 

exciting and cutting-edge civil rights advocacy, this committee has 

great untapped potential. Because the committee has been inac-

tive in recent years, we will have the opportunity to start fresh and 

set its priorities and goals. If you are interested in civil rights, 

please contact Christopher Jones about resurrecting the commit-

tee. christopher@floridalegal.org.▪ 

Disability Law Committee 

Update 
By Sarah Sullivan, Esq. 

Committee Chair 

 My name is Sarah Sullivan and I am the Chair of the Disa-

bility Committee. I am currently seeking members for my commit-

tee. Many of you are already involved in listservs and groups 

through your legal aid organization. However, my goal is not to du-

plicate the great resources already in existence, but provide sup-

port and advocacy for our disabled communities in Florida. My 

vision for this year is to focus on evaluating and drafting standing 

positions, identify statutes that need legislative fixes, respond to 

proposed Florida legislation affecting our clients, and having a 

"clearinghouse" of subject matter experts on all things disability. If 

you are interested, please e-mail me at ssullivan@fcsl.edu. 

When contacting me, please indicate the type of work that you do--

for example, social security, veterans benefits, Medicaid advocacy 

for the disabled, ADA litigation, etc. I would like to have a diverse 

group of advocates on the committee so we can take a comprehen-

sive look at issues facing those that serve. ▪   

CLE Committee Report 
By Kathy Grunewald, Esq. 

Committee Chair 

 The PILS CLE Committee is busy planning a webinar 

series for PILS members for 2015.  We plan to offer webinars on a 

variety of topics related to public interest law.  Each substantive 

committee designates one individual to serve on the PILS CLE 

committee.  Other members of the Section are welcome to join us 

and help us plan educational programs that will benefit our mem-

bership.  Anyone with ideas about future CLE programs should 

contact me. Kathy@floridalegal.org.  ▪   

mailto:christopher@floridalegal.org
mailto:ssullivan@fcsl.edu


The Florida Public Interest Journal Page 23 

Homelessness Committee Update 
By Kirsten Clanton, Esq. 

Committee Chair 

 The PILS Committee on Homelessness continues 
 to grow by leaps and bounds.  We have long enjoyed a dedi-

cated core group of individuals who have participated over 

the years, several who have been with the Committee since 

the beginning.  At our telephonic conference call in August, 

we had more than 20 people participate, a number of whom 

were new to our committee.  We are excited about expand-

ing our membership because we believe lawyers have a role 

in preventing and ending homelessness in our state. 

 Jane Hunter Shaeffer was the founder of our Com-

mittee and in her memory we established the Jane Hunter 

Shaeffer Outstanding Home-

less Advocate Award in 2010.  

At the June Bar meeting, we 

honored longtime Committee 

member Jacqueline Dowd with 

this award at the PILS 25th 

Anniversary Breakfast.  

Jacqueline Dowd does amaz-

ing work on behalf of home-

less individuals that inspires 

us all to do more.   

 My goals for our 

Committee this year are to, in 

the words of Jane Shaeffer, 

“educate, activate, and advo-

cate.”  To that end, we are 

planning educational pro-

grams, activating individuals 

from across the state with 

various talents and interests 

to be involved in our commit-

tee, and advocating for home-

less individuals in our state.   

If there is a particular project you want to be involved in, 

please let me know! 

 We are working with the PILS CLE Committee to 

plan several webinars as part of the PILS 2015 Lunchtime 

Webinar Series.  Our Committee will contribute several pro-

grams that relate to the legal representation of homeless 

individuals.   

 We formed a design team for a Forum on Home-

lessness and the Criminal Justice System planned for 2015.  

We are partnering with Florida Partners in Crisis to plan a 

pre-conference session in connection with their annual con-

ference to be scheduled sometime in late summer/early fall 

of 2015.  Our goal is to bring together diverse participants 

including representatives from the judiciary, law enforce-

ment, public defenders, state attorneys, legal aid, private 

lawyers, and others who wish to develop constructive solu-

tions to our current crisis of using the criminal justice 

system as our primary response to homelessness. 

 We will continue to advocate for legislative 

changes that will benefit homeless individuals.  This year, 

our committee adopted two new legislative positions, one 

to require reporting on all protected classes under Flori-

da’s hate crimes law including homelessness and another 

to advocate for increased privacy protections for person-

ally identifying information contained in the Homeless 

Management Information System.  At our August phone 

conference, we had a presenta-

tion by Sara Rankin, from the Se-

attle University School of Law for a 

presentation titled “A Homeless 

Bill of Rights (Revolution).”  She 

educated us about proposals for 

Homeless Bills of Rights in other 

states and our members received 

free CLE credit for joining the call. 

 Please join us!  There 

are a number of ways to get in-

volved this year and we look for-

ward to seeing what we can ac-

complish working together on 

these issues.  

 If you wish to be on the 

email list for the Committee on 

Homelessness, please email 

Kirsten.clanton@southernlegal.org 

so you can receive the call-in infor-

mation and agendas for our meet-

ings and other committee news.  ▪   

Meeting Schedule: 

We will meet in person at The Florida Bar Conven-

tion.  Our telephonic meetings will be on the third 

Friday at noon of every other month starting in 

August 2014 as follows: 

October 17, 2014 (telephonic) 

December 19, 2014 (telephonic) 

January 23, 2015 (in person meeting at The Flori-

da Bar Convention) 

March 20, 2015 (telephonic) 

May 15, 2015 (telephonic) 

June 26, 2015 (in person meeting at The Florida 

Bar Convention) 

mailto:Kirsten.clanton@southernlegal.org
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Get on board: Join a Committee  
The Executive Council of PILS has es-

tablished a Long-Range Planning Committee 

to develop a strategic plan to guide our Sec-

tion over the next several years. Contact 

Laura Boeckman, Chair.  

The CLE Committee works to put to-

gether quality continuing legal education as 

a section service. Additional programs are in 

the planning stages. Contact Kathy 

Grunewald, Representative, if you are inter-

ested in joining the Committee 

(Kathy@floridalegal.org).  

The Legislative Committee is respon-

sible for the Section’s legislative advocacy 

efforts. Contact Lisa Devitto, Chair, if you 

are interested in joining this Committee 

(lisadevitto@gmail.com).  

Our substantive committees are an 

excellent way to connect to other public 

interest lawyers and work together on rele-

vant legal issues.  

Please contact the Chair of the Commit-

tee you wish to join for further information:  

Consumer Protection  

Alice Vickers: alice.vickers623@gmail.com 

Civil Rights  

Christopher Jones:                                         

Christopher@floridalegal.org 

Disability Law  

Sarah Sullivan: ssullivan@fcsl.edu  

Homelessness  

Kirsten Clanton: 

Kirsten.clanton@southernlegal.org 

Children’s Rights 

Gerry Glynn: Gerry.glynn@cbccfl.org 

Interested in developing a new committee in 

an area of law not listed here? Contact  

Laura Boeckman, Chair of the Section. ▪ 

 

Do you have a topic you want to write 

about? PILS is seeking interested mem-

bers willing to write about public inter-

est law issues. Send us tips about cas-

es, issues, or topics we should be cov-

ering.  

 

Contact Kirsten Clanton, Esq. if you are 

interested  

at  Kirsten.clanton@southernlegal.org. 
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