
WAIVER AND AMENDMENT TO FEE AGREEMENT 
 

 
 On November 2, 2004, voters in the State of Florida approved The Medical Liability Claimant’s 
Compensation Amendment which was identified as Amendment 3 on the ballot. The summary included 
on the ballot and the complete amendment are below: 
 
 Summary of Amendment 3 

Proposes to amend the State Constitution to provide that an injured claimant who enters 
into a contingency fee agreement with an attorney in a claim for medical liability is 
entitled to no less than 70% of the first $250,000.00 in all damages received by the 
claimant, and 90% of damages in excess of $250,000.00, exclusive of reasonable and 
customary costs and regardless of the number of defendants. This amendment in intended 
to be self-executing. 

 
The direct financial impact this amendment will have on state and local government 
revenues and expenditures cannot be determined. 

 
 The Florida Constitution 

Section 1. Article I, Section 26 is created to read “Claimant’s right to fair 
compensation.” In any medical liability claim involving a contingency fee, 
the claimant is entitled to received no less than 70% of the first $250,000 in 
all damages received by the claimant, exclusive of reasonable and 
customary costs, whether received by judgment, settlement or otherwise, 
and regardless of the number of defendants. The claimant is entitled to 90% 
of all damages in excess of $250,000, exclusive of reasonable and 
customary costs and regardless of the number of defendants. This provision 
is well-executing and does not require implementing legislation. 

 
Section2.  This Amendment shall take effect on the day following approval by the 

voters. 
 
 The undersigned Client acknowledges and understands that by signing this waiver and amendment 
to fee agreement he/she is agreeing to an increase in the attorney fee that would otherwise be owed if 
Article I, Section 26 was not waived. 
 
 The undersigned Client acknowledges and understands that the provisions of this Amendment are 
applicable to the contingency fee agreement entered between the Client and the law firm of 
______________________________. Further, the Client determines that due to the particular legal skills 
and resources required to pursue medical malpractice claims, the Client wants 
___________________________ to represent the Client in the pursuit of this claim. 
 
 The undersigned Client expressly states that he/she has had difficulty in retaining other counsel 
without agreeing to waive the terms of Article 1, Section 26. 
 
 The undersigned client has been advised that he/she is waiving a constitutional right and has been 
told that he/she should consult with separate counsel before signing this waiver and amendment to 
contingent fee contract. 
 
 The undersigned Client understands that nothing in this waiver and amendment to contingent fee 
contract conflicts with, contradicts, negates, or nullifies the contingent fee contract and statement of 
client’s rights for contingency fees signed by the client. 



 
 In consideration of the law firm’s representation of the Client and the Client’s desire to employ the 
law firm of __________________________, the Client hereby knowingly, willingly, and voluntarily 
WAIVES any and all rights and privileges that the Client acquired by passage of this Amendment. 
Specifically, the Client waives the percentage restrictions that are the subject of the Amendment and 
confirms that the fee percentages set forth in the Contingency Fee Agreement entered between the Client 
and ___________________ are applicable. 
 
 The undersigned client and counsel agree to submit this waiver and amendment to contingent fee 
contract to the appropriate Judge for approval. The undersigned client and counsel agree to follow the 
terms of Fla. B.R. 41.5(f)(4)(B)(ii), which states in part: 
 

(ii) If any client is unable to obtain an attorney of the client’s choice because of the 
limitations set forth in subdivision (f)(4)(B)(i), the client may petition the court in which 
the matter would be filed, if litigation is necessary... for approval of any fee contract 
between the client and an attorney of the client’s choosing. Such an authorization shall be 
given if the Court determines the client has a complete understanding of the client;’s rights 
and the terms of the proposed contract. The application for authorization of such a contract 
can be filed as a separate proceeding before suit or simultaneously with the filing of a 
complaint. Proceedings thereon may occur before service on the defendant and this aspect 
of the file may be sealed. A petition under this subdivison shall contain a certificate 
showing service on the client and, if the petition is denied, a copy of the petition and order 
denying the petition shall be served on the Florida Bar in Tallahassee by the member of the 
bar who filed the petition. Authorization of such a contract shall not bar subsequent inquiry 
as to whether the fee actually claimed or charged is clearly excessive under subdivisions (a) 
and (b). 

 
 The undersigned client expressly states that this waiver is done freely, voluntarily, with full 
knowledge of its terms, and that no duress or coercion has been applied by counsel. 
  
 The Client hereby attests that the Client has read this Addendum and that all questions have been 
answered to the Client’s satisfaction. 
        
 DATED this _____ day of ___________________, 2005. 
            
 
    ____________________________                                                 
    By: CLIENT 
 
 
 
         
 DATED this _____ day of ___________________, 2005. 
 
 
    ____________________________                                                 
    By: ATTORNEY 
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