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ALIVE AND WELL, continued

both financial and manpower. This 
is valuable information for planning, 
budgeting, and assessing distance 
learning programs.
 These costs in time and money 
can be high. According to a survey of 
the State Higher Education Execu-
tive Officers Association (SHEEO), 
fees can range from no fees in some 
states to in complicated fee formulas 
based on a percentage of an insti-
tution’s annual gross income with 
a high cap of $25,000. 115 Perhaps 
even more concerning is that these 
costs were the costs in place simply 
from the State’s own regulations and 
prior to any federal regulation.116 
If the federal regulations return, it 
is unclear how much higher these 
costs will rise. Certainly, with the 
increased attention to the fees and 
costs and a federal mandate for 
compliance, all states will be in a 
position to try to increase costs as 
much as the market will allow.
 Take Florida for example. The 
State of Florida is one state that 
maintains authorization require-
ments and has done so since 
2002.117 According to the Florida 
Department of Education (FLDOE), 
the application process can take 
anywhere from four to six months.118 
The fees are based upon number 
of students, highest degree offered, 
and variety of program offerings, 
and can range from $500 to $5,000 
for fees based upon enrollment (the 
“base fee”) and from $2,000 + $200 
per program to $3,000 + $200 per 
program as an additional fee based 
upon the variety of program offer-
ings (the “workload fee”).119  As is the 
case with most States, authorization 
in Florida lasts for one year and must 
be renewed annually, which brings 
an additional annual reauthorization 
fee.120 The FLDOE has indicated 
no intention of revising its require-
ments, even in light of the potential 
Federal regulations.121 If institutions 
are unprepared for such costs, the 

impact could be devastating.
 Second, it may be valuable for an 
institution to conduct a cost/benefit 
analysis. An institution may want to 
determine the number of students 
who need to enroll in a State before 
the institution seeks authorization 
from that state. This analysis may 
also impact decisions of various 
departments throughout the insti-
tution, including marketing, enroll-
ment, student affairs, just to name a 
few. In the alternative, an institution 
may decide to pass the cost of im-
plementing these distance learning 
regulations through to the student 
enrolling in the distance learning 
program via increased tuition and 
fees.122 Institutions need to consider 
these questions and the impact of 
decisions.
 Third, attorneys should advise 
their institutional clients to moni-
tor changing accreditation require-
ments. Accreditation standards will 
look to all aspects of an institution 
and its programs.123 This necessar-
ily includes distance learning pro-
grams.124 Therefore, as State au-
thorization regulations for distance 
learning programs become more 
defined, they will necessarily be a 
larger and more substantial part of 
the accreditation process.
 Finally, attorneys should advise 
their clients to consider how these 
State authorization requirements 
for distance learning will impact dis-
tance learning enrollment. Consider 

what will happen if a student is en-
rolled in a distance learning pro-
gram or class and the student moves 
mid-semester or mid-program. The 
benefit of distance education is flex-
ibility and mobility. The student may 
not be able to complete the course 
or program if the institution is not 
able to get authorization from the 
other state.125 Moreover, if the fees 
are passed along to the student via 
increased tuition,126 it will necessar-
ily have a corresponding impact on 
enrollment.
 The earlier attorneys assist their 
institutional clients in answering 
these questions, the better position 
they will be in when compliance time 
arrives. Further, if and when Section 
600.9(c) is re-proposed, education 
law attorneys and institutional clients 
will be prepared to submit comments 
in accordance with the comment pe-
riod provided by the Administrative 
Procedures Act to try to rectify some 
of these potential issues.127
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Table A-43-1) available at http:nces.ed.gov/
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this burden. See State System of Florida Board 
of Governors, State Authorization Requirements 
for Public Colleges and Universities (June 2011) 
available at http://www.flbog.edu/_doc/State-
Authorization-Requirements_2011_06.pdf. 
However, this is just the starting point.
 Unfortunately, this could have a substantial 
impact on distance learning. The very benefit 
of online course and program offerings is to be 
able to reach a wide group of students without 
facing any of the obstacles presented by loca-
tion. The State authorization regulations take 
away that benefit. They force consideration 
of location back into the equation. States that 
place too high a price tag on authorization and 
States that make the authorization requirements 
too complex may price themselves, and their 
students, out of the online learning market. 
88 unIted states department of educatIon, 
dear colleaGue letter DCL GEN 13-04 (Janu-
ary 23, 2013).
89 Id.
90 Fla. Admin. Code Ann. 6E-2.002. 
91 Eric Kelderman, Relief and Confusion Min-
gle as State-Authorization Rules Are Delayed, 
the chronIcle of hIGher educatIon, available 
at http://chronicle.com/article/ReliefConfusion-
Mingle-as/139411/.
92 Florida Department of Education – Com-
mission on Independent Education, News, 
available at http://www.fldoe.org/cie/news.asp.
93 See supra note 40. 
94 Id.
95 See supra note 75.
96 Id.
97 See supra note 101-103. The same types 
of planning and preparation steps are appropri-
ate for §600.9 (a), (b), and (c). 
98 See notes 99-113.
99 Program Integrity Issues, 75 Fed. Reg. 
66867 (Oct. 29, 2010) (codified at 34 C.F.R. 
§600.9). Russell Poulin and Megan Raymond, 
State Authorization - An Introduction, Western 
Interstate Commission for Higher Education 
(last updated April 10, 2013), available at 
http://wcet.wiche.edu/advance/state-approval. 
In fact, the Western Interstate Commission 
for Higher Education was recently awarded 
a $2.3 million dollar grant from the Lumina 
Foundation to move forward with the pro-
cess. See Western Interstate Commission 
for Higher Education, Media Release: Major 
Grant Awarded to WICHE & Partners to Create 
Interstate Reciprocity in Postsecondary Dis-
tance Education (August 5, 2013) available at 
http://publications.sreb.org/2013/InitiativeAid-
sPostsecondary DistanceEducation.pdf. They 
moved quickly and are in the process of rolling 
out the first applications for partner institutions 
beginning January 1, 2014. See Western Inter-
state Commission for Higher Education, State 
Authorization Reciprocity Agreement website 
available at http://www.wiche.edu/sara.
100 See supra note 87.
101 Russell Poulin and Megan Raymond, State 
Authorization - An Introduction, Western Inter-
state Commission for Higher Education (last 
updated April 10, 2013), available at http://wcet.

wiche.edu/advance/state-approval. The Presi-
dents’ Forum of Excelsior College and Council 
of State Governments and the Western Inter-
State Commission for Higher Education along 
with other regional higher education compacts 
(SREB, MHEC, and NEBHE) have made the 
most progress to date towards these efforts.
102 Russell Poulin, The Online Learning Curve, 
Highlights from the National Meeting on State 
Authorization Reciprocity (April 22, 2013) avail-
able at http://www.learninghouse.com/blog/mar-
keting/highlights-from-the-national-meeting-on-
state-authorization-reciprocity.
103 Id.
104 Commission on Regulation of Postsecond-
ary Distance Education, Findings, Principles, 
and Recommendations for the State Authoriza-
tion Reciprocity Agreement (SARA) (April 15, 
2013) available at http://sheeo.org/sites/de-
fault/files/publications/Commission%20on%20
Regulation%20of%20Postsecondary%20Dis-
tance%20Education%20Draft%20Recommen-
dations%20FINAL%20April%20_0.pdf.
105 Id.
106 Id.
107 Id.
108 Id.
109 Luckily, more recently, there is some sug-
gestion that the relief may come quicker than 
originally thought. As these agreements come 
to fruition, costs become more defined. See 
supra note 99. WICHE recently posted the fee 
schedule on its website. See Western Inter-
state Commission for Higher Education, State 
Authorization Reciprocity Agreement website 
available at http://www.wiche.edu/sara.
110 See supra note 94.
111 Western Interstate Commission for High-
er Education, State Authorization Reciprocity 
Agreement website available at http://www.
wiche.edu/sara. See Western Interstate Com-
mission for Higher Education, Media Release: 
Major Grant Awarded to WICHE & Partners to 
Create Interstate Reciprocity in Postsecondary 
Distance Education (August 5, 2013) avail-
able at http://publications.sreb.org/2013/Initia-
tiveAidsPostsecondary DistanceEducation.pdf. 
112 Id.
113 See supra notes 40 and 93.
114 Institutions must consider whether this 
will just mean additional lawsuits from students 
whose financial aid is eliminated. See supra 
note 88.
115 State Higher Education Executive Officers 
Association, SHEEO State Authorization Survey 
and Reports (last updated May 2013) available 
at http://www.sheeo.org/node/434.
116 Id.
117 48 fla. stat. §§1005.01-.39; fla. admIn. 
code ann. 6E-1.003 - 5.001.
118 Florida Department of Education, Com-
mission for Independent Education, New In-
stitution Application, available at http://www.
fldoe.org/cie/nsa_app1.asp. Florida is one 
state that responded comprehensively to the 
SHEEO survey. Florida reports an average 
of approximately three months to obtain the 
license. State Higher Education Executive Of-
ficers Association, SHEEO State Authorization 
Survey and Reports (last updated May 2013) 
available at http://www.sheeo.org/node/434 
(question 6b).
119 State Higher Education Executive Officers 
Association, SHEEO State Authorization Survey 
Analysis of Selected Data Elements for 50 US 
States and DC (last updated May 2013) avail-
able at http://www.sheeo.org/node/434 (attach-

ment 3).
120 Id.
121 Id. (question 11).
122 Daniel Casciato, New Federal Regula-
tions Impact Online Learning Institutions (May 
16, 2011) available at http://www.schools.com/
articles/new-federal-regulations-impact-on-on-
line-learning-institutions.html#.UP2i9KWUBQE.
email.
123 State Higher Education Executive Offi-
cers Association, SHEEO State Authorization 
Survey Analysis of Selected Data Elements for 
50 US States and DC available at http://www.
sheeo.org/sites/default/files/project-files/Sum-
mative%20Analysis%20ofSurvey%20Data.
pdf.
124 Id. See also mIddle states commIssIon on 
hIGher educatIon, characterIstIcs of excellence 
In hIGher educatIon, reQuIrements of affIlIatIon 
and standards for accredItatIon, (12th ed. 2006) 
(updated in 2011 to include distance education 
and correspondence education requirements 
of the Higher Education Opportunity Act of 
2008); southern assocIatIon of colleGes and 
schools commIssIon on colleGes, the prIncIples 
of accredItatIon: foundatIons for QualIty en-
hancement, (5th ed. 2011); Dr. Barbara A Beno, 
Mr. Michael T. Rota, Dr. Susan B. Clifford, Ac-
crediting Commission for Community and Junior 
College, Western Association of Schools and 
Colleges, Federal Regulations and Their Impact 
on Accreditation (2011) available at http://www.
accjc.org/wp-content/uploads/2012/04/Federal-
Regs-and-Impact-on-Accreditation_CCLC_11-
2011.pdf.
125 The Dear Colleague Letter would sug-
gest yes. unIted states department of educa-
tIon, dear colleaGue letter DCL GEN 11-05 
(March 17, 2011). Although looking from the 
institutional perspective, must also look from 
the student perspective. Consider what this will 
mean for students who are seeking to enroll in 
programs that have limited availability as they 
may be newer programs or programs that are 
less popular and thus do not have widespread 
availability at every institution.
126 See supra note 114.
127 5 U.S.C.S. §553 (2013).

ALIVE AND WELL, continued

Moving?
Need to update 
your address?
The Florida Bar’s website 
(www.FLORIDABAR.org) 
offers members the abil-
ity to update their address 
and/or other member 
informatoin. The online 
form can be found on the 
web site under “Member 
Profile.”
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of bad decisions and choices.12 The 
larger framework is that most minor-
ity students do not start at a fair or 
equitable position based on a history 
of disenfranchisement.13

 Proponents of tracking assert 
that tracking keeps academically-
prepared students from becoming 
bored with easy lessons.14 Also, 
lower tracks are said to be a tem-
porary fix, because here students 
have the ability to move to a higher 
track.15 Yet, students in, lower tracks 
do not experience the same quality 
of education as students in higher 
tracks.
 Students in the lowest tracks will 
be presented with low cognitive 
tasks such as worksheets.16 Work-
sheets are designed in a way that 
the material teaches itself, which 
reduces the amount of oral com-
munication between teacher and 
students, which is necessary for 
effective learning.17 Studies show 
effective learning students must 
interact and communicate.18 Stu-
dents must have opportunities to 
hear words being spoken, pose 
questions and develop the ability to 
hypothesize.19

 In schools where lower tracks 
are predominately minority stu-
dents and higher tracks dominated 
by white students, stereotypes de-
velop among different groups.20 The 
excerpt below shows how different 
members of racial groups perceived 
one another, where the Black stu-
dent, Tiffany was deemed not as 
smart.
 For example, “In Tiffany’s group, 
the group leader, a White male, as-
sumed that Tiffany had not done the 
homework assignment and had not 
brought her book to class. When 
he asked group members to lend 
him a book so they could complete 
their group quiz on the Lord of the 
Flies, he asked each of the other 
group members, all of whom were 

white, and did not ask Tiffany—who, 
as it turns out, did have the book. 
The group leader failed to assign 
Tiffany a role for the group assign-
ment as recorder, artist, reporter, or 
researcher, and he did not include 
her in the conversation. The con-
sequences for Tiffany’s academic 
confidence became clear toward 
the end of class when she asked the 
teacher to go out into the hall with 
her where she told him: “They don’t 
want me in their group. They don’t 
think I’m smart.”21

 The CAPE Act, is not a form of 
tracking but a new educational policy 
similar to Linked Learning or Multiple 
Pathways. The goal of these types 
of programs is to get all students to 
the same designation: prepared to 
succeed in both college and career, 
not one or the other.22 Linked Learn-
ing pathways maintain college as an 
option for all strategy.23 It integrates 
academic and real world learning 
to increase student engagement 
by demonstrating applications out-
side of school, providing a common 
focus, and personalizing learning 
communities and through work 
based learning and internships.24

 However, unlike Linked Learn-
ing or multiple pathways, the CAPE 
Act does not differentiate diplo-
mas. All Students are held to the 
same rigorous graduation require-
ments. Students may choose earn 
Scholar or Merit designation. With 
this choice, protections must be in 
place to prevent the stratification 
that often comes with choice that 
could degrade multiple pathways 
into traditional “tracks”.25 For exam-
ple, Linked learning uses a system 
of local inspectors or auditors who 
make sure that each pathway is 
academically challenged and enrolls 
diverse group of students.26 Linked 
Learning also suggests that stu-
dents be taught by a team of teach-
ers in blocks of time rather than six 
to seven instructional periods.27 Also, 
it is imperative to involve community 
colleges, given their experienced 
with high schools and workforce 

development.28 Community college 
can help broaden opportunities to 
include high school and community 
college dual enrollment or early en-
rollment programs.29

  The CAPE ACT, through educa-
tional choice, increases educational 
options available to students. More 
importantly, minority students who 
may have their educational opportu-
nities limited by erroneous decisions 
by educators may receive the great-
est benefit from legislation.
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