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From Option to Unfunded Mandate:
K-12 Controlled Open Enrollment
What it means for school districts and our communities
By Michael G. Dyer1
A 2016 state law pierces local K-12
school attendance boundaries and
must have been implemented by
all school boards for the 2017-2018
school year. The mandate is called
“controlled open enrollment” and it
opens the door for parents to seek
to enroll their children in any public
school within the State of Florida.
Florida school districts raced to implement the mandate – a mandate that
likely will be better known for what it
does not do rather than accomplishes
in the name of school choice.
The mandate was rolled into an
83-page omnibus education bill, SB
7029, and adopted by the Florida
Legislature during its 2016 regular
session. SB 7029 chips away at local
school attendance zones. SB 7029
amends the controlled open enrollment statute, section 1002.31, Florida Statutes.2 Previously, controlled
open enrollment was optional.3 Now
it is mandatory. In effect, all district
schools become a “school of choice”
under the law.4
Controlled open enrollment is defined as:
[A] a public education delivery system that allows school districts to
make student school assignments
using parents’ indicated preferential choice as a significant factor.5
The law includes some limits.

Enrollment may be sought on behalf
a student that is not subject to a current school expulsion or suspension.6
Parents must assume responsibility
for transporting his or her child to the
school of choice.7 The biggest impediment is a practical one – the school
must also have capacity.8 Capacity is
determined by each school district in
conjunction with educational facilities
plans and long-term work programs.9
Another important limitation is that
a student residing in a district may
not be displaced by a student from
another district.10
The law requires school districts
to give preferential treatment in the
application process to:
• Dependents of active duty military
personnel whose move resulted
from orders;
• Foster care placement in a different
school zone;
• Court-ordered custody changes
resulting separation, divorce or
the serious illness or death of the
custodial parent; and
• Students residing in the district.11
Each school board is required to
establish a controlled open enrollment process by rule. The process
must:
• Adhere to federal desegregation
requirements;
See “Open Enrollment” page 2

Message from the Chair
by Joy Smith-McCormick
Greetings Committee Members!
It is with pleasure and an honor
to serve as the Committee’s Chair
this year. Mark Lupe, Vice Chair,
and I are planning for an impactful
year through informative continuing
legal education topics, publication
of the Education Law Journal, and
other resources that may benefit the
wide range of practice areas among
committee members. We invite the
membership to recommend CLE
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• Allow parents to declare school
preference, including siblings
within the same school;
• Establish a lottery procedure for
student assignment;
• Establish an appeals process for
“hardship cases;”
• Grant parents of students in multiple session schools preferred
access;
• Maintain “socioeconomic, demographic, and racial balance;”
• Address whether transportation will
be provided;
• Maintain eligibility criteria for other
choice programs, such as the International Baccalaureate Program;
• Identify schools that have not
reached capacity; and
• Provide preferential treatment to
applicants meeting criteria set forth
in the statute.12
Once a student transfers to a
school under a controlled open enrollment program, he or she may
stay at that school until completing
its highest-grade level.13
Extracurricular activities, such as
athletics, are also regulated. A school
district may not delay or prevent eligibility to participate in interscholastic

topics, submit articles for the Education Law Journal, and to provide
feedback for other ways to keep the
committee engaged.
Our first webinar is being planned
for mid-October. The first committee meeting will be held during The
Florida Bar’s Winter Meeting, January 15-19, 2019, and we will plan for
the next meeting during The Florida
Bar Convention, June 26-29, 2019.
Thank you to Michael Dyer, J.
Paul Carland, James Dean, and Bob

Harris for your contribution to this
most recent edition of the Education
Law Journal. Thank you to our past
Chair, Robert Batsel, and Vice Chair,
J. Paul Carland for your service to
the Committee last year.
I look forward to serving you this
year, and please do not hesitate to
reach out with questions, concerns
or ideas.

and intrascholastic activities in the
controlled open enrollment program.
When it comes to sports, a student
may not participate in the same sport
during the same school year at two
different schools unless the student
falls under the military personnel,
foster care, court-ordered change
in custody, or custodial parent death
preferential treatment categories, or
for “good cause” set forth in a district
policy.14 The statute does not supersede any other eligibility requirements for a sport or activity.
Perhaps the most significant
change is that school districts are
now subject to the same standard
as charter schools for class size
compliance. Class size compliance
are now be based on school-wide
average. This flexibility is granted
to schools and programs that are a
public school of choice for controlled
open enrollment purposes. Because
all schools are now subject to controlled open enrollment, school-wide
average is the class size compliance
standard for districts. Granting district
school boards the same flexibilities as
charter schools is a step in the right
direction.
The real impacts of the law, however, may be few if a school district
already exercises school choice flexibility through a school zone variance
process. For example, the School

District of Volusia County already approves approximately 70% of school
zone variance applications. A school
district without an existing variance
process may face greater challenges.
Controlled open enrollment is an
unfunded state mandate. School districts already face inadequate funding to build new, and repair existing,
schools. No funding is provided to
implement controlled open enrollment
or expand the capacity of existing
schools. The law likely will raise parent expectations that his or her child
may attend any school without limitation. A district’s successful implementation of the law should include
an effective explanation of the new
controlled open enrollment process.
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Joy Smith-McCormick
jmccormick@kidscc.org

Endnotes:
1 Michael G. Dyer is a graduate of the Florida
State University College of Law and serves as
General Counsel to the School District of Volusia
County.
2 Act effective July 1, 2016, ch. 2016-237, Laws
of Fla.
3 Fla. Stat. § 1002.31 (2015).
4 Fla. Stat. § 1002.31(5) (2016).
5 Fla. Stat. §1002.31(1) (2016).
6 Fla. Stat. §1002.31(2)(a) (2016).
7 Id.
8 Id.
9 Fla. Stat. §1002.31(2)(b) (2016).
10 Fla. Stat. §1002.31(3)(e) (2016).
11 Fla. Stat. §1002.31(3)(c) (2016).
12 Fla. Stat. §1002.31(3)(a)-(i) (2016).
13 Fla. Stat. §1002.31(3)(f) (2016).
14 Fla. Stat. §1002.31(6)(b) (2016).
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K-20 Collective Bargaining and Labor Relations:
A Case for Collaborative Conversations
By J. Paul Carland, II1

Chapter 447, Florida Statutes,
provides that public employees may
organize and collectively bargain
over terms and conditions of employment.2 This right to organize
and collectively bargain includes
employee groups throughout the
K-20 public education continuum.3
Once organized, the union and the
employer negotiate terms and conditions which are memorialized in
the collective bargaining agreement
(hereinafter “CBA”) which is then
ratified by the employee organization and the employer. 4 After the
CBA is ratified by both parties, the
employees and employer implement
the terms of the CBA and enforce
compliance through the grievance
process outlined in the agreement.5
While the statute lays out the basic process for getting organized
and the duty to bargain over terms
and conditions, it says little about
how the parties are to bargain other
than to say they must “bargain in
good faith.”6 The statute says even
less about how the parties should
interact once the agreement is ratified. It simply requires a “grievance
process” to be included in the CBA
“to be used for the settlement of
disputes.” This article will consider
the traditional views of bargaining
and labor relations and the alternative processes the author has seen
employed in both K-12 and higher
ed institutions.
The traditional notion of bargaining is to sit at the bargaining table
across from the opposing side and
exchange proposals and counterproposals until the parties find common ground or they reach impasse.
The implementation phase of the
CBA may involve even less interaction or communication. In extreme

cases, only when a grievance is filed
do the parties actually sit down and
talk about issues. While these characterizations of traditional bargaining and labor relations are extreme,
they highlight a common concern for
any educational institutional. They
demonstrate a lack of communication or poor communication between
the employer and its employees
which can negatively impact future
negotiations and relationships. And
where negotiations and relationships are negatively impacted, there
is the potential for negative impacts
on the core business of educating
students.
To avoid the negative impacts
from poor communication, K-12
and higher ed institutions alike have
or are considering instituting collaborative and consensus building
bargaining methods and labor relations tools. One such collaborative
bargaining method is called Interest
Based Bargaining, otherwise known
as IBB. IBB works to reach consensus through the sharing of interests
and the joint development of ideas
to achieve those interests.
IBB is time consuming but the
solutions to meet the needs of the
parties are more comprehensive
and there is mutual buy-in once the
CBA is ratified and implemented.
The benefits of spending time together and talking go beyond just
buy-in, however. Through the process, management and employees
come to understand and appreciate
each other’s roles and responsibilities in the institution. And when you
know someone and can appreciate them, you are more willing to
talk and work through problems and
disagreements. This willingness to
talk and problem solve can keep the
4

parties at the bargaining table even
when they can’t seem to find common ground and may avoid impasse
altogether.
While IBB was not specifically designed as a framework for conducting labor relations, the techniques
used at the bargaining table easily
translate to discussions about CBA
implementation and compliance.
Essentially, just as you would at the
bargaining table, you go back to the
basics: what are the issues you are
trying to address, what is the story
behind how the issue(s) arose, what
are your individual and/or mutual
interests in reaching a solution and
what is the universe of options you
can tap into to try and resolve it.
Don’t misunderstand, despite all
the praise for IBB and other collaborative approaches, these techniques
do not guarantee 100% agreement
all the time. However, it is certainly
is a better way to disagree. By talking through the disagreement, you
will hopefully clarify the nature of
it, what are its origins and in some
cases, even start to develop potential solutions which, with a little more
research or discussion, can lead to
resolution.
Optimism about collaborative
conversations must also be tempered by the reality that such require
two willing parties. The educational
institution cannot engage in such
dialogues by itself. It must have a
willing partner sitting across the
table. The good news is that such
collaborative conversations are going on across the State and across
the K-20 spectrum. The other good
news is that collaborative conversations do not come in a one size fits
all solution. IBB and other similar
continued, next page

COLLECTIVE BARGAINING,
continued

collaborative models come in all
shapes and sizes. For example,
some institutions may use a facilitator for bargaining while others may
not and those that do may self-facilitate while others employee a third

party neutral to drive the conversation. Accordingly, any institution can
approach its union with the concept
and where there is interest, explore
how and to what extent you want to
employ these techniques.
Endnotes
1 J. Paul Carland, II, is General Counsel to the
Seminole State College of Florida. He received
his Bachelor of Arts in Political Science from

the University of Florida in 1988 and his Juris
Doctor from Nova Southeastern University in
1991. Prior to serving at the College he served
as an attorney and general counsel in the k-12
system for 15 years.
2 Fla. Stat. §447.201 (2016).
3 Fla. Stat. §447.203 (2016)(“public employer”
means…Board of Governors of the State University System, board of trustees of a community college and district school board)
4 Fla. Stat. §447.309 (2016).
5 Fla. Stats. §447.401 (2016).
6 Fla. Stat. §447.309(1) (2016).
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Issues with Applicants for Positions with
Florida School Districts
In Regard to the Use of Medical Marijuana
By James J. Dean and Bob L. Harris, Messer Caparello, PA1
Tallahassee, Florida

Introduction and Background
With the approval of the Florida Medical Marijuana Legalization Initiative (Amendment 2) on
November 8, 2016, a super-majority
of Florida voters put their will into
effect. Since that time, Florida’s Department of Health has been struggling to implement that mandate.
Questions for employers have been
many, especially those public employers with drug testing policies in
place. Many school districts have
Drug Free Workplace Policies that
were impacted by this new law.
One question that has become
common is what to do with prospective employees (“Applicants”) who
either disclose their use of marijuana
for medicinal purposes, or for those
Applicants that have failed a districtrequired drug test as a result of their
use of medical marijuana. The question for many school districts is the
interplay between this new law and
their existing Drug Free Workplace
Policy.

Discussion
It appears under current law that
a school district may decline to hire
the Applicant based on a failed drug
screening even though this was the
result of the Applicant’s use of medical marijuana pursuant to Florida’s
medical marijuana law, provided the
school district does not consider the
Applicant’s underlying medical condition when making the decision.
First, declining to hire the applicant on this basis would not violate
Florida’s medical marijuana law.
Second, declining to hire the
Applicant based on the failed drug

screening also will likely not be a violation of the Florida Civil Rights Act
or the Americans with Disabilities Act
(“ADA”), provided the school district
makes the decision based solely on
the failed drug screening (and not
on the Applicant’s underlying medical condition which could potentially
constitute disability discrimination).
The district also needs to comply
with the Florida Drug-Free Workplace Act (DFWA), §112.0455, Fla.
Stat., when implementing the district’s Drug-Free Workplace policy.
The DFWA has specific procedural
and substantive requirements that
must be followed.

District’s Drug-Free Workplace
Policy
Assuming the School Board has
enacted a Drug-Free Workplace
policy, most policies have provisions which state that “the Board
commits to create and maintain a
drug-free workplace.” The policy
thus provides that “the use of illegal drugs … and the misuse of
prescription and over-the-counter
drugs are unacceptable.” In addition,
even if the School Board policy does
not expressly include a requirement
that applicants pass a drug screening, the drug screening requirement
may be set forth on the district’s
employment application and on the
“Employment” page of the School
Board’s website.
School district applications for
employment could expressly state
that:
To prevent hiring individuals
who use illegal drugs or indivdiuals whose use of legal drugs

6

or alcohol indicates a potential
for impaired or unsafe job performance, the School Board requires pre-employment screening
examinations. … Initial positive
drug/alcohol results will require a
Confirmation Test. If the Confirmation Test supports initial positive
findings, these findings will be
reviewed with the applicant and
employment will be denied. Employment is contingent until all results being received and reviewed
by Human Resources.

Moreover, at the bottom of the
employment application, the applicant may be required to sign a
statement which states, in all capital
letters:
I UNDERSTAND THAT SHOULD
I FAIL THE PRE-EMPLOYMENT
SCREENING OR BACKGROUND
CHECK, I WILL NOT BE APPROVED FOR EMPLOYMENT
IN THE DISTRICT.

The determination as to whether
the Applicant has violated the district’s Drug-Free Workplace policy
as a basis for declining to hire the
Applicant is a question for the district to decide. The policy should
not be restricted to the use of illegal
drugs while employees are working or while they are on the school
campus. Rather, the policy should
contain a broad, unrestricted prohibition on the “use of illegal drugs”
generally. Assuming that the statements on the district’s website and
on the employment application are
considered School Board policy,
then it seems clear that an Applicant
that admits use of medical marijuana
would be in violation of the policy.
continued, next page

MEDICAL MARIJUANA, continued
Florida’s Medical Marijuana Law
Florida’s Medical Marijuana law
is set forth in Article X, section 29
(2016) of the Florida Constitution
and Section 381.986, Florida Statutes (2017). The purpose of the law
is to protect patients, physicians,
medical marijuana treatment centers and certain other indivdiudals
from civil and criminal liability under
Florida law relating to the distribution
and use of medical marijuana in accordance with Florida law.
Notwithstanding the newly-enacted Florida medical marijuana law, it is
still a crime under federal law to use
marijuana, regardless of whether its
use is for medical purposes in accordance with Florida law. See Gibson
v. Holder, 2015 WL 5634596 (N.D.
Fla. 2015), approving and adopting
2015 WL 5635125 at *12 (N.D. Fla.
2015) (addressing effect of similar
California medical marijuana law).2
And Florida’s constitutional provision expressly provides that it does
not give immunity under federal law.
(Art X, §29(c)(5), Fla. Const.).
Moreover, the Florida law does
not include any language to provide
any protection to applicants or employees relating to their use of medical marijuana. The statute expressly
provides as follows:
APPLICABILITY.—This section
does not limit the ability of an
employer to establish, continue,
or enforce a drug-free workplace
program or policy. This section
does not require an employer to
accommodate the medical use
of marijuana in any workplace or
any employee working while under
the influence of marijuana. This
section does not create a cause
of action against an employer for
wrongful discharge or discrimination. Marijuana, as defined in this
section, is not reimbursable under
chapter 440.

§381.986(15), Fla. Stat. (2017).
There is, therefore, nothing in the

Florida medical marijuana law itself
that expressly provides any kind of
exemption or protection to applicants
for employment relating to an employer’s drug-free workplace policy
or drug testing requirements. Thus,
Florida’s medical marijuana law does
not itself prohibit the district from declining to hire an Applicant based on
the failure to pass a pre-employment
drug screening even though this was
a result of the use of medical marijuana under Florida law.

Americans with Disabilities Act
Under the Florida Civil Rights
Act and the Americans with Disabilities Act (collectively “ADA”),
employers are prohibited from discriminating against applicants for
employment based on disability status. Employers are also required to
accommodate qualified individuals
with disabilities who can perform
the essential functions of a job with
reasonable accommodations. Thus,
if an individual has a disability within
the meaning of the ADA, then an employer cannot refuse to hire that person because the person is disabled
or because the employer believes it
may be required to provide reasonable accommodations for the person
to be able to perform the essential
functions of the job.
To prevail on a claim under the
ADA, an applicant for employment
must be able to show, among other
things, that (1) he is an individual
with a disability, (2) he is qualified for
the job, (3) he can perform the job
with or without reasonable accommodaitons and (4) he was denied
the job because of his disability.3

Whether Applicant is a person
with a Disability
A disability is an impairment that
substantially limits a person in one
or more major life activities. The ADA
protects anyone who actually has
such an impairment (i.e., has a disability). In addition to protecting persons
with actual disabilities, the ADA also
7

protects persons who are “regarded
as” disabled or have a “record of”
being disabled. Thus, if an employer
takes action against an applicant or
employee based on the employer’s
perception that the individual is disabled, the individual is protected by
the ADA even if the individual does
not actually have a disability.
Much of this depends upon what
an Applicant discloses voluntarily as
to his current medical condition. Although not every condition qualifies
as a disability, the current definition
of disability under the ADA is relatively easy to satisfy. For example,
if an Applicant complains that he is
unable to sleep due to headaches or
something similar, the fact that the
Applicant’s ability to sleep is affected
by headaches does not necessarily
mean he has a disability, but it is
possible that they could make that
claim in a lawsuit and attempt to establish that they do have a disability.
Additionally, under Florida’s medical marijuana law, marijuana is only
supposed to be prescribed for use in
connection with a “debilitating medical condition.”4 Thus, an Applicant
could argue that he is “disabled” (or
was “regarded as” or had a “record
of” a disability) based on the fact that
his medical marijuana prescription
was based on a “debilitating medical
condition” as required by the Florida
medical marijuana law.5
Because an Applicant could potentially claim to be disabled (and
thus protected under the ADA)
based on headaches and their effect
on the ability to sleep, consideration
should be given to whether it could
violate the ADA for the district to
decline to employ the Applicant in
these circumstances.

Reliance on Positive Drug Test
As noted above, the Florida medical marijuana law does not limit the
ability of an employer to establish,
continue, or enforce a drug-free
workplace program or policy. The law
also does not require an employer to
continued, next page

MEDICAL MARIJUANA, continued
accommodate the medical use of
marijuana in any workplace or any
employee working while under the
influence of marijuana. In circumstances where the Applicant either
failed the pre-employment drug
screening required by the School
Board’s Drug Free Workplace policy
or refused to be administered a test,
based on his medical marijuana use,
the Applicant could potentially make
two types of claims under the ADA:
(a) a failure-to-accommodate claim
and (b) an intentional discrimination
claim. This could be true even if the
Applicant has not started working,
has not requested to be able to use
medical marijuana while at work,
and there is no indication that the
Applicant will be working while under
the influence of marijuana.
(a) Failure to Accommodate
An Applicant could allege that the
district has a duty under the ADA
to accommodate their need to use
medical marijuana and that a failure
to waive the drug screening requirement in their case (at least as to marijuana) would thus violate the ADA.
We are not aware of any Florida
court that has directly addressed this
legal issue. At least one court in another state (Massachusetts) has held
that an employer may be required to
accommodate an applicant’s use of
medical marijuana, by waiving its
generally applicable drug screening
requirements. See Barbuto v. Advantage Sales aned Marketing, LLC,
78 N.E.3d 37 (Mass. July 17, 2017)
(affirming denial of motion to dismiss disability discrimination claim
where employer had revoked job offer based on positive drug test of applicant who used medical marijuana
for Crohn’s disease). However, the
Massachusetts decision was based
in part on the particular language of
that state’s medical marijuana law
stating that: “Any person meeting the
requirements under this law shall not

be penalized under Massachusetts
law in any manner, or denied any
right or privilege, for such actions.”
Id. The Florida medical marijuana
law does not include this language.
Moreover, the majority of courts
that have addressed the issue have
held that, because marijuana remains illegal under federal law, employers are not required to waive
their drug screening requirements
to accommodate medical marijuana
use. See, e.g., Garcia v. Tractor Supply Company, 54 F.Supp.3d 1225
(D.N.M. 2016) (employer’s decision
to revoke job offer based on applicant’s positive drug screen, resulting from applicant’s state-allowed
use of medical marijuana for HIV/
AIDS, was not disability discrimination in violation of New Mexico
Human Rights Act); Emerald Steel
Fabricators, Inc. v. Bureau of Labor
and Indus., 348 Or. 159, 230 P.3d
518 (2010) (en banc) (employer not
required to accommodate medical
marijuana use given that marijuana
is an illegal drug under federal law).
Thus, we believe that an Applicant
would be unlikely to succeed on
a failure-to-accommodate claim in
Florida.
(b) Intentional Discrimination
based on Disability
An Applicant could also attempt to
make an ADA claim, alleging that the
district intentionally discriminated
against them based on their disability - i.e., based on the Applicant’s
underlying medical condition for
which the Applicant was prescribed
medical marijuana.
If the district does in fact make its
decision based on the Applicant’s
underlying condition (i.e., headaches), rather than based on the Applicant’s drug screening result, then
this would be a violation of the ADA.
The district needs to make clear that
it was not aware of any information
that would show that the district had
any intent to discriminate based on
the underlying disability, nor that the
district made its decision based on
8

the Applicant’s underlying medical
condition. Sometimes, claimants
in these types of cases attempt to
prove discriminatory intent by showing that other applicants who had
failed their drug screening were still
hired notwithstanding the failed drug
screening. Therefore, districts need
to be sure that this has not occurred
while the district’s Drug-Free Workplace policy has been in effect.

Florida Drug-Free Workplace
Act
Florida also has a Drug-Free
Workplace Act (DFWA), §112.0455,
Fla. Stat., that applies to certain
public employers. At least one court
has applied the DFWA to a School
Board. See McIntyre v. Seminole
County School Board, 779 So.2d
639 (Fla. 5th DCA 2001) (reviewing
School Board’s termination of employee based on compliance with
requirements of DFWA).
The DFWA contains numerous
provisions relating to drug testing
of job applicants and employees.
Among other things, the Act requires
that a written policy statement be
provided to job applicants as well as
employees. Section 112.0455(6)(b)
provides that:
(b) Prior to testing, all employees
and job applicants for employment shall be given a written
policy statement from the employer which contains:
1. A general statement of the employer’s policy on employee
drug use, which shall identify:
a. The types of testing an
employee or job applicant
may be required to submit
to, including reasonable
suspicion or other basis;
and
b. The actions the employer
may take against an employee or job applicant
on the basis of a positive
confirmed drug test result.
continued, next page
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2. A statement advising the employee or job applicant of the
existence of this section.
3. A general statement concerning confidentiality.
4. Procedures for employees
and job applicants to confidentially report the use of
prescription or nonprescription
medications both before and
after being tested. Additionally,
employees and job applicants
shall receive notice of the
most common medications
by brand name or common
name, as applicable, as well
as by chemical name, which
may alter or affect a drug test.
A list of such medications shall
be developed by the Agency
for Health Care Administration.
5. The consequences of refusing
to submit to a drug test.
6. Names, addresses, and telephone numbers of employee
assistance programs and
local alcohol and drug rehabilitation programs.
7. A statement that an employee
or job applicant who receives
a positive confirmed drug test
result may contest or explain
the result to the employer
within 5 working days after
written notification of the positive test result. If an employee
or job applicant’s explanation
or challenge is unsatisfactory
to the employer, the person
may contest the drug test
result as provided by subsections (14) and (15).
8. A statement informing the employee or job applicant of his
or her responsibility to notify
the laboratory of any administrative or civil actions brought
pursuant to this section.
9. A list of all drugs for which the
employer will test, described

by brand names or common
names, as applicable, as well
as by chemical names.

additional information relating to the Applicant’s medical
condition.

10. A statement regarding any
applicable collective bargaining agreement or contract
and the right to appeal to the
Public Employees Relations
Commission.

5. Offer the Applicant a “Confirmation Test.” Although the
Applicant may have disclosed
that they would not pass the
drug screening due to their
use of medical marijuana,
Florida’s Drug-Free Workplace Act requires (and the
language on the employment
application may also require)
a Confirmation Test that supports the initial drug screen result. Thus, the District should
offer the Applicant an opportunity for a Confirmation Test.

11. A statement notifying employees and job applicants of their
right to consult the testing laboratory for technical information regarding prescription and
nonprescription medication.
§112.0455(6)(b), Fla. Stat. (emphasis added).
Additionally, the DFWA expressly
requires that no adverse action be
taken until there has been a confirmation test. The Act provides that an
employer may not “refuse to hire” a
job applicant “on the sole basis of
a positive test result that has not
been verified by a confirmation test.”
§112.0455(8)(m), Fla. Stat.

Recommendations
As a whole, school districts are
recommended to take the following steps in the event an applicant
comes before the HR office with
either a failed drug test due to use of
medical marijuana, or who refuses to
be examined due to their belief that
they will fail a drug test due to the
use of medical marijuana.
1. Determine whether the Applicant has violated the District’s
Drug-Free Workplace policy.
2. Make sure the Applicant has
been provided with a copy
of the District’s written policy
statement regarding its DrugFree Workplace policy.
3. Confirm that no other applicants for employment have
been hired with a failed drug
screening while the DrugFree Workplace policy has
been in effect.
4. Do not ask for or review any
9

6. P r e p a r e d o c u m e n t a t i o n
(signed and dated) which
clearly shows that the decision was based on the results
of the drug screening and the
Applicant’s violation of the
School Board’s Drug-Free
Workplace policy.
7. Meet with the Applicant and
advise them of the reason for
the decision (see #4).
Endnotes
1 Bob Harris serves as General Counsel to
the Panhandle Area Educational Consortium
(PAEC), which includes 13 school districts as
members. The PAEC website can be found at
www.paec.org.
2 “[M]arijuana is categorized by federal law
as a Schedule I controlled substance under 21
U.S.C. §812(c) (Schedule I)(c)(10). Controlled
substances in Schedule I are defined by statute
as having “no currently accepted medical use
in treatment in the United States.” 21 U.S.C.
§812(b)(1)(B). There is no provision under Federal law that permits any class of the general
public to lawfully possess marijuana, including
those wishing to use marijuana for medical
purposes. See 21 U.S.C. §823(f) (providing an
exception to the ban on possession of Schedule
I drugs for federally approved research projects); see also Gonzales v. Raich, 545 U.S. 1,
14, 125 S.Ct. 2195, 162 L.Ed.2d 1 (2005) (“By
classifying marijuana as a Schedule I drug, as
opposed to listing it on a lesser schedule, the
... possession of marijuana became a criminal
offense, with the sole exception being use of
the drug as part of a Food and Drug Administration pre-approved research study.”). The
Controlled Substances Act expressly recognizes
that “there is a lack of accepted safety for use
of [marijuana] under medical supervision.” 21
U.S.C. §812(b)(1)(A)–(C), §829; see also United

continued, next page
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Act in conformity with the federal requirements
of the Americans with Disabilities Act. Thus, the
analysis should be the same under both Acts.

States v. Oakland Cannabis Buyers’ Coop., 532
U.S. 483, 491, 121 S.Ct. 1711, 149 L.Ed.2d 722
(2001) (recognizing the statutory determination
that “marijuana has no medical benefits worthy of an exception (outside the confines of a
Government-approved research project)”).

4 The Florida law lists some examples of a
“debilitating medical condition”: cancer, epilepsy,
glaucoma, HIV, AIDS, PTSD, ALS, Crohn’s disease, Parkinson’s disease and multiple sclerosis.

3 In cases alleging disability discrimination,
courts in Florida construe the Florida Civil Rights

5 It is worth noting that addiction to drugs or
alcohol is also considered a “disability”, and applicants sometimes sue employers for discrimination, arguing that they were discriminated

against due to their addiction. However, under
the ADA, “an employee or applicant who is
currently engaging in the illegal use of drugs”
is not protected under the ADA when the employer acts on the basis of such use. 42 U.S.C.
§12114(a). And the ADA does not prohibit drug
testing for the illegal use of drugs by job applicants or making employment decisions based
on such test results. 42 U.S.C. §12114(d). As
noted above, use of marijuana is unlawful under
federal law notwithstanding Florida’s medical
marijuana law.
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