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THE FLORIDA BAR CRIMINAL JUSTICE SUMMIT REPORT 

 

 

I. Introduction1 

 

The Florida Bar Criminal Justice Summit originated with Michelle R. Suskauer, Florida 

Bar President 2018-19. In formulating this Summit, she stated that this was “an incredible 

opportunity for practitioners, scholars, judges, legislators and other concerned stakeholders to 

collaborate and examine Florida’s criminal justice system and then discuss and effectuate 

meaningful changes.”2 She said that she “wanted to bring together people from diverse 

backgrounds to focus on common sense criminal justice reform.”3 

 

Ms. Suskauer, as Florida Bar President (practicing law as an attorney at Dimond Kaplan & 

Rothstein), formed a steering committee to oversee this project. The chair of this group was Hank 

Coxe, an attorney with the law firm of Bedell, Dittmar, Devault, Pillans & Coxe in Jacksonville, 

Florida. Including Mr. Coxe and Ms. Suskauer, there were fifteen members of the Steering 

Committee. The other individuals were Judge Michael Andrews (Sixth Circuit), Senator Jeff 

Brandes (Florida Senate, 24th District), Deborah Brodsky (Director, FSU Project on Accountable 

Justice), Nancy Daniels (Public Defender (ret.), Second Circuit), Judge David Denkin (Sarasota 

County), R.J. Larizza (State Attorney, Seventh Circuit), Martin McDonnell (Law Offices of Martin 

P. McDonnell), Judge Jon Berkley Morgan (Ninth Circuit), Chelsea Murphy (State Director, Right 

on Crime), Daniel Norby (Executive Office of the Governor), Sal Nuzzo (V.P. of Policy, James 

Madison Institute), Brian L. Tannebaum (Bast Amron LLP), and Sandy Weinberg (Zuckerman 

Spaeder LLP).  

 

Many of the individuals who served on the Steering Committee were selected as 

representative of constituencies like the Florida Conference of Circuit Judges (Hon. Michael 

Andrews), Florida Conference of County Judges (Hon. David Denkin), Florida Bar Criminal 

Procedure Rules Committee (Hon. Jon Beckley Morgan), Florida Senate (Senator Jeff Brandes), 

Florida Public Defender Association (Nancy Daniels), Florida Prosecuting Attorneys Association 

(R.J. Larizza), Florida Bar Criminal Justice Section (Martin McDonnell), Governor’s Office 

(Daniel Nordby), Florida Association of Criminal Defense Lawyers (Brian L. Tannebaum), 

Florida Bar (Michelle Suskauer) and ABA Criminal Justice Section (Sandy Weinberg).  Assisting 

throughout the process from the Florida Bar were Executive Director Joshua Doyle and Deputy 

General Counsel Richard Courtemanche. 4   Professor Ellen S. Podgor (Gary R. Trombley Family 

                                                           
1 Portions of this Report come from Ellen S. Podgor, The 2018 Florida Bar Criminal Justice Summit: A First Step in 

Improving Florida’s Criminal Justice System, 93 FL. BAR JRL. 8 (Jan./Feb/ 2019) (See Exhibit A). Professor Ellen S. 

Podgor thanks the following law students for their assistance on this Report: Lindsey Askew, Jacob Barrett, Eric 

Lyerly, Jade L. Turner, Mary T. Samarkos, Dominic R. Scavo, and Kurt T. Schneider.  She also thanks Shannon Edgar 

and faculty support at Stetson University College of Law for their assistance in finalizing this report.  
2 See Exhibit B - Program from the Florida Bar Summit, 2018 Florida Bar Criminal Justice Summit, available at 

https://www-media.floridabar.org/uploads/2018/10/Criminal-Justice-Summit-brochure.pdf (last visited May 2, 2019). 
3 Id. 
4 Id. 

https://www-media.floridabar.org/uploads/2018/10/Criminal-Justice-Summit-brochure.pdf
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White Collar Crime Research Professor, Stetson University College of Law) served as the official 

reporter for the Summit.5  

 

The group started with a Florida Bar Survey of State Attorneys, Public Defenders and other 

key Florida criminal justice system participants. Noted in this Survey was that the following areas 

had experienced some positive change over the years: Mandatory minimum sentences,6 diversions 

and specialized courts (drug and mental health courts), death penalty reform, and legislation on 

mental health treatment.  The Survey also reflected the following “most frequently” listed 

concerns: Lack of adequate funding, mandatory minimums, sentencing guidelines, bail and bond 

practices, bias (racial, implicit), driver license suspension issues, salary for state employees, mental 

illness processing, and user fees.7 

 

Provided with this backdrop of numerous issues that needed review in Florida, the fifteen-

person steering committee left their interests at the door in meeting after meeting to formulate a 

program that would educate and allow for discussion of those issues that needed immediate 

attention in Florida.  The group had numerous conference calls to plan this program.  “In 

preliminary meetings with criminal justice stakeholders, Florida Bar leaders determined that there 

were some self-evident truths in the criminal justice system: Without data collection, no one really 

knows how well our criminal justice system is working; and resolutions for criminal justice reform 

span the political spectrum.”8 

 

The topics to be addressed were narrowed down to: Sentencing Reform, Pretrial Release, 

Direct File of Juveniles, Specialty Courts, Juvenile Sentencing, Mental Health, Conviction 

Integrity, and Offender Reentry.  It was determined that the program would include speakers on 

using criminal justice analytics in criminal justice reform, as well as the role of innocence projects 

in reform.  Finally, the steering committee made the decision to include a luncheon presentation 

on implicit bias in the courts, an area that has been at the forefront of many national conferences.9   

 

The inaugural Florida Bar Criminal Justice Summit was held on October 16-17, 2018, in 

Tampa, Florida.  The event was invitation-only with an aim of providing a wide cross-section of 

individuals that made up the criminal justice process.  Thus, state attorneys, public and private 

defense counsel, policymakers, legislators and judges were offered seats to engage in select topics 

formulated by the Steering Committee. The Mission of this Criminal Justice Summit was as 

follows: 

 

                                                           
5 Professor Ellen S. Podgor was not a participant in the initial stages of this project. Thus, the Report does not provide 

information on the selection of topics or organization of the Summit.  She was brought in after the plan had been 

established in order to write a Report that captured the events of the Summit.  
6 Mandatory minimum sentencing and mental health issues appeared as both areas of positive change and areas with 

concerns.  
7 Id. at 3.  
8 Id. 
9See Implicit Bias Initiative, AM. BAR ASSN., available at https://www.americanbar.org/groups/ 

litigation/initiatives/task-force-implicit-bias/ (last visited May 5, 2019). (providing the Section of Litigation’s Toolbox 

on implicit bias materials).  

https://www.americanbar.org/groups/%20litigation/initiatives/task-force-implicit-bias/
https://www.americanbar.org/groups/%20litigation/initiatives/task-force-implicit-bias/
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To recognize and then address issues affecting the Florida criminal justice system, 

provide a forum for discussion, and work with stakeholders to develop programs 

and solutions for fair and effective administration of justice.  

 

The summit will bring together a diverse group of leaders to provide in-depth 

education and awareness of key criminal justice related issues, share and discover 

ideas and potential best practices, and provide state leaders with different 

perspectives on potential solutions to the challenges they face. 

 

The summit will feature scholars, policy makers, judges and practitioners from 

across the state and will include representation of all three branches of 

government.10  

 

The Summit was not engaged in, or designed to function as a vehicle for passing new or 

revised legislation. Nor did the Summit as a whole advocate for specific legislation.  That said, on 

May 3, 2019, the Florida Legislature passed a criminal justice reform package that addresses some 

of the issues covered in the Summit.  Passage of these reforms is noted throughout the Report.  

They have been described as “first step” changes, and ones that do not offer comprehensive change 

for many of the issues covered in this Report.11  But they do offer some measure in the direction 

of reforming some of the issues outlined below.12   

 

This Report provides an overview of the Summit, including its keynote speakers.13  For 

each of the eight breakout sessions,14 it offers background on the topic, a description of the panel 

discussion, and concludes with the specific recommendations that came from that discussion.   It 

also notes, when applicable, the recent legislative action on that specific topic. 

  

 

 

                                                           
10 Mission, 2018 Florida Bar Criminal Justice Summit, available at https://www.floridabar.org/ 

news/resources/criminaljusticesummit/ (last visited May 2, 2019).  
11 See Mitch Perry, Florida Phoenix, May 3, 2019, available at https://www.floridaphoenix.com/2019/05/03/so-much-

for-bold-criminal-justice-reforms-modest-changes-to-floridas-hard-line-laws-pass-legislature/. 
12 Jurisdictions have approached criminal justice reform in different ways.  Delaware, for example, created internal 

policies that were implemented by Attorney General Kathleen Jennings.  These Internal Measures provided 

presumptive guidelines in criminal cases that pertained to charging, bail, pleas, sentencing, probation violations, 

children, expungement-pardons-commutations, and other considerations in charging and prosecution. An example of 

a guideline is one adopted for charging which states: 

 

We will adopt an office-wide presumption not to charge multiple minimum mandatory crimes when 

one crime accounts for the facts and circumstances of an event. Deputies will focus on limiting the 

number of charges in an indictment to those that most accurately reflect the misconduct and are 

most provable. 

 

Fairness and Equality in the Criminal Justice System: Internal Policies, Memo of Attorney General Kathleen Jennings 

to Deputy Attorneys General and Staff, Department of Justice-State of Delaware (Feb. 15, 2019), available at   

https://assets.documentcloud.org/documents/5765108/Delaware-AG-Memo.pdf 
13 See infra p. 4 – 7. 
14 The eight breakouts were: Sentencing Reform, Pretrial Release, Direct File of Juveniles, Specialty Courts, Juvenile 

Sentencing, Mental Health, Conviction Integrity, and Offender Reentry. 

https://www.floridabar.org/%20news/resources/criminaljusticesummit/
https://www.floridabar.org/%20news/resources/criminaljusticesummit/
https://www.floridaphoenix.com/2019/05/03/so-much-for-bold-criminal-justice-reforms-modest-changes-to-floridas-hard-line-laws-pass-legislature/
https://www.floridaphoenix.com/2019/05/03/so-much-for-bold-criminal-justice-reforms-modest-changes-to-floridas-hard-line-laws-pass-legislature/
https://assets.documentcloud.org/documents/5765108/Delaware-AG-Memo.pdf
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II. Opening Remarks 

 

The Inaugural Criminal Justice Summit started on the afternoon of Tuesday, October 16, 

2018, with opening remarks by Bar President Suskauer.  She emphasized that the purpose here 

was to “find meaningful common-sense criminal justice reform.”  The group of invited participants 

laughed when she assured them that she had no intention of locking the doors until a consensus 

was reached.  Florida Supreme Court Chief Justice Charles Canady, also gave preliminary 

remarks, reminding everyone that we all needed to keep in mind the multifaceted purpose of 

criminal justice, including crime control with both due process and individual liberties for the 

accused.  The final introductory speaker, Hank Coxe, chair of the Summit’s Steering Committee, 

emphasized that each summit participant should not surrender his or her agenda, but rather should 

strike a balance.  The three introductory presentations offered a tone that provided an important 

strength to the upcoming sessions of the Summit. 

 

 

III. Keynote Speakers 

  

 Throughout the day-and-a-half program, there were four keynote speeches. The first two, 

Dr. Gipsy Escobar and Leonard Engel, focused on the importance of data collection and evaluation 

in conducting criminal justice reform.15 On the second day, Nina Morrison, presented on innocence 

initiatives and assuring a system that promoted this value. Also presenting on the second day were 

Judge Bernice B. Donald of the U.S. Court of Appeals Sixth Circuit and Professor Sarah E. 

Redfield, who provided the Summit participants with an interactive implicit bias program.   

 

A.   Data Collection   

  

 1.  Dr. Gipsy Escobar  

 

Presenting first was Dr. Gipsy Escobar, Director of Research & Analytics for Measures 

For Justice, a Rochester, New York-based organization founded in 2011 “to develop a data driven 

set of performance measures to assess and compare the criminal justice process from arrest to post-

conviction on a county-by-county basis.”16 She noted that “we can’t fix what we can’t see.” Data, 

she said, can tell us what works and when and where systems may go wrong unbeknownst to those 

working in them. Data is a key for finding what areas and patterns need to be reformed.  

 

With a staff of eighteen researchers, Measures for Justice collects data that can provide 

analytics for comparing criminal justice metrics, she explained.  She said they collect “information 

on every person processed throughout the entire criminal justice system,” followed by analysis 

that focuses on “fair process,” “public safety,” and “fiscal responsibility.”17 The hope is to 

compare, share and act, enabling systemic change.  At the time of the Summit she explained that 

                                                           
15 The discussions with respect to accumulating data were not focused on using risk assessment tools.  These tools 

have become popular, but also are controversial as a reform method for reducing incarceration rates. See Megan T. 

Stevenson & Jennifer L. Doleac, The Roadblock to Reform, American Constitution Society, available at 

https://www.acslaw.org/expertforum/roadblock-to-reform/. 
16 See Overview, Measures for Justice, available at https://measuresforjustice.org/about/overview/.  
17 See Exhibit C- Measuring Justice, One County at a Time, Measure for Justice, Powerpoint Presentation to the 

Florida Bar: Criminal Justice Summit (Oct. 16, 2018), at 2. 

https://www.acslaw.org/expertforum/roadblock-to-reform/
https://measuresforjustice.org/about/overview/
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five states, including Florida, had participated, with the hope of twenty states participating by 

2020. Explaining weaknesses in current data collection in Florida, Dr. Escobar used as one 

example the “poor record-keeping practices” on pretrial diversion. She explained that the passage 

in 2018 of Florida Senate Bill 139218 – which requires the Florida Department of Corrections to 

create a public searchable database including factors such as case status, race, ethnicity, citizenship 

and sentence given – can work to improve criminal justice data transparency. She also offered the 

audience the progress her organization had made in Florida concerning data structuring and 

collection. 

 

2. Leonard Engel 

 

The second keynote address also emphasized data. Leonard Engel, the Director of Policy 

and Campaigns for the Crime and Justice Institute, provided a presentation on Florida’s prison 

population and crime trends. Florida’s Department of Corrections, he noted, had “some of the best 

data collection and analytic capacity I’ve seen.” 

 

He noted that Florida’s average imprisonment rate is 23 percent higher than other states.19  

In 1978, the prison population was at 21,436, while in 2010 it was peaking at over 100,000.  The 

2016 prison population was 99,974.20  As expected with this enormous increase comes increased 

funding and he noted here the doubling of the Department of Corrections funds in the last twenty 

years.21   

 

Mr. Engel dissected statistical data between Florida and New York, which are similar in 

overall population, providing comparisons in a host of areas such as property crime, violent crime, 

and general imprisonment rates. Both states have seen drops in crime rates since the late 1980s, 

yet Florida’s imprisonment rate continued to rise until 2010. In contrast, New York saw a 

“significant and steady” drop in incarceration rates since 2000.  Focusing on individuals, he spoke 

about Florida’s prison population, such as who was being sent to prison, the length of their stays, 

and the total prison population.  Mr. Engel revealed that fewer individuals were being sent to 

prison, but that the length of their sentences had increased.22  He explained that prisoners aged 

fifty or above, grew sixty-five percent in the last decade.23 Equally telling was Mr. Engel’s 

presentation of research on correlations between longer prison stays and recidivism, including that 

“longer prison stays do not reduce recidivism more than shorter stays.”24  He compared Florida  

data with several other states looking at “drug-free zone enhancements,” “property offenses,” and 

“mandatory minimum sentences.” He concluded with “policy takeaways” that might be considered 

by the Florida legislature. He stressed that alternatives to incarceration need to be examined with 

a focus on considering whether there is a correlation between the length of a sentence and 

recidivism.  During questioning, he clarified that the statistics he provided did not focus on racial 

disparity in sentencing. 

                                                           
18 See Senate Bill No. 1392, available at http://laws.flrules.org/2018/127. 
19 See Exhibit D- Florida’s Prison Landscape: Trends and Outlook, Crime and Justice Institute, Powerpoint 

Presentation to The Florida Bar: Criminal Justice Summit (Oct. 16, 2018), at 7. 
20 Id. at 5. 
21 Id. at 6 (noting the increase from 1.3 billion in 1995-96 to 2.3 billion in 2015-16). 
22 Id. at 12-18. 
23 Id. at 25. 
24 Id. at 31. 
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Following the data presentation, the Summit’s invited guests moved into two breakout 

sessions: sentencing reform and pretrial release.   Although data continued as a theme in various 

parts of the program, this was also an opportunity to hear specific concerns and discuss possible 

recommendations for moving forward.  

 

B. Innocence 

 

 Nina Morrison, senior state attorney of the Innocence Project, presented on the second day 

of the Summit. She showed how the State of Texas had made positive changes following an 

exoneration in a wrongful conviction case. Her presentation, “How Exonerations Make the 

American Criminal Justice System Stronger,” discussed how Michael Morton was exonerated after 

it was shown that the prosecutor violated the discovery mandates dictated by Brady v. Maryland.25 

The prosecutor in this case was sentenced to jail for his conduct, which included these Brady 

violations. Texas subsequently passed the Michael Morton Act that was signed into law by 

Governor Rick Perry.  This statute provides “for broader discovery, and removes barriers for 

accessing any evidence, except for items that would affect the security of a victim or witness.”26    

 

Ms. Morrison also spoke about the rise of conviction integrity units and offered suggestions 

of reform areas for Florida. These included having a change-in-science basis for post-conviction 

relief27 and introducing comprehensive mandatory electronic recording of interrogations.28 

Morrison’s comments also served as a prelude to one of the afternoon workshops focused on 

conviction integrity.29 

 

C. Implicit Bias 

 

The luncheon on the second day of the Summit offered a unique interactive training 

experience, allowing participants to understand the importance of implicit bias in criminal justice 

reform. Learning to recognize unconscious associations and stereotypes is a key component of 

implicit bias training. This session opened with an introduction by Immediate Past President of the 

American Bar Association Hilarie Bass.30 The program itself featured Judge Bernice B. Donald of 

                                                           
25 373 U.S. 83 (1983) (finding a due process violation when the government withheld material evidence favorable to 

the defendant).  
26 See S.B. 1611 (Tex. 2013); see also Press Release, Office of the Governor Rick Perry, Gov. Perry Signs Senate Bill 

1611, The Michael Morton Act, Texas.gov (May 16, 2013), available at 

https://lrl.texas.gov/scanned/govdocs/Rick%20Perry/2013/press051613.pdf.    
27 See An Act Regarding Post-Conviction Relief on the Grounds of Changes in Forensic Scientific Evidence, ALEC, 

available at https://www.alec.org/model-policy/an-act-regarding-post-conviction-relief-on-grounds-of-changes-in-

forensic-scientific-evidence/ (last visited May 5, 2019). 
28 See False Confessions & Recording of Custodial Interrogations, INNOCENCE PROJECT, available at 

https://www.innocenceproject.org/false-confessions-recording-interrogations/ (last visited May 5, 2019); see also 

Custodial Interrogation Recording Compendium By State, NACDL, available at  

https://www.nacdl.org/usmap/crim/30262/48121/d, (updated 2-25-2019)(last visited May 5, 2019)(providing state by 

state law and policies on custodial interrogation recording including military, inspector general, and other agencies 

such as Treasury and Veterans Affairs). 
29 See infra p. 32. 
30 See Biography of Hilarie Bass, Immediate Past President of the American Bar Association, ABA, available at 

https://www.americanbar.org/groups/leadership/aba_officers/Bass/ (last visited May 5, 2019).  

https://lrl.texas.gov/scanned/govdocs/Rick%20Perry/2013/press051613.pdf
https://www.alec.org/model-policy/an-act-regarding-post-conviction-relief-on-grounds-of-changes-in-forensic-scientific-evidence/
https://www.alec.org/model-policy/an-act-regarding-post-conviction-relief-on-grounds-of-changes-in-forensic-scientific-evidence/
https://www.innocenceproject.org/false-confessions-recording-interrogations/
https://www.nacdl.org/usmap/crim/30262/48121/d
https://www.americanbar.org/groups/leadership/aba_officers/Bass/
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the U.S. Court of Appeals Sixth Circuit31 and Professor Sarah E. Redfield of the University of New 

Hampshire School of Law.32 They provided exercises for the individuals in the room to rethink 

stereotypes and prejudices. The real-world examples provided by the speakers were a distinct 

departure from the typical diversity training covered by some offices. A discussion followed and 

participants had the opportunity to consider the role of implicit bias training in moving ahead with 

criminal justice reform.   

 

D. Recommendation 

 

Recommendation –  

 

 A recommendation of the Summit Steering Committee was for additional training on 

 implicit bias for all parties in the criminal justice system. 

 

 

IV. Sentencing Reform 

 

A. Background  

 

 Florida has experienced a growth in sentencing and incarceration, which is something 

common to many states.33  It currently has the third largest prison population in the nation, behind 

only Texas and California and the tenth highest incarceration rate.34  Currently operating with 

Sentencing Guidelines, the state provides its principles and goals in the Criminal Punishment 

Code.35 Suggestions offered for sentencing reform in Florida include: 1) reclassifying drug 

possession to focus prison and jail resources on serious and violent offenders;36 2) expansion of 

alternatives to incarceration,37 and; 3) redesigning mandatory minimum sentences to allow for 

increased access to treatment programs.38  

                                                           
31 See Hon. Bernice Donald, ABA Women Trailblazers Project, ABA, available at 

https://abawtp.law.stanford.edu/exhibits/show/bernice-b-donald/biography (last visited May 5, 2019).  
32 See Biography, Sarah Redfield, Professor Emerita, University of New Hampshire School of Law, available at 

https://law.unh.edu/person/sarah-redfield, (last visited May 5, 2019).  
33 The Florida Senate, Interim Project Report 2006-112, Review of the Criminal Punishment Code and Sentencing 

Judges’ Assessment (November 2005); The Sentencing Project. Trends in U.S. Corrections (June 2017), available at 

https://sentencingproject.org/wp-content/uploads/2016/01/Trends-in-US-Corrections.pdf. 
34 The Sentencing Project. Trends in U.S. Corrections. June 2017. https://sentencingproject.org/wp-

content/uploads/2016/01/Trends-in-US-Corrections.pdf. 
35 FL.ST. § 921.002 (2018).  The current structure operates with a sentencing scoresheet requiring a mandatory prison 

sentence if the score exceeds a set number of points.  
36 See Patrice Villetaz, Gwladys Gilleron, and Martin Killian, The Effects on Re-Offending of Custodial vs. Non-

Custodial Sanctions: An Updated Systematic Review of the State of Knowledge,(2015) available at  

https://www.campbellcollaboration.org/library/the-effects-on-re-offending-of-custodial-vs-non-custodialsanctions-

an-updated-systematic-review-of-the-state-of-knowledge.html.  
37 Several counties have implemented local diversion programs to more effectively address nonviolent offenders, but 

these tend to be limited to misdemeanors. E.g., Pinellas County, Seminole County, Leon County. 
38 In Oregon, mandatory minimum sentences for certain drug offenders with multiple convictions were eliminated. 

See 2013 Bill Text OR H.B. 3194, Chapter 649, enacted July 25, 2013. Maryland eliminated mandatory minimum 

sentences for all commercial drug offenses except high volume dealers and drug kingpins. See 2016 Md. Laws 515, 

enacted May 19, 2016. 

https://abawtp.law.stanford.edu/exhibits/show/bernice-b-donald/biography
https://law.unh.edu/person/sarah-redfield
https://www.campbellcollaboration.org/library/the-effects-on-re-offending-of-custodial-vs-non-custodialsanctions-an-updated-systematic-review-of-the-state-of-knowledge.html
https://www.campbellcollaboration.org/library/the-effects-on-re-offending-of-custodial-vs-non-custodialsanctions-an-updated-systematic-review-of-the-state-of-knowledge.html
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 Some states with increased prison populations have instituted reforms39 that resulted in a 

decrease in the crime rate.40 Other states have moved to increased judicial discretion in 

sentencing.41  Most recently the American Law Institute (ALI) revised the sentencing portion of 

the Model Penal Code. The project addresses “general purposes of the sentencing system; rules 

governing sentence severity—including sentences of incarceration, community supervision, and 

economic penalties; the elimination of mandatory minimum penalties; mechanisms for combating 

racial and ethnic disparities in punishment; instruments of prison population control; collateral 

consequences, including guidelines, notification, and order of relief; victims’ rights in the 

sentencing process; the sentencing of juvenile offenders in adult courts; the creation of judicial 

powers to review many collateral consequences of conviction; and many issues having to do with 

judicial sentencing discretion, sentencing commissions, sentencing guidelines, and appellate 

sentence review.”42  

 

 The inclusion of a sentencing panel to examine criminal justice reform in Florida, therefore, 

was an important part of the Summit. This sentencing reform breakout session was moderated by 

Sal Nuzzo, Vice President of Policy for The James Madison Institute, located in Tallahassee.  The 

speakers on this panel were: Senator Rob Bradley (Florida Senate – Fifth District); William 

Cervone (State Attorney for the Eighth Judicial Circuit); Leonard Engel (Director of Policy and 

Campaigns for the Crime and Justice Institute of Boston, Massachusetts); Judge Nellie Khouzam 

(Judge Second District Court of Appeal); and Stacy Scott (Public Defender for the Eighth Judicial 

Circuit). 

 

                                                           
39 Many states instituted criminal justice reform to reduce prison populations on their own initiatives, while others 

were forced to do so by judicial intervention. 31 states have reduced both their imprisonment rates and crime rates 

since 2010. Pew Public Safety Performance Project, National Imprisonment and Crime Rates Continue to Fall (2016), 

available at http://www.pewtrusts.org/~/media/assets/2017/03/pspp_national_imprisonment_and_crime_rates 

_fall.pdf.  
40 In 2011, policy makers in Georgia faced a projected 8% increase in the prison population over the next 5 years, at 

a cost of $264 million. The state legislature passed changes to drug and sentencing policy and invested in drug and 

mental health courts. See Georgia Public Safety Reform, Pew Safety Performance Project (2012), available at 

http://www.pewtrusts.org/~/media/legacy/uploadedfiles/pcs_assets/2012/pewgeorgiasafetyreformpdf.pdf. Between 

2012 and 2015, Georgia’s crime rate fell 10 percent and the prison population declined 5.9 percent, giving taxpayers 

better public safety at a lower cost. Federal Bureau of Investigation, Uniform Crime Reports, UCR Data Tool, accessed 

at https://www.ucrdatatool.gov/Search/Crime/State/RunCrimeStatebyState.cfm. Mississippi, experiencing similar 

increased incarceration rates, passed a reform package.  In addition to lowering the prison population, the state crime 

rate dropped three percent.  Pew Public Safety Performance Project (2015), Public Safety in Mississippi, 

http://www.pewtrusts.org/en/research-and-analysis/fact-sheets/2014/01/14/public-safety-in-mississippi 
41 New York, Oregon, and Maryland have revised their mandatory minimum laws by providing judicial discretion to 

achieve such goal. New York reduced determinate sentence terms for certain repeat drug offenders and created a 

judicial diversion program for nearly all felony drug offenders. 2009 N.Y. LAWS 56, enacted April 7, 2009. 
42 Model Penal Code: Sentencing Approved, ALI (May 24, 2017) available at https://www.ali. 

org/news/articles/model-penal-code-sentencing-approved/.  

http://www.pewtrusts.org/~/media/assets/2017/03/pspp_national_imprisonment_and_crime_rates%20_fall.pdf
http://www.pewtrusts.org/~/media/assets/2017/03/pspp_national_imprisonment_and_crime_rates%20_fall.pdf
http://www.pewtrusts.org/~/media/legacy/uploadedfiles/pcs_assets/2012/pewgeorgiasafetyreformpdf.pdf
https://www.ucrdatatool.gov/Search/Crime/State/RunCrimeStatebyState.cfm
http://www.pewtrusts.org/en/research-and-analysis/fact-sheets/2014/01/14/public-safety-in-mississippi
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Three key topics were the focus of this panel: (1) mandatory minimum sentences,43 (2) the 

effect of abolishing parole (the 85 Percent Rule),44 and (3) the collateral consequences of prisoners 

re-entering society after incarceration.45 Although the conversation may have had some 

disagreements at various points during the discussion, there appeared to be consensus around 

reform of nonviolent offender sentences and providing more discretion to judges on what are 

currently mandatory sentences.  

 

B.  Mandatory Minimum Sentences 

 

 Stacy Scott, the Eighth Judicial Circuit Public Defender, talked about problems with 

mandatory minimum sentences, noting that the Florida Code of Criminal Punishment of 1998 had 

not studied its impact on the length of sentences, and that recent studies suggested the statutory 

provisions were not meeting its statutory purposes. She stated that the purpose of the statute was 

“to make the best use of prisons so that violent offenders are appropriately punished, to ensure that 

the penalty is commensurate with the severity of the offense, and that sentencing is neutral with 

respect to race, gender, and socio-economic status.”  But she also noted that the reality is that a 

disproportionate number of minorities make up Florida’s prison population.46  

 

Ms. Scott recommended that, to assist in fighting Florida’s opioid crisis, consideration 

should be given to reinstating a sentencing downward departure for substance abuse. She noted 

that recent studies demonstrate that over 63% of new admissions are for non-violent crimes and 

that over half are incarcerated with no prior violent offenses despite longer prison sentences.  She 

told the audience that this, coupled with the disproportionate incarceration of African Americans, 

indicates that the minimum mandatory sentences were not serving their intended purpose. She 

offered solutions to three areas of the law that are responsible for sentencing non-violent offenders: 

(1) Going back to a range of sentences that were permitted in 1994-95 for non-violent offenders; 

(2) Reinstating substance abuse and addiction as a basis for downward departure; and (3) Revising 

the current felony theft and drug trafficking thresholds of $300 and 14 pills needed to reflect 

reality.47 

 

Providing a judicial perspective, Hon. Nellie Khouzam, of the Second District Court of 

Appeals, noted how the judiciary has had its hands tied when it comes to enhancements and 

mandatory minimums. She suggested that if these were relaxed, there could still be accountability 

for judicial discretion by having judges explain their reasoning for departing from the sentencing 

guidelines.  Appellate review would also provide additional oversight. 

 

                                                           
43 Florida has approximately 108 mandatory minimum offenses, 47 of which are for drug offenses. The Florida Senate, 

SPB7066 Bill Analysis and Fiscal Impact Statement (2015), available at https://www.flsenate.gov/ 

Session/Bill/2015/7066/Analyses/2015s7066.pre.ri.PDF. See, e.g., FL. ST. § 893.13(1)(c)(1) (2018) (providing a 

mandatory minimum prison sentence of three years for a controlled substance feloniously sold within 1,000 feet of a 

school).  
44 The 85 Percent Rule, applying to crimes committed on or after October 1, 1998, requires that one serve at least 85% 

of their sentence. See Fla. R. Crim. P. 3.704(b); FL. ST. § 921.002(1)(e) (2018). 
45 Pre-trial diversion programs are allowed in a limited set of circumstances. See FL. ST. § 921.00241 (2018). 
46 State-by-State Data, The Sentencing Project, available at https://www.sentencingproject.org/the-

facts/#detail?state1Option=Florida&state2Option=0 (last visited May 5, 2019). 
47 Id. 

https://www.flsenate.gov/%20Session/Bill/2015/7066/Analyses/2015s7066.pre.ri.PDF
https://www.flsenate.gov/%20Session/Bill/2015/7066/Analyses/2015s7066.pre.ri.PDF
https://www.sentencingproject.org/the-facts/#detail?state1Option=Florida&state2Option=0
https://www.sentencingproject.org/the-facts/#detail?state1Option=Florida&state2Option=0
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A politician being labeled “soft on crime” is an overstated barrier to change according to 

Senator Rob Bradley.  He said the key issue is the amount of funding going to the Department of 

Corrections. He recommended focusing on the current infrastructure’s inability to house and 

support the present prison population. Florida, he noted, should consider putting more resources 

and policy initiatives behind how it handles nonviolent crimes. Since a wholesale dismantling of 

mandatory minimums, habitual felony offender sentences, or prison release reoffender statutes is 

unlikely, Senator Bradley suggested that we look at smaller-scale issues that could offer 

improvement to the criminal justice system.48 

 

William Cervone, State Attorney for the Eighth Judicial Circuit, expressed opposition to 

sweeping sentencing reform. He said he witnessed the beneficial effects of “incarcerating the right 

people,” where the crime rate commensurately went down, noting that this “makes the rest of us 

safer.” Further, he suggested that a stricter sentencing scheme, such as 10-20-Life or enhancements 

for habitual offenders, are effective because “some people can and will commit disproportionately 

large numbers of crimes” and keeping those individuals incarcerated reduces the crime rate. Mr. 

Cervone agreed that some changes were necessary for efficiency in recognizing the inability to 

afford our present prison system. He suggested 1) parole, or a similar early release process, should 

be reinstated; (2) money should be dedicated to re-entry programs to decrease recidivism; (3) 

certain statute limits should be altered, such as increasing the felony theft threshold from $300 to 

$1,500; and (4) the creation of a process to reduce the impact of a felony conviction via a post-

incarceration rehabilitation review. While questioning some of the statistical data being used, he 

noted that, with additional funding, improvements could be made—especially in rural areas—such 

as the expansion of specialty courts.  

 

Leonard Engel, from the Crime and Justice Institute, noted that, in light of the data, those 

evaluating the Florida criminal justice process need to rethink the way sentencing and crimes in 

general are approached. The necessity for improved transparent data collection was also discussed 

in the context of sentencing reform. The need for funding was a central theme in the audience 

discussion, along with the recognition that the criminal justice system is not currently a funding 

priority of the legislature and that additional ways to improve the criminal justice system should 

be pursued. Specific suggestions for reform were offered, including obtaining funding through a 

tax credit for businesses that hire nonviolent offenders, reexamining whether parole should be 

abolished, and review of those offenses that mandate suspension of the offender’s driver’s license. 

 

C. The Effect of Abolishing Parole (The 85 Percent Rule) 

  

Public Defender Stacy Scott addressed the 85 Percent Rule as being wasteful and that it 

would be wiser to focus resources on serious offenses. Specifically, Ms. Scott advocated for 

relaxing the application of the 85 Percent Rule for property or other non-violent crimes.  Looking 

at both the human and economic side, she noted that ultimately, most prisoners will re-enter 

society. Not providing solutions to the barriers they meet after a felony conviction simply leads to 

recidivism. Judge Nellie Khouzam agreed with these sentiments. 

 

                                                           
48 Senator Rob Bradley pointed to two modest recent reforms where (1) aggravated assault was removed from the 10-

20-Life as a basis for a mandatory minimum sentence; (2) increasing the minimum number of pills required to trigger 

the mandatory minimum sentence under a drug trafficking offense from 7 to 14. 
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 Senator Rob Bradley looked at the distinction between violent and non-violent criminals, 

or between crimes that have victims and those that do not. He indicated that there would not be 

significant political support for post-conviction relief, such as parole, if the defendants were being 

incarcerated as retribution due to activities involving an injured victim. Release of these prisoners, 

he stated, would be considered an injustice. Non-violent crimes, however, should be treated 

differently.  He said that in some instances it would be appropriate to eliminate minimum sentences 

for non-violent crimes and provide for non-prison alternatives such as mental health and drug 

courts. State Attorney William Cervone further explained that although most defendants did not 

have drug or abuse problems, in those instances where this did exist it might be hampered by 

insufficient resources being available to provide a mental health or drug court. 

 

D. The Collateral Consequences of Re-Entry 

  

 Sal Nuzzo looked at the post-incarceration effect on individuals who have difficulty 

applying for jobs due to a conviction on their record, or maintaining a job due to ongoing issues 

with their driver’s license. Stacy Scott recognized that our current post-incarceration relief is 

dismal. She pointed out that potential solutions, such as “ban the box” provisions to prevent 

employers from asking about criminal convictions on employment applications, have failed to be 

implemented. Further, she noted that there are practical consequences of a conviction such as 

collateral consequences that exclude those with convictions from beneficial social programs. One 

example provided is that in Alachua County, a convicted individual is unable to live in public 

housing because of restrictions precluding those with a felony criminal record. These issues, she 

noted, are exacerbated for individuals with low-incomes. 

 

 In discussing re-entry solutions, William Cervane pointed out that the judges, prosecutors, 

and defenders have no jurisdiction to provide any relief post-incarceration. Judge Nellie Khouzam 

noted how other jurisdictions offered the possibility of tax credits for companies that hired non-

violent offenders. Alternatively, or in tandem, providing a path for education, especially for the 

completion of the prisoner’s GED, can benefit a convicted individual after they re-enter society. 

Tax incentives were not acceptable to all panelists.  For example, Senator Rob Bradley did not 

think tax incentives would be appropriate for correcting these collateral consequences.  While 

rejecting tax credits, Senator Bradley did argue favorably for rehabilitation programs. He offered 

as an example of a positive solution the results of Kevin Gay’s Ready4Work program, which 

recognized that over 90% of prisoners will be released and that they would then be needing 

assistance in order to properly handle future issues that would arise for them. In this regard, Senator 

Bradley noted difficulties in instituting statewide programs.  He noted that rural counties 

sometimes suffer from practical and logistic concerns that are not present in urban environments. 

 

E.  Recommendations and Recent Legislative Action 

  

Recommendations - 

 

Re-examine the 85 percent rule on sentencing for nonviolent offenders. 

 

Expand adult civil citations now that the legislature has enacted legislation allowing them. 
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Offer more front-end services in order to distinguish addicts from traffickers, and also 

provide more back-end initiatives to assist with reentry. 

 

 Although modifying the 85 % rule did not survive in the state legislature, Florida HB 7125 

did modify the felony theft threshold.  By increasing the amount that would trigger a felony charge, 

it provides for a greater of number of cases to be treated as misdemeanor offenses as opposed to 

felonies.  This is particularly helpful as the theft threshold had not been modified for some time 

and therefore had been increased to account for inflation.49  HB 7125 also removed the court’s 

authority to suspend a driver license for a misdemeanor theft adjudication of guilt for a person age 

18 years or older. Additionally, it allowed a court to suspend a driver licenses for a person18 years 

of age or younger as an alternative to other possible sentences.50 The legislation also removed 

mandatory minimum sentences for the sale of horse meat for human consumption51 and reduced 

the offense severity of certain crimes relating to keeping a gambling house or possessing certain 

gambling apparatuses.52  

 

 

V.  Pre-Trial Release 

 

A. Background 

 

A national concern has been raised about pre-trial bail and release.53 At the heart of this 

discussion is the fact that poorer individuals accused of crimes are disproportionately denied bail. 

A recent poll by the Pew Charitable Trust found that “Americans favor expanded pretrial 

release.”54   Although the study found that nearly all Americans “prefer pretrial detention for 

violent offenses,” the support flipped in the opposite direction for lesser offenses.55 Key findings 

in this study were that “large majorities of Americans:  

 

• Supported issuing citations that order people to appear in court to face charges 

rather than arresting them for nonviolent crimes. 

• Said pretrial detention should be prohibited for minor criminal offenses, such as 

trespassing and public drunkenness. 

• Wanted people charged with misdemeanors or nonviolent crimes to remain in their 

communities while awaiting trial. 

                                                           
49 Florida HB 7125 provides for this increased amount for felony theft in a host of different Florida statutes. See, e.g., 

212.5  
50 See FL. ST. § 812.0155, Fl. HB 7125. 
51 See FL. ST. § 500.451, Fl. HB 7125. 
52 See FL. ST. § 849.01, Fl. HB 7125. 
53 See Sam R. Wiseman, Bail and Mass Incarceration, 52 GEORGIA L. REV. (forthcoming 2019), available at 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3383601 (discussing pre-trial detention and mass incarceration); 

Shima Baradaran Baughman, Dividing Bail Reform, (forthcoming IOWA L. REV. 2019), available at  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3358662 (calling for bail reform that distinguishes between 

minor and serious crimes).  
54 Americans favor expanded pretrial release, Pew Charitable Trust (Nov. 2018), available at 

https://www.pewtrusts.org/-/media/assets/2018/11/pspp_public_favors_expansion.pdf.   
55 Id.  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3383601
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3358662
https://www.pewtrusts.org/-/media/assets/2018/11/pspp_public_favors_expansion.pdf
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• Supported capping pretrial wait times at as little as one week from the beginning 

of detention. 

• Preferred detention for individuals awaiting trial for violent offenses but supported 

releasing some such defendants after learning more about the offenses and 

available options for protecting victims.  

• Backed pretrial release for people whose likelihood of completing the pretrial 

period without a new arrest is as low as 70 percent; risk assessment tools would 

generally categorize these individuals as being at moderate or high risk for rearrest 

before trial. 

• Favored spending more taxpayer dollars on treatment programs and victim 

services and less on jail for people who pose little public safety risk.  

• Expressed serious concerns about the risks that people on pretrial release would 

flee prosecution or commit acts of violence but were less worried about other 

behaviors, such as using marijuana or missing court dates.”56  

 

Several jurisdictions have recently revised their pretrial release systems to correct 

disparities within their processes. In New Jersey, for example, a major bail reform dropped the jail 

population by 20 percent.57 But the change had repercussions in the bail bond industry and also in 

areas like prosecutor’s office and pre-trial service costs.58  New York, starting in January 2020, 

will have new bail laws that eliminate “money bail and pretrial detention for nearly all 

misdemeanor and nonviolent felony cases.”59 “Judges [in New York] will also be required to 

consider financial resources when setting bail.”60  

 

The amount of bail should be sufficient to ensure the defendant’s appearance at later 

proceedings, but not so high that the defendant has no chance of being released. In Stack v. Boyle,61 

the United States Supreme Court held that the amount of bail cannot be excessive and that “[b]ail 

set at a figure higher than an amount reasonably calculated to fulfill this purpose is ‘excessive’ 

under the Eighth Amendment.”  Courts typically look at multiple factors in determining bail, and 

pretrial release in Florida is statutorily based.62 At the heart of the discussion is both safety to the 

community and assurance that the accused will return to court. Florida also has a statute that allows 

for revoking pretrial release such as when the accused commits a new crime.63 Another Florida 

statute provides for “annual study of pretrial release program effectiveness and cost efficiency.”64  

 

 

                                                           
56 Id. 
57 John DeRosier, Bail Reform Drops Jail Population by 20 Percent, Has Growing Pains, PressofAtlanticCity.com 

(Feb. 16, 2018), available at https://www.pressofatlanticcity.com/news/bail-reform-drops-jail-population-by-percent-

has-come-with/article_00b28df6-c035-5917-ac69-2ddacc57c1c2.html. 
58 Id.  
59 New York’s Bail Reform Law – Summary of Major Components, Center for Court Innovation, available at 

https://www.courtinnovation.org/sites/default/files/media/document/2019/Bail_Reform_NY_Summary.pdf.  
60 Id. The Full Report is – Bail Reform in New York – Legislative Provisions and Implications for New York City, 

available at https://www.courtinnovation.org/sites/default/files/media/document/2019/Bail_Reform_NY_full_0.pdf.  
61 342 U.S. 1 (1951).  
62 See FL. ST.  § 907.041; see also FL.S. § 903.011 et. seq. (providing the procedures for bail).  
63 See FL. ST.  § 903.0471.  
64 See FL. ST.  § 907.044.  

https://www.pressofatlanticcity.com/news/bail-reform-drops-jail-population-by-percent-has-come-with/article_00b28df6-c035-5917-ac69-2ddacc57c1c2.html
https://www.pressofatlanticcity.com/news/bail-reform-drops-jail-population-by-percent-has-come-with/article_00b28df6-c035-5917-ac69-2ddacc57c1c2.html
https://www.courtinnovation.org/sites/default/files/media/document/2019/Bail_Reform_NY_Summary.pdf
https://www.courtinnovation.org/sites/default/files/media/document/2019/Bail_Reform_NY_full_0.pdf
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B. Panel 

 

Chelsea Murphy, the Florida state director for the Austin, Texas-based policy group Right 

on Crime, moderated the Pretrial Release Workshop.  The panelists were: Jose Arrojo, Director, 

Miami-Dade Commission on Ethics & Public Trust; Judge Kevin Emas, 3rd District Court of 

Appeal; Kara Gross, ACLU of Florida; Sheriff Mark Hunter, Columbia County; Tom Palermo, 

Assistant U.S. Attorney in Tampa; and Rachel Logvin, Pretrial Justice Institute, Rockville, Md.  

 

Panelists expressed differing views, as did members of the audience on this important topic. 

The lack of consensus centered on some stressing the importance of the presumption of innocence 

for arrested individuals in the pretrial stage, while others being focused on the need to protect the 

public from future criminal activity.  

  

Rachel Logvin, senior vice president of the Pretrial Justice Institute in Rockville, Md., 

started with the legal boundaries provided by the U.S. Supreme Court in United States v. Salerno.65  

But as shown by Ms. Logvin, court decisions do not provide the real picture of what occurs with 

pre-trial release. She noted that the number of prisoners has exploded since 2000. Additionally, 

the types of prisoners have also changed, and a far higher percentage of prisoners (two-thirds) 

since 2000 have been in pretrial detention. The disparate impact on racial minorities was notable, 

as was the inability of many defendants to pay the amount necessary to secure release. The use of 

pretrial assessment tools with low- or medium-risk detained individuals was discussed.  

 

Pretrial-related data segued into Third District Court of Appeal Judge Kevin Emas’ 

reminders about the presumption of innocence and that the purpose of pretrial release is to ensure 

people show up for their court appearances. He posed the question of whether society can do better 

without adversely affecting court appearance rates and public safety. Judge Emas raised the issue 

of how implicit bias might affect the bench.  He identified key questions he suggested the summit 

report should reflect upon: What is the data we have? Can we collect better data?  

  

 Kara Gross, legislative director and senior policy counsel of ACLU Florida, reminded 

listeners that the bedrock principle in our judicial system is a presumption of innocence, as opposed 

to a system in which people who have not been convicted are simply warehoused. Highlighted 

here was the difference between those with means and those lacking funds for release. She 

questioned whether this is “wealth-based detention,” and are we a system that has “poverty-based 

detention?” She highlighted that the effects of drug policy need to be examined when considering 

the subject of pretrial release. 

  

 Tom Palermo, an assistant U.S. attorney in Tampa,66 noted the difference between the state 

and federal system: While state actors operate in a system in which recommendations for bail are 

made quickly with limited information, there are fewer risks in the federal sphere due to the 

increased amount of information provided by law enforcement. The need for more and better 

                                                           
65 481 U.S. 739 (1987)(upholding the Bail Reform Act’s regulatory function and finding that it did not violate the due 

process clause). 
66 Tom Palermo was recently appointed judge in the Thirteenth Judicial Circuit. See Ron DeSantis, Governor Ron 

DeSantis Makes Two Major Judicial Appointments in Hillsborough, March 29, 2019, available at 

https://www.flgov.com/2019/03/29/governor-ron-desantis-makes-two-major-judicial-appointments-in-hillsborough/.  

https://www.flgov.com/2019/03/29/governor-ron-desantis-makes-two-major-judicial-appointments-in-hillsborough/


15 

 

technology in the state system is a theme that clearly emerged from this presentation and resonated 

throughout this panel.  

  

 The final speaker, Sheriff Mark Hunter of Columbia County, looked at costs, the need to 

be concerned about revictimizing individuals, and whether the data indicated that the bail system 

is broken.  

 

At the end of these presentations, the moderator reminded the audience of the role of bail 

bonds persons, bond schedules, and the political structure surrounding this aspect of criminal 

justice reform. Consensus was not reached on whether the bail system was broken, but many 

agreed on the importance of better pretrial transparency, which may be improved with enhanced 

technology. In the question and answer period following the panel, judges in the room noted the 

lack of information provided to them in making these critical decisions and the frustration felt 

when a new prosecutor merely asks the court for a reasonable bail. Finally, Bar President Suskauer 

challenged the participants in the room to think about alliances, such as between judges and 

sheriffs, that can work together to improve technology and pretrial information and strike the 

balance between pretrial innocence and maintaining safety in society. 

 

C.  Recommendations 

 

Recommendations67 ––   

 

 Obtaining enhanced technology to provide better information for judges in making pretrial 

 release decisions. 

 

No one should be locked up solely for being too poor to afford bail.   

 

More resources are needed for whoever is going to be ensuring pre-trial services (this 

applies to smaller counties/sheriff’s offices that don’t have the resources, as well as larger 

counties that don’t have sufficient resources) 

 

Pre-trial release conditions need to be individually tailored to ensure that the least 

restrictive conditions are being imposed to ensure that the individual will appear for their 

court dates.  Need to ensure that pre-trial release conditions are not too onerous or 

burdensome to meet the needs of appearance. Pre-trial release is not punishment; it is to 

reasonably ensure appearance and should be no greater than necessary to accomplish that 

goal. 

 

We should follow the Federal system, which has been very successful with using “Signature 

Bonds” to ensure appearance. 

 

If a person poses a threat to public safety and no conditions can mitigate against that threat 

and reasonably protect the public, a person may be detained through a pre-trial detention 

hearing process outlined by statute and demonstrating clear and convincing evidence that 

                                                           
67 Although a majority of the panelists appeared to agree with these recommendations, these were not submitted as an 

agreement of all the panelists.   



16 

 

no set of circumstances can reasonably ensure public safety or reasonably ensure 

appearance, and the accused should have access to counsel for the hearing.  

 

In our system of innocent unless proven guilty, pre-trial detention should be reserved for 

situations where there is clear and convincing evidence that the individual poses a danger 

to society or a substantial risk of flight. 

 

Judges need to make individualized determinations as to whether a person needs to be 

detained based on the risk of harm to public and likelihood of flight and they need prompt 

access to necessary information in order to make that determination.  This requires 

additional resources to make sure they have the information they need.  At the very least, 

the statute should list non-violent/low level misdemeanor offenses that shall be released on 

one’s own recognizance unless there’s a showing of substantial risk of flight.   

 

If monetary bail is to be imposed, there must be a judicial determination of ability to pay.  

Being at or below poverty line is per se inability to pay, receiving SSI or other government 

benefits is per se inability to pay. 

 

Statutory changes are needed to ensure that the additional following factors are explicitly 

included in  determinations re: detention: Ability to pay; only in extreme cases should 

primary caregivers be detained (risk of losing children, who will care for children if single 

mom locked up); impact on whether person will miss school or work and whether missing 

work will result in losing a job (are they an hourly employee, if they don’t work, they don’t 

get paid, don’t want people losing their jobs if they don’t show up to work for 2 days, etc.) 

 

 

VI. Direct File of Juveniles 

 

A. Background  

 

Professor Paolo Annino, the Glass Professor of Public Interest Law at Florida State 

University’s Public Interest Law Center, moderated the panel on direct file of juveniles.  The 

panelists were: Jack Campbell (State Attorney, 2nd Judicial Circuit), Carlos Martinez (Public 

Defender, 11th Judicial Circuit), Lily McCarty Gonzalez (McCarty Gonzalez Pavlidis & Whidden, 

LLC, Tampa) and Scott McCoy (Senior Policy Director of the Southern Poverty Law Center, 

Montgomery, Ala.).  

 

The methods and specifics of waiver of juvenile court jurisdiction is provided by Florida 

statute.68 Currently direct filing of an Information in adult court can be either discretionary or 

mandatory, and Florida statute provides the circumstances for mandatory filing and provides 

discretion to state attorneys in other instances.69 Discretionary waivers allow for prosecutors to 

determine whether to waive the juvenile to adult court.70 

                                                           
68 FL. ST. §985.556 – Waiver of Juvenile Court Jurisdiction; Hearing; FLA. STAT. §985.557 – Direct Filing of an 

Information; Discretionary and Mandatory Criteria. 
69 FL. ST. §985.557. 
70 FL. ST. §985.556(2);  
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Professor Annino provided a historical context for the evolution of juvenile removal to 

adult criminal courts, which served as a backdrop for this panel’s focus on juveniles who are direct 

filed and, therefore, subject to adult probation, prison, and penalties. He addressed the shift from 

judicial discretion (1950’s - 1988) to prosecutorial discretion in the 1990’s following a crime spike 

that resulted in negative international publicity having an impact on Florida tourism.  Professor 

Annino addressed how in 2017, Florida had approximately 14,000 juvenile transfers.71 He noted 

racial disparities in these transfers72 and also discussed the grave ramifications resulting from 

juvenile transfers, such as suicides resulting from juveniles being placed in solitary confinement.73   

 

The panelists were in two camps: those who would limit or abolish discretionary transfers 

and those who support discretionary transfers. The heart of the issue came down to whether trial 

court judges or state attorneys should make the decision.74 Also noted was the lack of consistency 

in handling direct file cases.75 The panel also looked at mandatory statutory transfers, a topic that 

proved less contentious.  

 

 B. Discretionary and Mandatory Transfers 

 

Lily McCarty Gonzales of the law firm of McCarty Gonzalez Pavlidis & Whidden, LLC 

spoke about the 13th Judicial Circuit’s significant reduction in direct files using methodology from 

the Miami and Jacksonville areas. Having a select number of prosecutors within the office making 

the decisions provided a needed review process. Collaboration between the Hillsborough Public 

Defender’s Office and State Attorney’s Office assisted in making sure that fact sheets that included 

mitigating circumstances were given to the State Attorney’s Office in a timely manner. An integral 

component of the reform included the Public Defender’s Office outreach to juveniles and their 

                                                           
71 “The State of Florida sends more juveniles through the adult court system than does any other state in the country.  

In 2018 alone, the number of children directly filed into the adult court system reached 900.”  Jesse Kelley, Florida 

Prosecutors Need to Limit Direct File of Juveniles Until Legislation Protects Them, R Street, March 26, 2019, 

available at https://www.rstreet.org/2019/03/26/florida-prosecutors-need-to-limit-direct-file-of-juveniles-until-

legislation-protects-them/. 
72 Professor Annino said that although African-American children made up 20% of all children in Florida, 66% of the 

juvenile transfers to the adult court system were African-Americans. Racial disparities in juvenile justice is not unique 

to Florida. See Salma S. Safiedine, K. Jeannie Chung, and Hannah Leyla Gokaslan, Addressing Racial Disparities in 

the Juvenile Justice System: Policy Reforms and The ABA Racial Justice Improvement Project, 157-185 THE STATE 

OF CRIMINAL JUSTICE 2018 (Ed. Mark E. Wojcik 2018).  
73 Professor Annino said that 64-70% of these juveniles receive adult probation while 200 children receive adult prison 

sentences, and 300 children find themselves in an adult jail. He noted the alarming fact that about 20% of juveniles 

imprisoned in the adult court system end up in solitary confinement and how about 50% of all suicides are a result of 

solitary confinement. See also Renata Sago, Charging Youths as Adults Can Be a ‘Cruel Wake-Up Call.’ Is there 

Another Way?, NPR, August 15, 2017, available at https://www.npr.org/2017/08/15/542609000/sentenced-to-

adulthood-direct-file-laws-bypass-juvenile-justice-system.  
74 See Kevin Huguelet, Florida’s Direct File Law: How State Attorneys Hold Too Much Power, U. MIAMI L. REV. 

Online, available at https://lawreview.law.miami.edu/floridas-direct-file-law-state-attorneys-hold-power/ (discussing 

the lack of review of these prosecutorial decisions); see also Deborah Brodsky & Sal Nuzzo, No Place for a Child: 

Direct File of Juveniles Comes at a High Cost; Time to Fix Statutes, The James Madison Policy Brief (Feb. 2016), 

available at  https://www.jamesmadison.org/wp-content/uploads/2018/05/2016-Juvenile-Justice-Policy-Brief-21.pdf.   
75 “The number of children direct filed to the adult court system varies by judicial circuit.” Direct File of Children to 

Adult Court Is Decreasing; Better Data Needed to Assess Sanctions, Report No. 17-06 The Florida Legislature 

OPPAGA 7 (March 2017) available at http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/1706rpt.pdf 

https://www.rstreet.org/2019/03/26/florida-prosecutors-need-to-limit-direct-file-of-juveniles-until-legislation-protects-them/
https://www.rstreet.org/2019/03/26/florida-prosecutors-need-to-limit-direct-file-of-juveniles-until-legislation-protects-them/
https://www.npr.org/2017/08/15/542609000/sentenced-to-adulthood-direct-file-laws-bypass-juvenile-justice-system
https://www.npr.org/2017/08/15/542609000/sentenced-to-adulthood-direct-file-laws-bypass-juvenile-justice-system
https://lawreview.law.miami.edu/floridas-direct-file-law-state-attorneys-hold-power/
https://www.jamesmadison.org/wp-content/uploads/2018/05/2016-Juvenile-Justice-Policy-Brief-21.pdf
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parents to make them aware of the risks involved in direct file. She told about holding educational 

trainings for the Public Defender’s Office as well as showing an educational slideshow at detention 

centers, churches, and community centers for the police and community members explaining 

Florida Statute § 985.557 and the consequences of direct filing. Ms. McCartney expressed her 

concern about the lack of discretionary review regarding direct filing and how the state attorney 

has the sole discretion in determining whether to direct file, unless the juvenile agrees to plead 

guilty and receive juvenile sanctions.  

 

Scott McCoy (Senior Policy Director of the Southern Poverty Law Center, Montgomery, 

Ala.), stressed the need for legislation to correct the structural problems with direct filing. He said 

the turnover in the state attorneys’ offices resulted in different individuals making these 

discretionary decisions, and thus it is a process that is not consistent. Correcting this problem, he 

said, required a legislative fix to rectify who had the ability to determine whether a juvenile would 

be transferred from juvenile to adult court.  Mr. McCoy also provided statistics on the use of direct 

file and other states’ procedures for determining whether to transfer juveniles to adult court.  

 

Jack Campbell, State Attorney of the Second Judicial Circuit, spoke about the internal 

policies within his own office that allow for a consistent way to handle direct-filed cases. He noted 

how he reviews the decisions made by a committee of attorneys from his office deciding which 

cases would be recommended for direct file. Advocating for retaining prosecutorial discretion, he 

noted that prosecutors typically have more information about the case than the judge. 

 

Carlos Martinez, Public Defender from the 11th Circuit, presented an opposite view, 

explaining his support for judicial discretion in determining the direct file of juveniles. He noted 

that California abolished a direct-file statute through the passage of a constitutional amendment.  

 

 Despite the disagreement among the panelists on who should make the decision with 

discretionary direct file cases, there appeared to be some consensus on the need to revisit 

mandatory direct files, which is currently determined by state statute.76 This is an important area 

to explore as it removes the ability of both the judiciary and the prosecution to properly assess 

whether a direct file is needed in an individual juvenile’s case. While discretionary direct files 

were decreasing, in recent years mandatory direct files have increased.77  

                                                           
76 FL. ST.  §985.557(2); see also Office of Program Policy Analysis and Gov’t Accountability, Direct File of Children 

to Adult Court is Decreasing; Better Needed to Assess Sanctions, Report, No. 17-06 (March 2017), available at 

http://www.oppaga.state.fl.us/summary.aspx?reportnum=17-06 (noting that the percentage of children transferred by 

mandatory transfer “has increased over the last  five years of data” and that “30.8%” of children transferred  in 2015-

2016 were mandatory transfers). 
77 The 2017 Florida Legislature OPPAGA Report on Direct File of Children to Adult Court states: 

 

We found that the estimated percentage of mandatory direct-filed children has increased over the 

five years of data.  In Fiscal Year 2011012, the estimated percentage of mandatory direct files was 

20.8% of total direct files and in Fiscal Year 2015-16, the estimated percentage was 30.8%. Thus, 

the discretionary direct file statutes are being used less frequently to direct file children to adult 

court; the percentage of discretionary direct files has decreased from 77.3% in Fiscal Year 2011-12 

to 68.2% in Fiscal Year 2015-16. 

 

Direct File of Children to Adult Court Is Decreasing; Better Data Needed to Assess Sanctions, The Florida Legislature 

OPPAGA 9 (March 2017) available at http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/1706rpt.pdf.  

http://www.oppaga.state.fl.us/summary.aspx?reportnum=17-06
http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/1706rpt.pdf
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C.  Recommendations and Recent Legislative Action 

 

Recommendations –  

 

 Abolish Mandatory Transfers because neither the trial court judges nor the State Attorneys 

 have discretion based on individual assessment to decide which children to place in the 

 adult criminal law system. 

 

 Florida HB 7125 removes Florida Statute §985.557(2), eliminating the mandatory direct 

file requirements of prosecutors.  Thus, prosecutors will now have discretion in direct file 

decisions. Language under sentencing alternatives §985.565(4) was also modified removing the 

mandatory filing requirements to conform this change with the statutory language now in effect.  

 

 

VII. Specialty Courts 

 

A. Background 

 

 Florida is the home of the first problem-solving court with its establishment of a drug court 

in Miami-Dade County in 1989.78 These courts, sometimes referred to as specialty courts, are 

established to “address the root causes of justice system involvement through specialized dockets, 

multidisciplinary teams, and a nonadversarial approach.”79  It has been noted that “[o]ffering 

evidence-based treatment, judicial supervision, and accountability, problem-solving courts 

provide individualized interventions for participants, thereby reducing recidivism and promoting 

confidence and satisfaction with the justice system process.”80  Currently, Florida has 54 Adult 

Drug Courts, 31 Veterans Courts,81 25 Mental Health Courts, 20 Juvenile Drug Courts, 22 Early 

Childhood Courts, 14 Family Dependency Drug Courts, and 4 DUI Courts.82   

 

 Today one finds the following included, but not limited to, as “defining elements” for 

problem-solving courts: 

 

Problem-solving team. A broad-based team of justice system stakeholders including 

judges, case managers, prosecutors, defense attorneys, treatment professionals, law 

enforcement officers, corrections personnel, and guardians ad litem. 

 

Non-adversarial approach. A commitment to offering alternatives to the traditional 

adversarial litigation process. 

                                                           
78 Problem-Solving Courts, Florida Courts, available at https://www.flcourts.org/Resources-Services/Court-

Improvement/Problem-Solving-Courts. 
79 Id.  
80 Id.  
81 Veterans Courts throughout the country have faced funding issues. See Joseph Darius Jaafari, Special Courts for 

Veterans Languish, The Marshall Project (Feb. 19, 2019), available at https://www.themarshall 

project.org/2019/02/19/special-courts-for-veterans-languish. 
82 Problem-Solving Courts, Florida Courts, available at https://www.flcourts.org/Resources-Services/Court-

Improvement/Problem-Solving-Courts. 

https://www.flcourts.org/Resources-Services/Court-Improvement/Problem-Solving-Courts
https://www.flcourts.org/Resources-Services/Court-Improvement/Problem-Solving-Courts
https://www.flcourts.org/Resources-Services/Court-Improvement/Problem-Solving-Courts
https://www.flcourts.org/Resources-Services/Court-Improvement/Problem-Solving-Courts
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Continuum of individualized treatment services. An array of evidence-based services 

designed to identify and meet the unique needs of each participant. 

 

Judicial leadership and interaction. A judge who leads the problem-solving team and 

monitors the court case using an increased number of hearings for monitoring compliance 

and progress. 

 

Responses to participant compliance. The use of graduated, individualized, and 

coordinated responses, both for incentives and sanctions, to promote both public safety and 

the participants’ success.83 

 

Additionally, each of the distinctive type of courts (e.g. Veterans Court, Drug Court) have a list of 

core components that were identified by the Conference of State Court Administrators in a policy 

paper titled, Problem-Solving Courts in the 21st Century.84   

 

 A Steering Committee on Problem-Solving Courts exists in Florida.85 The Supreme Court 

of Florida issued an Administrative Order on July 2, 2018 establishing the format, goals, and 

procedural implementation of a steering committee on problem-solving courts.86 

 

  B.  Panel  

 

A workshop, moderated by Judge Brian Davis of the U.S. District Court, Middle District 

of Florida, looked at Florida’s specialty courts with the aims of considering whether they could be 

expanded, while also identifying potential reforms that could enhance these courts. The panelists 

were: Judge Augustus Aikens Jr., Leon County; Kathleen Smith, Public Defender, 20th Judicial 

Circuit; Andrew Warren, State Attorney, 13th Judicial Circuit; and Judge Reginald Whitehead, 9th 

Judicial Circuit. 

 

Judge Reginald Whitehead of the Ninth Circuit, discussed the drug courts of Orange and 

Osceola county, which “utilize a multidisciplinary team approach to treat eligible and appropriate 

                                                           
83 Id. 
84 Core components for six of these difference type of courts came from this policy paper. See 

https://www.flcourts.org/content/download/216678/1966014/problem-solving_-

idebyside_core_components_alone.pdf; see also Florida Adult Drug Courts Best Practice Standards (June 2017), 

available at https://www.flcourts.org/content/download/216243/1963404/Florida_Adult_Drug_Court_Standards 

_Full_Document.pdf.  
85 The purpose of the Steering Committee on Problem-Solving Courts “is to continue addressing the needs of court-

engaged individuals with mental illnesses and substance use disorders through the use of differentiated case 

management and other evidence-based and emerging best practices.”  It is instructed that in carrying out that purpose, 

the Steering Committee on Problem Solving Courts shall perform its responsibilities consistent with the Long-Range 

Strategic Plan for the Florida Judicial Branch 2016-2021” including designated established goals. Steering Committee, 

Problem-Solving Courts, Florida Courts, available at https://www.flcourts.org/Resources-Services/Court-

Improvement/Governance-Committees/Steering-Committee-on-Problem-Solving-Courts. 
86 Administrative Order, In Re: Steering Committee on Problem-Solving Courts, Supreme Court of Florida, No, 

AOSC18-32, available at https://www.flcourts.org/content/download/402715/3453908/PSC-Steering-Committee-

AO.pdf. 

https://www.flcourts.org/content/download/216678/1966014/problem-solving_-idebyside_core_components_alone.pdf
https://www.flcourts.org/content/download/216678/1966014/problem-solving_-idebyside_core_components_alone.pdf
https://www.flcourts.org/content/download/216243/1963404/Florida_Adult_Drug_Court_Standards%20_Full_Document.pdf
https://www.flcourts.org/content/download/216243/1963404/Florida_Adult_Drug_Court_Standards%20_Full_Document.pdf
https://www.flcourts.org/Resources-Services/Court-Improvement/Governance-Committees/Steering-Committee-on-Problem-Solving-Courts
https://www.flcourts.org/Resources-Services/Court-Improvement/Governance-Committees/Steering-Committee-on-Problem-Solving-Courts
https://www.flcourts.org/content/download/402715/3453908/PSC-Steering-Committee-AO.pdf
https://www.flcourts.org/content/download/402715/3453908/PSC-Steering-Committee-AO.pdf


21 

 

drug-addicted people involved in the criminal justice system.”87 Using a holistic approach 

involving teams of social workers, health-care navigators, and others, these courts currently serve 

approximately 215 and 150 clients, respectively.  

 

Capacity and funding were the key issues highlighted by Public Defender Kathleen Smith 

from the 20th Circuit’s mental health courts. Judge Augustus Aikens of Leon County discussed 

the role of the Veteran’s Treatment Court and how it provides a pretrial diversion program to 

offenders who had “an appropriate discharge status and qualifying program offense.”88  He said 

that in Leon County, they had looked at other treatment courts and the training those courts had 

obtained. Finally, Andrew Warren, state attorney from the 13th Circuit, spoke about a specialized 

juvenile court that focuses on long-term consequences with an aim of preventing a juvenile record 

from hanging over a child for the rest of his or her life.  

 

A theme throughout the workshop was the lack of available funding to support the required 

services for a specialty court. Some participants spoke about receiving grants and then facing the 

question of what happens when the grant funding expires. Rural and less populated areas had 

additional constraints in finding appropriate resources and personnel to handle the responsibilities 

of their courts. All seemed to agree that there was a need to educate legislators on the benefits of 

specialty courts and how they could ultimately reduce costs.  

 

C. Recommendations and Recent Legislative Action 

 

Recommendations –  

 

Unified specialty courts incorporating resources which might have application to more 

than one specialty need.  For example, to the extent that defendants needing mental health 

support exist across specialty courts, i.e., veterans and non-veterans with mental health, 

those needs might be served by the same staff. 

 

Conserving court resources by unifying the specialties addressed under a single court 

authority. 

 

Developing a formalized education program for judges to reveal the benefits of specialty 

courts and providing “hands on” opportunities to observe specialty courts in operation. 

 

Aggressively educating legislators as to the cost-benefit analysis associated with successful 

specialty court operations. 

 

Building relationships with all community parties that can assist clients ranging from 

treatment, supportive housing, employment etc. This helps with success of courts and also 

helps identify gaps in service.  

 

                                                           
87 Drug Court, Ninth Judicial Circuit Court of Florida, https://www.ninthcircuit.org/about/divisions/drug-court.  
88Veteran’s Court, Leon County, available at https://cms.leoncountyfl.gov/Home/Departments/Office-of-

Intervention-and-Detention-Alternatives/Veterans-Court.   

https://www.ninthcircuit.org/about/divisions/drug-court
https://cms.leoncountyfl.gov/Home/Departments/Office-of-Intervention-and-Detention-Alternatives/Veterans-Court
https://cms.leoncountyfl.gov/Home/Departments/Office-of-Intervention-and-Detention-Alternatives/Veterans-Court
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 Florida HB 7125 includes several amendments that will provide greater breadth with 

veteran and drug courts. Specifically, the amendments provide: 

 

Amending § 394.47891, FL. ST.; revising the list of individuals who, if charged or 

convicted of certain criminal offenses, may participate in a Military Veterans and 

Servicemembers Court Program under certain circumstances;  

Amending § 948.08, FL. ST.:  expanding eligibility criteria for pretrial substance 

abuse education programs to include a person with two or fewer convictions for 

nonviolent felonies; revising the list of individuals who, if charged with certain 

felonies, are eligible for voluntary admission into a pretrial veterans' treatment 

intervention program under certain circumstances;  

Creating § 948.081, FL. ST.; authorizing community court programs;  

Amending § 948.16, FL. ST.; revising the list of individuals who, if charged with 

certain misdemeanors, are eligible for voluntary admission into a misdemeanor 

pretrial veterans' treatment intervention program under certain circumstances;  

Amending § 948.21, FL. ST.; revising the list of individuals who, if probationers or 

community controlees, may be required to participate in a certain treatment 

program under certain circumstances; providing program criteria; 

 

 

VIII.  Juvenile Sentencing 

 

A. Background 

 

The three options available in Florida for juvenile offenders are 1) civil citation/prearrest 

diversion programs,89 2) delinquency proceedings, and 3) direct file into adult court.90 The first of 

these, civil citation, fits well with the rehabilitative approach used in the juvenile system as it 

involves a pre-arrest diversion program made available to eligible first-time misdemeanor juvenile 

offenders. The purpose is to allow first-time offenders an opportunity for intervention services 

without the time, cost, and long-term consequences associated with formal juvenile delinquency 

proceedings. Significantly, completion of a diversion program can minimize the collateral 

consequences of having a juvenile record.91 Each judicial circuit in Florida is statutorily required 

                                                           
89 A State Attorney may establish a Neighborhood Restorative Justice Center (FL. ST. § 985.155) allowing for a 

deferred prosecution program for first-time nonviolent juvenile offenders.  Community Arbitration (FL. ST. § 985.16) 

may also be used, which “provide[s] a system by which children who commit delinquent acts may be dealt with in a 

speedy and informal manner at the community or neighborhood level, in an attempt to reduce the ever-increasing 

instances of delinquent acts and permit the judicial system to deal effectively with cases which are more serious in 

nature.” 
90 See infra p. 16 
91 FL. ST. § 985.126(5) (2018) “A minor who successfully completes a diversion program for a first-time misdemeanor 

offense may lawfully deny or fail to acknowledge his or her participation in the program and an expunction of a 

nonjudicial arrest record under § 943.0582, unless the inquiry is made by a criminal justice agency, as defined in § 

943.045, for a purpose described in § 943.0582(2)(b)1.” 
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to have a civil citation program for misdemeanor offense,92 and mandated statistical reporting 

provides increased transparency to this process.93 Data must also be reported to the department for 

every juvenile eligible who did not participate in a diversion program, including whether the minor 

was offered the opportunity to participate in such a program.94  

 In recent years, the use of civil citation has increased in Florida. The reasons given are that 

it saves time,95 money,96 and it can lower recidivism rates.97 Statewide civil citation utilization 

occurred for 58% of eligible cases in 2017.98 Among counties and circuits, however, 

implementation varied widely.  While some may have a 90% or above rate of utilization, other 

counties may have no juveniles receiving a civil citation.99  

B. Panel  

 

 The panel on juvenile sentencing was moderated by Whitney Untiedt of Miami’s Akerman, 

LLP. The panelists were: Brian Berkowitz, General Counsel for the Florida Department of Juvenile 

Justice; Julianne Holt, Public Defender for the 13th Judicial Circuit of Florida; R.J. Larizza, State 

Attorney for the Seventh Judicial Circuit of Florida; and Perry E. Thurston, Jr., State Senator for 

the 33rd District of Florida. 

 

This discussion drew significant consensus among the four speakers. Panelist Brian 

Berkowitz, of the Department of Juvenile Justice, in Tallahassee opened the program with a brief 

history of juvenile diversion and civil citation programs, noting that the latter programs allow a 

law enforcement officer to issue a citation that completely avoids the juvenile justice system. 

Senator Perry Thurston (D-Ft. Lauderdale) talked about the effectiveness of civil citation programs 

in Broward County. Julianne Holt, Public Defender for the 13th Judicial Circuit, spoke about the 

                                                           
92 See FL. ST. § 985.12(2)(a). The establishment of diversion programs (prearrest and post-arrest) may be done by 

law enforcement agency or school district in cooperation with the state attorney. See FL. ST. § 985.125 (1).  
93 See Interactive Civil Citation and Other Alternatives to Arrest Dashboard, Florida Department of Juvenile Justice, 

available at http://www.djj.state.fl.us/research/reports/reports-and-data/interactive-data-reports/civil-citation-and-

other-alternatives-to-arrest/cc-dashboard.  
94 See FL. ST. § 985.126(3)(b). 
95 Studies indicate that on average, citations take less time to process than arrests (24.2 minutes versus 85.8 minutes), 

saving law enforcement officers time to focus on greater offenses. See International Association of Chiefs of Police 

(IACP), available at http://www.theiacp.org/citation 
96 Juveniles being diverted prearrest through civil citation programs saved the State significant money due to lowered 

costs by not being processed through the criminal justice system.  See Caruthers Institute, Stepping Up: Florida’ Top 

Juvenile Pre-Arrest Diversion Efforts, at 3(2018), available at http://caruthers.institute/wp-

content/uploads/2018/06/FINAL-201816063.pdf  
97 “During FY 2016-17, there were a total of 9,405 releases and 7,756 completions for youth participating in the civil 

citation process throughout Florida. The overall recidivism rate for youth completing the civil citation process was 

5%, which is the lowest recidivism rate of any program type monitored by the Florida Department of Juvenile Justice.”  

2018 Comprehensive Accountability Report, Civil Citation, available at http://www.djj.state.fl.us/docs/car-

reports/(2017-18-car)-civil-citation-(mg).pdf?sfvrsn=2.   
98 See Caruthers Institute, Stepping Up: Florida’ Top Juvenile Pre-Arrest Diversion Efforts, at 1 (2018), available at 

http://caruthers.institute/wp-content/uploads/2018/06/FINAL-201816063.pdf  
99 In 2017, Monroe, Miami-Dade, and Pinellas counties had the highest utilization rates of civil citation (97%, 95%, 

and 93% of eligible offenders). Id. at 7.  In contrast, Dixie, Hamilton, Madison, Taylor, Bradford, Hardee, Calhoun, 

Gulf, Holmes, and Washington counties, had no civil citations in 2017. Id.at 30-31. 

http://www.djj.state.fl.us/research/reports/reports-and-data/interactive-data-reports/civil-citation-and-other-alternatives-to-arrest/cc-dashboard
http://www.djj.state.fl.us/research/reports/reports-and-data/interactive-data-reports/civil-citation-and-other-alternatives-to-arrest/cc-dashboard
http://www.theiacp.org/citation
http://caruthers.institute/wp-content/uploads/2018/06/FINAL-201816063.pdf
http://caruthers.institute/wp-content/uploads/2018/06/FINAL-201816063.pdf
http://www.djj.state.fl.us/docs/car-reports/(2017-18-car)-civil-citation-(mg).pdf?sfvrsn=2
http://www.djj.state.fl.us/docs/car-reports/(2017-18-car)-civil-citation-(mg).pdf?sfvrsn=2
http://caruthers.institute/wp-content/uploads/2018/06/FINAL-201816063.pdf
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expansion of civil citation programs in Hillsborough Court.  What started as a single school-based 

program became a countywide program accepted by both the judiciary and law enforcement.  

 

Ralph J. Larizza, State Attorney for the Seventh Circuit, noted the impediments in getting 

eligible children to participate in these programs. In Volusia County, his office took over collecting 

restitution from the Department of Juvenile Justice to increase the number of juveniles eligible to 

participate in the program. This process allowed them to showcase the benefits of the program.  

All panelists concurred on the need for consistent implementation of civil citation and diversion 

programs across Florida. The statistically proven success of juvenile diversion programs was 

noted, particularly civil citation programs that avoid the juvenile justice system.100 The group 

found that a juvenile’s place of residence should not be a factor in whether an eligible offender is 

able to participate in a successful civil citation program. Thus, the panelists supported the creation 

of consistent eligibility guidelines, stakeholder training and collaboration initiatives, and 

implementation of civil citation programs.  

 

The panelists also agreed that a “cookie-cutter” approach to juvenile justice should not be 

used and that they needed to focus on the individual needs of offenders.  They provided as an 

example, how considerable time, effort, and expense were put into the passage of a bill designating 

a “prolific juvenile offender” status and implementing mandatory detention and commitment 

criteria for juveniles with this designation.101 The efforts to create this new designation came in 

reaction to a cluster of car thefts in one county. 102 According to data shared by one of the panelists, 

a  year after the law went into effect only 222 juveniles across the state had received this 

designation.  

Panelists also discussed the need for the system to meet accountability with compassion; 

the therapeutic nature of the juvenile justice system requires that juvenile offenders face 

consequences for their actions. Panelists agreed that the system works best for community safety 

and individual outcomes when the stakeholders understand the needs of each system and the need 

for discretion to impose individually-designed sanctions in the most appropriate setting. When 

services can be successfully implemented in a community or a non-secure residential setting, 

panelists agreed that the likelihood of recidivism decreases, along with the need for placement in 

prison-like high- and maximum-risk facilities that only serve to prepare juveniles for a life of 

incarceration. As Mr. Larizza noted, “[c]ompassion plus accountability equals success.” 

As with so many of the issues the Florida Criminal Justice Summit covered, funding was 

also noted as an important concern here. Concerns were raised that the Department of Juvenile 

Justice is not currently funded to provide individualized services, and as a result, too many juvenile 

                                                           
100 See Florida Department of Juvenile Justice 2016-17 Civil Citation Comprehensive Accountability Report, available 

at http://www.djj.state.fl.us/research/reports/reports-and-data/static-research-reports/comprehensive-accountability-

report. 
101 CS/CS/HB 7059 passed the House unanimously and passed the Senate with only one vote in opposition. Senator 

Thurston cast the “nay” vote. The “prolific juvenile offender” designation is codified in FL. ST. §§ 985.255, 985.26, 

and 985.35. 
102 See Lisa Gartner and Zachary T. Sampson, How State leaders are Trying to Fix the Juvenile Car Theft Problem in 

Pinellas, Tampa Bay Times, April 27, 2017, available at https://www.tampabay.com/news/publicsafety/how-state-

leaders-are-trying-to-fix-the-juvenile-car-theft-problem-in/2321579. 

http://www.djj.state.fl.us/research/reports/reports-and-data/static-research-reports/comprehensive-accountability-report
http://www.djj.state.fl.us/research/reports/reports-and-data/static-research-reports/comprehensive-accountability-report
https://www.tampabay.com/news/publicsafety/how-state-leaders-are-trying-to-fix-the-juvenile-car-theft-problem-in/2321579
https://www.tampabay.com/news/publicsafety/how-state-leaders-are-trying-to-fix-the-juvenile-car-theft-problem-in/2321579
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offenders are being held in detention and commitment facilities that do not address their physical, 

educational, or mental health needs.  But the panelists provided some cost-effective ways to reduce 

costs to the criminal justice system. For example, they expressed the need for an individualized 

approach to juvenile sanctions that deals with juvenile justice proactively as opposed to reactively. 

Providing services in a community or nonsecure residential setting can reduce costs by lowering 

recidivism rates.  

 

The panelists also advocated, as important components for success, increased 

communication and collaboration among stakeholders. Public Defender Julianne Holt discussed a 

stakeholder collaboration in Hillsborough County that allowed at-risk juveniles on release status 

to be closely monitored in the community, which provided safety measures without placing the 

child in secure detention.103 She told the group how cases were reduced from 7,000 to 2,500 when 

her office started providing the child with the office contact number. This allowed for questions to 

be answered and for there to be a method of direct contact. State Attorney Ralph Larizza noted 

that a way to monitor detentions was needed, since juveniles can be detained for only a limited 

period of time.  In this regard, Public Defender Holt stated that parents need to be made aware of 

the options available for their children. A more transparent and collaborative process would offer 

a more consistent and effective approach.   

 

All panelists agreed that reduction of recidivism, lowered need for high-risk commitment, 

and fewer threats to community safety, should be the goals of every policy affecting the juvenile 

justice system. Without consistent collaboration among all stakeholders, however, the common 

goals can be lost behind misunderstanding, mistrust, or miscommunication. Although it may not 

be possible to reach total consensus on how to best achieve individual and systemic success, 

without transparent conversation, failure becomes inevitable. 

 

C. Recommendations 

 

Recommendations —  

 

There is a need for consistent implementation of civil citation and diversion programs 

across Florida jurisdictions. 

 

Support should be given to proactive, not reactive, legislative policies designed to offer 

flexibility in determining the most appropriate system-imposed sanctions to meet the needs 

of individual juvenile offenders. 

 

Better communication and collaboration in needed among stakeholders in the juvenile 

justice system, including prosecutors, defenders, law enforcement agencies, and executive 

departments. 

 

 

                                                           
103 For example, law enforcement regularly conducts home checks on juveniles who are released pending adjudication; 

while there may not be a court-imposed sanction, stakeholders are still able to monitor the juvenile’s whereabouts and 

consider additional needs the family may have. 
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IX.   Mental Health 

 

A. Background 

 

Mental-health issues are an enormous concern within the criminal justice system, 

especially in pre-trial detention in jails and among those serving sentences in prisons.104 “It is 

estimated that there are nearly 14 times as many people with mental illnesses in jails and prisons 

in the United States as there are in all state psychiatric hospitals combined.”105   

 

Florida has experienced a similar pattern,106 with its spending on mental health issues 

nearly the lowest of any state.107 “[B]etween 1996 and 2014, the number of Florida prisoners with 

mental disabilities grew by 153%.”108 One of the most significant issues that arises in discussions 

of mental health and criminal justice in Florida is the lack of a centralized structure. “This 

decentralization has thus hampered access to the court for those seeking assistance, contributed to 

the criminalization of mental illness, increased stigma and hindered reform efforts.”109 

 

Florida does have a structure for mental health courts and as of July 2018, there were 

approximately 23 mental health courts operating in 14 circuits.110 The mental health court 

programs statute provides that: 

 

(1) Each county may fund a mental health court program under which a defendant 

in the justice system assessed with a mental illness shall be processed in such a 

manner as to appropriately address the severity of the identified mental illness 

through treatment services tailored to the individual needs of the participant. The 

Legislature intends to encourage the department, the Department of Corrections, 

the Department of Juvenile Justice, the Department of Health, the Department of 

Law Enforcement, the Department of Education, and other such agencies, local 

governments, law enforcement agencies, interested public or private entities, and 

individuals to support the creation and establishment of problem-solving court 

programs. Participation in a mental health court program does not relieve a public 

or private agency of its responsibility for a child or an adult, but enables such 

agency to better meet the child’s or adult’s needs through shared responsibility and 

resources.111 

                                                           
104 See Christie Thompson & Taylor Elizabeth Eldridge, Treatment Denied: The Mental Health Crisis in Federal 

Prisons, The Marshall Project, (Nov. 21, 2018), available at https://www.themarshallproject.org 

/2018/11/21/treatment-denied-the-mental-health-crisis-in-federal-prisons. 
105 See Exhibit B - Program from the Florida Bar Summit, 2018 Florida Bar Criminal Justice Summit, available at 

https://www-media.floridabar.org/uploads/2018/10/Criminal-Justice-Summit-brochure.pdf (last visited May 2, 2019). 
106 See generally Mental Health: Transforming Florida’s Mental Health System, available at 

https://www.flcourts.org/content/download/216242/1963398/SAMH_Mental_Health_Report.pdf.  
107 Id. 
108 Id. 
109 Id.  
110 See, e.g., Daniel Rivero & Nadege Green, How Miami-Dade’s Mental Health Program Steers People to Treatment, 

Not Jail, Podcast, Mar. 13, 2019, available at https://www.wlrn.org/post/how-miami-dades-mental-health-program-

steers-people-treatment-not-jail.  
111 FL. ST. § 394.47892(1).  

https://www-media.floridabar.org/uploads/2018/10/Criminal-Justice-Summit-brochure.pdf
https://www.flcourts.org/content/download/216242/1963398/SAMH_Mental_Health_Report.pdf
https://www.wlrn.org/post/how-miami-dades-mental-health-program-steers-people-treatment-not-jail
https://www.wlrn.org/post/how-miami-dades-mental-health-program-steers-people-treatment-not-jail
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The statute also provides for voluntary pre-trial programs112 and the procedure for post-

adjudicatory entrance into a program.113  

 

B. Panel  

 

In a workshop panel moderated by Dr. Jeffrey Goldhagen of the UF College of Medicine, 

Jacksonville, the group explored the drastic growth in the number of Florida prisoners with mental 

disabilities. The panelists were: Robert Dillinger, Public Defender, 6th Judicial Circuit; Don Horn, 

Chief Assistant State Attorney, 11th Judicial Circuit; Judge Melanie May, 4th District Court of 

Appeals, and Tara Wildes, President, National Alliance on Mental Illness, Jacksonville.   A 

common theme, as with many of the panel discussions, was the lack of funding.  

 

Judge Melanie May, of the Fourth District Court of Appeal, noted that Florida ranks 44th 

nationally in access to health care and 49th in spending.114 She provided statistics about the under-

resourced system and the dramatic increases in demand for mental-health treatment services in 

Florida. These included that “Florida has 2.6 million people with mental-health problems and only 

38.2 percent receive treatment.”115 Many in the audience were surprised to hear that, in Florida, 

police use the Baker Act Law more than they arrest individuals for robbery, burglary, and grand 

theft combined.116 The successes of the 11th Circuit Criminal Mental Health Project,117 however, 

were also noted, including a decline in the number of inmates.  The point was made that it is 

important to have best practices used for handling matters in the mental health space.  

 

Tara Wildes, president of the National Alliance on Mental Illness, also described how the 

criminal justice system is failing to address mental illness. She noted that Florida’s criminal justice 

system needs training on issues such as crisis intervention, and mental health training for law 

enforcement. The key, she said, is early intervention and getting the right people in the room to 

assist. She discussed partnering with nonprofits and community-based programs. She said, “[t]here 

is no one part of this system that can do it alone.”118 

 

Public Defender Robert Dillinger of the Sixth Circuit came prepared with statistics that 

emphasized Florida’s poor funding for mental health. Clients would sometimes wait six to eight 

months for an initial hearing. He described how children were being “Baker Acted” and the 

collateral consequences of their carrying this label later in life. He noted the rising number of Baker 

Act hearings for juveniles, which he said had doubled recently and in some instances were for 

                                                           
112 See FL. ST. § 394.47892(2) & (3). 
113 See FL. ST. § 394.47892(4). 
114 See Mental Health America, Inc., The State of Mental Health in America 2018 13, available at 

https://www.mentalhealthamerica.net/sites/default/files/2018%20The%20State%20of%20MH%20in%20America%

20-%20FINAL.pdf.  
115 Gary Blankenship, Getting a Grip on Mental-Health Challenges is Key, Fl. Bar News at 7, Nov. 15, 2018.  
116 Hon. Melanie May noted that “[a]round 120,000 people with serious mental issues are arrested and booked into 

Florida jails every year, and 17,000 are serving time in state prison, while 9,000 remain in local jails. Another 22,000 

to 37,000 are on some form of supervision.” Id. 
117 Criminal Mental Health Project, 11th Judicial Circuit, available at https://www.jud11.flcourts.org/Criminal-

Mental-Health-Project. 
118 Id.  

https://www.mentalhealthamerica.net/sites/default/files/2018%20The%20State%20of%20MH%20in%20America%20-%20FINAL.pdf
https://www.mentalhealthamerica.net/sites/default/files/2018%20The%20State%20of%20MH%20in%20America%20-%20FINAL.pdf
https://www.jud11.flcourts.org/Criminal-Mental-Health-Project
https://www.jud11.flcourts.org/Criminal-Mental-Health-Project
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children as young as 2, 3, or 4 years old.119  Public Defender Dillinger noted the success in the 

Sixth Circuit with mental health diversion programs. He said that “[a]fter going through mental 

health court, they had 3,491 arrests, a 94 percent reduction.”120 

 

Chief Assistant State Attorney Don Horn of the 11th Circuit spoke about how he asked a 

grand jury to issue a report, “Shifting the Focus on Treating Mental Illness: A Common ‘Cents’ 

Approach.”121 Using a grand jury to investigate and issue a report offered transparency to the costs 

being expended and how the money was being spent. He also emphasized the benefit of better law 

enforcement training on dealing with individuals who have mental illnesses.  The panel also 

discussed the potential for drastically reducing recidivism rates through a jail diversion program.  

 

C.  Recommendations 

 

Recommendations – 

 

Having a collaborative discussion to formulate a plan to increase funding with the 

legislature. 

 

Getting non-profits and community-based programs to partner on early intervention. 

 

Consider using a grand jury report to convince others on the benefits of a common “cents” 

approach. 

 

 Increased jail diversion programs. 

 

 

X. Conviction Integrity 

 

A. Background 

 

 There have been a growing number of Conviction Integrity Units (CIU) established 

throughout the United States.122  Some of these programs are labeled Conviction Review Units.123 

These units are housed within or are associated with prosecutors/state attorneys’ offices and “serve 

                                                           
119 Id.  
120 Id.  
121 See Miami-Dade County Grand Jury, Shifting the Focus on Treating Mental Illness: A Common “Cents” Approach, 

Final Report Fall Term 2007 (Aug. 11, 2008), available at https://www.miamisao.com/ 

publications/grand_jury/2000s/gj2007f.pdf.   
122 There are approximately 30 Conviction Integrity Review Units throughout the United States. See Time Editorial 

Board, Justice Has Been Done by Conviction Review Unit, (Apr. 2, 2019) available at 

https://www.theledger.com/opinion/20190402/tuesday-editorial-justice-has-been-done-by-conviction-review-unit. 

See also Brandon Hamburg, Note, Legally, Guilty, Factually Innocent: An Analysis of Post-Conviction Review Unites, 

25 S. CAL. REV. L. & SOC. JUST. 183, 189-90 (2016).  
123 Office of the State Attorney, 13th Judicial Circuit, Conviction Review Unit, available at 

https://www.sao13th.com/conviction-review-unit-cru/. 

https://www.miamisao.com/%20publications/grand_jury/2000s/gj2007f.pdf
https://www.miamisao.com/%20publications/grand_jury/2000s/gj2007f.pdf
https://www.theledger.com/opinion/20190402/tuesday-editorial-justice-has-been-done-by-conviction-review-unit
https://www.sao13th.com/conviction-review-unit-cru/
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as long-term operations that work to prevent, identify, and remedy false convictions.”124  In 2017, 

CIUs were involved in a total of 42 conviction exonerations.125  

 

 Innocence Projects have existed prior to the recent growth of CIUs, and have been the 

entity assisting with many exonerations throughout the United States.126 In contrast to CIUs, 

Innocence Projects are not housed within prosecutor/state attorney offices and are outside funded 

entities that examine individual cases of wrongful conviction.127 Florida has an Innocence 

Project™,128 with a staff, board of directors, and the current chair of the executive committee is 

Brian Tannenbaum, who served as the moderator of this panel.   

 

 Both CIU and Innocence Project exonerations have increased129 with the advancement of 

technology, oftentimes DNA evidence that might not have previously been available. But there is 

also a growing list of causes for wrongful convictions, which include the use of incentivized or 

coerced false statements by accused individuals or jailhouse informants, that need re-

examination.130 In 2009, Florida passed legislation known as “Rachel's Law” that requires police 

to advise informants of certain rights and to maintain certain policies with respect to the 

recruitment and use of informants.131 This law mandates special training for law enforcement 

recruiting confidential informants as well as providing potential confidential informants with an 

opportunity to consult with an attorney prior to their performing services as a confidential 

informant. It also charges agencies with the responsibility of establishing “policies and procedures 

that assign the highest priority in operational decisions and actions to the preservation of the safety 

of confidential informants, law enforcement personnel, target offenders, and the public.”132 

Written policies with respect to the use of confidential informants offer a way to reduce false 

confessions that might lead to false convictions.  

 

                                                           
124 EXONERATIONS, III. Professional Exonerators, National Registry of Exonerations, Newkirk Center for Science and 

Society, University of California Irvine (2017), available at  https://www.law.umich.edu/special/exoneration/ 

Documents/ProfessionalExonerators.pdf.  
125 Id. 
126 “The Innocence Project, founded in 1992 by Peter Neufeld and Barry Scheck at Cardozo School of Law, exonerates 

the wrongly convicted through DNA testing and reforms the criminal justice system to prevent future injustice.” 

About, Innocence Project, available at https://www.innocenceproject.org/about/.  
127 CIUs allow prosecutors to fulfil their role under American Bar Association standard, Rule 3.8(h), “When a 

prosecutor knows of clear and convincing evidence that a defendant in the prosecutor’s jurisdiction was convicted of 

an offense that the defendant did not commit, the prosecutor shall seek to remedy the conviction.” See Conviction 

Integrity Unity, Charter County of Wayne Michigan, available at https://www.waynecounty.com/elected/ 

prosecutor/conviction-integrity-unit.aspx.  
128 See Innocence Project of Florida, available at  https://www.floridainnocence.org/.  
129 Currently there are 2,462 Exonerations reported in the National Registry of Exonerations. See The National 

Registry of Exonerations, available at http://www.law.umich.edu/special/exoneration/Pages/browse.aspx. 
130 Snitch Watch, The National Registry of Exonerations (May 2015), available at 

http://www.law.umich.edu/special/exoneration/Pages/Features.Snitch.Watch.aspx.  
131 See FL. ST. § 914.28 (May 7, 2009). 
132 Id. 

https://www.law.umich.edu/special/exoneration/%20Documents/ProfessionalExonerators.pdf
https://www.law.umich.edu/special/exoneration/%20Documents/ProfessionalExonerators.pdf
https://www.innocenceproject.org/about/
https://www.waynecounty.com/elected/%20prosecutor/conviction-integrity-unit.aspx
https://www.waynecounty.com/elected/%20prosecutor/conviction-integrity-unit.aspx
https://www.floridainnocence.org/
http://www.law.umich.edu/special/exoneration/Pages/Features.Snitch.Watch.aspx
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 Conviction integrity units are relatively new in Florida with a unit up and running in the 

State’s Attorney Office in the Fourth Circuit and new ones in the Ninth and Thirteenth circuits.133 

The purpose of the Conviction Review Unit as stated for the Thirteenth Judicial Circuit, Office of 

the State Attorney is “to identify, remedy, and prevent wrongful convictions.”134 These units have 

developed internal procedural processes for reviewing cases, and the cases reviewed may include 

both trial convictions and pleas.135 

 

 In addition to conviction integrity/innocence cases being examined by prosecutors, defense 

counsel may also proceed through the courts claiming the innocence of clients that they represent. 

Innocence cases, when brought by defense counsel, often proceed under Florida Rule 3.850. 136  

 

B. Panel  

 

 Brian Tannebaum, of Bast Amron LLP, served as the moderator for the conviction integrity 

panel at the Florida Criminal Justice Summit, a forum that was set for discussing how best to 

achieve conviction accuracy in Florida. The panelists were: Maria Deliberato, Capital Collateral 

Regional Counsel, Temple Terrace; Reggie Garcia, author and lawyer;137 Seth Miller, Executive 

Director - Innocence Project of Florida, Tallahassee, and Melissa Nelson, State Attorney, 4th 

Judicial Circuit. 

 

 The audience listened closely as Melissa Nelson, State Attorney from the Fourth Circuit, 

spoke about the Conviction Integrity Unit in her office and how they secured funding for this 

unit.138  This was the first conviction integrity unit established in Florida, and they were able to 

show the legislature the value of this unit within their office, a factor which assisted in  in helping 

them to establish this program.139  She talked about the procedures that they created in the office 

to reconsider convictions and the methodology used when prosecutors became aware of problems. 

State Attorney Nelson noted that most of the requests came from the accused, but that some were 

from defense attorneys or a state attorney who might be examining a case and notice an issue. One 

aspect that she was working on was a training program for prosecutors to avoid individuals from 

being wrongfully convicted.   

                                                           
133 See Dan Sullivan, People Wrongfully Convicted Can Now Petition Hillsborough State Attorney for Review, Tampa 

Bay Times, Nov. 13, 2018,  available at https://www.tampabay.com/news/publicsafety/those-wrongfully-convicted-

can-now-petition-hillsborough-state-attorney-for-review-20181113/. (noting that the Hillsborough State Attorneys 

Office will use Retiring Florida Supreme Court Justice Peggy Quince and former appellate judges E.J. Salcines and 

Chris Altenbernd as an independent review panel to assist in determining if individuals were wrongfully convicted). 
134 Office of the State Attorney, 13th Judicial Circuit, Conviction Review Unit, available at 

https://www.sao13th.com/conviction-review-unit-cru/. 
135 Frequently Asked Questions, Office of the State Attorney, 13th Judicial Circuit, Conviction Review Unit, available 

at https://www.sao13th.com/wp-content/uploads/2018/11/FAQs.pdf. 
136 See Fl. Rule 3.850, Motion to Vacate, Set Aside, or Correct Sentence. 
137 See Art Levy, Mercy Mission – Reggie Garcia Helps Convicted Felons Get Their Rights Back, Florida Trend, Oct. 

2012, available at https://www.floridatrend.com/article/14741/mercy-mission--clemency-lawyer-aids-former-felons. 
138 See Lars Trautman, Florida’s Conviction Integrity Unit Scores First Win: Can It Keep Working, R Street April 9, 

2019, available at https://www.rstreet.org/2019/04/09/floridas-conviction-integrity-unit-scores-first-win-can-it-keep-

working/; The Importance of Conviction Integrity, Fl. Bar News, Nov. 15, 2018, available at 

https://www.floridabar.org/the-florida-bar-news/the-importance-of-conviction-integrity/.  
139 See Andrew Pantazi, In a Florida First, Jacksonville's State Attorney Hired Someone to Exonerate Inmates, The 

Florida Times (Mar. 1, 2018), available at http://www.jacksonville.com/news/20180129/in-florida-first-

jacksonvilles-state-attorney-hired-someone-to-exonerate-inmates. 

https://www.tampabay.com/news/publicsafety/those-wrongfully-convicted-can-now-petition-hillsborough-state-attorney-for-review-20181113/
https://www.tampabay.com/news/publicsafety/those-wrongfully-convicted-can-now-petition-hillsborough-state-attorney-for-review-20181113/
https://www.sao13th.com/conviction-review-unit-cru/
https://www.sao13th.com/wp-content/uploads/2018/11/FAQs.pdf
https://www.floridatrend.com/article/14741/mercy-mission--clemency-lawyer-aids-former-felons
https://www.rstreet.org/2019/04/09/floridas-conviction-integrity-unit-scores-first-win-can-it-keep-working/
https://www.rstreet.org/2019/04/09/floridas-conviction-integrity-unit-scores-first-win-can-it-keep-working/
https://www.floridabar.org/the-florida-bar-news/the-importance-of-conviction-integrity/
http://www.jacksonville.com/news/20180129/in-florida-first-jacksonvilles-state-attorney-hired-someone-to-exonerate-inmates
http://www.jacksonville.com/news/20180129/in-florida-first-jacksonvilles-state-attorney-hired-someone-to-exonerate-inmates
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A key issue addressed by several speakers related to procedural barriers in examining 

innocence cases.140 Seth Miller, Executive Director of Florida’s Innocence Project, noted how 

conviction integrity often involves “reactive” work, but that it is also important to be “proactive” 

to prevent wrongful convictions from happening in the first place. Setting up a conviction unit 

needs careful study, as some can be strong, but others can have deficiencies. In this regard, 

Professor Barry Scheck’s work on creating a conviction integrity program was referenced.141  

 

Where innocence projects once focused exclusively on using DNA to exonerate the 

wrongfully convicted, today they are looking beyond DNA into areas such as bad science and 

jailhouse snitches. Mr. Miller said it is important that procedural barriers not be allowed to prevent 

examination of innocence matters.  

 

Maria DeLiberato, of the Capital Collateral Regional Counsel, also had on her “wish list” 

the reduction of procedural impediments, such as access to DNA testing. She further noted the 

need for better communication between defense counsel and prosecutors. She particularly noted 

the challenges in obtaining materials faced by those challenging capital cases.  

 

Lawyer and author Reggie Garcia offered two important changes needed in the parole and 

clemency areas. New facts or science not previously available should be allowed in a conviction 

review. Garcia also advocated for funding to address the backlog of pending clemency cases. He 

offered the story of an incarcerated individual serving a life sentence despite his brother’s 

confession, and the challenges faced by his pro bono counsel in having the conviction and sentence 

reviewed.    

 

The individual discussions that followed this panel planted seeds for change beyond these 

offices. Prosecutors made connections with other participants to obtain more information about 

establishing conviction integrity units. Prosecutors and defense counsel were also asking questions 

of each other to learn how best to address procedural stumbling blocks in examining convictions. 

The goal of communication between different constituencies in the criminal justice system was 

being achieved. 

 

C. Recommendations 

 

Recommendations –  

 

Additional funding from the legislature to fund conviction integrity units so that they have 

the ability to review more cases, and a commitment from the legislature to fund these units 

in the 20 circuits if the individual SA Offices wish to have them.   

 

The wish list from CCRC, which handles post-conviction litigation, is better 

communication with prosecutors. When a case is in post-conviction status, the Attorney 

                                                           
140 It has been argued that Florida law makes it difficult to raise an actual innocence claim in post-conviction claims. 

See, e.g., Lambrix v. Jones, 227 So. 3d 550, 555 (Fl. 2017)(failing to support actual innocence claim to support habeas 

corpus);  Tomkins v. State, 994 So. 2d 1072, 1088 (Fl. 2008)(rejecting freestanding claim of actual innocence).  
141 See Barry Scheck, Professional and Conviction Integrity Programs: Why We Need Them, Why They Will Work, 

and Models for Creating Them, 31 CARDOZO L. REV. 2215 (2010). 
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General handles the prosecution function, while communication with the state attorney’s 

office is still critical. 

 

The Innocence Project seeks DNA testing to determine whether defendants are actually 

guilty of crimes for which they were convicted. Prosecutors sometimes object to these tests, 

frustrating the ability to convincingly determine innocence. A more collaborative working 

environment, in a state that leads the nation in death row exonerations, would benefit the 

system and the public. 

 

Changes on clemency/parole: 

 

A. Parole: Legislative Action needed - a statutory change to explicitly state: 

 

The Florida Commission on Offender Review may consider, as a mitigator and in 

the “interests of justice, “new fact or science information, actual innocence or 

other credible information bearing on conviction integrity, when determining 

whether to grant grace and parole.” 

 

B. Executive Clemency: Legislative Action - budget funds and proviso: 

 

“From specific funds appropriated in Item ______ , $500,000 is provided to the 

Florida Commission on Offender Review to hire additional investigators to address 

the current clemency application back log of approximately 23,000 cases.” 

 

 

XI.   Offender Re-entry 

 

A. Background 

 

 Offender re-entry pertains to the offender’s return from jail or prison to the community. 

Approximately 95% of incarcerated individuals nationally will return to their community.142  There 

can be enormous hurdles for the individual, including issues of housing,143 mental health, and 

employment. Likewise, considerations of public safety remain an important consideration for the 

public.   

 

 The National Institute of Justice’s findings concerning offender reentry include that “[a] 

holistic approach to offender reentry—one that emphasizes the challenges faced by offenders as 

they return, and the impact of their return on families, victims, and communities—is critical to 

addressing public safety.”144 Their findings, however, also note that “[m]ost criminal justice 

                                                           
142 E. Ann Carson, Prisoners in 2016, Bureau of Justice Statistics Bulletin (Jan. 2018), available at 

https://www.bjs.gov/content/pub/pdf/p16.pdf 
143 See Camila Domonokse, Denying Housing Over Criminal Record May Be Discrimination, Feds Say, National 

Public Radio, May 4, 2016, available at https://www.npr.org/sections/thetwo-way/2016/04/04/472878724/denying-

housing-over-criminal-record-may-be-discrimination-feds-say. (discussing how private landlords are more likely to 

deny housing to ex-offenders). 
144 An Overview of Offender Reentry, National Institute of Justice 1, available at 

https://www.ncjrs.gov/pdffiles1/nij/251554.pdf; A multivariate approach that commences in a correctional institution 

https://www.npr.org/sections/thetwo-way/2016/04/04/472878724/denying-housing-over-criminal-record-may-be-discrimination-feds-say
https://www.npr.org/sections/thetwo-way/2016/04/04/472878724/denying-housing-over-criminal-record-may-be-discrimination-feds-say
https://www.ncjrs.gov/pdffiles1/nij/251554.pdf
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practitioners, agencies, and community-and faith-based providers do not have the resources to 

provide every adult leaving prison or jail with the services they need to reduce their likelihood of 

reoffending.”145  Thus, one finds both public and private re-entry programs, and a lack of resources 

that curtail the effectiveness of many reentry initiatives. 

 

 In May 2018, Florida passed a budget that was $28 million short in prison funding.146  In 

order for the Department of Corrections to cover court-ordered healthcare services for inmates, the 

agency either cut or eliminated programs offered by community providers that assist with reentry, 

such as mental health services, transitional housing, substance abuse services, and basic education 

providers. In Florida there are currently several agency and community organizations that focus 

on issues related to reentry.  These include the Gadsden Re-entry Center,147  Care Court 

Program,148 Operation New Hope,149 and Project 180.150  

 

B. Panel  

 

Moderated by Carey Haughwout, Public Defender for the 15th Circuit, this panel looked 

at the complex issues facing offenders when they return to their families and communities. The 

panelists were: Kevin Gay, Ready4Work, Jacksonville; Magistrate Judge Elizabeth Jenkins (ret.), 

U.S. District Court, Middle District of Florida; John Koufos, National Reentry Director, Right on 

Crime, Washington, D.C.;151 Senator Darryl Rouson, St. Petersburg, and Tena Pate, Tena Pate & 

Associates, Tallahassee.  

 

Although much of the Florida Criminal Justice Summit focused on data, this panel centered 

on access to education and vocational training, as well as assistance with employment and housing; 

the goal being to increase the likelihood of success for individuals released from incarceration. 

According to the panel, the obstacles to reintegration into the community can be insurmountable.   

Many of the panelists focused on their individual stories and their interaction with the criminal 

justice system that led to their involvement with reentry programs.  

                                                           
and continues post-release into the community, has proven to be more effective in reducing recidivism. See Mirlinda 

Ndrecka, The Impact of Reentry Programs on Recidivism: A Meta-Analysis, at 124-25 (Feb. 2014) (unpublished Ph.D. 

dissertation, University of Cincinnati), https://cech.uc.edu/content/dam/cech/programs/criminaljustice/Docs/ 

Dissertations/Ndreckam.pdf. 
145 Id.  
146 See Mary Ellen Klas, Florida Prisons Cut Programs to Cover $28 Million Deficit, Tampa Bay Times, May 6, 2018, 

available at https://www.tampabay.com/florida-politics/buzz/2018/05/06/florida-prisons-cut-programs-to-cover-28-

million-deficit/.  
147 See Jamiles Lartey, The Radical Sheriff Giving Offenders a Chance, The Guardian, Jul, 23, 2018, available at 

https://www.theguardian.com/world/2018/jul/23/gadsden-florida-sheriff-prison-re-entry-program-morris-young); 

Lanetra Bennett, Inmates Graduate from Second Chance Re-Entry Program, WCTV, Jun. 20, 2017, available at 

https://www.wctv.tv/content/news/Inmates-graduate-from-Second-Chance-Re-Entry-Program-429767403.html. 
148 Care Court Program (Court-Assisted Re-Entry Program Flyer,  available at http://www.flsd.uscourts. 

gov/sites/flsd/files/One%20Page%20CARE%20Flyer.pdf; United States District Court Southern District of Florida, 

Community and Educational Outreach, Civics Education and Volunteer Opportunities, available at 

http://www.flsd.uscourts.gov/community-and-educational-outreach-civics-education-and-volunteer-opportunities.  
149 About Operation New Hope, Operation New Hope, available at https://operationnewhope.org/about/;  

Ready4Work, Operation New Hope, available at https://operationnewhope.org/programs/ready4work/    
150 About Us, Project 180 Reentry, available at https://www.project180reentry.org/about-us/.  
151 John Koufos, currently with Right on Crime, is considered the architect of the New Jersey Reentry Corporation. 

See John Koufos, Bio, available at http://rightoncrime.com/author/jgk/. 

https://cech.uc.edu/content/dam/cech/programs/criminaljustice/Docs/
https://www.tampabay.com/florida-politics/buzz/2018/05/06/florida-prisons-cut-programs-to-cover-28-million-deficit/
https://www.tampabay.com/florida-politics/buzz/2018/05/06/florida-prisons-cut-programs-to-cover-28-million-deficit/
https://www.theguardian.com/world/2018/jul/23/gadsden-florida-sheriff-prison-re-entry-program-morris-young
http://www.flsd.uscourts.gov/community-and-educational-outreach-civics-education-and-volunteer-opportunities
https://operationnewhope.org/about/
https://operationnewhope.org/programs/ready4work/
https://www.project180reentry.org/about-us/
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John Koufos, National Reentry Director for Right on Crime, described some of the 

impediments that inmates face upon reentry.  Whether they are overcoming alcoholism or 

struggling to pay accrued fines and fees, pathways to success are needed.  Mr. Koufos recounted 

how he designed the New Jersey Reentry Program — and more recently the Safe Streets Second 

Chances Program — to assist former inmates in making their transition. He recommended that 

attorneys file motions while inmates were incarcerated, to request that judges convert fees and 

fines of returning citizens to time-served. He noted that attorneys had assisted over “400 offenders 

with regaining their driver licenses and removing fees impeding them from gaining their driver 

licenses.”  

 

Operation New Hope and Ready4Work are other examples of reentry programs. Operation 

New Hope provides “training, support, and skills to help you get a job after being incarcerated.”152 

Kevin Gay, founder of Ready4Work- Jacksonville, described some of the available programs. He 

noted that assessment tools were needed to assist those released from incarceration in finding 

services that would improve their chances for success. Ready4Work has now been replicated in 

16 cities across Florida, received recognition from former President George W. Bush, and through 

a collaboration with the University of North Florida, it has developed and used assessment tools 

to assist those released individuals from additional incarceration.   

 

 Retired Magistrate Judge Elizabeth Jenkins, from the U.S. District Court of the Middle 

District of Florida, spoke about her experiences working with the Middle District’s Reentry Court, 

a specialty court that allows selected candidates the option of participation. Offenders upon their 

release are given an in-depth assessment that gauges their level of risk from moderate to high. Ex-

offenders, identified as high risk from this assessment, are given the opportunity by the Re-entry 

court to participate in a post re-entry intensive program. The program takes approximately one 

year to complete with the incentive of a year of supervised release removed upon successful 

completion.  

 

 Tena Pate, of Tena Pate and Associates, offered her insight from her prior association with 

the parole board.153 She discussed a pilot program the Commission launched in partnership with 

the Florida Department of Corrections.  This pilot involved offenders who were incarcerated at the 

Gadsden Reentry Center (GRC), and it was designed to better identify the program needs of 

offenders prior to their release from prison. Ms. Pate noted that current law does not provide those 

responsible for setting the terms and conditions of release, namely the parole commissioners, 

adequate time to positively affect behaviors to ensure proper reentry into society. Additionally, a 

lack of sufficient funding, which affects the quantity and quality of programming offered to 

offenders by the state, often precludes adequate preparation of offenders for reentry into 

society.  She noted how the Commission’s work with the Department and the GRC served to raise 

awareness and enhance the services provided to offenders pre and post-release, all in an effort to 

reduce the likelihood of future criminal behaviors and further victimization. 

  

                                                           
152 See Operation New Hope, available at https://operationnewhope.org/. 
153 Ms. Pate served as one of three statewide commissioners on the Florida Commission on Offender Review (formerly 

known as the Florida Parole Commission) from late 2003 thru March 2016. During her tenure at the Commission, 

from 2010 to 2016, she was the Commission’s chairwoman. 
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 The final speaker, Senator Darryl Rouson of St. Petersburg, speaking from first-hand 

experience, noted how many offenders return to criminal activity. He emphasized that reentry 

programs are critical to assuring reduced recidivism.   

 

 The panel discussed the practical barriers facing those re-entering society. Discussed here 

were the failure of individuals to have appropriate identification to become employed following 

release from incarceration. This is particularly problematic as many of these individuals were not 

born in the state, making retrieval of documents more difficult. There was also discussion of “ban-

the-box,” a hot topic regarding whether it is proper for qualified applicants to be excluded from 

employment because of the check box on employment forms that advises folks of their prior 

arrests, incarcerations, or convictions. Also noted was the lack of affordable housing and 

transportation for ex-offenders.  The panel discussed a growing issue nationally and in the State 

of Florida regarding “fines and fees,” and the inability for individuals who are released from 

incarceration to remove themselves from these burdens. In this regard, the resources used for 

pursuing these fees often exceeds the amount of the initial fine or fee. Continued mental health 

support also serves as a re-entry barrier, as well as basic healthcare for incarcerated women was 

noted.    

 

C. Recommendations and Recent Legislative Action 

 

Recommendation –  

 

 Increased re-entry programs that focus on access to education and vocational training, as 

 well as assistance with employment and housing for re-entry after incarceration.  

 

Florida HB 7125 made several changes concerning probation, administrative probation and 

graduated incentives programs.154  Specifically, with respect to reentry, the following statutes were 

amended or created –  

 

Amending § 944.704, F.S.; requiring transition assistance staff to provide job 

assignment credentialing and industry certification information to inmates prior to 

release; authorizing the Department of Corrections to increase the number of 

employees serving as a transition specialist and employment specialist;  

 

Amending § 944.705, F.S.; requiring the department to establish a telephone hotline 

for released offenders; requiring the department to provide a comprehensive 

community reentry resource directory to each inmate before release; requiring the 

department to use certain programming data to notify inmates about reentry 

resources before release; requiring the department to allow nonprofit faith-based, 

business and professional, civic, and community organizations to apply to be 

registered to provide inmate reentry services; requiring the department to adopt 

policies for screening, approving, and registering organizations that apply; 

authorizing the department to contract with public or private educational 

institutions to assist veteran inmates in applying for certain benefits; authorizing 

                                                           
154 See, e.g., FL. ST.  § 948.001 (amending to revise the current statute definition of administrative probation; 

authorizing a court to order an offender into administrative probation). 
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the department to contract with public or private organizations to establish 

transitional employment programs that provide employment opportunities to 

recently released inmates; requiring the department to adopt rules;  

 

Amending § 944.801, F.S.; authorizing the department to expand the use of job 

assignment credentialing and industry certifications; requiring the department to 

develop a Prison Entrepreneurship Program and adopt procedures for inmate 

admission; specifying program requirements; requiring the department to enter into 

agreements with certain entities to carry out duties associated with the program;  

 

  

XII. Concluding Remarks of the Summit 

 

A. Final Remarks 

 

 This two-day summit concluded with a general discussion involving Bar President 

Suskauer, Steering Committee Chair Coxe, and Senator Jeff Brandes. Senator Brandes encouraged 

the bar to become involved in the criminal justice conversation.155  He noted that the criminal 

justice system needs a clear vision and a champion. Much of what was heard in his talk was echoed 

throughout the day — funding, funding, funding. But in addition to speaking about the need for 

adequate funding, Senator Brandes also spoke about the need to look at sentencing reform, along 

with some common-sense criminal justice reform. A word he repeated several times was 

“diversion.”  Perhaps this is one of the priorities that should be considered for future reform 

initiatives.  

 

B. Assessment 

 

Following the Summit, those attending were asked to complete an evaluation that 

specifically allowed them to consider each of the programs, keynote speakers, and other aspects 

of the program.  The anonymous process allowed for designated category responses of excellent, 

very good, good, fair, and poor, as well as written comments offering explanations or specific 

thoughts. Overall, 87% of the survey responses found the Summit to be excellent, very good, or 

good.  All breakout programs received at a minimum a combined rating of 57% of excellent, very 

good, and good.   

  

In some instances, breakout sessions that proved to be controversial had panel rankings 

lower than other breakouts, with specific comments voiced about the survey responder’s 

disagreement with some or all of the panelists. It is important to keep in mind that the audience 

members were key players in the criminal justice system and many were very invested in the topics 

being discussed.  Some breakout sessions received very high ratings. For example, the breakouts 

on pre-trial release and mental health each had 100% rating of a combined scored for excellent, 

very good, or good.  No one marked these panels as fair or poor. 

 

                                                           
155 Senator Jeff Brandes played an integral role in the passage of criminal justice reforms in the Florida Legislature. 

See Gary Blankenship, Sweeping Criminal Justice Reform Bill Passes Legislature, 46 Fl. Bar News 1, 6 (No. 6 June 

2019). 
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Not reflected in this assessment of the Summit is the fact that there were numerous 

conversations among key players in the criminal justice system. One cannot provide a numerical 

value to having controversial issues examined by different constituents in the same room.  For 

example, it is yet to be determined how many State Attorneys will open Conviction Integrity Units 

based upon what they heard at the Summit.  Likewise, it is unlikely that one will be able ascertain 

if a new specialty court was started because of what was heard or connections made at the Summit.    

 

  

XIII. Conclusion 

 

The 2018 Florida Criminal Justice Summit was without doubt an impressive first step in 

recognizing existing problems and identifying key issues.  For those looking for immediate relief 

on all issues, this is unlikely to happen from this initial Summit.  But for those seeking systemic 

change in the future with some immediate small steps, there is now a designated path for 

proceeding. Following the Summit, the Steering Committee continued to meet and consider 

specific recommendations in each of the areas coved by this Summit. Those recommendations are 

outlined throughout this Report. Although there is an overwhelming amount of work to be 

accomplished, it is important to recognize that the first step has already been taken — getting all 

sides to meet and discuss some key problems and comprehensively examining criminal justice in 

Florida so that reform can become a reality. 

 

Changing an entire state criminal justice system overnight, or even within a few year’s 

timeframe, is unrealistic.  Likewise, mere rhetoric that advocates for change will not provide a 

lasting change unless the reformers recognize the need for discussions on the “punishment 

bureaucracy.”156 As stated by Alec Karakatsanis,157 “[o]nly by having an honest conversation 

about what the punishment bureaucracy is can an informed movement dismantle it.” The Florida 

Bar Summit started the conversation on criminal justice reform in the State of Florida.  It was not, 

however, an exercise in mere rhetoric.  The stakeholders for change were in the room to find 

common ground on key issues that warrant re-examination. What is most important, is that this 

first step is not lost, and that the discussion on criminal justice reform in Florida continues to 

remain an important initiative of the Florida Bar.158  

                                                           
156 Alec Karakatsanis, The Punishment Bureaucracy: How to Think About “Criminal Justice Reform,” YALE L. J. 

FORUM, (March 28, 2019), available at https://www.yalelawjournal.org/forum/the-punishment-bureaucracy.  
157 Alec Karakatsanis is the founder and executive director of Civil Rights Corp. See Civil Rights Corps, available at 

https://www.civilrightscorps.org/.  
158 See Adam Tebrugge, Reform Criminal-Justice System, Herald Tribune (Oct. 22, 2018), available at 

https://www.heraldtribune.com/opinion/20181022/tebrugge-reform-criminal-justice-system. (“concerned citizens 

need to continue to push our legislators to make comprehensive criminal justice reform a priority in our next legislative 

session).   

https://www.yalelawjournal.org/forum/the-punishment-bureaucracy
https://www.civilrightscorps.org/
https://www.heraldtribune.com/opinion/20181022/tebrugge-reform-criminal-justice-system
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