
Proposed amendments to 36 jury 
instructions for criminal cases 

 
 
The Supreme Court Committee on Standard Jury Instructions in Criminal Cases 
submits the following new and amended instructions to the Florida Standard Jury 
Instructions in Criminal Cases for comment. The committee proposes the 
following:  
 
6.1 –    INTRODUCTION TO ATTEMPTED HOMICIDE 
7.1 –    INTRODUCTION TO HOMICIDE 
7.7(b) – UNNECESSARY KILLING TO PREVENT UNLAWFUL ACT 
8.2 –    AGGRAVATED ASSAULT 
8.4 –    AGGRAVATED BATTERY 
8.12 –  AGGRAVATED ASSAULT ON LAW ENFORCEMENT OFFICER, 
            FIREFIGHTER,  ETC. 
8.13 – AGGRAVATED BATTERY ON A LAW ENFORCEMT OFFICER, 
           FIREFIGHTER,  ETC. 
8.14 – AGGRAVATED BATTERY ON PERSON 65 YEARS OF AGE OR 
           OLDER 
8.15 – AGGRAVTED ASSAULT ON PERSON 65 YEARS OF AGE OR 
           OLDER 
10.1 -  UNLICENSED CARRYING A CONCEALED [WEAPON]  
           [FIREARM] 
10.2 -  CARRYING A CONCEALED [WEAPON] [FIREARM] IN A 
           PROHIBITED PLACE 
10.3 -  PERSONS ENGAGED IN CRIMINAL OFFENSE HAVING 
           [WEAPON] [FIREARM] [CONCEALED WEAPON] [CONCEALED 
           FIREARM] 
10.5 -  IMPROPER EXHIBITION OF A [WEAPON] [FIREARM] 
10.11 – FURNISHING [FIREARM] [WEAPON] TO MINOR [OR] 
             [FUNISHING DANGEROUS WEAPON TO PERSON OF 
             UNSOUND MIND] 
10.15 – CONVICTED FELON CARRYING A CONCEALED WEAPON OR 
             CONVICTED FELON POSSESSING A [FIREARM]  
             [AMMUNITION] [AN ELECTRIC WEAPON OR DEVICE] 
10.15(a) – POSSESSION OF [A FIREARM] [AN ELECTRIC WEAPON OR 



                 DEVICE] [AMMUNITION] OR CARRYING A CONCEALED 
                 WEAPON BY A PERSON UNDER THE AGE OF 24 WHO HAS 
                 BEEN FOUND DELINQUENT OF AN OFFENSE THAT WOULD 
                 BE A FELONY IF COMMITTED BY AN ADULT  
10.21 –IMPROPER EXHIBITION OF A [WEAPON] [FIREARM] [AT A 
            SCHOOL-SPONSORED EVENT] [ON SCHOOL PROPERTY] [ON 
            A SCHOOL BUS] [WITHIN 1,000 FEET OF A SCHOOL] 
11.2 -   SEXUAL BATTERY – VICTIM 12 YEARS OF AGE OR OLDER –  
            GREAT FORCE OR DEADLY WEAPON 
11.16 –DANGEROUS SEXUAL FELONY OFFENDER 
13.1 -  BURGLARY 
13.3 -  TRESPASS – IN STRUCTURE OR CONVEYANCE 
13.4 -  TRESPASS -  ON PROPERTY OTHER THAN A STRUCTURE OR 
            CONVEYANCE 
13.5 –  TRESPASS ON SCHOOL PROPERTY WITH A [FIREARM] 
            [WEAPON] 
14.11 –CONTRACTOR FRAUD 
14.12 –CONTRACTOR FRAUD 
15.1 -   ROBBERY 
15.2 -   CARJACKING  
15.3 -   HOME-INVASION ROBBERY 
15.4 -   ROBBERY BY SUDDEN SNATCHING 
16.1 -   AGGRAVATED CHILD ABUSE 
25.17 –CONTRABAND IN COUNTY DETENTION FACILITY  
25.18 - CONTRABAND IN JUVENILE [DETENTION FACITY]  
             [COMMITMENT PROGRAM]  
25.20 - POSSESSION OF CONTRABAND [IN] [UPON THE GROUNDS 
             OF] A STATE CORRECTIONAL FACILITY 
25.21 - [INTRODUCTION] [REMOVAL] OF CONTRABAND [INTO]  
             [FROM] A STATE CORRECTIONAL INSTITUTION  
28.12 - OPERATING A MOTOR VEHICLE CARELESSLY OR 
             NEGLIGENTLY CAUSING [SERIOUS BODILY INJURY]  
             [DEATH] [WITHOUT HAVING A DRIVER’S LICENSE] [WHILE 
             DRIVER’S LICENSE CANCELED, SUSPENDED, OR REVOKED  
             FOR SPECIFIED REASON] 
29.21 - AGGRAVATED ABUSE OF [AN ELDERLY PERSON] [A  
             DISABLED ADULT] 
  
The committee invites all interested persons to comment on the proposals, 
reproduced in full below. Comments must be received by the committee in either 



electronic format or hard copy on or before November 15, 2019. The committee 
will review all comments received in response to the above proposals at its next 
meeting and will consider amendments based upon the comments received. Upon 
final approval of the instruction, the committee will make a recommendation to the 
Florida Supreme Court. File your comments electronically to 
CrimJuryInst@flcourts.org, in the format of a Word document. If you cannot file 
electronically, mail a hard copy of the comment to Standard Jury Instructions 
Committee in Criminal Cases, c/o Bart Schneider, General Counsel’s Office, 
Office of the State Courts Administrator, 500 S. Duval Street, Tallahassee 32399-
1900.  

6.1 INTRODUCTION TO ATTEMPTED HOMICIDE 

 Read in all attempted murder and attempted manslaughter by act cases. 

 In this case (dDefendant) is accused of (crime(s) charged) in Count[s] 
(insert the number of the relevant count(s)). 

 Give degrees as applicable. 

 Attempted mMurder in the fFirst dDegree includes the lesser crimes of 
aAttempted mMurder in the sSecond dDegree, and aAttempted 
mManslaughter by aAct, all of which are forms of attempted homicide and all 
of which are unlawful. However, an attempted homicide that was excusable or 
that was committed by the justifiable use of deadly force is lawful. 

 An attempted homicide that is excusable or was committed by the use of 
justifiable deadly force is lawful.  

 If you find that there was an attempted homicide of (victim) by 
(defendant), you will then consider the circumstances surrounding the 
attempted homicide in deciding whether it was aAttempted fFirst dDegree 
mMurder, or aAttempted sSecond dDegree mMurder, or aAttempted 
mManslaughter by aAct, or whether the attempted homicide was excusable or 
resulted from the justifiable use of deadly force. 

 

JUSTIFIABLE ATTEMPTED HOMICIDE 

mailto:%20CrimJuryInst@flcourts.org


§ 782.02, Fla. Stat. 

 An attempted homicide is justifiable and lawful if necessarily done while 
resisting an attempt to murder or commit a felony upon the defendant, or to 
commit a felony in any dwelling house in which the defendant was at the time 
of the attempted homicide. 

EXCUSABLE ATTEMPTED HOMICIDE 

§ 782.03, Fla. Stat. 

 An attempted homicide is excusable and therefore lawful under any one 
of the three following circumstances: 

1. When the attempted homicide is committed by accident and 
misfortune in doing any lawful act by lawful means with usual 
ordinary caution and without any unlawful intent, or 

2. When the attempted homicide occurs by accident and misfortune 
in the heat of passion, upon any sudden and sufficient 
provocation, or 

3. When the attempted homicide is committed by accident and 
misfortune resulting from a sudden combat, if a dangerous 
weapon is not used and the attempted killing is not done in a cruel 
and unusual manner. 

 Definition 

 “Dangerous weapon” is any weapon that, taking into account the 
manner in which it is used, is likely to produce death or great bodily harm.  

           A “dangerous weapon” is any object that will likely cause death or 
great bodily harm if used in the ordinary and usual manner contemplated by 
its design and construction.  

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“dangerous weapon” if it was used in a manner likely to cause death or great 
bodily harm.  



           “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 I now instruct you on the circumstances that must be proved before  
defendant(defendant) may be found guilty of [aAttempted fFirst dDegree 
mMurder] [or] [aAttempted sSecond dDegree mMurder] [or] aAttempted 
mManslaughter by aAct. 

Comments 

 Num-chucks, which were originally designed as a farm tool, can be a 
deadly weapon. R.V. v. State, 497 So. 2d 912 (Fla. 5th DCA 1986). Jurors could 
find that a 7-inch straight-edged razor might be a dangerous weapon. R.R. v. 
State, 826 So. 2d 465 (Fla. 5th DCA 2002). In trials involving these types of 
objects, the judge should consider a special instruction informing jurors that 
an object can be a dangerous weapon if its sole modern use is to cause great 
bodily harm or death. A special instruction may also be necessary in cases where 
the deadly weapon was an animal or a substance or something that is not 
commonly referred to as an “object.”      

This instruction was adopted in 1994 and amended in 2014 [148 So. 3d 
1204] and 2020. 

 

7.1 INTRODUCTION TO HOMICIDE 

 

 Read in all murder and manslaughter cases. 

 In this case (dDefendant) is accused of (crime(s) charged) in Count[s] 
(insert the number of the relevant count(s)). 

 

 Give degrees as applicable. 

 Murder in the First Degree includes the lesser crimes of Murder in the 
Second Degree, Murder in the Third Degree, and Manslaughter, all of which 



are unlawful. However, a killing that was excusable or that was committed by 
the justifiable use of deadly force is lawful. 

 

 A killing that is excusable or was committed by the use of justifiable 
deadly force is lawful. 

 

 If you find (victim) was killed by (defendant), you will then consider the 
circumstances surrounding the killing in deciding if the killing was (crime 
charged) or was [Murder in the Second Degree] [Murder in the Third Degree] 
[Manslaughter], or whether the killing was excusable or resulted from 
justifiable use of deadly force. 

 

JUSTIFIABLE HOMICIDE 
§ 782.02, Fla._Stat. 

 

 The killing of a human being is justifiable homicide and lawful if 
necessarily done while resisting an attempt to murder or commit a felony 
upon the defendant, or to commit a felony in any dwelling house in which the 
defendant was at the time of the killing. 

 

EXCUSABLE HOMICIDE 
§ 782.03, Fla._Stat. 

 

 The killing of a human being is excusable, and therefore lawful, under 
any one of the following three circumstances: 

 



1. When the killing is committed by accident and misfortune in 
doing any lawful act by lawful means with usual ordinary caution 
and without any unlawful intent, or 

 

2. When the killing occurs by accident and misfortune in the heat of 
passion, upon any sudden and sufficient provocation, or 

 

3. When the killing is committed by accident and misfortune 
resulting from a sudden combat, if a dangerous weapon is not 
used and the killing is not done in a cruel or unusual manner. 

 

 Definition 

 “Dangerous weapon” is any weapon that, taking into account the 
manner in which it is used, is likely to produce death or great bodily harm. 

 A “dangerous weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“dangerous weapon” if it was used in a manner likely to cause death or great 
bodily harm.  

“Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 

 I now instruct you on the circumstances that must be proved before 
(defendant) may be found guilty of (crime charged) or any lesser included 
crime. 

 

Comments 



 

 For complete instructions on self-defense, if in issue, see 3.6(f), (g). 

 Num-chucks, which were originally designed as a farm tool, can be a deadly 
weapon. R.V. v. State, 497 So. 2d 912 (Fla. 5th DCA 1986). Jurors could find that a 
7-inch straight-edged razor might be a dangerous weapon. R.R. v. State, 826 So. 2d 
465 (Fla. 5th DCA 2002). In trials involving these types of objects, the judge 
should consider a special instruction informing jurors that an object can be a 
dangerous weapon if its sole modern use is to cause great bodily harm or death. A 
special instruction may also be necessary in cases where the dangerous weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

 

 This instruction was amended in 1990 [573 So. 2d 306], 1992 [603 So. 2d 
1175], and 1994 [639 So. 2d 602], and 2020. 

 

7.7(b) UNNECESSARY KILLING TO PREVENT AN UNLAWFUL ACT 

§ 782.11, Fla. Stat.  

In the absence of an express concession that the homicide was not excusable 
or justified, the trial judge must also read Instruction 7.1, Introduction to 
Homicide. 

To prove the crime of Unnecessary Killing to Prevent an Unlawful Act, 
the State must prove the following four elements beyond a reasonable doubt: 

1.       (Victim) attempted to commit [a felony] [an unlawful act]. 

2.       (Victim’s) attempt to commit [a felony] [an unlawful act] 
was independent of a[n] [[threatened] unlawful act] directed 
solely toward (defendant).    

3. (Defendant) resisted (victim’s) [failed] attempt to commit [a 
felony] [an unlawful act] by intentionally committing an act or 
acts that caused the death of (victim). 



 4. (Defendant’s) killing of (victim) was unnecessary. 

A[n] (name of felony or unlawful act attempted to be committed by victim) 
is defined as (give elements of felony or unlawful act). The Court instructs you 
that (name of felony or unlawful act) is [a felony] [an unlawful act].  

In order for (victim) to have attempted to commit (name of felony or 
unlawful act), the following would have had to have occurred: 

1. (Victim) did some act toward committing the (name of felony 
or unlawful act) that went beyond just thinking or talking 
about it. 

2. (Victim) would have committed the (name of felony or 
unlawful act) except that someone prevented [him] [her] 
from committing it or [he] [she] failed. 

The defendant cannot be guilty of Unnecessary Killing to Prevent an 
Unlawful Act if the killing was either justifiable or excusable homicide, as I 
have previously instructed you. (The explanations of justifiable homicide and 
excusable homicide are in Instruction 7.1, Introduction to Homicide.) 

Give if requested. 

In order to convict of Unnecessary Killing to Prevent Unlawful Act, the 
State does not need to prove the defendant intended to cause (victim’s) death.   

Lesser Included Offenses 
 

UNNECESSARY KILLING TO PREVENT AN UNLAWFUL ACT — 782.11 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 
None  782.07 7.7 
 (Nonhomicide lessers*) 

Aggravated battery 
784.045 8.4 

 Attempt 777.04(1) 5.1 
 Felony battery 784.041 8.5 
 Aggravated assault 784.021 8.2 
 Battery  784.03 8.3 
 Assault 784.011 8.1 



 Culpable negligence 784.05 8.9 
 

Comments 

This instruction should not be given as a substitute for self-defense, defense 
of others, or defense of property with non-deadly force. It is applicable only where 
a victim was attempting to commit a felony or other unlawful act independent of 
an act directed solely at the defendant. Mattier v. State, 711 So. 2d 256 (Fla. 4th 
DCA 1998).  

*Non-homicide lesser-included offenses do not have to be given if the 
parties agree that causation is not in dispute and that the victim is dead. See 
Eversley v. State, 748 So. 2d 963 (Fla. 1999). In cases in which causation is an 
issue, it will be necessary to determine if a special jury instruction on causation is 
needed. 

This instruction was adopted in 2020.  

 

8.2 AGGRAVATED ASSAULT 

§ 784.021, Fla. Stat. 

To prove the crime of Aggravated Assault, the State must prove the 
following four elements beyond a reasonable doubt. The first three elements 
define assault. 

1. (Defendant) intentionally and unlawfully threatened, either by 
word or act, to do violence to (victim). 

 2. At the time, (defendant) appeared to have the ability to carry out 
the threat. 

3. The act of (defendant) created in the mind of (victim) a well-
founded fear that the violence was about to take place. 

 Give 4a and/or 4b or both as applicable. If 4b is alleged, give the elements 
of the felony charged. 



4. a. The assault was made with a deadly weapon. 

 
b. The assault was made with a fully-formed, conscious intent to                               
 commit (felony charged) upon (victim). 

 Give if applicable. McClain v. State, 383 So. 2d 1146 (Fla. 4th DCA 1980); 
Smithson v. State, 689 So. 2d 1226 (Fla. 5th DCA 1997); Gilbert v. State, 347 So. 
2d 1087 (Fla. 3d DCA 1977). 

If the circumstances were such as to ordinarily induce a well-founded 
fear in the mind of a reasonable person, then (victim) may be found to have 
been in fear, and actual fear on the part of (victim) need not be shown.  

 Definition. Give if 4a alleged. 

 A weapon is a “deadly weapon” if it is used or threatened to be used in a 
way likely to produce death or great bodily harm. 
 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

 

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used or threatened to be used in a manner likely to 
cause death or great bodily harm. 

 
 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 Give if 4a alleged. 
 It is not necessary for the State to prove that the defendant had an 
intent to kill. 

Lesser Included Offenses 



AGGRAVATED ASSAULT — 784.021 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Improper exhibition of 
a dangerous weapon or 
firearm, if  

§ 784.021(1)(a), Fla. 
Stat., is charged* 

 790.10* 10.5* 

Assault  784.011 8.1 

 Attempt 777.04(1) 5.1 

 Discharging a firearms 
in public 

790.15 10.6 

 
Comments 

*It is not clear whether a charging document that tracks the statute for 
Aggravated Assault with a Deadly Weapon necessarily charges Improper 
Exhibition. Contrast Christ v. State, 104 So. 3d 1262 (Fla. 2d DCA 2013) and 
Michaud v. State, 47 So. 3d 374 (Fla. 5th DCA 2010) with Mack v. State, 305 So. 
2d 264 (Fla. 3d DCA 1974). 

Num-chucks, which were originally designed as a farm tool, can be a 
deadly weapon. R.V. v. State, 497 So. 2d 912 (Fla. 5th DCA 1986). Jurors could 
find that a 7-inch straight-edged razor might be a dangerous weapon. R.R. v. 
State, 826 So. 2d 465 (Fla. 5th DCA 2002). In trials involving these types of 
objects, the judge should consider a special instruction informing jurors that 
an object can be a deadly weapon if its sole modern use is to cause great 
bodily harm or death. A special instruction may also be necessary in cases where 
the deadly weapon was an animal or a substance or something that is not 
commonly referred to as an “object.”      

This instruction was approved in 1981 and amended in 2013 [131 So. 3d 
755], and 2016 [195 So. 3d 356], and 2020. 

8.4 AGGRAVATED BATTERY 



784.045(1)(a), Fla. Stat. 
 

To prove the crime of Aggravated Battery, the State must prove the 
following two elements beyond a reasonable doubt.  The first element is a 
definition of bBattery. 

 

Give 1a or 1b or both as applicable. 
1. (Defendant) 
  a.  [actually and intentionally touched or struck (victim) against 
               [his] [her] will]. 
           b.  [intentionally caused bodily harm to (victim)]. 

 

 Give 2a or 2b or both as applicable. 
2. (Defendant), in committing the bBattery, 

a. intentionally or knowingly caused 
  [great bodily harm to (victim)].  
  [permanent disability to (victim)]. 
  [permanent disfigurement to (victim)]. 
b. used a deadly weapon. 

 
Definition. Give only if 2b alleged. 
A weapon is a “deadly weapon” if it is used or threatened to be used in a 

way likely to produce death or great bodily harm.  
 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used or threatened to be used in the ordinary and usual 
manner contemplated by its design and construction.  

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used or threatened to be used in a manner likely to 
cause death or great bodily harm. 

 
 Give if applicable.  
“Great bodily harm” means great as distinguished from slight, trivial, 

minor, or moderate harm, and as such does not include mere bruises. 
 



Give only if applicable. Fey v. State, 125 So. 3d 828 (Fla. 4th DCA 2013). 

An intentional touching or striking includes situations where a 
defendant knows that a touch or strike is substantially certain to result from 
his or her act. 

Give only if applicable. Clark v. State, 783 So. 2d 967 (Fla. 2001).  
 A battery may be found as a result of the intentional touching or 
intentional striking of something other than the actual body of the person. 
However, the object that is touched or struck must have such an intimate 
connection with the person that it is to be regarded as a part or as an 
extension of the person. [For example, in cases where a person intentionally 
drove into another occupied vehicle, it is for you to determine whether the 
vehicle that was struck should be considered as a part or as an extension of 
the person inside that vehicle. This determination may include consideration 
about whether the person was “touched” through the force of impact by being 
jostled or otherwise impacted through the transfer of energy from the 
collision.] 

Lesser Included Offenses 
 

AGGRAVATED BATTERY — 784.045(1)(a) 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 



Felony Battery*  784.03784.04
1 

8.38.5 

Felony bBattery  784.041784.0
3 

8.58.3 

 Attempt 777.04(1) 5.1 

 Improper exhibition of 
dangerous weapons or 
firearms 

790.10 10.5 

 Discharging a firearms 
in public 

790.15 10.6 

 

Comments 
 

*The lesser included offense of Felony Battery is only applicable only if 
element 2a is charged and proved. 

 

Florida law on alternative conduct statutes is unsettled. For example, in a 
DUI case, it is permissible for some jurors to conclude the State proved only  
driving while impaired and other jurors to conclude the State proved only driving 
with an unlawful breath alcohol level. Euceda v. State, 711 So. 2d 122 (Fla. 3d 
DCA 1998). However, according to the Second District, it is improper for some 
jurors to conclude the State proved only that the defendant intentionally caused 
great bodily harm and other jurors to conclude the State proved only that the 
defendant used a deadly weapon. Miller v. State, 123 So. 3d 595 (Fla. 2d DCA 
2013). Unless the case law changes, in Aggravated Battery cases where the State 
has charged both alternatives, trial judges must give a special instruction that 
informs jurors they must be unanimous on each alternative theory. 

Num-chucks, which were originally designed as a farm tool, can be a 
deadly weapon. R.V. v. State, 497 So. 2d 912 (Fla. 5th DCA 1986). Jurors 
could find that a 7-inch straight-edged razor might be a dangerous weapon. 
R.R. v. State, 826 So. 2d 465 (Fla. 5th DCA 2002). In trials involving these 
types of objects, the judge should consider a special instruction informing 



jurors that an object can be a deadly weapon if its sole modern use is to cause 
great bodily harm or death. A special instruction may also be necessary in cases 
where the deadly weapon was an animal or a substance or something that is not 
commonly referred to as an “object. 

 
This instruction was approved in 1981 and amended in 1989 [543 So.2d 

1205], and 2007 [962 So. 2d 310], and 2020. 
 

8.12 AGGRAVATED ASSAULT ON LAW ENFORCEMENT OFFICER, 
FIREFIGHTER, ETC. 

§ 784.07(2)(c), Fla. Stat. 

To prove the crime of Aggravated Assault on a [Law Enforcement 
Officer] [Firefighter] [Emergency Medical Care Provider] [Traffic Accident 
Investigation Officer] [Traffic Infraction Enforcement Officer] [Parking 
Enforcement Specialist] [Law Enforcement Explorer] [a Non-sworn Law 
Enforcement Agency Employee Certified as an Agency Inspector] [Blood 
Alcohol Analyst] [Breath Test Operator] [Railroad Special Officer] [Licensed 
Security Officer] [Security Officer Employed by the Board of Trustees of a 
Community College], the State must prove the following seven elements 
beyond a reasonable doubt.  The first three elements define assault. 

1. (Defendant) intentionally and unlawfully threatened, either by 
word or act, to do violence to (victim). 

2. At the time, (defendant) appeared to have the ability to carry out 
the threat. 

3. The act of (defendant) created in the mind of (victim) a well-
founded fear that the violence was about to take place. 

 Give 4a and/or 4b or both as applicable. If 4b is alleged, give the elements 
of the felony charged.  

4. a. The assault was made with a deadly weapon.  

   b.        The assault was made with a fully-formed, conscious intent 
                         to commit (felony charged) upon (victim). 



5. (Victim) was at the time a [law enforcement officer] [firefighter] 
[emergency medical care provider] [traffic accident investigation 
officer] [traffic infraction enforcement officer] [parking 
enforcement specialist] [security officer employed by the board of 
trustees of a community college] [law enforcement explorer] 
[nonsworn law enforcement agency employee who was certified as 
an agency inspector] [blood alcohol analyst] [breath test operator 
while such employee was in uniform and engaged in processing, 
testing, evaluating, analyzing, or transporting a person who was 
detained or under arrest for DUI] [railroad special officer] 
[licensed security officer who wore a uniform that bore at least 
one patch or emblem that was visible at all times that clearly 
identified the employing agency and that clearly identified the 
person as a licensed security officer]. 

6. (Defendant) knew (victim) was a [law enforcement officer] 
[firefighter] [emergency medical care provider] [traffic accident 
investigation officer] [traffic infraction enforcement officer] 
[parking enforcement specialist] [security officer employed by the 
board of trustees of a community college] [law enforcement 
explorer][nonsworn law enforcement agency employee who was 
certified as an agency inspector] [blood alcohol analyst] [a breath 
test operator] [railroad special officer] [licensed security officer]. 

7. At the time of the assault, (victim) was engaged in the lawful 
performance of [his] [her] duties. 

For cases where the alleged victim is a law enforcement officer, do not refer 
to the victim by name when instructing on the sentence below. Instead, the 
instruction must state the class of officers to which the victim belongs, e.g., deputy 
sheriff, probation officer, correctional officer. See Wright v. State, 586 So. 2d 1024 
(Fla. 1991). 
 The court now instructs you that a (name of official position of victim 
designated in charge) is a law enforcement officer. 

For cases involving other types of victims, insert definitions from  
§ 784.07(1)(a), Fla. Stat., as appropriate.  

 Give if applicable. McClain v. State, 383 So. 2d 1146 (Fla. 4th DCA 1980); 
Smithson v. State, 689 So. 2d 1226 (Fla. 5th DCA 1997); Gilbert v. State, 347 So. 



2d 1087 (Fla. 3d DCA 1977). 
 If the circumstances were such as to ordinarily induce a well-founded 
fear in the mind of a reasonable person, then (victim) may be found to have 
been in fear, and actual fear on the part of (victim) need not be shown. 

Give if element 4a alleged. 
 A weapon is a “deadly weapon” if it is used or threatened to be used in a 
way likely to produce death or great bodily harm. 
 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used or threatened to be used in a manner likely to 
cause death or great bodily harm. 

 

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 

Give if element 4a alleged. 

It is not necessary for the State to prove that the defendant had an 
intent to kill. 

Lesser Included Offenses 

AGGRAVATED ASSAULT ON LAW ENFORCEMENT OFFICER, ETC. 
—784.07(2)(c) 

CATEGORY ONE CATEGORY TWO  FLA. STAT INS. NO. 

Aggravated assault    784.021 8.2 

Assault on law   784.07(2)(a) 8.10  



enforcement officer   

Improper exhibition 
of a dangerous 
weapon or firearm, 
if § 784.021(1)(a), 
Fla. Stat., is 
charged* 

 790.10* 10.5* 

Assault  784.011 8.1 

 Attempt 777.04(1) 5.1 

 Discharging a firearms in 
public 

790.15 10.6 

 
 

Comments 

*It is not clear whether a charging document that tracks the statute for 
Aggravated Assault with a Deadly Weapon necessarily charges Improper 
Exhibition. Contrast Christ v. State, 104 So. 3d 1262 (Fla. 2d DCA 2013) and 
Michaud v. State, 47 So. 3d 374 (Fla. 5th DCA 2010) with Mack v. State, 305 So. 
2d 264 (Fla. 3d DCA 1974). 

SeeSee Spurgeon v. State, 114 So. 3d 1042 (Fla. 5th DCA 2013)(holding 
that a conviction for a violation of § 784.07(2), Fla. Stat., had to be vacated 
because the statute does not include physicians, employees, agents, or volunteers 
of facilities that do not satisfy the definition of a hospital under chapter 395). 

Num-chucks, which were originally designed as a farm tool, can be a 
deadly weapon. R.V. v. State, 497 So. 2d 912 (Fla. 5th DCA 1986). Jurors could 
find that a 7-inch straight-edged razor might be a dangerous weapon. R.R. v. 
State, 826 So. 2d 465 (Fla. 5th DCA 2002). In trials involving these types of 
objects, the judge should consider a special instruction informing jurors that 
an object can be a deadly weapon if its sole modern use is to cause great 
bodily harm or death. A special instruction may also be necessary in cases where 



the deadly weapon was an animal or a substance or something that is not 
commonly referred to as an “object.”      

This instruction was approved in 1992 [603 So. 2d 1175], and amended in 
1995 [657 So. 2d 1152], 2007 [962 So. 2d 310], 2008 [994 So. 2d 1038], 2013 
[131 So. 3d 755], 2015 [157 So. 3d 1027], and 2016 [195 So. 3d 356], and 2020. 

8.13  AGGRAVATED BATTERY ON LAW ENFORCEMENT OFFICER, 
FIREFIGHTER, ETC. 
§ 784.07(2)(d), Fla. Stat. 

To prove the crime of Aggravated Battery on a [Law Enforcement 
Officer] [Firefighter] [Emergency Medical Care Provider] [Traffic Accident 
Investigation Officer] [Traffic Infraction Enforcement Officer] [Parking 
Enforcement Specialist] [Security Officer Employed by the Board of Trustees 
of a Community College] [Law Enforcement Explorer] [Non-sworn Law 
Enforcement Agency Employee Certified as an Agency Inspector] [Blood 
Alcohol Analyst] [Breath Test Operator] [Railroad Special Officer] [Licensed 
Security Officer], the State must prove the following five elements beyond a 
reasonable doubt.  The first element is a definition of bBattery. 

Give 1a or 1b or both as applicable. 
1. (Defendant) 

a.  [actually and intentionally touched or struck (victim) against 
     [his] [her] will]. 

b.  [intentionally caused bodily harm to (victim)]. 

Give 2a and/or 2b or both as applicable. 
2. (Defendant), in committing the bBattery, 

a. intentionally or knowingly caused 

[great bodily harm to (victim)]. 
[permanent disability to (victim)]. 
[permanent disfigurement to (victim)]. 

b. used a deadly weapon. 



 
3. (Victim) was a [law enforcement officer] [firefighter] 

[emergency medical care provider] [traffic accident 
investigation officer] [traffic infraction enforcement officer] 
[parking enforcement specialist] [security officer employed 
by the board of trustees of a community college] [law 
enforcement explorer] [non-sworn law enforcement agency 
employee who was certified as an agency inspector] [blood 
alcohol analyst] [breath test operator while such employee 
was in uniform and engaged in processing, testing, 
evaluating, analyzing, or transporting a person who was 
detained or under arrest for DUI] [licensed security officer 
who wore a uniform that bore at least one patch or emblem 
that was visible at all times that clearly identified the 
employing agency and that clearly identified the person as a 
licensed security officer] [railroad special officer]. 

4. (Defendant) knew (victim) was a [law enforcement officer] 
[firefighter] [emergency medical care provider] [traffic 
accident investigation officer] [traffic infraction 
enforcement officer] [parking enforcement specialist] 
[security officer employed by the board of trustees of a 
community college] [law enforcement explorer] [non-sworn 
law enforcement agency employee who was certified as an 
agency inspector] [blood alcohol analyst] [breath test 
operator] [railroad special officer] [licensed security 
officer]. 

5. (Victim) was engaged in the lawful performance of [his] 
[her] duties when the battery was committed against [him] 
[her]. 

For cases where the alleged victim is a law enforcement officer, do not refer 
to the victim by name when instructing on the sentence below. Instead, the 
instruction must state the class of officers to which the victim belongs, e.g., deputy 



sheriff, probation officer, correctional officer. See Wright v. State, 586 So. 2d 1024 
(Fla. 1991). 

The court now instructs you that a (name of official position of victim 
designated in charge) is a law enforcement officer. 

For cases involving other types of victims, insert definitions from  
§ 784.07(1)(a), Fla. Stat., as appropriate. 

Give if 2b alleged. 
A weapon is a “deadly weapon” if it is used or threatened to be used in a 

way likely to produce death or great bodily harm. 
 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used or threatened to be used in the ordinary and usual 
manner contemplated by its design and construction.  
 
           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used or threatened to be used in a manner likely to 
cause death or great bodily harm. 

 
 Give if applicable.  
“Great bodily harm” means great as distinguished from slight, trivial, 

minor, or moderate harm, and as such does not include mere bruises. 
 

          Give only if applicable. Fey v. State, 125 So. 3d 828 (Fla. 4th DCA 2013). 
An intentional touching or striking includes situations where a 

defendant knows that a touch or strike is substantially certain to result from 
his or her act. 

 
Give only if applicable. Clark v. State, 783 So. 2d 967 (Fla. 2001).  

 A battery may be found as a result of the intentional touching or 
intentional striking of something other than the actual body of the person. 
However, the object that is touched or struck must have such an intimate 
connection with the person that it is to be regarded as a part or as an 
extension of the person. For example, in cases where a person intentionally 
drove into another occupied vehicle, it is for you to determine whether the 
vehicle that was struck should be considered as a part or as an extension of 
the person inside that vehicle. This determination may include consideration 



about whether the person was “touched” through the force of impact by being 
jostled or otherwise impacted through the transfer of energy from the 
collision.    
  

Lesser Included Offenses 
 

AGGRAVATED BATTERY ON LAW ENFORCEMENT OFFICER, 
FIREFIGHTER, ETC. — 784.07(2)(d) 

CATEGORY ONE CATEGORY TWO  FLA. STAT INS. NO. 
Aggravated battery    784.045 8.4 
Felony battery*  784.041 8.5 
Battery on a law 
enforcement officer 

  784.07(2)(b) 
  

8.11 
  

Battery  784.03 8.3 
 Attempt 777.04(1)  5.1 
    

Comments 
 

*The lesser included offense of Felony Battery is only applicable only if 
element 2a is charged and proved. 

See Spurgeon v. State, 114 So. 3d 1042 (Fla. 5th DCA 2013)(holding that a 
conviction for a violation of § 784.07(2), Florida Statutes, had to be vacated 
because the statute does not include physicians, employees, agents, or volunteers 
of facilities that do not satisfy the definition of a hospital under chapter 395). 

Florida law on alternative conduct statutes is unsettled. For example, in a 
DUI case, it is permissible for some jurors to conclude the State proved only  
driving while impaired and other jurors to conclude the State proved only driving 
with an unlawful breath alcohol level. Euceda v. State, 711 So. 2d 122 (Fla. 3d 
DCA 1998). However, according to the Second District, it is improper for some 
jurors to conclude the State proved only that the defendant intentionally caused 
great bodily harm and other jurors to conclude the State proved only that the 
defendant used a deadly weapon. Miller v. State, 123 So. 3d 595 (Fla. 2d DCA 
2013). Unless the case law changes, in Aggravated Battery cases where the State 
has charged both alternatives, trial judges must give a special instruction that 
informs jurors they must be unanimous on each alternative theory.  

Num-chucks, which were originally designed as a farm tool, can be a deadly 
weapon. R.V. v. State, 497 So. 2d 912 (Fla. 5th DCA 1986). Jurors could find that 



a 7-inch straight-edged razor might be a dangerous weapon. R.R. v. State, 826 So. 
2d 465 (Fla. 5th DCA 2002). In trials involving these types of objects, the judge 
should consider a special instruction informing jurors that an object can be a 
deadly weapon if its sole modern use is to cause great bodily harm or death. A 
special instruction may also be necessary in cases where the deadly weapon was an 
animal or a substance or something that is not commonly referred to as an “object. 

This instruction was adopted in 1992 [603 So. 2d 1175] and was amended in 
1995 [657 So. 2d 1152], 2007 [962 So. 2d 310], 2008 [994 So. 2d 1038], and 2015 
[157 So. 3d 1027], and 2020. 
 

8.14 AGGRAVATED BATTERY ON PERSON 65 YEARS OF AGE OR 
OLDER 

 784.08(2)(a), Fla. Stat. 
 

To prove the crime of Aggravated Battery on a Person 65 Years of Age 
or Older, the State must prove the following three elements beyond a 
reasonable doubt.  The first element is a definition of bBattery. 
 

           Give 1a or 1b or both as applicable.  
1. (Defendant) intentionally 
 

  a.  [actually and intentionally touched or struck (victim)  
                          against [his] [her] will]. 

           b.  [intentionally caused bodily harm to (victim)]. 

 

Give 2a or 2b or both as applicable. 
2. (Defendant) in committing the bBattery 

 

a. intentionally or knowingly caused 
 

  [great bodily harm to (victim)]. 
  [permanent disability to (victim)]. 



                     [permanent disfigurement to (victim)]. 
 

b. used a deadly weapon. 
 

3. (Victim) was at the time 65 years of age or older. 
 

§ 784.08(2), Fla. Stat. 
It is not necessary for the State to prove that (defendant) knew or had 

reason to know the age of (victim).  
 
Definition. Give if 2b alleged. 
A weapon is a “deadly weapon” if it is used or threatened to be used in a 

way likely to produce death or great bodily harm.  
 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used or threatened to be used in the ordinary and usual 
manner contemplated by its design and construction.  

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used or threatened to be used in a manner likely to 
cause death or great bodily harm. 

 Give if applicable.  

“Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 
      Give only if applicable. Fey v. State, 125 So. 3d 828 (Fla. 4th DCA 2013). 

An intentional touching or striking includes situations where a 
defendant knows that a touch or strike is substantially certain to result from 
his or her act. 

 

Give only if applicable. Clark v. State, 783 So. 2d 967 (Fla. 2001).  
 A battery may be found as a result of the intentional touching or 
intentional striking of something other than the actual body of the person. 



However, the object that is touched or struck must have such an intimate 
connection with the person that it is to be regarded as a part or as an 
extension of the person. For example, in cases where a person intentionally 
drove into another occupied vehicle, it is for you to determine whether the 
vehicle that was struck should be considered as a part or as an extension of 
the person inside that vehicle. This determination may include consideration 
about whether the person was “touched” through the force of impact by being 
jostled or otherwise impacted through the transfer of energy from the 
collision.   
 

Lesser Included Offenses 
 

AGGRAVATED BATTERY ON PERSON 65 YEARS OF AGE OR 
OLDER – 784.08(2)(a) 

CATEGORY ONE CATEGORY TWO  FLA. STAT INS. NO. 

Aggravated battery    784.045  8.4 

Felony battery*  784.041 8.5 

Battery on person 65 
years of age or older 

  784.08(2)(c)  8.16 

Battery  784.03 8.3 

 Attempt 777.04(1)  5.1 

 Improper exhibition of 
dangerous weapons or 
firearms 

790.10 10.5 

 Discharging firearms in 
public 

790.15 10.6 

   

Comments 
 



*The lesser included offense of Felony Battery is only applicable only if 
element 2a is charged and proved. 

 

Florida law on alternative conduct statutes is unsettled. For example, in a 
DUI case, it is permissible for some jurors to conclude the State proved only  
driving while impaired and other jurors to conclude the State proved only driving 
with an unlawful breath alcohol level. Euceda v. State, 711 So. 2d 122 (Fla. 3d 
DCA 1998). However, according to the Second District, it is improper for some 
jurors to conclude the State proved only that the defendant intentionally caused 
great bodily harm and other jurors to conclude the State proved only that the 
defendant used a deadly weapon. Miller v. State, 123 So. 3d 595 (Fla. 2d DCA 
2013). Unless the case law changes, in Aggravated Battery cases where the State 
has charged both alternatives, trial judges must give a special instruction that 
informs jurors they must be unanimous on each alternative theory.  

Num-chucks, which were originally designed as a farm tool, can be a 
deadly weapon. R.V. v. State, 497 So. 2d 912 (Fla. 5th DCA 1986). Jurors 
could find that a 7-inch straight-edged razor might be a dangerous weapon. 
R.R. v. State, 826 So. 2d 465 (Fla. 5th DCA 2002). In trials involving these 
types of objects, the judge should consider a special instruction informing 
jurors that an object can be a deadly weapon if its sole modern use is to cause 
great bodily harm or death. A special instruction may also be necessary in cases 
where the deadly weapon was an animal or a substance or something that is not 
commonly referred to as an “object. 

 
This instruction was adopted in 1997 [697 So.2d 84] and amended in 2007 

[962 So. 2d 310], and 2020. 
 

8.15 AGGRAVATED ASSAULT ON PERSON 
65 YEARS OF AGE OR OLDER 

§ 784.08(2)(b), Fla. Stat. 

To prove the crime of Aggravated Assault on a Person 65 Years of Age 
or Older, the State must prove the following five elements beyond a 
reasonable doubt. The first three elements define assault. 

1. (Defendant) intentionally and unlawfully threatened, either by 
word or act, to do violence to (victim). 



2. At the time, (defendant) appeared to have the ability to carry out 
the threat. 

3. The act of (defendant) created in the mind of (victim) a well-
founded fear that the violence was about to take place. 

 Give 4a and/or 4b or both as applicable. If 4b is alleged, give the elements 
of the felony charged. 

4. a. The assault was made with a deadly weapon. 

   b.  The assault was made with a fully-formed conscious intent 
                         to commit (felony charged) upon (victim). 

5. (Victim) was at the time 65 years of age or older. 

 Give if applicable. McClain v. State, 383 So. 2d 1146 (Fla. 4th DCA 1980); 
Smithson v. State, 689 So. 2d 1226 (Fla. 5th DCA 1997); Gilbert v. State, 347 So. 
2d 1087 (Fla. 3d DCA 1977). 
 If the circumstances were such as to ordinarily induce a well-founded 
fear in the mind of a reasonable person, then (victim) may be found to have 
been in fear, and actual fear on the part of (victim) need not be shown. 

Definition. Give if 4a alleged. 
 A weapon is a “deadly weapon” if it is used or threatened to be used in a 
way likely to produce death or great bodily harm. 
 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used or threatened to be used in a manner likely to 
cause death or great bodily harm. 

 
 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 



Give if 4a alleged. 
 It is not necessary for the State to prove that the defendant had an 
intent to kill. 

Lesser Included Offenses 

AGGRAVATED ASSAULT ON PERSON 65 YEARS OF AGE OR 
OLDER — 784.08(2)(b) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Aggravated assault  784.021 8.2 

Assault on person 65 
years of age or older 

 784.08(2)(d) 8.17 

Improper exhibition of 
a dangerous weapon or 
firearm, if  

§ 784.021(1)(a), Fla. 
Stat., is charged*  

 790.10* 10.5* 

Assault  784.011 8.1 

 Attempt 777.04(1) 5.1 

 Discharging a firearms 
in public 

790.15 10.6 

 
Comments 

*It is not clear whether a charging document that tracks the statute for 
Aggravated Assault with a Deadly Weapon necessarily charges Improper 
Exhibition. Contrast Christ v. State, 104 So. 3d 1262 (Fla. 2d DCA 2013) and 
Michaud v. State, 47 So. 3d 374 (Fla. 5th DCA 2010) with Mack v. State, 305 So. 
2d 264 (Fla. 3d DCA 1974). 

Num-chucks, which were originally designed as a farm tool, can be a 
deadly weapon. R.V. v. State, 497 So. 2d 912 (Fla. 5th DCA 1986). Jurors could 



find that a 7-inch straight-edged razor might be a dangerous weapon. R.R. v. 
State, 826 So. 2d 465 (Fla. 5th DCA 2002). In trials involving these types of 
objects, the judge should consider a special instruction informing jurors that 
an object can be a deadly weapon if its sole modern use is to cause great 
bodily harm or death. A special instruction may also be necessary in cases where 
the deadly weapon was an animal or a substance or something that is not 
commonly referred to as an “object.”      

This instruction was adopted in 1997 [697 So. 2d 84] and amended in 2013 
[131 So. 3d 755], and 2016 [195 So. 3d 356], and 2020. 

 
10.1 UNLICENSED CARRYING A CONCEALED [WEAPON] 

[FIREARM] 
§ 790.01, Fla. Stat. 

 To prove the crime of Unlicensed Carrying a Concealed [Weapon] 
[Firearm], the State must prove the following three* elements beyond a 
reasonable doubt: 

1. (Defendant) knowingly carried on or about [his] [her] 
person [a firearm] [a weapon] [a electric weapon or device]. 

2. The [firearm] [weapon] [electric weapon or device] was concealed 
from the ordinary sight of another person. 

3.*     At that time, (defendant) was not licensed to carry a concealed 
          [weapon] [electric weapon] [firearm].  

 Ensor v. State, 403 So. 2d 349 (Fla. 1981); Dorelus v. State, 747 So. 2d 368 
(Fla. 1999).  

The term “on or about [his] [her] person” means physically on the 
person or readily accessible to [him] [her]. 

 The term “ordinary sight of another person” means the casual and 
ordinary observation of another in the normal associations of life. A [firearm] 
[weapon] need not be completely hidden for you to find that it was concealed. 
However, a [firearm] [weapon] is not concealed if, although not fully exposed, 
its status as a [firearm] [weapon] is detectable by ordinary observation. 



Definitions. Give asonly the applicable paragraphs. § 790.001, Fla. Stat. 
§ 790.001(3)(a), Fla. Stat. 
A “concealed weapon” means any dirk, metallic knuckles, billie, tear 

gas gun, chemical weapon or device, or other deadly weapon carried on or 
about a person in such manner as to conceal the weapon from the ordinary 
sight of another person. 

 R.R. v. State, 826 So. 2d 465 (Fla. 5th DCA 2002); Cook v. Crosby, 914 So. 
2d 490 (Fla. 1st DCA 2005). 

           A “deadly weapon” is any instrument which will likely cause death or 
great bodily harm when used in the ordinary and usual manner contemplated 
by its design and construction. An object can be a deadly weapon if its sole 
modern use is to cause great bodily harm. An object not designed for use as a 
weapon may nonetheless be a deadly weapon if its use, intended use, or 
threatened use by the defendant was in a manner likely to inflict death or 
great bodily harm. 

A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was intended to be used [or threatened to be used] in a 
manner likely to cause death or great bodily harm.  

           “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

      § 790.001(14), Fla. Stat. 

 “Electric weapon or device” means any device which, through the 
application or use of electrical current, is designed, redesigned, used, or 
intended to be used for offensive or defensive purposes, the destruction of life, 
or the infliction of injury. 

 § 790.001(6), Fla. Stat. 



 A “firearm” means any weapon [including a starter gun] which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; [the frame or receiver of any such weapon;] [any firearm 
muffler or firearm silencer;] [any destructive device;] [any machine gun]. 
[The term “firearm” does not include an antique firearm unless the antique 
firearm is used in the commission of another crime. An antique firearm is 
(insert definition in 790.001(1), Fla. Stat.] [A destructive device is (insert 
definition in § 790.001(4), Fla. Stat.]. 

State of emergency. § 790.01(3)(a), Fla. Stat. The statute and case law are 
silent as to: (1) which party bears the burden of persuasion of the defense, and (2) 
the standard for the burden of persuasion. Under the common law, defendants had 
both the burden of production and the burden of persuasion on affirmative 
defenses by a preponderance of the evidence. The Florida Supreme Court has often 
decided, however, that once a defendant meets the burden of production on an 
affirmative defense, the burden of persuasion is on the State to disprove the 
affirmative defense beyond a reasonable doubt (e.g., self-defense and consent to 
enter in a burglary prosecution). In the absence of case law, trial judges must 
resolve the issue via a special instruction.  See the opinion in Dixon v. United 
States, 548 U.S. 1 (2006), for further guidance. 
 It is a defense to the charge of Unlicensed Carrying a Concealed 
[Weapon] [Firearm] if a person [carries a concealed weapon] [who may 
lawfully possess a firearm, carries a concealed firearm] on or about [his] [her] 
person, while in the act of evacuating during a mandatory evacuation order 
issued during a state of emergency declared by [the governor under Chapter 
252 of Florida Statutes] [a local authority under Chapter 870 of Florida 
Statutes]. 

 “In the act of evacuating” means the immediate and urgent movement 
of a person away from the evacuation zone within 48 hours after a mandatory 
evacuation is ordered. [The 48 hours may be extended by an order issued by 
the Governor.] 

If burden of persuasion is on the defendant: 

If you find that defendant proved (insert appropriate burden of 
persuasion) that, at the time of the carrying, [he] [she] was in the act of 



evacuating during a mandatory evacuation order issued during a state of 
emergency that had been declared by [the governor under Chapter 252 of 
Florida Statutes] [a local authority under Chapter 870 of Florida Statutes], 
you should find [him] [her] not guilty. 

If the defendant did not prove (insert appropriate burden of persuasion) 
that, at the time of the carrying, [he] [she] was in the act of evacuating during 
a mandatory evacuation order issued during a state of emergency that had 
been declared by [the governor under Chapter 252 of Florida Statutes] [a 
local authority under Chapter 870 of Florida Statutes], you should find [him] 
[her] guilty, if all the elements of the charge have been proven beyond a 
reasonable doubt. 

If burden of persuasion is on the State: 
If you find that the State proved (insert appropriate burden of persuasion) 

that, at the time of the carrying, the defendant was not in the act of evacuating 
during a mandatory evacuation order issued during a state of emergency that 
had been declared by [the governor under Chapter 252 of Florida Statutes] [a 
local authority under Chapter 870 of Florida Statutes], you should find [him] 
[her] guilty, if all the elements of the charge have been proven beyond a 
reasonable doubt. 

If you find that the State failed to prove (insert appropriate burden of 
persuasion) that, at the time of the carrying, the defendant was not in the act 
of evacuating during a mandatory evacuation order issued during a state of 
emergency that had been declared by [the governor under Chapter 252 of 
Florida Statutes] [a local authority under Chapter 870 of Florida Statutes], 
you should find [him] [her] not guilty. 

 § 790.01(3)(b), Fla. Stat. The statute and case law are silent as to: (1) which 
party bears the burden of persuasion of the affirmative defense, and (2) the 
standard for the burden of persuasion. Under the common law, defendants had 
both the burden of production and the burden of persuasion on affirmative 
defenses by a preponderance of the evidence. The Florida Supreme Court has often 
decided, however, that once a defendant meets the burden of production on an 
affirmative defense, the burden of persuasion is on the State to disprove the 
affirmative defense beyond a reasonable doubt (e.g., self-defense and consent to 
enter in a burglary prosecution). In the absence of case law, trial judges must 



resolve the issue via a special instruction.  See the opinion in Dixon v. United 
States, 548 U.S. 1 (2006), for further guidance. Also, judges can insert the 
appropriate “burden of persuasion” language from the “state of emergency’ 
defense section above. 

 It is a defense for a person who carries for purposes of lawful self-
defense, in a concealed manner: 

1. A self-defense chemical spray. 

2. A nonlethal stun gun or dart-firing stun gun or other nonlethal 

electric weapon or device that is designed solely for defensive 

purposes. 

Lesser Included Offenses 

UNLICENSED CARRYING A CONCEALED [WEAPON] 
[FIREARM]— 790.01(1) and (2) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt 777.04(1) 5.1 

 

Comments 
 

*In Chapter 2015-44, Laws of Florida, the Legislature amended § 790.01, 
Fla. Stat. in a way that likely makes absence of a license an element of the crime. 
Prior to this statutory amendment, licensure was an affirmative defense. Mackey v. 
State, 124 So. 3d 176 (Fla. 2013). The Committee on Standard Jury Instructions in 
Criminal Cases believes Mackey was probably abrogated by the 2015 change to the 
statute. 

See § 790.25(5), Fla. Stat. for the defense for adults who carry weapons for 
self-defense or another lawful purpose within the interior of a private conveyance 
if securely encased or otherwise not readily accessible for immediate use. 



See Santiago v. State, 77 So. 3d 874 (Fla. 4th DCA 2012) for the law on 
carrying a concealed weapon within one’s own home. 

See § 790.06, Fla. Stat. for the definition of license to carry a concealed 
weapon or firearm. 

A special instruction will be necessary in cases where the deadly weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

This instruction was adopted in 1981 and was amended in 1989, 2013 [131 
So. 3d 720], and 2018 [253 So. 3d 1040], and 2020. 

 

10.2     CARRYING A CONCEALED [WEAPON] [FIREARM] IN A 
PROHIBITED PLACE 
§ 790.06(12), Fla. Stat. 

           To prove the crime of Carrying a Concealed [Weapon] [Firearm] in a 
Prohibited Place, the State must prove the following element beyond a 
reasonable doubt: 

1. (Defendant) knowingly and willfully carried on or about [his] [her] 
person [a concealed firearm] [a concealed weapon] in 

Give as applicable.  
a place of nuisance.  
a police, sheriff, or highway patrol station.  
a detention facility, prison, or jail.  
a courthouse.  
a courtroom. 
a polling place. 
a meeting of the governing body of a county, public school 
district, municipality, or special district. 
a meeting of the Legislature or a committee thereof. 
a school, college, or professional athletic event not related to 
firearms. 
an elementary or secondary school facility or administration 
building. 
a career center. 
any portion of an establishment licensed to dispense alcoholic 



beverages for consumption on the premises, which portion of the 
establishment is primarily devoted to such purpose. 
a college or university facility.  
the inside of the passenger terminal and sterile area of any 
airport, provided that no person shall be prohibited from 
carrying any legal firearm into the terminal, which firearm is 
encased for shipment for purposes of checking such firearm as 
baggage to be lawfully transported on any aircraft. 
a place where the carrying of firearms is prohibited by federal 
law.  

              
“Willfully” means intentionally and purposely. 
 
Ensor v. State, 403 So. 2d 349 (Fla. 1981); Dorelus v. State, 747 So. 2d 368 

(Fla. 1999).  
             The term “on or about [his] [her] person” means physically on the 
person or readily accessible to [him] [her]. 

Define only applicable terms. § 790.001, Fla. Stat. 
A “concealed firearm” means any firearm, which is carried on or about a 

person in such a manner as to conceal the firearm from the ordinary sight of 
another person. A “firearm” means any weapon [including a starter gun] 
which will, is designed to, or may readily be converted to expel a projectile by 
the action of an explosive; [the frame or receiver of any such weapon;] [any 
firearm muffler or firearm silencer;] [any destructive device;] [any machine 
gun].  

The term “firearm” does not include an antique firearm unless the 
antique firearm is used in the commission of another crime. An “antique 
firearm” is (insert definition in 790.001(1), Fla. Stat. 

A “destructive device” is (insert definition in § 790.001(4), Fla. Stat.  

A “machine gun” means any firearm, which shoots, or is designed to shoot, 
automatically more than one shot, without manually reloading, by a single function 
of the trigger. 

          A “concealed weapon” means any dirk, metallic knuckles, billie, tear gas 
gun, chemical weapon or device, or other deadly weapon carried on or about a 
person in such manner as to conceal the weapon from the ordinary sight of 
another person.  



 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

           An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was intended to be used [or threatened to be used] in a 
manner likely to cause death or great bodily harm.  
 
           “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

          Give in all cases. 
The term “ordinary sight of another person” means the casual and 

ordinary observation of another in the normal associations of life.  

A [firearm] [weapon] need not be completely hidden for you to find that 
it was concealed. However, a [firearm] [weapon] is not concealed if, although 
not fully exposed, its status as a [firearm] [weapon] is detectable by ordinary 
observation.  

Lesser Included Offenses 

CARRYING A CONCEALED WEAPON OR FIREARM IN A 
PROHIBITED PLACE—790.06(12) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 
None    

 Attempt 777.04(1) 5.1 
 

Comments 

§ 790.06(12), Fla. Stat. and this instruction apply in cases where the 
defendant is alleged to have carried a concealed weapon or firearm in a prohibited 
place, and where either the defendant has a license to carry a concealed firearm or 
weapon, or the State is unable to prove the absence of a license. If the State can 
prove that the defendant does not have a license, it is expected the State would 
proceed under § 790.01, Fla. Stat., in which case instruction 10.1 would apply.  

If a “place of nuisance” is alleged, the court should adopt a definition from  
§ 823.05, Fla. Stat. Additional definitions might be appropriate depending on the 
prohibited place that is alleged.    



There are exceptions for concealed weapons/firearms in courtrooms            
(§ 790.06(12)(a)5., Fla. Stat.) and college/university facilities (§ 790.06(12)(a)13., 
Fla. Stat.) that may be treated as affirmative defenses. A special instruction will be 
needed if an exception is at issue. Also, a person who is licensed to carry a 
concealed firearm does not violate this statute by carrying or storing a firearm in a 
vehicle for lawful purposes. See § 790.06(12)(b), Fla. Stat.  

A special instruction will be necessary in cases where the deadly weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”    

          This instruction was adopted in 2020. 

 

10.3 PERSONS ENGAGED IN CRIMINAL OFFENSE HAVING 
[WEAPON] [ELECTRIC WEAPON OR DEVICE] [CONCEALED 

WEAPON] [FIREARM] [CONCEALED FIREARM] 
§§ 790.07(1) and (2), Fla._Stat. 

 To prove the crime of (crime charged), the State must prove the 
following two elements beyond a reasonable doubt: 

 Give 1a or 1b or both as applicable. 

1. (Defendant) 
a. [[displayed] [used] [threatened to use] [attempted to use] 

 

[a weapon]]. 

[a firearm]]. 

[an electric weapon or device]]. 

 

b. [carried a [weapon] [firearm], whichthat was concealed from the 
ordinary sight of another person]. 

 

2. [He] [She] did so while [committing or attempting to commit the 
felony ofa[n] (felony alleged)] [under indictment]. 



 

1. Define the felony alleged. If Burglary, also define crime that was 
object of the burglary. The felony cannot be antitrust violations, 
unfair trade practices, restraints of trade, nonsupport of dependents, 
bigamy, or other similar offenses. See § 790.07(3), Fla. Stat. 

 

2. Define “"attempt"” if applicable (see instruction 5.1). 

 

3. Adapt the definition of the weapon or firearm alleged from § 790.001, 
Fla.Stat., as required by the allegations. 
 

 Give if “firearm” is applicable. § 790.001(6), Fla. Stat. 

A “firearm” means any weapon [including a starter gun] which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; [the frame or receiver of any such weapon;] [any firearm 
muffler or firearm silencer;] [any destructive device;] [any machine gun]. 
[The term “firearm” does not include an antique firearm unless the antique 
firearm is used in the commission of another crime. An antique firearm is 
(insert definition in 790.001(1), Fla. Stat.)] [A destructive device is (insert 
definition in § 790.001(4), Fla. Stat.)]. 

Give if “weapon” in element #1a is applicable. § 790.001(13), Fla. Stat. 
“Slungshot” is defined in § 790.001(12), Fla. Stat. 
  A “weapon” is any dirk, knife, metallic knuckles, slungshot, billie, tear 
gas gun, chemical weapon or device, or other deadly weapon except a firearm 
or a common pocketknife, plastic knife, or blunt-bladed table knife. 

A “deadly weapon” is any object other than a firearm that will likely 
cause death or great bodily harm if used in the ordinary and usual manner 
contemplated by its design and construction.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was [used] [or] [threatened to be used] [or] [intended to 



be used] [or] [attempted to be used] in a manner likely to cause death or great 
bodily harm.  

           “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 There is a conflict within the district courts about whether an open common 
pocketknife is a weapon: 

 Give if applicable. Porter v. State, 798 So. 2d 855 (Fla. 5th DCA 2001); 
J.R.P. v. State, 979 So. 2d 1178 (Fla. 3d DCA 2008). 

  However, an open pocketknife could constitute a weapon. 

 Give if applicable. G.R.N. v. State, 220 So. 3d 1267 (Fla. 4th DCA 2017). 

 If a common pocketknife is open, it is still considered to be a common 
pocketknife. 

 Give if “electric weapon or device” in element #1a is applicable.                    
§ 790.001(14), Fla. Stat. 

 “Electric weapon or device” means any device which, through the 
application or use of electrical current, is designed, redesigned, used, or 
intended to be used for offensive or defensive purposes, the destruction of life, 
or the infliction of injury. 

Give if element #1b is applicable. 

The term “ordinary sight of another person” means the casual and 
ordinary observation of another in the normal associations of life. A [firearm] 
[weapon] need not be completely hidden for you to find that it was concealed. 
However, a [firearm] [weapon] is not concealed if, although not fully exposed, 
its status as a [firearm] [weapon] is detectable by ordinary observation. 

Give if “concealed weapon” in element #1b is applicable. § 790.001(3)(a), 
Fla. Stat. 

A “concealed weapon” means any dirk, metallic knuckles, billie, tear 
gas gun, chemical weapon or device, or other deadly weapon carried on or 



about a person in such manner as to conceal the weapon from the ordinary 
sight of another person. 

A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was intended to be used in a manner likely to cause 
death or great bodily harm.  

           “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

Lesser Included Offenses 

PERSONS ENGAGED IN CRIMINAL OFFENSE, HAVING 
[WEAPONS] [ELECTRIC WEAPON OR DEVICE] [CONCEALED 

WEAPON] [FIREARM] [CONCEALED FIREARM] — 790.07 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt (may be 
applicable when 
concealed weapon is 
charged) 

777.04(1) 5.1 

 Carrying concealed 
firearm 

790.01 10.1 

 Carrying concealed 
weapons 

790.01 10.1 

 Improper exhibition of 
dangerous weapons 

790.10 10.5 

 



Comments 

The crimes in § 790.07(1), Florida Statutes, and § 790.07(2), Florida 
Statutes, are bumped up to a first degree felony if a defendant has previously been 
convicted of subsection (1) or (2). See § 790.07(4), Florida Statutes. As of August 
2019, it is unclear whether the existence of a prior conviction will be treated as an 
element of the crime that must be found by the jury in a bifurcated proceeding or 
whether a prior violation can be proven to the judge at sentencing. It is also unclear 
whether a conviction includes a withhold of adjudication. 

A special instruction will be necessary in cases where the deadly weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

 This instruction was adopted in 1981 and amended in 1989, and 1992, and 
2020. 

 

10.5 IMPROPER EXHIBITION OF A [WEAPON] [FIREARM] 
§ 790.10, Fla. Stat. 

To prove the crime of Improper Exhibition of a [Weapon] [Firearm], 
the State must prove the following three elements beyond a reasonable doubt: 

1. (Defendant) had or carried [a weapon] [a firearm] [a dirk] [a 
sword] [a sword cane] [an electric weapon or device]. 

2. (Defendant) exhibited the [weapon] [firearm] [dirk] [sword] 
[sword cane] [electric weapon or device] in a [rude] [careless] 
[angry] [or] [threatening] manner. 

3. [He] [She] did so in the presence of one or more persons. 

 Defense. 

 If you find that the defendant exhibited the [weapon] [firearm] [dirk] 
[sword] [sword cane] [electric weapon or device] in necessary self-defense, you 
must find [him] [her] not guilty. Read appropriate self-defense instruction. 



Give asonly applicable paragraphs.  
 Definitions. 
 § 790.001(13), Fla. Stat., and Porter v. State, 798 So. 2d 855 (Fla. 5th DCA 
2001).“Slungshot” is defined in § 790.001(12), Fla. Stat. 
  A “weapon” is any dirk, knife, metallic knuckles, slungshot, billie, tear 
gas gun, chemical weapon or device, or other deadly weapon except a firearm 
or a common pocketknife, plastic knife, or blunt-bladed table knife. 

 There is a conflict within the district courts about whether an open common 
pocketknife is a weapon: 

 Give if applicable. Porter v. State, 798 So. 2d 855 (Fla. 5th DCA 2001); 
J.R.P. v. State, 979 So. 2d 1178 (Fla. 3d DCA 2008). 

  However, an open pocketknife could constitute a weapon. 

 Give if applicable. G.R.N. v. State, 220 So. 3d 1267 (Fla. 4th DCA 2017). 

 If a common pocketknife is open, it is still considered to be a common 
pocketknife. 

 R.R. v. State, 826 So. 2d 465 (Fla. 5th DCA 2002); Cook v. Crosby, 914 So. 
2d 490 (Fla. 1st DCA 2005). 

 A “deadly weapon” is any instrument which will likely cause death or 
great bodily harm when used in the ordinary and usual manner contemplated 
by its design and construction. An object can be a deadly weapon if its sole 
modern use is to cause great bodily harm. An object not designed for use as a 
weapon may nonetheless be a deadly weapon if its use, intended use, or 
threatened use by the defendant was in a manner likely to inflict death or 
great bodily harm. 

A “deadly weapon” is any object other than a firearm that will likely 
cause death or great bodily harm if used in the ordinary and usual manner 
contemplated by its design and construction.  

          Give of applicable.   



An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used, threatened to be used, or intended to be used 
in a manner likely to cause death or great bodily harm.  

“Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 § 790.001(14), Fla. Stat. 

“Electric weapon or device” means any device which, through the 
application or use of electrical current, is designed, redesigned, used, or 
intended to be used for offensive or defensive purposes, the destruction of life, 
or the infliction of injury. 

 § 790.001(6), Fla. Stat. 

A “firearm” means any weapon [including a starter gun] which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; [the frame or receiver of any such weapon;] [any firearm 
muffler or firearm silencer;] [any destructive device;] [any machine gun]. 
[The term “firearm” does not include an antique firearm unless the antique 
firearm is used in the commission of another crime. An antique firearm is 
(insert definition in 790.001(1), Fla. Stat.)] [A destructive device is (insert 
definition in § 790.001(4), Fla. Stat.)]. 

 
Lesser Included Offenses 

 
IMPROPER EXHIBITION OF A WEAPON OR FIREARM — 790.10 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt 777.04(1) 5.1 

 Assault 784.011 8.1 

 
Comments 

 
Read instructions 3.6(f) or 3.6(g) as applicable, if the defendant is claiming 

self-defense, defense of others, or defense of property.  



A special instruction will be necessary in cases where the weapon was an 
animal or a substance or something that is not commonly referred to as an “object.”      

This instruction was adopted in 1981 and amended in 2013 [131 So. 3d 720], 
2016 [195 So. 3d 356], and 2018 [253 So. 3d 1040], and 2020. 

 

10.11 FURNISHING [FIREARM] [WEAPONS] TO MINORS [OR] 
[FURNISHING DANGEROUS WEAPON TO PERSON OF UNSOUND 

MIND] 

§ 790.17, Fla._Stat. 

 To prove the crime of Furnishing a Weapon to a Minor(name of crime), 
the State must prove the following two elements beyond a reasonable doubt: 

 Give as applicable. 

1. a.  (Defendant) [sold] [hired] [bartered] [lent] [transferred] [gave] 
(name of minor) a [weapon] [dirk] [electric weapon or device] 

without the permission of the [parent] [guardian] of (name of  

minor). 

 

 b.  (Defendant) [sold] [hired] [bartered] [lent] [transferred] [gave] 

[an electric weapon or device] [a dangerous weapon] to (name 

of person of unsound mind). 

 

 c.   (Defendant) knowingly or willfully transferred a firearm to 

       (name of minor) without the permission of the [parent] 

                [guardian] of (name of minor). 

 



 d.   (Defendant) knowingly or willfully sold a firearm to 

       (name of minor). 

 

                         (Defendant) 

 

[sold] 

[hired] 

[bartered] 

[lent] 

[gave] 

 

(weapon alleged) to (minor alleged). 

 

           Give as applicable. 

2. a.  (Minor alleged) was at the time under 18 years of age. 
 

b.  (Person of unsound mind) was at the time a person of unsound 

     mind. 

 Definitions. Give only those paragraphs that are applicable. 

 § 790.001(13), Fla. Stat. “Slungshot” is defined in § 790.001(12), Fla. Stat. 
 A "weapon" is legally defined as (adapt from § 790.001, Fla.Stat., as 
required by the allegations). 



A “weapon” is any dirk, knife, metallic knuckles, slungshot, billie, tear 
gas gun, chemical weapon or device, or other deadly weapon except a firearm 
or a common pocketknife, plastic knife, or blunt-bladed table knife. 

A “deadly weapon” is any object other than a firearm that will likely 
cause death or great bodily harm if used in the ordinary and usual manner 
contemplated by its design and construction.  

           An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if the defendant knew or was substantially certain that the 
object would be used or threatened to be used in a manner likely to cause 
death or great bodily harm.  

The following two paragraphs are applicable only if element #1b is charged.     

A “dangerous weapon” is any object [other than an ordinary 
pocketknife] that is readily capable of inflicting death or great bodily harm if 
used in the ordinary manner contemplated by its design and construction. 

 

An object not designed to inflict bodily harm [other than an ordinary 
pocketknife] may nonetheless be a “dangerous weapon” if the defendant knew 
or was substantially certain that the object would be used or threatened to be 
used in a manner likely to inflict death or great bodily harm. 

 

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 

 § 790.001(14), Fla. Stat. 

 “Electric weapon or device” means any device which, through the 
application or use of electrical current, is designed, redesigned, used, or 
intended to be used for offensive or defensive purposes, the destruction of life, 
or the infliction of injury. 



 § 790.001(6), Fla. Stat. 

 A “firearm” means any weapon [including a starter gun] which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; [the frame or receiver of any such weapon;] [any firearm 
muffler or firearm silencer;] [any destructive device;] [any machine gun]. 
[The term “firearm” does not include an antique firearm unless the antique 
firearm is used in the commission of another crime. An antique firearm is 
(insert definition in 790.001(1), Fla. Stat.)] [A destructive device is (insert 
definition in § 790.001(4), Fla. Stat.)]. 

“Willfully” means intentionally and purposely. 

 

 Defenses 

It is a defense to this charge that the parent or guardian of the minor 
consented to the transaction. 

 

If you find that the (weapon alleged) was an ordinary or common 
pocketknife, you must find the defendant not guilty. 

 

Lesser Included Offenses 

 

FURNISHING [FIREARM] [WEAPONS] TO MINORS UNDER 18 
YEARS OF AGE, ETC. — 790.17 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt 777.04(1) 5.1 

 



Comment 

A special instruction will be necessary in cases where the weapon was an 
animal or a substance or something that is not commonly referred to as an “object.”      

It is unclear whether a person may lawfully sell a firearm to a minor under 
18 years of age if the parent or guardian has given permission. 

 This instruction was adopted in 1981 and amended in 2020. 

10.15   CONVICTED FELONS CARRYING A CONCEALED WEAPON 

    OR CONVICTED FELON POSSESSING [A FIREARM] 
[AMMUNITION] [AN ELECTRIC WEAPON OR DEVICE] 

§ 790.23, Fla. Stat. 

 

 To prove the crime of (crime charged), the State must prove the 
following two elements beyond a reasonable doubt: 

 

1.  (Defendant) had been convicted of a felony. 
 

Give 2a and/or 2b or both as applicable. 

2. After the conviction, (defendant) knowingly 
 

a. owned or had in [his] [her] care, custody, possession, or control [a 
firearm] [an electric weapon or device] [ammunition]. 
 

b. carried a concealed weapon. 
 

 Definitions. 

 “Convicted” means that a judgment has been entered in a criminal 
proceeding by a court pronouncing the accused guilty. 



 

Give as appropriate.  

§ 790.001(6), Fla. Stat. 

 A “firearm” means any weapon [including a starter gun] which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; [the frame or receiver of any such weapon;] [any firearm 
muffler or firearm silencer;] [any destructive device;] [any machine gun]. 
[The term “firearm” does not include an antique firearm unless the antique 
firearm is used in the commission of another crime. An antique firearm is 
(insert definition in § 790.001(1), Fla. Stat.]. [A destructive device is (insert 
definition in § 790.001(4), Fla. Stat.]. 

   

 § 790.001(14), Fla. Stat. 

 An “electric weapon or device” means any device which, through the 
application or use of electrical current, is designed, redesigned, used, or 
intended to be used for offensive or defensive purposes, the destruction of life, 
or the infliction of injury. 

 

 § 790.001(19), Fla. Stat. 

         “Ammunition” means an object consisting of all of the following: 

a. A fixed metallic or nonmetallic hull or casing containing a primer. 
b. One or more projectiles, one or more bullets, or shot. 
c. Gunpowder. 

 Give the following five (or six) paragraphs only if defendant is charged with 
Convicted Felon Carrying a Concealed Weapon. See § 790.001(3)(a), Fla. Stat. 

 A “concealed weapon” means any dirk, metallic knuckles, billie, tear 
gas gun, chemical weapon or device, or other deadly weapon carried on or 



about a person in such manner as to conceal the weapon from the ordinary 
sight of another person. 

A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

Give the following paragraph only if applicable. 

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was intended [or threatened] to be used in a manner 
likely to cause death or great bodily harm.  

           “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 Ensor v. State, 403 So. 2d 349 (Fla. 1981); Dorelus v. State, 747 So. 2d 368 
(Fla. 1999).  

 The term “on or about [his] [her]a person” means physically on the 
person or readily accessible to [him] [her]. 

 

 The term “ordinary sight of another person” means the casual and 
ordinary observation of another in the normal associations of life. A weapon 
need not be completely hidden for you to find that it was concealed. However, 
a weapon is not concealed if, although not fully exposed, its status as a weapon 
is detectable by ordinary observation.  

 

 Give if appropriate. 

 R.R. v. State, 826 So. 2d 465 (Fla. 5th DCA 2002); Cook v. Crosby, 914 So. 
2d 490 (Fla. 1st DCA 2005). 

 A “deadly weapon” is any instrument which will likely cause death or 
great bodily harm when used in the ordinary and usual manner contemplated 
by its design and construction. An object can be a deadly weapon if its sole 



modern use is to cause great bodily harm. An object not designed for use as a 
weapon may nonetheless be a deadly weapon if its use, intended use, or 
threatened use by the defendant was in a manner likely to inflict death or 
great bodily harm.  

 Give only if element 2a alleged. 

 “Care” and “custody” mean immediate charge and control exercised by 
a person over the named object. The terms care, custody, and control may be 
used interchangeably. 

 

 Possession. Give only if element 2a alleged. 

To prove (defendant) “possessed” [a firearm] [an electric weapon or 
device] [ammunition], the State must prove beyond a reasonable doubt that 
[he] [she] a) knew of the existence of the [firearm] [electric weapon or device] 
[ammunition] and b) intentionally exercised control over it.  

Give if applicable and only if element 2a alleged.  

Control can be exercised over [a firearm] [an electric weapon or device] 
[ammunition] whether it is carried on a person, near a person, or in a 
completely separate location. Mere proximity to [a firearm] [an electric 
weapon or device] [ammunition] does not establish that the person 
intentionally exercised control over it in the absence of additional evidence. 
Control can be established by proof that (defendant) had direct personal 
power to control the [firearm] [electric weapon or device] [ammunition] or the 
present ability to direct its control by another.   

Joint possession. Give if applicable and only if element 2a alleged.  

Possession of [a firearm] [an electric weapon or device] [ammunition] 
may be sole or joint, that is, two or more persons may possess it. 

 

 Optional Definitions. Shaw v. State, 510 So. 2d 349 (Fla. 2d DCA 1987). 



 “Knowingly” means with actual knowledge and understanding of the 
facts or the truth. 

 

 “Knowingly” means an act done voluntarily and intentionally and not 
because of mistake or accident or other innocent reason. 

 

Lesser Included Offenses 

 

CONVICTED FELONS CARRYING A CONCEALED WEAPON OR 
CONVICTED FELON POSSESSING [A FIREARM] [AMMUNITION] 

[AN ELECTRIC WEAPON OR DEVICE] 

FIREARM/AMMUNITION/ELECTRIC WEAPON OR DEVICE—790.23 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Carrying a Concealed 
Weapon if Carrying a 
Concealed Weapon by a 
Convicted Felon is 
charged 

 790.01(1) 10.1 

 Attempt  777.04(1) 5.1 

 Carrying concealed 
firearm 

790.01(2) 10.1 

 

Comment 

 

A special instruction will be necessary in cases where the concealed weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      



This instruction was adopted in 1981 and amended in 1989 [543 So. 2d 
1205], 1992 [603 So. 2d 1175], 2007 [953 So. 2d 495], 2013 [131 So. 3d 720], and 
2018 [253 So. 3d 1024], and 2020. 

 

 

10.15(a) POSSESSION OF [A FIREARM] [AN ELECTRIC WEAPON OR 
DEVICE] [AMMUNITION] OR CARRYING A CONCEALED WEAPON 

BY A PERSON UNDER THE AGE OF 24 WHO HAS BEEN FOUND 
DELINQUENT OF AN OFFENSE WHICHTHAT WOULD BE A FELONY 

IF COMMITTED BY AN ADULT 

               § 790.23(1)(b) or (d), Fla. Stat. 

 To prove the crime of (crime charged), the State must prove the 
following three elements beyond a reasonable doubt: 

1. (Defendant) had been found by [a court of this state] [a court of 
another [state] [territory] [country]] to have committed a 
delinquent act that would be a felony if committed by an adult 
[and which was punishable by imprisonment for a term exceeding 
1 year]. 
 

Give 2a and/or 2b or both as applicable. 

2. After being found to have committed that delinquent act, 
(defendant) knowingly 
   
a. owned or had in [his] [her] care, custody, possession, or 

control [a firearm] [an electric weapon or device] 
[ammunition]. 

  

b. carried a concealed weapon. 
 

3.  (Defendant) was under 24 years of age at the time [he] [she] 



           [[owned or had in [his] [her[] care, custody, possession, or control,  

          [the firearm] [the electric weapon or device] [the ammunition]]  

          [or] [carried the concealed weapon]. 

 

  “Found” refers to a finding of fact by a court of competent jurisdiction and 
does not require an adjudication of guilt. State v. Menuto, 912 So. 2d 603 (Fla. 2d 
DCA 2005). 

 Definitions. 

§ 985.03(8), Fla. Stat. 

“Delinquent act” is a violation of law found by a court to have been 
committed by any married or unmarried child under 18 years of age. 

 Give as appropriate. 

 § 790.001(6), Fla. Stat. 

 A “firearm” means any weapon (including a starter gun) which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; the frame or receiver of such weapon; any firearm muffler or 
firearm silencer; any destructive device; or any machine gun. [The term 
“firearm” does not include an antique firearm unless the antique firearm is 
used in the commission of another crime. An antique firearm is (insert 
definition in § 790.001(1), Fla. Stat.)] [A destructive device is (insert definition in 
§_790.001(4), Fla. Stat.)]. 

             § 790.001(19), Fla. Stat. 

 “Ammunition” means an object consisting of all of the following: 

a. A fixed metallic or nonmetal hull or casing containing a primer. 
b. One or more projectiles, one or more bullets, or shot. 
c. Gunpowder. 

 
 § 790.001(14), Fla. Stat. 



 An “electric weapon or device” means any device which, through the 
application or use of electrical current, is designed, redesigned, used, or 
intended to be used for offensive or defensive purposes, the destruction of life, 
or the infliction of injury. 

            § 790.001(3)(a), Fla. Stat. Give the following five (or six) paragraphs only 
if element 2b alleged. 

 A “concealed weapon” means any dirk, metallic knuckles, billie, tear 
gas gun, chemical weapon or device, or other deadly weapon carried on or 
about a person in such a manner as to conceal the weapon from the ordinary 
sight of another person.  

A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

Give the following paragraph only if applicable. 

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was intended [or threatened] to be used in a manner 
likely to cause death or great bodily harm.  

           “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

           Ensor v. State, 403 So. 2d 349 (Fla. 1981); Dorelus v. State, 747 So. 2d 368 
(Fla. 1999). 

           The term “on or about a person” means physically on the person or 
readily accessible to [him] [her]. 

 

          The term “ordinary sight of another person” means the casual and 
ordinary observation of another in the normal associations of life. Absolute 
invisibility is not a necessary element to a finding of concealment.  

 Give if appropriate. 



           R.R. v. State, 826 So. 2d 465 (Fla. 5th DCA 2002); Cook v. Crosby, 914 So. 
2d 490 (Fla. 1st DCA 2005). 

 A “deadly weapon” is any instrument which will likely cause death or 
great bodily harm when used in the ordinary and usual manner contemplated 
by its design and construction. An object can be a deadly weapon if its sole 
modern use is to cause great bodily harm. An object can also be a deadly 
weapon because of the way it is used or intended to be used or threatened to 
be used.  

 Give only if element 2a alleged. 

 “Care” and “custody” mean immediate charge and control exercised by 
a person over the named object. The terms care, custody, and control may be 
used interchangeably. 

 Possession. Give only if element 2a alleged. 

To prove (defendant) “possessed” [a firearm] [an electric weapon or 
device] [ammunition], the State must prove beyond a reasonable doubt that 
[he] [she] a) knew of the existence of the [firearm] [electric weapon or device] 
[ammunition] and b) intentionally exercised control over it. 

 Give if applicable and only if element 2a alleged.  

Control can be exercised over [a firearm] [an electric weapon or device] 
[ammunition] whether it is carried on a person, near a person, or in a 
completely separate location. Mere proximity to [a firearm] [an electric 
weapon or device] [ammunition] does not establish that the person 
intentionally exercised control over it in the absence of additional evidence. 
Control can be established by proof that (defendant) had direct personal 
power to control the [firearm] [electric weapon or device] [ammunition] or the 
present ability to direct its control by another. 

   



Joint possession. Give if applicable and only if element 2a alleged. 

Possession of [a firearm] [an electric weapon or device] [ammunition] 
may be sole or joint, that is, two or more persons may possess it. 

 Optional Definitions. Shaw v. State, 510 So. 2d 349 (Fla. 2d DCA 1987). 

 “Knowingly” means with actual knowledge and understanding of the 
facts or the truth. 

           “Knowingly” means an act done voluntarily and intentionally and not 
because of mistake or accident or other innocent reason. 

Lesser Included Offenses 

CARRYING A CONCEALED WEAPON OR POSSESSING 
FIREARM/AMMUNITION/ELECTRIC WEAPON OR DEVICE BY A 

PERSON UNDER THE AGE OF 24 WHO HAS BEEN FOUND 
DELINQUENT OF AN OFFENSE WHICHTHAT WOULD BE A 
FELONY IF COMMITTED BY AN ADULT– 790.23(1)(b) or (d)  

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Carrying a Concealed 
Weapon if Carrying a 
Concealed Weapon is 
charged 

 790.01(1) 10.1 

 Attempt  777.04(1) 5.1 

 Carrying concealed 
firearm 

790.01(2) 10.1 

 

Comments 

 



 The 3-year minimum mandatory sentence for actual possession of a firearm 
does not apply because this crime is not listed in § 775.087(2), Fla. Stat. Potter v. 
State, 997 So. 2d 1215 (Fla. 1st DCA 2008). 

 

A special instruction will be necessary in cases where the weapon was an 
animal or a substance or something that is not commonly referred to as an “object.”      

 This instruction was adopted in 2012 [95 So. 3d 868] and amended in 2018 
[253 So. 3d 1024] and 2020. 

 
10.21 IMPROPER EXHIBITION OF A [WEAPON] [FIREARM]  

[AT A SCHOOL-SPONSORED EVENT] [ON SCHOOL PROPERTY]  
[ON A SCHOOL BUS] [AT A SCHOOL BUS STOP] 

 [WITHIN 1,000 FEET OF A SCHOOL] 
§ 790.115(1), Fla. Stat. 

To prove the crime of Improper Exhibition of a [Weapon] [Firearm] 
[Sword] [Sword Cane] [Electric Weapon or Device] [Destructive Device] [at] 
[on] [within] [(insert prohibited place in Fla. Stat. 790.115(1))], the State must 
prove the following four elements beyond a reasonable doubt. 

1. (Defendant) had or carried a[n] [weapon] [firearm] [sword] [sword 
cane] [electric weapon or device] [destructive device]. 

2. (Defendant) exhibited the [weapon] [firearm] [sword] [sword cane]      
[electric weapon or device] [destructive device] in a rude, careless, 
angry, or threatening manner. 

3. (Defendant) did so in the presence of one or more persons.  

4. At the time, (defendant) was [at a school-sponsored event] [on the 
grounds [or facilities] of a [school] [school bus]] [school bus stop]] 
[within 1,000 feet of the real property that compromises a [public 
or private elementary school] [middle school] [secondary school] 
during school hours [or during the time of a sanctioned school 
activity]]. 

Self-defense. 



If you find that the defendant exhibited the [weapon] [firearm] [sword] 
[sword cane] [electric weapon or device] [destructive device] in necessary self-
defense, you must find the defendant not guilty. Read instructions 3.6(f) and/or 
3.6(g) as applicable.  

 Definitions. Give as applicable. 
          § 790.001(13) and § 790.115(1), Fla. Stats. 
 “Weapon” means any dirk, knife, metallic knuckles, slungshot, billie, 
tear gas gun, chemical weapon or device, razor blade, box cutter, common 
pocketknife, box cutter, or a deadly weapon, except a plastic knife or blunt-
bladed table knife. 

A “deadly weapon” is any object other than a firearm that will likely 
cause death or great bodily harm if used in the ordinary and usual manner 
contemplated by its design and construction.  

          Give if applicable.   

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was [used] [or] [threatened to be used] [or] [intended to 
be used] in a manner likely to cause death or great bodily harm.  

“Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 R.R. v. State, 826 So. 2d 465 (Fla. 5th DCA 2002); Cook v. Crosby, 914 So. 
2d 490 (Fla. 1st DCA 2005). 

 A “deadly weapon” is any instrument which will likely cause death or 
great bodily harm when used in the ordinary and usual manner contemplated 
by its design and construction. An object can be a deadly weapon if its sole 
modern use is to cause great bodily harm. An object not designed for use as a 
weapon may nonetheless be a deadly weapon if its use, intended use, or 
threatened use by the defendant was in a manner likely to inflict death or 
great bodily harm.  

 § 790.001(6), Fla. Stat. 
 “Firearm” means any weapon (including a starter gun) which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; the frame or receiver of any such weapon, any firearm muffler 



or firearm silencer; any destructive device; any machine gun. [The term 
“firearm” does not include an antique firearm unless the antique firearm is 
used in the commission of another crime.] The definition of “antique firearm is 
in Fla. Stat. § 790.001(1). 

§ 790.001(14), Fla. Stat. 
  “Electric weapon or device” means any device which, through the 
application or use of electrical current, is designed, redesigned, used, or 
intended to be used for offensive or defensive purposes, the destruction of life, 
or the infliction of injury. 

See § 790.001(4), Fla. Stat. for the definition of “destructive device.” 

Lesser Included Offenses 

IMPROPER EXHIBITION OF A [WEAPON] [FIREARM] AT 
SCHOOL – 790.115(1) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Improper Exhibition of 
a Weapon or Firearm  
(except if the weapon 
is a closed common 
pocketknife) 

 790.10 10.5 

 Attempt 777.04(1) 5.1 

 Assault 784.011 8.1 

 
Comments 

The statute has an exception if the exhibition of the weapon or firearm was 
authorized and in support of school-sanctioned activities. SeeSee § 790.115(1), Fla. 
Stat.  

This crime does not apply if the exhibition of the weapon or firearm was on 
private real property, within 1,000 feet of a school, by the owner of the property or 
by a person who had been authorized, licensed, or invited by the owner to be on 
the property. SeeSee § 790.115(1), Fla. Stat. 



  This crime does not apply if the defendant was a law enforcement officer as 
defined in § 943.10(1), (2), (3), (4), (6), (7), (8), (9), or (14), Fla. Stat. SeeSee               
§ 790.115(3), Fla. Stat. 

 
A special instruction will be necessary in cases where the deadly weapon 

was an animal or a substance or something that is not commonly referred to as an 
“object.”     

Read instructions 3.6(f) or 3.6(g) as applicable, if the defendant is claiming 
self-defense, defense of others, or defense of property.  

 This instruction was adopted in 2014 [148 So. 3d 1204] and amended in 
2020. 
 

11.2  SEXUAL BATTERY — VICTIM 12 YEARS OF 

 AGE OR OLDER — GREAT FORCE OR DEADLY WEAPON 

§ 794.011(3), Fla. Stat. 

 To prove the crime of Sexual Battery upon a Person 12 Years of Age or 
Older with the Use of [a Deadly Weapon] [or] [Physical Force Likely to Cause 
Serious Personal Injury], the State must prove the following four elements 
beyond a reasonable doubt: 

Give 1a and/or 1b or both as applicable. 

1. a. (Defendant) committed an act [upon] [with] (victim) in 
which the sexual organ of the [(defendant)] [(victim)] 
penetrated or had union with the [anus] [vagina] [mouth] of 
the [(victim)] [(defendant)]. 

 

           b. (Defendant) committed an act [upon] [with] (victim) in 
which the [anus] [vagina] of [(victim)] [(defendant)] was 
penetrated by an object.  The definition of “an object” 
includes a finger. 

 



           Give 2a and/or 2b or both as applicable.  

2.  (Defendant), in the process, 

a. used or threatened to use a deadly weapon. 

b. used actual physical force likely to cause serious personal 
injury. 

3.    The act was done without the consent of (victim). 

4.    At the time of the offense, (victim) was 12 years of age or older.  

 Definitions. 

 Give in all cases. § 794.011(1)(a), Fla. Stat. 

 “Consent” means intelligent, knowing, and voluntary consent and does 
not include coerced submission.  Consent does not mean the failure by the 
alleged victim to offer physical resistance to the offender. 

 Give if applicable. 

 § 794.022(4), Fla. Stat. 

 Evidence of (victim’s) mental incapacity or defect, if any, may be 
considered in determining whether there was an intelligent, knowing, and 
voluntary consent. 

§ 794.011(1)(c), Fla. Stat. 

 “Mentally incapacitated” means that a person is rendered temporarily 
incapable of appraising or controlling his or her conduct due to the influence 
of a narcotic, anesthetic, or intoxicating substance administered to that person 
without his or her consent, or due to any other act committed upon that 
person without his or her consent. 

§ 794.011(1)(b), Fla. Stat. 

 “Mentally defective” means that a person suffers from a mental disease 
or defect that renders that person temporarily or permanently incapable of 
appraising the nature of his or her conduct. 



 Lakey v. State, 113 So. 3d 90 (Fla. 5th DCA 2013). 

“An object” includes a finger.  

 “Union” means contact. 

 Give if 2a alleged. 

 A weapon is a “deadly weapon” if it is used or threatened to be used in a 
way likely to produce death or great bodily harm. 

 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used or threatened to be used in the ordinary and usual 
manner contemplated by its design and construction.  

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used or threatened to be used in a manner likely to 
cause death or great bodily harm. 

 
 Give if 2b alleged. 

§ 794.011(1)(g), Fla. Stat. 

 “Serious personal injury” means great bodily harm or pain, permanent 
disability, or permanent disfigurement.  

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 Give if applicable. § 794.011(1)(h), Fla. Stat. 

 However, any act done for bona fide medical purposes is not a sexual 
battery. “Bona fide” means genuine. 

Give if requested. § 794.022, Fla. Stat. 

(Victim’s) lack of chastity is not a defense to the crime charged. 

                              Lesser-Included Offenses 



SEXUAL BATTERY — VICTIM OVER 12 — WEAPON OR FORCE 
— 794.011(3) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Sexual battery 
(Defendant 18 or 
older, victim 12 or 
older but less than 18) 

 794.011(5)(a) 11.4 

Sexual battery 
(Defendant 18 or 
older, victim 18 or 
older) 

 794.011(5)(b) 11.4 

Sexual battery 
(Defendant younger 
than 18, victim 12 or 
older) 

 794.011(5)(c) 11.4 

Lewd or lascivious 
battery (Victim 12 or 
older but less than 16) 

 800.04(4)(a)1.  11.10(a) 

 

Lewd or lascivious 
battery (Victim less 
than 16)* 

 800.04(4)(a)2.
* 

11.10(b)* 

Battery  784.03(1)(a)1. 8.3 

 Attempt 777.04(1) 5.1 

 Aggravated battery 784.045(1)(a) 8.4 

 Felony battery 784.041(1) 8.5 

 Aggravated assault 784.021(1)(a) 8.2 

 Battery 784.03(1)(a)2. 8.3 



 Assault 784.011 8.1 

 

Comments 

If the ages of either the defendant or the alleged victim are not in dispute, the 
parties may agree to pare down the necessary lesser-included offenses. The 
offenses in §§ 794.011(5)(a) – (5)(c), Fla. Stat., however, are included in any 
sexual battery offense charged under § 794.011(3), Fla. Stat., according to                             
§ 794.011(6)(a), Fla. Stat.  

  

*It is unclear whether the “encouraging, forcing, or enticing any person less 
than 16 years of age to engage in … any other act involving sexual activity” part of 
Lewd or Lascivious Battery in § 800.04(4)(a)2., Fla. Stat., is a necessary lesser-
included offense of § 794.011(3), Fla. Stat. If so, the judge should instruct only on 
“sexual activity” and not on “sadomasochistic abuse, sexual bestiality, or 
prostitution,” unless those acts are included in the charging document.    

 

There are also sex-related crimes that could be Category 2 offenses 
depending on the charging document and the evidence. 

 

SeeSee Instruction 11.16 or 11.16(a) if the State charged that the defendant 
qualified as a Dangerous Sexual Felony Offender, pursuant to § 794.0115, Fla. 
Stat. 

 

The 2014 legislature added a sentencing multiplier to § 921.0024(1)(b), Fla. 
Stat., for sexual battery crimes involving a defendant 18 years of age or older and a 
victim younger than 18 years of age. If the State has charged and intends to use this 
sentencing multiplier, a special instruction will be necessary for the jury to make 
additional findings regarding ages. 



 

A special instruction will be necessary in cases where the deadly weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

This instruction was adopted in 1981 and was amended in 1987 [508 So.2d 
1221], 1995 [657 So. 2d 1152], 2003 [850 So. 2d 1272], 2008 [995 So. 2d 476], 
2015 [156 So. 3d 1037], and 2016 [190 So. 3d 1055], and 2020. 

 

11.16 DANGEROUS SEXUAL FELONY OFFENDER 

§ 794.0115, Fla. Stat. 

 (For crimes committed on or after July 1, 2003.) 

If you find (defendant) guilty of (felony, as identified by section 
794.0115(2), Fla. Stat.) you must then determine whether the State has further 
proved beyond a reasonable doubt: 

 

1. (Defendant) was 18 years of age or older at the time of the 
commission of the offense.  

and 

Give as applicable. 

 2. (Defendant) 

  

a. caused serious personal injury to (victim) as a result of the 
commission of the offense.  

b. used or threatened to use a deadly weapon during the 
commission of the offense. 



c. victimized more than one person during the course of the 
criminal episode applicable to the offense. 

Definitions. Give as applicable. 

 “Serious personal injury” means great bodily harm or pain, permanent 
disability, or permanent disfigurement.  

 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used or threatened to be used in the ordinary and usual 
manner contemplated by its design and construction.  

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used or threatened to be used in a manner likely to 
cause death or great bodily harm. 

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 

Comments 

A special instruction will be necessary in cases where the deadly weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

This instruction was adopted in 2008 [980 So. 2d 1054] and amended in 
2013 [116 So. 3d 1223] and 2020. 

 

13.1 BURGLARY 
§ 810.02, Fla. Stat. 

Give if the information or indictment charges entering with the intent to 
commit an offense: 



To prove the crime of Burglary, the State must prove the following two 
elements beyond a reasonable doubt: 

 

1. (Defendant) entered a [structure] [conveyance] owned by or in the 
possession of (person alleged). 

 

2. At the time of entering the [structure] [conveyance], (defendant) 
had the intent to commit [(the crime alleged)] [an offense other 
than burglary or trespass] in that [structure] [conveyance]. 

 

The offense intended cannot be trespass or burglary. If requested, the jury 
should be instructed on the elements of the offense(s) intended. 

 

Affirmative defenses. Give only if defendant meets his or her burden of 
production that he or she had an invitation or license to enter, or that the premises 
were open to the public. State v. Hicks, 421 So. 2d 510 (Fla. 1982) and State v. 
Waters, 436 So. 2d 66 (Fla. 1983). Failure to instruct on consent constitutes 
fundamental error where consent is the sole or primary defense. Faulk v. State, 
222 So. 3d 621 (Fla. 1st DCA 2017) and Harrison v. State, 229 So. 3d 830 (Fla. 
4th DCA 2017). 

It is a defense to the crime of Burglary if [(defendant) was [licensed] [or] 
[invited] to enter the [structure] [conveyance]] [the premises were open to the 
public at the time of the entering]. The State has the burden of proving 
beyond a reasonable doubt that [(defendant) was not [licensed] [or] [invited] to 
enter the [structure] [conveyance]] [the premises were not open to the public 
at the time of the entering]. 

  

Give if applicable. 



If the [license] [invitation] to enter was obtained by (defendant’s) trick 
or fraud or deceit, then the [license] [invitation] to enter was not valid. 

 

Give if applicable. 

If (defendant) entered premises that were open to the public, but then 
entered an area of the premises that [he] [she] knew or should have known 
was not open to the public, (defendant) committed a burglary if [he] [she] 
entered that non-public area with the intent to commit [(the crime alleged)] [an 
offense other than burglary or trespass] in that non-public area. 

 

Give if applicable. § 810.07, Fla. Stat. 

You may infer that (defendant) had the intent to commit a crime inside a 
[structure] [conveyance] if the [entering] [attempted entering] of the 
[structure] [conveyance] was done stealthily and without the consent of the 
owner or occupant. 

 

Give if applicable. 

The entry necessary need not be the whole body of the defendant. It is 
sufficient if the defendant, with the intent to commit a crime, extends any part 
of [his] [her] body into the [structure] [conveyance].  

 

Give if the information or indictment charges remaining with the intent to 
commit an offense: 

To prove the crime of Burglary, the State must prove the following two 
elements beyond a reasonable doubt: 

 

1. (Defendant) had permission or consent to enter a [structure] 
[conveyance] owned by or in the possession of (person alleged). 



 

2. (Defendant), after entering the [structure] [conveyance], remained 
therein 

 

Give 2a, 2b, or 2c as applicable. 

a. surreptitiously and with the intent to commit [(the crime 
alleged)] [an offense other than burglary or trespass] inside 
the [structure] [conveyance]. 

 

b. after permission to remain had been withdrawn and with 
the intent to commit [(the crime alleged)] [an offense other 
than burglary or trespass] inside the [structure] 
[conveyance]. 

 

c. with the intent to commit or attempt to commit a [forcible 
felony] [(the forcible felony alleged)] inside the [structure] 
[conveyance]. 

  

The offense intended cannot be trespass or burglary. Forcible felonies are 
listed in § 776.08 Fla. Stat. If requested, the jury should be instructed on the 
elements of the offense(s) or forcible felony/felonies intended. 

 

Proof of intent. 

The intent with which an act is done is an operation of the mind and, 
therefore, is not always capable of direct and positive proof. It may be 
established by circumstantial evidence like any other fact in a case. 

 



Even though an unlawful [entering] [remaining in] a [structure] 
[conveyance] is proved, if the evidence does not establish that it was done with 
the intent to commit [(the crime alleged)] [an offense other than burglary or 
trespass], the defendant must be found not guilty of burglary. 

 

Proof of possession of stolen property. 

Proof of possession by an accused of property recently stolen by means 
of a burglary, unless satisfactorily explained, may justify a conviction of 
burglary if the circumstances of the burglary and of the possession of the 
stolen property convince you beyond a reasonable doubt that the defendant 
committed the burglary. 

 

Definitions; give as applicable. 

§ 810.011(1), Fla. Stat. Dubose v. State, 210 So. 3d 641 (Fla. 2017). 

“Structure” means any building of any kind, either temporary or 
permanent, that has a roof over it, and the enclosed space of ground and 
outbuildings immediately surrounding that structure. [The enclosure need not 
be continuous as it may have an ungated opening for entering and exiting.] 

 

§ 810.011(3), Fla. Stat. 

“Conveyance” means any motor vehicle, ship, vessel, railroad vehicle or 
car, trailer, aircraft or sleeping car; and to enter a conveyance includes taking 
apart any portion of the conveyance. 

Burglary enhancements: 

With an assault. 

If you find (defendant) guilty of burglary, you must also determine if the 
State has proved beyond a reasonable doubt whether, in the course of 
committing the burglary, (defendant) assaulted any person. An assault is an 
intentional and unlawful threat, either by word or act, to do violence to 



another, at a time when the defendant appeared to have the ability to carry 
out the threat and [his] [her] act created a well-founded fear in the other 
person that the violence was about to take place. 

 

With a battery. 

If you find (defendant) guilty of burglary, you must also determine if the 
State has proved beyond a reasonable doubt whether, in the course of 
committing the burglary, (defendant) battered any person. A battery is an 
actual and intentional touching or striking of another person against that 
person’s will or the intentional causing of bodily harm to another person. 

 

While armed. 

If you find (defendant) guilty of burglary, you must also determine if the 
State has proved beyond a reasonable doubt whether, in the course of 
committing the burglary, (defendant) was armed or armed [himself] [herself] 
within the [structure] [conveyance] with [explosives] [a dangerous weapon]. 

 

Definitions. Give as applicable. § 790.001(5), Fla. Stat. See exceptions in § 
790.001(5)(a)–(d), Fla. Stat. 

“Explosive” means any chemical compound or mixture that has the 
property of yielding readily to combustion or oxidation upon application of 
heat, flame, or shock, including but not limited to dynamite, nitroglycerin, 
trinitrotoluene, or ammonium nitrate when combined with other ingredients 
to form an explosive mixture, blasting caps, and detonators. 

 

A “dangerous weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

 



           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“dangerous weapon” if it was [used] [or] [threatened to be used] [or] 
[intended to be used] in a manner likely to cause death or great bodily harm.  

 State v. Rodriguez, 402 So. 2d 86 (Fla. 3d DCA 1981). Give if requested. 

A “dangerous weapon” is any weapon that, taking into account the 
manner in which it is used, is likely to produce death or great bodily harm. It 
is not necessary for the State to prove that the defendant intended to use or 
was willing to use the weaponobject in furtherance of the burglary in order 
for a weaponan object to constitute a “dangerous weapon.” 

 

Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 2016). 
 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

  

Hardee v. State, 534 So. 2d 706 (Fla. 1988).  

If you find a firearm to be a “dangerous weapon,” then to “arm” oneself 
during the course of a burglary includes possessing a firearm, whether loaded 
with ammunition or not, at any time during the course of committing the 
burglary. 

 

 Structure or conveyance is a dwelling. 

If you find (defendant) guilty of burglary, you must also determine if the 
State has proved beyond a reasonable doubt whether the [structure] 
[conveyance] [entered] [remained in] was a dwelling. 

 

Definition. Give as applicable. Dubose v. State, 210 So. 3d 641 (Fla. 2017). 



“Dwelling” means a building [or conveyance] of any kind, whether such 
building [or conveyance] is temporary or permanent, mobile or immobile, 
which has a roof over it and is designed to be occupied by people lodging 
therein at night, together with the enclosed space of ground and outbuildings 
immediately surrounding it. [The enclosure need not be continuous as it may 
have an ungated opening for entering and exiting.] For purposes of burglary, 
a “dwelling” includes an attached porch or attached garage. 

 

Human being in structure or conveyance. 

If you find (defendant) guilty of burglary, you must also determine if the 
State has proved beyond a reasonable doubt whether, in the course of 
committing the burglary, there was another human being in the [structure] 
[conveyance], at the time [he] [she] [entered] [remained in] the [structure] 
[conveyance]. 

Offense intended is theft of a controlled substance. 

If you find (defendant) guilty of burglary, you must also determine 
whether the State has proved beyond a reasonable doubt that the offense 
intended to be committed therein was theft of a controlled substance. 
Pursuant to Florida law, (name of controlled substance) is a controlled 
substance. A theft occurs when a person knowingly and unlawfully obtains or 
uses or endeavors to obtain or use the property of the victim and does so with 
the intent to, either temporarily or permanently, deprive the victim of his or 
her right to the property or any benefit from it or to appropriate the property 
of the victim to his or her own use or to the use of any person not entitled to it. 

 

Traveling from county of residence into another county with intent to commit 
a burglary and with purpose to thwart law enforcement efforts to track stolen 
property. § 843.22, Fla. Stat. 

If you find (defendant) guilty of [Burglary] [Attempted Burglary] 
[Solicitation to Commit Burglary] [Conspiracy to Commit Burglary], you 
must also determine whether the State proved beyond a reasonable doubt 
that: 



 

1. (Defendant) had a county of residence within Florida; and 

 

2. (Defendant) travelled any distance with the intent to commit a 
burglary in a county in Florida other than [his] [her] county of 
residence; and 

 

3. The purpose of (defendant’s) travel was to thwart law enforcement 
attempts to track items stolen in the burglary. 

  

“County of residence” means the county within this state in which a 
person resides. 

 

Evidence of a person’s county of residence includes, but is not limited 
to: 

 

1. The address on a person’s driver license or state identification 
card; 

 

2. Records of real property or mobile home ownership; 

 

3. Records of a lease agreement for residential property; 

 

4. The county in which a person’s motor vehicle is registered; 

 



5. The county in which a person is enrolled in an educational 
institution; 

  

6. The county in which a person is employed. 

 

Dwelling or structure with use of motor vehicle or damage. 

If you find (defendant) guilty of burglary, you must also determine if the 
State has proved beyond a reasonable doubt whether, in the course of 
committing the burglary, (defendant) entered a [dwelling] [structure] and 

 

1. used a motor vehicle as an instrumentality, other than merely as a 
getaway vehicle, to assist in committing the offense, and thereby 
damaged the [dwelling] [structure]. 

 

or 

 

2. caused damage to the [dwelling] [structure] [property within the 
[dwelling] [structure]], in excess of $1,000. 

 

Authorized emergency vehicle. 

If you find (defendant) guilty of burglary, you must also determine if the 
State has proved beyond a reasonable doubt whether the conveyance 
[entered] [remained in] was an authorized emergency vehicle. 

 

Definition. See § 316.003(1), Fla. Stat. 

An “authorized emergency vehicle” is a vehicle of the fire department 
(fire patrol), police vehicles, and such ambulances and emergency vehicles of 



municipal departments, public service corporations operated by private 
corporations, the Department of Environmental Protection, the Department 
of Health, the Department of Transportation, and the Department of 
Corrections as are designated or authorized by their respective department or 
the chief of police of an incorporated city or any sheriff of a county. 

 

State of emergency. 

The definitions of structure, dwelling, and conveyance are different for 
counties where a state of emergency has been declared under chapter 252. See § 
810.011(1), (2), and (3), Fla. Stat. 

If you find (defendant) guilty of burglary, you must also determine if the 
State has proved beyond a reasonable doubt whether 

 

1. the burglary was committed within a county that was subject to a 
state of emergency that had been declared by the governor under 
chapter 252, the “State Emergency Management Act,” 

 

and 

 

2. the perpetration of the burglary was facilitated by conditions 
arising from the emergency. 

 

Definition. 

The term “conditions arising from the emergency” means civil unrest, 
power outages, curfews, voluntary or mandatory evacuations, or a reduction 
in the presence of or response time for first responders or homeland security 
personnel. 

 



§ 810.011(4), Fla. Stat. 

An act is committed “in the course of committing” if it occurs in the 
attempt to commit the offense or in flight after the attempt or commission. 

 

Lesser Included Offenses 

 

BURGLARY WITH ASSAULT OR BATTERY OR WHILE ARMED OR 
WITH USE OF MOTOR VEHICLE OR PROPERTY DAMAGE — 

810.02(2) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Burglary  810.02(4) 13.1 

 Aggravated battery 784.045 8.4 

 Persons Engaged in 
Criminal Offense Having 
Firearm 

790.07(2) 10.3 

 Battery 784.03 8.3 

 Aggravated assault 784.021 8.2 

 Persons Engaged in 
Criminal Offense Having 
Weapon 

790.07(1) 10.3 

 Assault 784.011 8.1 

 Attempt 777.04(1) 5.1 

 Burglary 810.02(3) 13.1 

 Trespass 810.08(2)(a) 13.3 

 Trespass 810.08(2)(b) 13.3 



 Trespass 810.08(2)(c) 13.3 

 Criminal Mischief 806.13 12.4 

It is probably bestmay be better for the jury to make special findings regarding 
enhancements instead of listing all of the necessary lesser-included offenses of the 
highest form of Burglary charged. See Sanders v. State, 944 So. 2d 203 (Fla. 2006) 
(Pariente, J., concurring). 

 

BURGLARY OF DWELLING; BURGLARY OF STRUCTURE OR 
CONVEYANCE WITH HUMAN BEING INSIDE; BURGLARY OF AN 

AUTHORIZED EMERGENCY VEHICLE* — 810.02(3) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Burglary  810.02(4) 13.1 

 Attempt 777.04(1) 5.1 

 Trespass 810.08(2)(a) 13.3 

 Trespass 810.08(2)(b) 13.3 

 Trespass 810.08(2)(c) 13.3 

It is probably bestmay be better for the jury to make special findings regarding 
enhancements instead of listing all of the necessary lesser-included offenses of 
the highest form of Burglary charged. See Sanders v. State, 944 So. 2d 203 (Fla. 
2006) (Pariente, J., concurring). 

 



BURGLARY — 810.02(4) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt 777.04(1) 5.1 

 Trespass 810.08(2)(a) 13.3 

 Trespass 810.08(2)(b) 13.3 

 Trespass 810.08(2)(c) 13.3 

 Criminal Mischief 806.13 12.4 

It is probably bestmay be better for the jury to make special findings regarding 
enhancements instead of listing all of the necessary lesser-included offenses of 
the highest form of Burglary charged. See Sanders v. State, 944 So. 2d 203 (Fla. 
2006) (Pariente, J., concurring). 

 

Comments 

 

As of June 2018August 2019, the courts had not determined which 
definition of “motor vehicle” applies to the burglary statute. 

 

 When the compounded offense of burglary with an assault or burglary with a 
battery is charged, the jury can convict on two lesser-included offenses. See Gian-
Grasso v. State, 899 So. 2d 392 (Fla. 4th DCA 2005). 

 

A special instruction will be necessary in cases where the dangerous weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

This instruction was adopted in 1981 and amended in 1985 [477 So. 2d 985], 
1997 [697 So. 2d 84], 2003 [850 So. 2d 1272], 2007 [962 So. 2d 310], 2008 [986 



So. 2d 563], 2013 [109 So. 3d 721], 2015 [176 So. 3d 938], 2017 [217 So. 3d 965], 
and 2018 [257 So. 3d 925], and 2020. 

 

13.3  TRESPASS—IN STRUCTURE OR CONVEYANCE 

§ 810.08, Fla. Stat. 

 To prove the crime of Trespass in a [Structure] [Conveyance], the State 
must prove the following three elements beyond a reasonable doubt: 

 

Give a. for trespass and/or b. for trespass after warning to depart. 

     a.    1.     (Defendant) willfully entered or remained in a 

                     [structure] [conveyance]. 

  

            2.      The [structure] [conveyance] was in the lawful possession of 

                     (person alleged). 

 

            3.    (Defendant’s) entering or remaining in the [structure]  

  [conveyance] was without authorization, license, or 

                     invitation by (person alleged) or any other person  

                     authorized to give that permission.   

   

     b.    1.     (Defendant) had been authorized, licensed, or invited 

                     to enter or remain in a [structure] [conveyance]. 

 



            2.    [The owner] [The lessee] [A person authorized by the 

                     owner or lessee] of the premises warned (defendant) to 

                     depart. 

 

    3.     (Defendant) refused to depart. 

 

 Authority to enter or remain in a [structure] [conveyance] need not be 
given in express words. It may be implied from the circumstances. It is lawful 
to enter or remain in a [structure] [conveyance] of another if, under all the 
circumstances, a reasonable person would believe that [he] [she] had the 
permission of the owner or occupantlessee. 

 

             Definitions.  Give as applicable. 

             § 810.08(3), Fla. Stat.  

             “Person authorized” means an owner or lessee, or his or her agent, or 
any law enforcement officer whose department has received written 
authorization from the owner or lessee, or his or her agent, to communicate 
an order to depart the property in case of a threat to public safety or welfare. 

  

             Rozier v. State, 402 So. 2d 539 (Fla. 5th DCA 1981). 
             “Willfully” means intentionally, knowingly, and purposely. 

 

   § 810.011(1), Fla. Stat.; State v. Hamilton, 660 So. 2d 1038 (Fla. 1995); 
Dubose v. State, 210 So. 3d 641 (Fla. 2017).   

             “Structure” means any building of any kind, either temporary or 
permanent, that has a roof over it, and the enclosed space of ground and 



outbuildings immediately surrounding that structure. [The enclosure need not 
be continuous as it may have an ungated opening for entering and exiting.] 

 

  § 810.011(3), Fla. Stat.  

 “Conveyance” means any motor vehicle, ship, vessel, railroad vehicle or 
car, trailer, aircraft, or sleeping car; and to enter a conveyance includes 
taking apart any portion of the conveyance. 

 

 While armed.  

If you find the defendant guilty of trespass in a [structure] [conveyance], 
you must then determine whether the State proved beyond a reasonable doubt 
that the defendant was armed or armed [himself] [herself] with a firearm or 
other dangerous weapon during the trespass. 

  

          Human being in structure or conveyance. 

If you find the defendant guilty of [attempted] trespass in a [structure] 
[conveyance], you must then determine whether the State proved beyond a 
reasonable doubt that there was a human being in the [structure] 
[conveyance] at the time of the [attempted] trespass. 

 

 § 790.001(6), Fla. Stat. Give if applicable. 

 A “firearm” is any weapon, including a starter gun, which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; the frame or receiver of any such weapon; any firearm muffler 
or firearm silencer; any destructive device; or any machine gun. [The term 
“firearm” does not include an antique firearm unless the antique firearm is 
used in the commission of a crime.] See § 790.001(1) Fla. Stat. for the definition 



of “antique firearm” and § 790.001(4) Fla. Stat. for the definition of “destructive 
device.” 

 

A “dangerous weapon” is any weapon that, taking into account the 
manner in which it is used, is likely to produce death or great bodily harm. 

 

Give if applicable. 

A “dangerous weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

 

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“dangerous weapon” if it was [used] [or] [threatened to be used] [or] 
[intended to be used] in a manner likely to cause death or great bodily harm.  

 Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 2016). 

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 

State v. Rodriguez, 402 So. 2d 86 (Fla. 3d DCA 1981). Give if requested. 

It is not necessary for the State to prove that the defendant was willing 
to use the object in furtherance of the trespass in order for an object to 
constitute a “dangerous weapon.” 

 

Lesser Included Offenses 

 



TRESPASS IN STRUCTURE OR CONVEYANCE — 810.08 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None       

  Attempt (except refuse 
to depart) 

777.04(1) 5.1 

 

Comment 

 

A special instruction will be necessary in cases where the dangerous weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

 This instruction was adopted in 1981 and amended in 1985 [477 So. 2d 985], 
2012 [87 So. 3d 679], and 2018 [257 So. 3d 925], and 2020. 

13.4  TRESPASS—ON PROPERTY OTHER THAN A 
STRUCTURE OR CONVEYANCE 

§ 810.09(1)(a)1 and 2, Fla. Stat. 

 

 To prove the crime of Trespass on Property other than a Structure or 
Conveyance, the State must prove the following four elements beyond a 
reasonable doubt: 

 

1. (Defendant) willfully entered upon or remained in property other 
than a structure or conveyance. 
 

2. The property was [owned by] [in the lawful possession of] (person 
alleged). 
 

3. Give one of the following paragraphs, as applicable. 
Give if § 810.09(1)(a)1, Fla. Stat. is charged. 



Notice not to enter upon or remain in that property had been 
given by [[actual communication to the defendant] [[posting] 
[fencing] [cultivation] of the property in the manner defined in 
this instruction]]. 

 

Give if § 810.09(1)(a)2, Fla. Stat. is charged. 

The property was the unenclosed curtilage of a dwelling and 
(defendant) entered or remained with the intent to commit a crime 
thereon other than trespass. 

 

4. (Defendant’s) entering upon or remaining in the property was 
without authorization, license, or invitation from (person alleged) 
or any other person authorized to give that permission. 
 

 Authority to enter upon or remain in property need not be given in 
express words. It may be implied from the circumstances. It is lawful to enter 
upon or remain in the property of another if, under all the circumstances, a 
reasonable person would believe that [he] [she] had the permission of the 
owner or occupantlessee. 

 

 Definitions. 

 § 810.011(1), Fla. Stat.; State v. Hamilton, 660 So. 2d 1038 (Fla. 1995); and 
DuBose v. State, 210 So. 3d 641 (Fla. 2017). 

 “Structure” means a building of any kind, either temporary or 
permanent, which has a roof over it, and the enclosed space of ground and 
outbuildings immediately surrounding it. [The enclosure need not be 
continuous as it may have an ungated opening for entering and exiting.] 

 

 § 810.011(3), Fla. Stat. 



 “Conveyance” means any motor vehicle, ship, vessel, railroad vehicle or 
car, trailer, aircraft, or sleeping car; and “to enter a conveyance” includes 
taking apart any portion of the conveyance. 

 

 § 810.09(3), Fla. Stat. 

 “Person authorized” means any owner, his or her agent, or a 
community association authorized as an agent for the owner, or any law 
enforcement officer whose department has received written authorization 
from the owner, his or her agent, or a community association authorized as an 
agent for the owner, to communicate an order to leave the property in the case 
of a threat to public safety or welfare. 

 § 810.09(1)(b), Fla. Stat. 

 “Unenclosed curtilage of a dwelling” means the unenclosed land or 
grounds, and any outbuildings, that are directly and intimately adjacent to 
and connected with the dwelling and necessary, convenient, and habitually 
used in connection with that dwelling. 

 

 § 810.011(2), Fla. Stat. Dubose v. State, 210 So. 3d 641 (Fla. 2017). 

 “Dwelling” means a building or conveyance of any kind, including any 
attached porch, whether such building or conveyance is temporary or 
permanent, mobile or immobile, which has a roof over it and is designed to be 
occupied by people lodging therein at night, and the enclosed space of ground 
and outbuildings immediately surrounding that dwelling. [The enclosure need 
not be continuous as it may have an ungated opening for entering and 
exiting.] 

 

Rozier v. State, 402 So. 2d 539 (Fla. 5th DCA 1981). 
 Willfully” means intentionally, knowingly, and purposely. 

 



 § 810.011(5)(a)1. and (b), Fla. Stat. Give if applicable. 

 Notice not to enter upon property may be given by posting signs not 
more than 500 feet apart along and at each corner of the property's 
boundaries. The signs must prominently state, in letters not less than two 
inches high, the words “No Trespassing” The signs also must state, with 
smaller letters being acceptable, the name of the owner or lessee or occupant 
of the land. The signs must be placed so as to be clearly noticeable from 
outside the boundary lines and corners of the property. [If the property is 
enclosed and less than five acres in area, and a dwelling house is located on it, 
it should be treated as posted land even though no signs have been erected.] 

 

 § 810.011(6), Fla. Stat. Give if applicable. 

 Notice not to enter property may be given by cultivation of the property. 
“Cultivated land” is land that has been cleared of its natural vegetation, and 
at the time of the trespass was planted with trees, a crop, an orchard or a 
grove, or was a pasture. [Fallow land, left that way as part of a crop rotation, 
is also “cultivated land.”] 

 

 § 810.011(7), Fla. Stat. Give if applicable. 

 Notice not to enter property may be given by fencing the property. 
“Fenced land” is land that has been enclosed by a fence of substantial 
construction. The fence may be made from rails, logs, posts and railings, iron, 
steel, barbed wire or other wire or material. The fence must stand at least 
three feet high. [If a part of the boundary of a piece of property is formed by 
water, that part should be treated as legally fenced land.] 

 

 Give if applicable. 

 When every part of property is either posted or cultivated or fenced, the 
entire property is considered as enclosed and posted land. 



 

 Enhanced penalty. Give if applicable. 

 If you find the defendant guilty of trespass on property other than a 
structure or conveyance, you must then determine whether the State proved 
beyond a reasonable doubt that the defendant was armed with a firearm or 
other dangerous weapon during the trespass. 

 

 § 790.001(6), Fla. Stat. Give if applicable. 

 A “firearm” is any weapon [including a starter gun] which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; the frame or receiver of any such weapon; any firearm muffler 
or firearm silencer; any destructive device; or any machine gun. [The term 
“firearm” does not include an antique firearm unless the antique firearm is 
used in the commission of a crime.] See § 790.001(1), Fla. Stat. for the definition 
of “antique firearm” and § 790.001(4), Fla. Stat. for the definition of “destructive 
device.” 

 

 A “dangerous weapon” is any weapon that, taking into account the 
manner in which it is used, is likely to produce death or great bodily harm. 

Give if applicable. 

A “dangerous weapon” is any object that will likely cause death or great 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

 

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“dangerous weapon” if it was [used] [or] [threatened to be used] [or] 
[intended to be used] in a manner likely to cause death or great bodily harm.  



 Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 2016). 

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 

State v. Rodriguez, 402 So. 2d 86 (Fla. 3d DCA 1981). Give if requested. 

It is not necessary for the State to prove that the defendant was willing 
to use the object in furtherance of the trespass in order for an object to 
constitute a “dangerous weapon.” 

 

Lesser Included Offenses 
 

TRESPASS ON PROPERTY OTHER THAN STRUCTURE OR 
CONVEYANCE — 810.09(1)(a) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt 777.04(1) 5.1 

 
Comments 

 

A special instruction will be necessary in cases where the dangerous weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

This instruction was adopted in 1981 and amended in 1985, 2012 [87 So. 3d 
679], and 2018 [257 So. 3d 925], and 2020. 

13.5 TRESPASS ON SCHOOL PROPERTY WITH A [FIREARM] 
[WEAPON] 

§ 810.095(1), Fla. Stat. 



 
      To prove the crime of Trespass on School Property with a [Firearm] 
[Weapon], the State must prove the following three elements beyond a 
reasonable doubt: 
 

1. (Defendant) [entered] [remained] on school property. 
 
Give 2a, 2b, and/or 2c as applicable. 
2.  a. (Defendant) did not have any legitimate business on the school 

property or any other authorization, license, or invitation to enter 
upon the school property. 

 
b.   (Defendant) had been authorized, licensed, or invited to enter the 

school property but then refused to depart when told to do so by 
[the principal] [the principal’s designee]. 

 
c. (Defendant) was a student under suspension or expulsion at the 

time [he] [she] [entered] [remained] on the school property. 
 

3. At the time (defendant) was on the school property, [he] [she] 
          brought onto or was in possession of a [firearm] [weapon]. 
 
Definitions. Give as applicable. 
§ 810.095(2), Fla. Stat. 

 “School property” means the grounds or facility of any kindergarten, 
elementary school, middle school, junior high school, secondary school, career 
center or postsecondary school, whether public or nonpublic. 
 
 § 790.001(13), Fla. Stat.“Slungshot” is defined in § 790.001(12), Fla. Stat. 

“Weapon” means any dirk, knife, metallic knuckles, slungshot, billie, 
tear gas gun, chemical weapon or device, or other deadly weapon except a 
firearm or a common pocketknife, plastic knife, or blunt-bladed table knife. 

 
A “deadly weapon” is any object that will likely cause death or great 

bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was [used] [or] [intended to be used] [or] [threatened to 
be used] in a manner likely to cause death or great bodily harm.  



           “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 There is a conflict within the district courts about whether an open common 
pocketknife is a weapon: 

Give if applicable. Porter v. State, 798 So. 2d 855 (Fla. 5th DCA 2001); 
J.R.P. v. State, 979 So. 2d 1178 (Fla. 3d DCA 2008). 

However, an open pocketknife could constitute a weapon. 
 

 Give if applicable. G.R.N. v. State, 220 So. 3d 1267 (Fla. 4th DCA 2017). 
 If a common pocketknife is open, it is still considered to be a common 
pocketknife. 
 
 R.R. v. State, 826 So. 2d 465 (Fla. 5th DCA 2002); Cook v. Crosby, 914 So. 
2d 490 (Fla. 1st DCA 2005). 
 A “deadly weapon” is any instrument which will likely cause death or 
great bodily harm when used in the ordinary and usual manner contemplated 
by its design and construction. An object can be a deadly weapon if its sole 
modern use is to cause great bodily harm. An object not designed for use as a 
weapon may nonetheless be a deadly weapon if its use, intended use, or 
threatened use by the defendant was in a manner likely to inflict death or 
great bodily harm. 
 
 § 790.001(6), Fla. Stat. 

“Firearm” means any weapon (including a starter gun) which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; the frame or receiver of any such weapon, any firearm muffler 
or firearm silencer; any destructive device; any machine gun. [The term 
“firearm” does not include an antique firearm unless the antique firearm is 
used in the commission of a crime.] See Fla. Stat. § 790.001(1) for the definition 
of antique firearm. 

 
§ 790.001(3)(b), Fla. Stat. 
“Chemical weapon or device” means any weapon of such nature, except 

a device known as a “self-defense chemical spray.” “Self-defense chemical 
spray” means a device carried solely for purposes of lawful self-defense that is 
compact in size, designed to be carried on or about the person, and contains 
not more than two ounces of chemical. 

 
§ 790.001(4), Fla. Stat. 



[“Destructive device” means any bomb, grenade, mine, rocket, missile, 
pipebomb, or similar device containing an explosive, incendiary, or poison gas 
and includes any frangible container filled with an explosive, incendiary, 
explosive gas, or expanding gas, which is designed or so constructed as to 
explode by such filler and is capable of causing bodily harm or property 
damage; any combination of parts either designed or intended for use in 
converting any device into a destructive device and from which a destructive 
device may be readily assembled; any device declared a destructive device by 
the Bureau of Alcohol, Tobacco, and Firearms; any type of weapon which 
will, is designed to, or may readily be converted to expel a projectile by the 
action of any explosive and which has a barrel with a bore of one-half inch or 
more in diameter; and ammunition for such destructive devices, but not 
including shotgun shells or any other ammunition designed for use in a 
firearm other than a destructive device. 

“Destructive device” does not include: 
a. A device which is not designed, redesigned, used, or intended for 

use as a weapon; 
b. Any device, although originally designed as a weapon, which is 

redesigned so that it may be used solely as a signaling, line-
throwing, safety, or similar device; 

c. Any shotgun other than a short-barreled shotgun; or 
d. Any nonautomatic rifle (other than a short-barreled rifle) 

generally recognized or particularly suitable for use for the 
hunting of big game.] 
 

Possession. 
To prove (defendant) “possessed a [firearm] [weapon],” the State must 

prove beyond a reasonable doubt that [he] [she] a) knew of the existence of the 
[firearm] [weapon] and b) intentionally exercised control over it.  

Give if applicable. 
Control can be exercised over a [firearm] [weapon] whether the 

[firearm] [weapon] is carried on a person, near a person, or in a completely 
separate location on school property. Mere proximity to a [firearm] [weapon] 
does not establish that the person intentionally exercised control over the 
[firearm] [weapon] in the absence of additional evidence. Control can be 
established by proof that (defendant) had direct personal power to control the 
[firearm] [weapon] or the present ability to direct its control by another.   

Joint possession. Give if applicable. 



Possession of a [firearm] [weapon] may be sole or joint, that is, two or 
more persons may possess a [firearm] [weapon]. 

Lesser Included Offenses 
 

TRESPASS ON SCHOOL PROPERTY WITH A [FIREARM] 
[WEAPON] — 810.095(1) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 
Trespass on School 
Grounds or Facility 
After Warning By 
Principal (if refusal to 
depart is charged) 

 810.097(2) 13.5(b) 

Trespass Upon School 
Grounds or Facility (if 
no legitimate business or 
student suspended is 
charged) 

 810.097(1) 13.5(a) 

 Attempt 777.04(1) 5.1 
 Trespass in Structure or 

On Property Other than 
a Structure (depending 
on charging document) 

810.08 or 
810.09 

13.3 or 
13.4 

 
Comments 

 
A special instruction will be necessary in cases where the deadly weapon 

was an animal or a substance or something that is not commonly referred to as an 
“object.”      

This commentinstruction was adopted in 2013 [122 So. 3d 263] and 
amended in 2018 [253 So. 3d 1040] and 2020. 

 

                                        14.11 CONTRACTOR FRAUD 
    (Failure to Apply for Permits or Begin Work  

on Residential Real Property) 
                                                      § 489.126(2), Fla. Stat. 
 



To prove the crime of Contractor Fraud, the State must prove the 
following (insert the appropriate number of elements) elements beyond a 
reasonable doubt: 

1. (Defendant) was a contractor. 
 
2. (Defendant) contracted with (name of contractee) for [repair] 

[restoration] [improvement] [construction] to residential real 
property. 

 
3. (Defendant) received an initial payment in money for the [repair] 

[restoration] [improvement] [construction].   
 
4. The initial payment was more than 10% of the contract price.   
 
Give element #5 if the allegation involves failure to apply for a needed 

permit or if the allegation involves failure to start work within 90 days after 
issuance of the needed permit(s). Elements #5 and #6 should not be given if a 
permit was unnecessary. A special instruction will be necessary if both failure to 
apply for a needed permit and failure to start work are alleged.   

5. (Defendant’s) work required [a] permit[s] under applicable 
[codes] [and] [ordinances]. 

      
     Give element #6 if the allegation involves failure to apply for a needed 
permit.  

6. (Defendant) failed to apply for [a] [the] permit[s] within 30 days 
after the initial payment was made. 

 
Give element #7 if the allegation involves failure to start work.  
7.  (Defendant) failed to start the work within 90 days [from the initial 

payment] [after the issuance of all necessary permits].  

If you find (defendant) guilty of Contractor Fraud, you must then 
determine whether the State proved beyond a reasonable that the total money 
received by [him] [her] was: 

a. $200,000 or more. 
b. $20,000 or more but less than $200,000. 
c. $1,000 or more but less than $20,000. 
d. less than $1,000. 



 “Contractor” means (insert the applicable definition from § 489.105(3), 
Fla. Stat. or § 489.126(1), Fla. Stat.). 

§ 489.126(4)(c), Fla. Stat. Give if applicable. 
It is not a defense to Contactor Fraud that (defendant) intended to return 

the money owed. 

Affirmative defense. Give as applicable. 
The statute is silent as to (1) which party bears the burden of persuasion of 

the affirmative defense and (2) the standard for the burden of persuasion. Under 
the common law, defendants had both the burden of production and the burden of 
persuasion on affirmative defenses by a preponderance of the evidence. In the 
absence of case law or a statutory change, trial judges must decide these issues.  

It is a defense to the crime of Contractor Fraud if a contractor had just 
cause to fail [to apply for necessary permits] [to start the work].  

It is a defense to the crime of Contractor Fraud for a contractor to fail 
to comply with the [30] [90] day time limit set forth above if the person who 
made the payment agreed in writing to a longer period of time to [apply for 
any necessary permits] [or] [start the work]. 

Lesser Included Offenses 

 The severity of the crime depends on the amount of money received by the 
contractor.  

Comments 

The Contractor Fraud statute was amended in 2019. As of September 2019, 
there was no case law interpreting the amended statute. The Committee on 
Standard Jury Instructions in Criminal Cases provides this instruction as a 
beginning template only. Trial judges and the parties will need to make some 
decisions regarding the correct interpretation of the statute. For example, § 
489.126(2)(b)1., Fla. Stat., requires a victim to make a written demand to the 
contractor in the form of a letter, sent via certified mail, that includes a demand for 
the contractor to apply for the necessary permits or to start the work or to refund 
the payment. It is unclear if the State must prove the contractee sent this demand 
letter. Even if not an element, the demand letter appears to be a condition 
precedent for the judge to give a special instruction on the inference in § 
489.126(2)(b)2. of “no just cause” if the contractor failed to act within 30 days of 
receiving the demand letter.   



Also, the statute does not define “just cause.” Whether the defendant had 
“just cause” for failing to apply for the necessary permits or for failing to start the 
work appears to be a determination left to the factfinder. 

Furthermore, according to § 489.126(4), Fla. Stat., the required intent to 
prove a criminal violation may be shown to exist at the time that the contractor 
appropriated the money to his or her own use and is not required to be proven to 
exist at the time of the taking of the money from the owner or at the time the owner 
makes a payment to the contractor. Additionally, the statute states that it may be 
inferred that a contractor intended to deprive the owner of the right to the money 
owed, or deprive the owner of the benefit from it, and inferred that the contractor 
appropriated the money for his or her own use, or to a person not entitled to the use 
of the money, if the contractor fails to refund any portion of the money owed 
within 30 days after receiving a written demand for such money from the owner. 
However, it is unclear what criminal intent the statute is referencing.  

  

This instruction was adopted in 2020. 

                                          14.12  CONTRACTOR FRAUD 
    (Failure or Refusal to Perform Work) 

                                                      § 489.126(3), Fla. Stat. 
 

To prove the crime of Contractor Fraud, the State must prove the 
following four elements beyond a reasonable doubt: 

8. (Defendant) was a contractor. 
 
9. (Defendant) received money for [repair] [restoration] [addition] 

[improvement] [construction] to residential real property. 
 
10. The money received by (defendant) exceeded the value of the work 

performed.    
 
11. After receiving the money, (defendant) failed or refused to 

perform any work for [any 90-day period] [the period of time that 
was mutually agreed upon and specified in the contract].   

If you find (defendant) guilty of Contractor Fraud, you must then 
determine whether the State proved beyond a reasonable that the total money 
received by (defendant) exceeded the value of the work performed by: 



a. $200,000 or more. 
b. $20,000 or more but less than $200,000. 
c. $1,000 or more but less than $20,000. 
d. less than $1,000. 

 “Contractor” means (insert the applicable definition from § 489.105(3), 
Fla. Stat. or § 489.126(1), Fla. Stat.). 

§ 489.126(4)(c), Fla. Stat. Give if applicable.  
It is not a defense to Contactor Fraud that (defendant) intended to return 

the money owed. 

Inference. Give if applicable. 
You may infer that (defendant) received money for the [repair] 

[restoration] [addition] [improvement] [construction] of residential real 
property and that the amount received exceeded the value of the work 
performed by [him] [her] when: 

1. (Defendant) failed to perform any of the work for which [he] [she] 
contracted during [any 90-day period] [the period of time that was 
mutually agreed upon and specified in the contract]; and 
 

2. The failure to perform any such work during the [90-day period] 
[period of time that was mutually agreed upon and specified in the 
contract] was not related to (victim’s) termination of the contract or a 
material breach of the contract by (victim); and 
 

3. (Defendant) [failed to perform for [the 90-day period] [the period of time 
that was mutually agreed upon and specified in the contract] without 
just cause] [terminated the contract without proper notification to 
(victim)]. 

Proper notification of termination must be made by the contractor in 
the form of a letter that includes the reason for termination of the contract or 
the reason for failure to perform sent via certified mail, return receipt 
requested, mailed to the address of the owner listed in the contracting 
agreement. If no written agreement exists, the letter must be mailed to the 
address where the work was to be performed or the address listed on the 
permit, if applicable. 

If a contractor fails to give proper notification of termination, written 
demand must be made to the contractor in the form of a letter that includes a 



demand to perform work, or refund the money received in excess of the value 
of the work performed, sent via certified mail, return receipt requested, 
mailed to the address listed in the contracting agreement.  

[If there is no address for the contractor listed in the contracting 
agreement, or no agreement exists, the letter must be mailed to the address 
listed with the Department of Business and Professional Regulation for 
licensing purposes or the local construction industry licensing board, if 
applicable.] 

[You may infer that (defendant) did not have just cause for [failing] 
[refusing] to perform any work for [any 90 period] [the period of time that 
was mutually agreed upon and specified in the contract] if (defendant) failed to 
[perform work]  [refund the money received in excess of the value of the work 
performed] within 30 days after receiving a written demand to [perform 
work] [refund money received in excess of the value of the work performed] 
from the person who made the payment. 

Lesser Included Offenses 

 The severity of the crime depends on the amount of money received by the 
contractor.  

Comments 

The Contractor Fraud statute was amended in 2019. As of September 2019, 
there was no case law interpreting the amended statute. The Committee on 
Standard Jury Instructions in Criminal Cases provides this instruction as a 
beginning template only. Trial judges and the parties will need to make some 
decisions regarding the correct interpretation of the statute. For example, the 
statute does not define “just cause.” Whether the defendant had “just cause” for 
failing to perform the work or refund the money appears to be a determination left 
to the factfinder. 

Furthermore, according to § 489.126(4), Fla. Stat., the required intent to 
prove a criminal violation may be shown to exist at the time that the contractor 
appropriated the money to his or her own use and is not required to be proven to 
exist at the time of the taking of the money from the owner or at the time the owner 
makes a payment to the contractor. Additionally, the statute states that it may be 
inferred that a contractor intended to deprive the owner of the right to the money 
owed, or deprive the owner of the benefit from it, and inferred that the contractor 
appropriated the money for his or her own use, or to a person not entitled to the use 



of the money, if the contractor fails to refund any portion of the money owed 
within 30 days after receiving a written demand for such money from the owner. 
However, it is unclear what criminal intent the statute is referencing.  

  

This instruction was adopted in 2020. 

 

15.1 ROBBERY 

§ 812.13, Fla. Stat. 

 To prove the crime of Robbery, the State must prove the following four 
elements beyond a reasonable doubt: 

1.  (Defendant) took [the] [a] [an] (money or property described in 
charge) from the person or custody of (person alleged). 

2. Force, violence, assault, or putting in fear was used in the course 
of the taking. 

3. The property taken was of some value. 

4. The taking was with the intent to permanently or temporarily 
[deprive (victim) of [his] [her] right to the property or any benefit 
from it] [appropriate the property of (victim) to [his] [her] own 
use or to the use of any person not entitled to it]. 

 Definitions. 

 Assault. § 784.011, Fla. Stat. Give if applicable. 

An “assault” is an intentional and unlawful threat, either by word or 
act, to do violence to a victim, when it appears the person making the threat 
has the ability to carry out the threat, and the act creates in the mind of that 
victim a well-founded fear that violence is about to take place. 

  Fear. Give only if applicable. Smithson v. State, 689 So. 2d 1226 (Fla. 5th 
DCA 1997). 



If the circumstances were such as to ordinarily induce fear in the mind 
of a reasonable person, then a victim may be found to have been in fear, and 
actual fear on the part of a victim need not be shown. 

In the course of the taking. § 812.13(3)(b), Fla. Stat.  

 “In the course of the taking” means that the act occurred prior to, 
contemporaneous with, or subsequent to the taking of the property and that 
the act and the taking of the property constitute a continuous series of acts or 
events. 

 Afterthought. Give only if applicable. DeJesus v. State, 98 So. 3d 105 (Fla. 
2d DCA 2012). 

 If you find that the taking of property occurred as an afterthought to 
the use of force or violence [or the threat of force or violence] against (victim), 
the taking does not constitute Robbery, but may still constitute Theft.  

 Title to property. Give if applicable. 

 In order for a taking of property to be Robbery, it is not necessary that 
the person robbed be the owner of the property. It is sufficient if the person 
has the custody of the property at the time of the offense. 

 Force. Give bracketed language only if applicable. Thomas v. State, 36 So. 
3d 853 (Fla. 3d DCA 2010). 

 The taking must be by the use of force or violence so as to overcome the 
resistance of a person, or by putting a person in fear so that he or she does not 
resist. [The law does not require the force, violence, assault, or putting in fear 
to be exerted against the victim from whom the property was taken if the 
force, violence, assault, or putting in fear was exerted against another in the 
course of the taking.] The law does not require that a victim of Robbery resist 
to any particular extent or that a victim offer any actual physical resistance if 
the circumstances are such that a victim is placed in fear of death or great 
bodily harm if he or she does resist. But unless prevented by fear, there must 
be some resistance to make the taking one done by force or violence.  

 Victim unconscious. Give only if applicable. 



 It is also Robbery if a person, with intent to take the property from a 
victim, administers any substance to that victim so that [he] [she] becomes 
unconscious and then takes the property from the person or custody of that 
victim. 

 Taking. Give if applicable. 

 In order for a taking by force, violence, or putting in fear to be 
Robbery, it is not necessary that the taking be from the person of a victim. It 
is sufficient if the property taken is under the custody of a victim so that it 
cannot be taken without the use of force, violence, or intimidation directed 
against a victim. 

 Enhanced penalty. Give only if applicable. § 812.13(3)(a), Fla. Stat. 

 If you find the defendant guilty of the crime of Robbery, you must 
further determine beyond a reasonable doubt if “in the course of committing 
the robbery” the defendant carried some kind of weapon. An act is “in the 
course of committing the robbery” if it occurs in an attempt to commit 
robbery or in flight after the attempt or commission.  

 With a firearm. § 812.13(2)(a), Fla. Stat.  

If you find that the defendant carried a firearm in the course of 
committing the Robbery, you should find [him] [her] guilty of Robbery with a 
firearm. 

A “firearm” means any weapon [including a starter gun] which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; [the frame or receiver of any such weapon;] [any firearm 
muffler or firearm silencer;] [any destructive device;] [any machine gun]. 
[The term “firearm” does not include an antique firearm unless the antique 
firearm is used in the commission of a crime. An antique firearm is (insert 
definition in § 790.001(1), Fla. Stat.)] [A destructive device is (insert definition in 
§ 790.001(4), Fla. Stat.)]  

With a deadly weapon. § 812.13(2)(a), Fla. Stat. 



If you find that the defendant carried a (deadly weapon described in 
charge) in the course of committing the Robbery and that the (deadly weapon 
described in charge) was a deadly weapon, you should find [him] [her] guilty of 
Robbery with a deadly weapon. 

A weapon is a “deadly weapon” if it is used or threatened to be used in a 
way likely to produce death or great bodily harm.A “deadly weapon” is any 
object, other than a firearm, that will likely cause death or great bodily harm 
if used in the ordinary and usual manner contemplated by its design and 
construction.  

 

Give if applicable. 

An object not designed to inflict death or great bodily harm may be a 
“deadly weapon” if it was [used] [or] [threatened to be used] [or] [intended to 
be used] in a manner likely to cause death or great bodily harm.  

Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 2016). 

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises.  

With other weapon. § 812.13(2)(b), Fla. Stat. 

If you find that the defendant carried a weapon that was not a firearm 
or a deadly weapon in the course of committing the Robbery, you should find 
[him] [her] guilty of Robbery with a weapon. 

A “weapon” is defined to mean any object that could be used to cause 
death or inflict serious bodily harm. A “weapon” is any object, other than a 
firearm, that will likely cause bodily harm if used in the ordinary and usual 
manner contemplated by its design and construction.  

 

Give if applicable.  



An object not designed to inflict bodily harm may be a “weapon” if it 
was [used] [or] [threatened to be used] [or] [intended to be used] in a manner 
likely to cause bodily harm.  

With no firearm or weapon. § 812.13(2)(c), Fla. Stat. 

If you find that the defendant carried no firearm or weapon in the 
course of committing the Robbery, but did commit the Robbery, you should 
find [him] [her] guilty only of Robbery. 

     Lesser Included Offenses 



*ROBBERY WITH A FIREARM OR DEADLY WEAPON — 
812.13(2)(a) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Robbery with a 
weapon 

 812.13(2)(b) 15.1 

Robbery  812.13(2)(c) 15.1 

Petit theft – second 
degree 

 812.014(3)(a) 14.1 

Assault (if assault was 
charged) 

 784.011 8.1 

 Grand theft – first 
degree 

812.014(2)(a) 14.1 

 Display of firearm  790.07(4) 10.4 

 Aggravated Battery 784.045 8.4 

 Grand theft – second 
degree 

812.014(2)( b) 14.1 

 Robbery by sudden 
snatching with a 
firearm or deadly 
weapon 

812.131(2)(a) 15.4 

 Display of firearm 790.07(2) 10.3 

 Aggravated Assault 784.021 8.2 

 Felony Battery  784.041 8.5 

 Robbery by Sudden 
Snatching 

812.131(2)(b) 15.4 



 Grand theft – third 
degree 

812.014(2)(c) 14.1 

 Grand theft – third 
degree 

812.014(2)(d) 14.1 

 Display of firearm 790.07(1) 10.3  

 Felony Petit Theft 812.014(3)(c) 14.1 

 Petit theft – first 
degree 

812.014(2)(e) 14.1 

 Petit theft – first 
degree 

812.014(3)(b) 14.1 

 Battery 784.03 8.3 

 Resisting a Merchant  812.015(6) 14.4 

 



*ROBBERY WITH A WEAPON — 812.13(2)(b) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Robbery  812.13(2)(c) 15.1 

Petit theft – second 
degree 

 812.014(3)(a) 14.1 

Assault (if assault was 
charged) 

 784.011 8.1 

 Grand theft – first 
degree 

812.014(2)(a) 14.1 

 Display of a weapon 790.07(4) 10.4 

 Attempt 777.04(1) 5.1 

 Aggravated Battery 784.045 8.4 

 Grand theft – second 
degree 

812.014(2)(b) 14.1 

 Robbery by sudden 
snatching with a 
firearm or deadly 
weapon 

812.131(2)(a) 15.4 

 Display of firearm 790.07(2) 10.3 

 Aggravated Assault 784.021 8.2 

 Felony battery 784.041 8.5 

 Robbery by sudden 
snatching 

812.131(2)(b) 15.4 

 Grand theft – third 
degree 

812.014(2)(c) 14.1 



 Grand theft – third 
degree 

812.014(2)(d) 14.1 

 Display of firearm 790.07(1) 10.3 

 Felony petit theft 812.014(3)(c) 14.1 

 Petit theft – first 
degree 

812.014(2)(e) 14.1 

 Petit theft – first 
degree 

812.014(3)(b) 14.1 

 Battery 784.03 8.3 

 Resisting a Merchant 812.015(6) 14.4 

 

 



ROBBERY — 812.13(2)(c) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Petit theft – second 
degree 

 812.014(3)(a) 14.1 

Assault (if assault was 
charged) 

 784.011 8.1 

 Grand theft – second 
degree 

812.014(2)(b) 14.1 

 Robbery By Sudden 
Snatching with a 
firearm or deadly 
weapon 

812.131(2)(a) 15.4 

 Display of firearm 790.07(2) 10.3 

 Aggravated Assault 784.021 8.2 

 Felony Battery 784.041 8.5 

 Robbery by sudden 
snatching 

812.131(2)(b) 15.4 

 Grand theft – third 
degree 

812.014(2)(c) 14.1 

 Grand theft – third 
degree 

812.014(2)(d) 14.1 

 Display of firearm 790.07(1) 10.3 

 Felony petit theft 812.014(3)(c) 14.1 

 Petit theft – first 
degree 

812.014(2)(e) 14.1 



 Petit theft – first 
degree 

812.014(3)(b) 14.1 

 Battery 784.03 8.3 

 Resisting a Merchant 812.015(6) 14.4 

 

Comments 

 If applicable, see Instruction 5.1 for “attempt.” 

*The felony degree of a Robbery gets bumped up if a defendant carried a 
firearm or a deadly weapon or a weapon. In Sanders v. State, 944 So. 2d 203, 207 
n.3 (Fla. 2006) (Pariente, J., concurring), some Florida Supreme Court justices 
expressed a preference to have findings for carrying a firearm or a deadly weapon 
or a weapon made in a separate interrogatory rather than as part of lesser-included 
offenses.    

For the crime of Robbery, according the First and Fifth DCAs, upon request, 
the judge must instruct that the jury can convict a defendant of two lesser-included 
offenses such as 1) theft and assault or 2) theft and resisting a merchant. Spencer v. 
State, 71 So. 3d 901 (Fla. 1st DCA 2011) and Stuckey v. State, 972 So. 2d 918 (Fla. 
5th DCA 2007). See also Gian-Grasso v. State, 899 So. 2d 392 (Fla. 4th DCA 
2005)(holding that a defendant is entitled to have a jury consider convicting of the 
two separate component offenses of a compound offense). However, according to 
the Third DCA, the jury should be given the option of finding multiple lesser-
included offenses only if there is evidence that the force, violence, assault or 
putting in fear was not used in the course of the taking. Gordon v. State, 219 So. 3d 
189 (Fla. 3rd DCA 2017). 

A special instruction will be necessary in cases where the [deadly] weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

This instruction was adopted in 1981 and amended in 1985 [477 So. 2d 985], 
1989 [543 So.2d 1205], 1995 [665 So. 2d 212], 2008 [982 So. 2d 1160], 2013 [122 
So. 3d 263], and 2018 [260 So. 3d 941], and 2020. 



15.2 CARJACKING 

§ 812.133, Fla. Stat. 

 To prove the crime of Carjacking, the State must prove the following 
three elements beyond a reasonable doubt: 

1. (Defendant) took a motor vehicle from the person or custody of 
(person alleged). 

2. Force, violence, assault, or putting in fear was used in the course 
of the taking. 

3. The taking was with the intent to temporarily or permanently 
[deprive (victim) of [his] [her] right to the motor vehicle or any 
benefit from it] [appropriate the motor vehicle of (victim) to [his] 
[her] own use or to the use of any person not entitled to it]. 

 Definitions. 

 Medrano v. State, 199 So. 3d 413 (Fla. 4th DCA 2016). § 320.01, Fla. Stat. 

          “Motor vehicle” means an automobile, motorcycle, truck, trailer, 
semitrailer, truck tractor and semitrailer combination, or any other vehicle 
operated on the roads of this state, used to transport persons or property, and 
propelled by power other than muscular power, but the term does not include 
traction engines, road rollers, personal delivery devices, special mobile 
equipment, vehicles that run only upon a track, bicycles, swamp buggies, or 
mopeds. 

 Assault. § 784.011 Fla. Stat. Give if applicable. 

An “assault” is defined as an intentional and unlawful threat, either by 
word or act, to do violence to a victim, when it appears the person making the 
threat has the ability to carry out the threat, and the act creates in the mind of 
that victim a well-founded fear that violence is about to take place. 

   Fear. Give only if applicable. Smithson v. State, 689 So. 2d 1226 (Fla. 5th 
DCA 1997). 



If the circumstances were such as to ordinarily induce fear in the mind 
of a reasonable person, then a victim may be found to have been in fear, and 
actual fear on the part of a victim need not be shown. 

 In the course of the taking. § 812.133(3)(b), Fla. Stat. 

 “In the course of the taking” means that the act occurred before, 
during, or after the taking of the motor vehicle and that the act and the taking 
of the motor vehicle constitute a continuous series of acts or events. 

 Afterthought. Give only if applicable. DeJesus v. State, 98 So. 3d 105 (Fla. 
2d DCA 2012). 

 If you find that the taking of the motor vehicle occurred as an 
afterthought to the use of force or violence [or the threat of force or violence] 
against (victim), the taking does not constitute Carjacking, but may still 
constitute Grand Theft Motor Vehicle. 

 Title to motor vehicle. Give if applicable.  

 In order for a taking of the motor vehicle to be Carjacking, it is not 
necessary that the person carjacked be the owner of the motor vehicle. It is 
sufficient if the person has custody of the motor vehicle at the time of the 
offense. 

 Force. Give bracketed language only if applicable. Thomas v. State, 36 So. 
3d 853 (Fla. 3d DCA 2010). 

 The taking must be by the use of force or violence or by assault so as to 
overcome the resistance of a person, or by putting a person in fear so that he 
or she does not resist. [The law does not require the force, violence, assault, or 
putting in fear to be exerted against the victim from whom the motor vehicle 
was taken if the force, violence, assault, or putting in fear was exerted against 
another in the course of the taking.] The law does not require that a victim of 
Carjacking resist to any particular extent or that a victim offer any actual 
physical resistance if the circumstances are such that a victim is placed in fear 
of death or great bodily harm if he or she does resist. But unless prevented by 



fear, there must be some resistance to make the taking one done by force or 
violence. 

 Victim unconscious. Give only if applicable. 

 It is also Carjacking if a person, with intent to take the motor vehicle 
from a victim, administers any substance to that victim so that [he] [she] 
becomes unconscious and then takes the motor vehicle from the person or 
custody of that victim. 

 Taking. Give if applicable. 

 In order for a taking by force, violence, or putting in fear to be 
Carjacking, it is not necessary that the taking be from the person of a victim. 
It is sufficient if the motor vehicle taken is under the custody of a victim so 
that it cannot be taken without the use of force, violence, or intimidation 
directed against a victim. 

 Enhanced penalty. Give only if applicable. §§ 812.133(2)(a) and 
812.133(3)(a) Fla. Stats. 

 If you find the defendant guilty of the crime of Carjacking, you must 
further determine beyond a reasonable doubt if “in the course of committing 
the Carjacking” the defendant carried a firearm or other deadly weapon. An 
act is “in the course of committing the Carjacking” if it occurs in an attempt 
to commit Carjacking or in flight after the attempt or commission.   

With a firearm or deadly weapon. § 812.133(2)(a), Fla. Stat. 

If you find that the defendant carried a firearm or other deadly weapon 
in the course of committing the Carjacking, you should find [him] [her] guilty 
of Carjacking with a firearm or deadly weapon. 

Give if applicable. 

A “firearm” means any weapon [including a starter gun] which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; [the frame or receiver of any such weapon;] [any firearm 
muffler or firearm silencer;] [any destructive device;] [any machine gun]. 



[The term “firearm” does not include an antique firearm unless the antique 
firearm is used in the commission of a crime. An antique firearm is (insert 
definition in § 790.001(1), Fla. Stat.)] [A destructive device is (insert definition in 
§ 790.001(4), Fla. Stat.)]  

A “weapon” is defined to mean any object that could be used to cause 
death or inflict serious bodily harm. 

A weapon is a “deadly weapon” if it is used or threatened to be used in a 
way likely to produce death or great bodily harm. 

Give if applicable. 

A “deadly weapon” is any object, other than a firearm, that will likely 
cause death or great bodily harm if used in the ordinary and usual manner 
contemplated by its design and construction.  

 

Give if applicable. 

An object not designed to inflict death or great bodily harm may be a 
“deadly weapon” if it was [used] [or] [threatened to be used] [or] [intended to 
be used] in a manner likely to cause death or great bodily harm.  

 

Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 2016). 

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises.  

With no firearm or weapon. § 812.133(2)(b) Fla. Stat. 

If you find that the defendant carried no firearm or deadly weapon in 
the course of committing the Carjacking, but did commit the Carjacking, you 
should find [him] [her] guilty only of Carjacking. 



Lesser Included Offenses 

*CARJACKING — 812.133 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Robbery  812.13(2)(c) 15.1 

Grand theft – motor 
vehicle 

 812.014(2)(c)6 14.1 

Assault (if assault was 
charged) 

 784.011 8.2 

 Aggravated Battery 784.045 8.4 

 Attempted Carjacking 777.04(1) 5.1 

 Aggravated Assault 784.021 8.2 

 Felony Battery 784.041 8.5 

 Battery 784.03 8.3 

 Resisting a Merchant 812.015(6) 14.4 

 

Comments 

*The only increased penalty under the Carjacking statute is for carrying a 
firearm or other deadly weapon, not for carrying a weapon as in the Robbery 
statute. In Sanders v. State, 944 So. 2d 203, 207 n.3 (Fla. 2006) (Pariente, J., 
concurring), some Florida Supreme Court justices expressed a preference to have 
findings for carrying a firearm or a deadly weapon made in a separate interrogatory 
rather than as part of lesser-included offenses.    

 If applicable, see Instruction 5.1 for “attempt.” 

For the crime of Carjacking, it is likely that the First, Fourth, and Fifth 
DCAs would hold that the judge must, upon request, instruct that the jury can 



convict a defendant of two lesser-included offenses such as grand theft auto and 
assault. Spencer v. State, 71 So. 3d 901 (Fla. 1st DCA 2011); Stuckey v. State, 972 
So. 2d 918 (Fla. 5th DCA 2007); Gian-Grasso v. State, 899 So. 2d 392 (Fla. 4th 
DCA 2005) (holding that a defendant is entitled to have a jury consider convicting 
of the two separate component offenses of a compound offense). However, 
according to the Third DCA, the jury should be given the option of finding 
multiple lesser-included offenses only if there is evidence that the force, violence, 
assault or putting in fear was not used in the course of the taking. Gordon v. State, 
219 So. 3d 189 (Fla. 3rd DCA 2017).  

A special instruction will be necessary in cases where the deadly weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

 This instruction was adopted in 1997 [697 So.2d 84] and amended in 2008 
[982 So. 2d 1160], 2013 [122 So. 3d 263], and 2018 [260 So. 3d 941], and 2020. 

15.3 HOME-INVASION ROBBERY 

§ 812.135, Fla. Stat. 

 To prove the crime of Home-Invasion Robbery, the State must prove 
the following three elements beyond a reasonable doubt: 

1. (Defendant) entered the dwelling of (victim). 

2. At the time (defendant) entered the dwelling, [he] [she] intended to 
commit robbery. 

3. While inside the dwelling, (defendant) did commit robbery. 

 A robbery consists of the following: 

1. (Defendant) took [the] [a] [an] (money or property described in 
charge) from the person or custody of (person alleged). 

2. Force, violence, assault, or putting in fear was used in the course 
of the taking. 

3. The property taken was of some value. 



4. The taking was with the intent to permanently or temporarily 
[deprive (victim) of [his] [her] right to the property or any benefit 
from it] [appropriate the property of (victim) to [his] [her] own 
use or to the use of any person not entitled to it]. 

 Definitions. 

 Assault. § 784.011, Fla. Stat. Give if applicable. 

An “assault” is defined as an intentional and unlawful threat, either by 
word or act, to do violence to a victim, when it appears the person making the 
threat has the ability to carry out the threat, and the act creates in the mind of 
that victim a well-founded fear that violence is about to take place. 

Fear. Give only if applicable. Smithson v. State, 689 So. 2d 1226 (Fla. 5th 
DCA 1997). 

If the circumstances were such as to ordinarily induce fear in the mind 
of a reasonable person, then a victim may be found to have been in fear, and 
actual fear on the part of a victim need not be shown. 

           In the course of the taking. § 812.13(3)(b), Fla. Stat. 

 “In the course of the taking” means that the act occurred prior to, 
contemporaneous with, or subsequent to the taking of the property and that 
the act and the taking of the property constitute a continuous series of acts or 
events. 

 Afterthought. Give only if applicable. DeJesus v. State, 98 So. 3d 105 (Fla. 
2d DCA 2012). 

 If you find that the taking of property occurred as an afterthought to 
the use of force or violence [or the threat of force or violence] against (victim), 
the taking does not constitute Robbery but may still constitute Theft.  

 Title to property. Give if applicable. 

 In order for a taking of property to be Robbery, it is not necessary that 
the person robbed be the owner of the property. It is sufficient if the person 
has the custody of the property at the time of the offense. 



 Force. Give bracketed language only if applicable. Thomas v. State, 36 So. 
3d 853 (Fla. 3d DCA 2010). 

 The taking must be by the use of force or violence so as to overcome the 
resistance of a person, or by putting a person in fear so that he or she does not 
resist. [The law does not require the force, violence, assault, or putting in fear 
to be exerted against the victim from whom the property was taken if the 
force, violence, assault, or putting in fear was exerted against another in the 
course of the taking.] The law does not require that a victim of Robbery resist 
to any particular extent or that a victim offer any actual physical resistance if 
the circumstances are such that a victim is placed in fear of death or great 
bodily harm if he or she does resist. But unless prevented by fear, there must 
be some resistance to make the taking one done by force or violence.  

 Victim unconscious. Give only if applicable. 

 It is also Robbery if a person, with intent to take the property from a 
victim, administers any substance to that victim so that [he] [she] becomes 
unconscious and then takes the property from the person or custody of that 
victim. 

 Taking. Give if applicable. 

 In order for a taking by force, violence, or putting in fear to be robbery, 
it is not necessary that the taking be from the person of a victim. It is 
sufficient if the property taken is under the actual control of a victim so that it 
cannot be taken without the use of force, violence, or intimidation directed 
against a victim. 

 Definition. Jacobs v. State, 41 So. 3d 1004 (Fla. 1st DCA 2010); DuBose v. 
State, 210 So. 3d 641 (Fla. 2017). 

 “Dwelling” means a building [or conveyance] of any kind, including any 
attached porch, whether such building [or conveyance] is temporary or 
permanent, mobile or immobile, which has a roof over it and is designed to be 
occupied by people lodging therein at night, together with the enclosed space 
of ground and outbuildings immediately surrounding it. [The enclosure need 
not be continuous and may have an ungated opening for entering and exiting.] 



 Enhanced penalty. Give if applicable. 

 If you find the defendant guilty of the crime of Home-Invasion Robbery, 
you must further determine beyond a reasonable doubt if in the course of 
committing the Home-Invasion Robbery, the defendant carried some kind of 
weapon.  

With a firearm. § 812.135(2)(a), Fla. Stat.  

If you find that the defendant carried a firearm in the course of 
committing the Home-Invasion Robbery, you should find [him] [her] guilty of 
Home-Invasion Robbery with a firearm. 

A “firearm” means any weapon [including a starter gun] which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; [the frame or receiver of any such weapon;] [any firearm 
muffler or firearm silencer;] [any destructive device;] [any machine gun]. 
[The term “firearm” does not include an antique firearm unless the antique 
firearm is used in the commission of a crime. An antique firearm is (insert 
definition in § 790.001(1), Fla. Stat.)] [A destructive device is (insert definition in 
§ 790.001(4), Fla. Stat.)]  

With a deadly weapon. § 812.135(2)(a), Fla. Stat.  

A weapon is a “deadly weapon” if it is used or threatened to be used in a 
way likely to produce death or great bodily harm. A “deadly weapon” is any 
object, other than a firearm, that will likely cause death or great bodily harm 
if used in the ordinary and usual manner contemplated by its design and 
construction.  

 

Give if applicable. 

An object not designed to inflict death or great bodily harm may be a 
“deadly weapon” if it was [used] [or] [threatened to be used] [or] [intended to 
be used] in a manner likely to cause death or great bodily harm.  

 



 

Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 2016). 

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises.  

With other weapon. § 812.135(2)(b), Fla. Stat. 

If you find that the defendant carried a weapon that was not a firearm 
or a deadly weapon in the course of committing the Home-Invasion Robbery, 
you should find [him] [her] guilty of Home-Invasion Robbery with a weapon. 

A “weapon” is defined to mean any object that could be used to cause 
death or inflict serious bodily harm.A “weapon” is any object, other than a 
firearm, that will likely cause bodily harm if used in the ordinary and usual 
manner contemplated by its design and construction.  

 

Give if applicable.  

An object not designed to inflict bodily harm may be a “weapon” if it 
was [used] [or] [threatened to be used] [or] [intended to be used] in a manner 
likely to cause bodily harm.  

With no firearm or weapon. § 812.135(2)(c), Fla. Stat. 

If you find that the defendant carried no firearm or weapon in the 
course of committing the Home-Invasion Robbery, but did commit the Home-
Invasion Robbery, you should find [him] [her] guilty only of Home-Invasion 
Robbery. 

Lesser Included Offenses 



*HOME INVASION ROBBERY — 812.135 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Burglary of a dwelling  810.02(3) 13.1 

Robbery  812.13(2)(c) 15.1 

Burglary of a Structure  810.02 13.1 

Petit theft – second 
degree 

 812.014(3)(a) 14.1 

Assault  784.011 8.1 

 Grand theft – first 
degree 

812.014(2)(a) 14.1 

 Attempt 777.04(1) 5.1 

 Aggravated battery  784.045  8.4  

 Grand theft – second 
degree 

812.014(2)(b) 14.1 

 Aggravated assault 784.021 8.2 

 Felony battery 784.041 8.5 

 Grand theft – third 
degree 

812.014(2)(c) 14.1 

 Grand theft – third 
degree 

812.014(2)(d) 14.1 

 Felony petit theft 812.014(3)(c) 14.1 

 Petit theft – first 
degree 

812.014(2)(e) 14.1 



 Petit theft – first 
degree 

812.014(3)(b) 14.1 

 Battery 784.03 8.3 

 Trespass 810.08 13.3 

 

Comments 

 If applicable, see Instruction 5.1 for “attempt.” 

*The felony degree of a Home-Invasion Robbery gets bumped up if a 
defendant carried a firearm or a deadly weapon or a weapon. In Sanders v. State, 
944 So. 2d 203, 207 n.3 (Fla. 2006) (Pariente, J., concurring), some Florida 
Supreme Court justices expressed a preference to have findings for carrying a 
firearm or a deadly weapon or a weapon made in a separate interrogatory rather 
than as part of lesser-included offenses.   

 The Home-Invasion Robbery statute does not contain an explanation of “in 
the course of committing the home-invasion robbery.” It is unclear whether the 
courts would look to the robbery and carjacking statutes so that “in the course of 
committing” would include an attempt to commit Home-Invasion Robbery or in 
flight after the attempt or commission.   

For the crime of Home-Invasion Robbery, it is likely that the First, Fourth, 
and Fifth DCAs would hold that the judge must, upon request, instruct that the jury 
can convict a defendant of two lesser-included offenses such as theft and assault. 
Spencer v. State, 71 So. 3d 901 (Fla. 1st DCA 2011); Stuckey v. State, 972 So. 2d 
918 (Fla. 5th DCA 2007); Gian-Grasso v. State, 899 So. 2d 392 (Fla. 4th DCA 
2005) (holding that a defendant is entitled to have a jury consider convicting of the 
two separate component offenses of a compound offense). However, according to 
the Third DCA, the jury should be given the option of finding multiple lesser-
included offenses only if there is evidence that the force, violence, assault or 
putting in fear was not used in the course of the taking. Gordon v. State, 219 So. 3d 
189 (Fla. 3rd DCA 2017). 



A special instruction will be necessary in cases where the [deadly] weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

 This instruction was adopted in 1997 [697 So.2d 84] and amended in 2008 
[982 So. 2d 1160], 2013 [122 So. 3d 263], and 2018 [260 So. 3d 941], and 2020. 

 

15.4 ROBBERY BY SUDDEN SNATCHING 
§ 812.131, Fla. Stat. 

 

 To prove the crime of Robbery by Sudden Snatching, the State must 
prove the following four elements beyond a reasonable doubt: 

 

1. (Defendant) took the (money or property described in charge) from the 
person of (person alleged). 

 

2. The property taken was of some value. 
 

3. The taking was with the intent to permanently or temporarily 
deprive (victim) or the owner of [his] [her] right to the property. 

 

4. In the course of the taking, (victim) was or became aware of the 
taking. 

 

 In the course of the taking means that the act occurred prior to, 
contemporaneous with, or subsequent to the taking of the property and that 
the act and the taking of the property constitute a continuous series of acts or 
events. 

 

 Force or resistance. 



 It is not necessary for the State to prove that the defendant used any 
amount of force beyond that effort necessary to obtain possession of the 
money or other property, that there was any resistance offered by the victim 
or that there was any injury to the victim’s person.  

 

 Title to property. 

 In order for a taking to be Robbery by Sudden Snatching, it is not 
necessary that the person robbed be the actual owner of the property. It is 
sufficient if the victim has possession of the property at the time of the offense. 

 

 Enhanced penalty. Give if applicable. 

 If you find the defendant guilty of the crime of Robbery by Sudden 
Snatching, you must further determine beyond a reasonable doubt if in the 
course of committing the Robbery by Sudden Snatching, the defendant 
carried some kind of weapona firearm or other deadly weapon. An act is in 
the course of committing a Robbery by Sudden Snatching if it occurs in an 
attempt to commit Robbery by Sudden Snatching or in fleeing after the 
attempt or commission. 

 

 With a firearm. 

 If you find that the defendant carried a firearm in the course of 
committing the Robbery by Sudden Snatching, you should find [him] [her] 
guilty of Robbery by Sudden Snatching with a firearm. 

 

 A firearm means any weapon (including a starter gun) which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive; the frame or receiver of any such weapon; any firearm muffler 
or firearm silencer; any destructive device; or any machine gun. [The term 
firearm does not include an antique firearm unless the antique firearm is used 



in the commission of a crime.] See Section 790.001(1), Fla. Stat., for definition of 
antique firearm. 

 

A “weapon” is defined to mean any object that could be used to cause 
death or inflict serious bodily harm. 

 

 With a deadly weapon. 

 If you find that the defendant carried a (deadly weapon described in 
charge) in the course of committing the Robbery by Sudden Snatching, and 
that the (deadly weapon described in charge) was a deadly weapon, you should 
find [him] [her] guilty of Robbery by Sudden Snatching with a deadly 
weapon. 

 

A weapon is a deadly weapon if it is any object that is used or 
threatened to be used in a way likely to produce death or great bodily harm. A 
“deadly weapon” is any object, other than a firearm, that will likely cause 
death or great bodily harm if used in the ordinary and usual manner 
contemplated by its design and construction.  

 

Give if applicable. 

An object not designed to inflict death or great bodily harm may be a 
“deadly weapon” if it was [used] [or] [threatened to be used] [or] [intended to 
be used] in a manner likely to cause death or great bodily harm.  

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises.  

 

 With no firearm or deadly weapon. 



 If you find that the defendant carried no firearm or deadly weapon in 
the course of committing the Robbery by Sudden Snatching, but did commit 
the Robbery by Sudden Snatching, you should find [him] [her] guilty only of 
Robbery by Sudden Snatching. 

   

Lesser Included Offenses 

 

*ROBBERY BY SUDDEN SNATCHING — 812.131 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO 

Petit theft – second 
degree 

 812.014(3)(a) 14.1 

 Attempt 777.04(1) 5.1 

 Grand theft 812.014(2)(c) 14.1 

 Petit theft – first degree 812.014(2)(e) 14.1 

 Battery 784.03 8.3 

 Assault 84.011 8.1 

 Resisting a merchant 812.015(6)  

 

Comment 

  

 *The only increased penalty in the Robbery by Sudden Snatching statute is 
for carrying a firearm or other deadly weapon, not for carrying a weapon as in the 
Robbery statute. In Sanders v. State, 944 So. 2d 203, 207 n.3 (Fla. 2006) (Pariente, 
J., concurring), some Florida Supreme Court justices expressed a preference to 
have findings for carrying a firearm or a deadly weapon made in a separate 
interrogatory rather than as part of lesser-included offenses.  



 

A special instruction will be necessary in cases where the deadly weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”      

This instruction was adopted in 2009 [6 So. 3d 574] and amended in 2013 
[122 So. 3d 263] and 2020. 

 

16.1 AGGRAVATED CHILD ABUSE 

§ 827.03(2)(a), Fla. Stat. 

 

 To prove the crime of Aggravated Child Abuse, the State must prove 
the following two elements beyond a reasonable doubt: 

 

1. (Defendant) 

 

Give 1a–1e as applicable. 

a. committed aggravated battery upon (victim). 

 

b. willfully tortured (victim). 

 

c. maliciously punished (victim). 

 

d. willfully and unlawfully caged (victim). 

 



e. knowingly or willfully committed child abuse upon (victim) and in 
so doing caused great bodily harm, permanent disability, or 
permanent disfigurement to (victim). 

 

2. (Victim) was under the age of 18 years. 

 

 Give if element 1a is alleged. 

 In order to prove that an aggravated battery was committed, the State 
must prove the following: 

 

1. (Defendant) actually and intentionally 

 

       Give 1a or 1b or both as applicable. 

a. touched or struck (victim) against the will of (victim). 

 

b. caused bodily harm to (victim). 

 

          Give 2a or 2b or both as applicable. 

2. a.    In so doing, (defendant) [intentionally or knowingly caused 

                    [great bodily harm] [permanent disability] [permanent  

   disfigurement]] [or] [used a deadly weapon]. 

 



 b.    At the time, (victim) was pregnant and (defendant) knew or 

            should have known (victim) was pregnant. 

 

A weapon is a “deadly weapon” if it is used or threatened to be used in a 
way likely to produce death or great bodily harm.  

Give if applicable. 

 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used or threatened to be used in the ordinary and usual 
manner contemplated by its design and construction.  

 

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used or threatened to be used in a manner likely to 
cause death or great bodily harm. 

 
 Give if applicable.  
“Great bodily harm” means great as distinguished from slight, trivial, 

minor, or moderate harm, and as such does not include mere bruises. 
 

 Give only if applicable. Fey v. State, 125 So. 3d 828 (Fla. 4th DCA 2013). 
An intentional touching or striking includes situations where a 

defendant knows that a touch or strike is substantially certain to result from 
his or her act. 

Give only if applicable. Clark v. State, 783 So. 2d 967 (Fla. 2001).  
 A battery may be found as a result of the intentional touching or 
intentional striking of something other than the actual body of the person. 
However, the object that is touched or struck must have such an intimate 
connection with the person that it is to be regarded as a part or as an 
extension of the person. [For example, in cases where a person intentionally 
drove into another occupied vehicle, it is for you to determine whether the 
vehicle that was struck should be considered as a part or as an extension of 



the person inside that vehicle. This determination may include consideration 
about whether the person was “touched” through the force of impact by being 
jostled or otherwise impacted through the transfer of energy from the 
collision.] 

 Give if element 1b, 1d, or 1e is alleged. 

 “Willfully” means intentionally and purposely. 

 

 Give if element 1c is alleged. § 827.03(c), Fla. Stat. 

 “Maliciously” means wrongfully, intentionally, and without legal 
justification or excuse. Maliciousness may be established by circumstances 
from which one could conclude that a reasonable parent would not have 
engaged in the damaging acts toward the child for any valid reason and that 
the primary purpose of the acts was to cause the victim unjustifiable pain or 
injury. 

 

  Give if element 1e is alleged. § 827.03(1)(b), Fla. Stat. 

 “Child Abuse” means [the intentional infliction of physical or mental 
injury upon a child] [an intentional act that could reasonably be expected to 
result in physical or mental injury to a child] [active encouragement of any 
person to commit an act that results or could reasonably be expected to result 
in physical or mental injury to a child]. 

 

          Give if applicable. § 827.03(1)(d), Fla. Stat. 

          “Mental injury” means injury to the intellectual or psychological 
capacity of a child as evidenced by a discernible and substantial impairment 
in the ability of the child to function within the normal range of performance 
and behavior as supported by expert testimony. 

 



Parental affirmative defense. Give if applicable. See Raford v. State, 828 
So. 2d 1012 (Fla. 2002).  See § 39.01(49), Florida Statutes, if the defendant’s 
status as a parent is at issue. 

§ 827.03, Fla. Stat., and case law are silent as to (1) which party bears the 
burden of persuasion of the affirmative defense and (2) the standard for the burden 
of persuasion. Under the common law, defendants had both the burden of 
production and the burden of persuasion on affirmative defenses by a 
preponderance of the evidence. The Florida Supreme Court has often decided, 
however, that once a defendant meets the burden of production on an affirmative 
defense, the burden of persuasion is on the State to disprove the affirmative 
defense beyond a reasonable doubt (e.g., self-defense and consent to enter in a 
burglary prosecution). In the absence of case law, trial judges must resolve the 
issue via a special instruction. See the opinions in Dixon v. United States, 548 U.S. 
1 (2006), for further guidance. 

It is not a crime for [a parent] [a person who is acting in place of a 
parent] of a child to impose reasonable physical discipline on a child for 
misbehavior under the circumstances even though physical injury resulted 
from the discipline.  

 

If burden of persuasion is on the defendant:    

 If you find that the defendant proved (insert appropriate burden of 
persuasion) that [he] [she] was [a parent] [a person acting in place of a parent] 
of (victim) and that [he] [she] imposed reasonable physical discipline on 
(victim) for misbehavior under the circumstances, you should find [him] [her] 
not guilty.  

 

If the defendant did not prove (insert appropriate burden of persuasion) 
that [he] [she] was [a parent] [a person acting in place of a parent] of (victim) 
or if the defendant did not prove that [he] [she] imposed reasonable physical 
discipline on (victim) for misbehavior under the circumstances, you should 



find [him] [her] guilty, if all the elements of the charge have been proven 
beyond a reasonable doubt.     

 

 If burden of persuasion is on the State:   

 If you find that the State proved (insert appropriate burden of persuasion) 
that the defendant was not [a parent] [a person acting in place of a parent] of 
(victim) or if you find that the State proved (insert appropriate burden of 
persuasion) that the defendant’s physical discipline on (victim) was not 
reasonable for misbehavior under the circumstances, you should find [him] 
[her] guilty, if all of the elements of the charge have been proven beyond a 
reasonable doubt.   

 



Lesser Included Offenses 

 

AGGRAVATED CHILD ABUSE — 827.03(2)(a) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Aggravated Battery; if 
element 1a is charged 

 784.045 8.4, 
8.4(a) 

Felony Battery; if 
element 1a is charged 

 784.041 8.5 

Battery; if element 1a 
is charged and only 
under certain 
circumstances. See 
Kama v. State, 507 So. 
2d 154 (Fla. 2d DCA 
1987) 

 784.03 8.3 

 Child Abuse; if 
element 1e is charged 

 827.03(2)(c) 16.3 

 Attempt 777.04(1) 5.1 

 

Comments 

  

Florida law on alternative conduct statutes is unsettled. For example, in a 
DUI case, it is permissible for some jurors to conclude the State proved only  
driving while impaired and other jurors to conclude the State proved only driving 
with an unlawful breath alcohol level. Euceda v. State, 711 So. 2d 122 (Fla. 3d 
DCA 1998). However, according to the Second District, in Aggravated Battery 
cases, it is improper for some jurors to conclude the State proved only that the 
defendant intentionally caused great bodily harm and other jurors to conclude the 
State proved only that the defendant used a deadly weapon. Miller v. State, 123 So. 



3d 595 (Fla. 2d DCA 2013). Unless the case law changes, in Aggravated Child 
Abuse cases based on a theory of Aggravated Battery where the State has charged 
both alternatives, trial judges must give a special instruction that informs jurors 
they must be unanimous on each alternative theory. For other Aggravated Child 
Abuse cases, as of September 2019, it is undetermined whether jurors must be 
unanimous for each alternative within element #1.  

Num-chucks, which were originally designed as a farm tool, can be a 
deadly weapon. R.V. v. State, 497 So. 2d 912 (Fla. 5th DCA 1986). Jurors 
could find that a 7-inch straight-edged razor might be a dangerous weapon. 
R.R. v. State, 826 So. 2d 465 (Fla. 5th DCA 2002). In trials involving these 
types of objects, the judge should consider a special instruction informing 
jurors that an object can be a deadly weapon if its sole modern use is to cause 
great bodily harm or death. A special instruction may also be necessary in cases 
where the deadly weapon was an animal or a substance or something that is not 
commonly referred to as an “object. 

 
 This instruction was adopted in 1981 and amended in 2002 [824 So. 2d 881], 
2005 [911 So. 2d 766], 2013 [122 So. 3d 263], 2014 [152 So. 3d 475], and 2016 
[190 So. 3d 614], and 2020. 

 

25.17 CONTRABAND IN COUNTY DETENTION FACILITY 
§ 951.22, Fla. Stat. 

 
To prove the crime of Contraband in a County Detention Facility, the 

State must prove the following three elements beyond a reasonable doubt: 

1. (Defendant) had knowledge of the presence of an item. 

2. (Defendant) 

Give as applicable. 

a. introduced the item into a county detention facility. 

b. possessed the item upon the grounds of a county detention 
facility. 



c. gave the item to an inmate of a county detention facility. 

d. received the item from an inmate of a county detention 
facility. 

e. took the item from a county detention facility. 

f. attempted to [take] [send] the item from a county detention 
facility. 

3. The item was: 

Give as applicable. 

a. a written communication to give to or receive from an 
inmate. 

b. a recorded communication to give to or receive from an 
inmate. 

c. currency or coin to give to or receive from an inmate. 

d. an article of [food] [clothing] to give to or receive from an 
inmate. 

e. a tobacco product. 

f. a cigarette. 

g. a cigar. 

h. a beverage that causes or may cause an intoxicating effect. 

i. a narcotic, hypnotic, or excitative drug or drug of any kind 
or nature. 

j. a controlled substance. 

k. a firearm. 

l. any instrumentality customarily used or which is intended 
to be used as a dangerous weapon. 



m. any instrumentality of any nature that may be or is 
intended to be used as an aid in effecting or attempting to 
effect an escape from a county facility. 

n.  any cellular telephone. 

o. any portable communication device.  

Definitions. 

Give in all cases. § 951.23(1)(a), Fla. Stat. 

“County detention facility” means a county jail, a county stockade, a 
county work camp, a county residential probation center, and any other place 
except a municipal detention facility used by a county or county officer for the 
detention of persons charged with or convicted of either felony or 
misdemeanor. 

§ 951.23(1)(b), Fla. Stat. 

“County residential probation center” means a county-operated facility 
housing offenders serving misdemeanor sentences or first-time felony 
sentences. 

§ 951.23(1)(d), Fla. Stat. 

“Municipal detention facility” means a city jail, a city stockade, a city 
prison camp, and any other place except a county detention facility used by a 
municipality or municipal officer for the detention of persons charged with or 
convicted of violation of municipal laws or ordinances. 

Give as applicable. 

To “introduce” means to put inside or into. 

Give when the evidence involves an inmate who is not in the facility. 

It is unlawful to [give] [receive] a contraband item [to] [from] an inmate 
of a county detention facility even if the inmate was outside the facility at the 
time the contraband item was [given] [received]. 



Give if clothing is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 
1995). 

“Clothing” means things worn to cover the body and limbs. 

Give if currency is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 
1995). 

“Currency” means money or another commodity which is in circulation 
as a medium of exchange. 

Give if dangerous weapon is alleged. State v. Fleming, 606 So. 2d 1229 
(Fla. 1st DCA 1992). 

A “weapon” is an instrument that is designed and constructed for use as a 
weapon, or, if the instrument is capable of being used as a weapon, the 
defendant used, threatened to use, or intended to use the instrument as a 
weapon. A “dangerous weapon” is any object that will likely cause death or 
great bodily harm if used in the ordinary and usual manner contemplated by 
its design and construction.  

 

           Give if applicable and if evidence shows defendant possessed the object in 
the detention facility or brought it into the detention facility or attempted to do 
so.  

An object not designed to inflict bodily harm may nonetheless be a 
“dangerous weapon” if (defendant) [knew it would be used] [intended it to be 
used] [in a manner likely to cause death or great bodily harm] [or] [to 
threaten someone with death or great bodily harm]. 
 

Give if applicable and if evidence shows the object had been used as a 
weapon in a detention facility/commitment program.  

An object not designed to inflict bodily harm may nonetheless be a 
“dangerous weapon” if (defendant) knew it had been used [in a manner likely 
to cause death or great bodily harm] [or] [to threaten someone with death or 
great bodily harm]. 



 

 “Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 

Give if tobacco product is alleged. § 210.25(11), Fla. Stat. 

“Tobacco products” means loose tobacco suitable for smoking; snuff; 
snuff flour; cavendish; plug and twist tobacco; fine cuts and other chewing 
tobaccos; shorts; refuse scraps; clippings, cuttings, and sweepings of tobacco, 
and other kinds and forms of tobacco prepared in such manner as to be 
suitable for chewing; but “tobacco products” does not include cigarettes or 
cigars. 

Give if cigarette is alleged. § 210.01(1), Fla. Stat. 

“Cigarette” means any roll for smoking, except one of which the 
tobacco is fully naturally fermented, without regard to the kind of tobacco or 
other substances used in the inner roll or the nature or composition of the 
material in which the roll is wrapped, which is made wholly or in part of 
tobacco irrespective of size or shape and whether such tobacco is flavored, 
adulterated or mixed with any other ingredient. 

Give if a drug or controlled substance is alleged. 

A “drug of any kind” includes [nasal inhalators] [sleeping pills] 
[barbiturates] [a controlled substance]. (Name of drug or controlled substance) 
is a [drug] [controlled substance]. 

Give if firearm is alleged. § 790.001(6), Fla. Stat. 

“Firearm” means any weapon (including a starter gun) which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive [; the frame or receiver of any such weapon] [any firearm 
muffler or firearm silencer] [any destructive device] [any machine gun]. [A 
destructive device is (insert definition in § 790.001(4), Fla. Stat.).] [A “machine 
gun” is (insert definition in § 790.001(9), Fla. Stat.).] 



Give if portable communication device is alleged. §§ 944.47(1)(a)6., and     
§ 951.22(1)(k), Fla. Stats. 

“Portable communication device” means any device carried, worn, or 
stored which is designed or intended to receive or transmit verbal or written 
messages, access or store data, or connect electronically to the Internet or any 
other electronic device and which allows communications in any form. Such 
devices include, but are not limited to, portable two-way pagers, hand-held 
radios, cellular telephones, Blackberry-type devices, personal digital assistants 
or PDA’s, laptop computers, or any components of these devices which are 
intended to be used to assemble such devices.  

Give if possession is alleged. 

To prove (defendant) “possessed an item,” the State must prove beyond 
a reasonable doubt that [he] [she] a) knew of the existence of the item and b) 
intentionally exercised control over that item.  

Give if applicable. 

Control can be exercised over an item whether the item is carried on a 
person, near a person, or in a completely separate location upon the grounds 
of a county detention facility. Mere proximity to an item does not establish 
that the person intentionally exercised control over the item in the absence of 
additional evidence. Control can be established by proof that (defendant) had 
direct personal power to control the item or the present ability to direct its 
control by another.   

Joint possession. Give if applicable. 

Possession of an item may be sole or joint, that is, two or more persons 
may possess an item. 

Affirmative defense: Lack of knowledge of illicit nature. Give if applicable.  
§ 893.101(2) and (3), Fla. Stat. 

Lack of knowledge of the illicit nature of a controlled substance is a 
defense to possession of a controlled substance. Accordingly, the defendant is 



not guilty of possessing a controlled substance if [he] [she] did not know of the 
illicit nature of the substance. 

You may but are not required to infer that (defendant) was aware of the 
illicit nature of the controlled substance if you find that [he] [she] possessed 
the controlled substance. 

If you are convinced beyond a reasonable doubt that (defendant) knew 
of the illicit nature of the controlled substance, and all of the elements of the 
charge have been proved, you should find [him] [her] guilty. 

If you have a reasonable doubt on the question of whether (defendant) 
knew of the illicit nature of the controlled substance, you should find [him] 
[her] not guilty of possession of a controlled substance. 

Affirmative defense of permission. Give if the defendant has satisfied his or 
her burden of production. See Wright v. State, 442 So. 2d 1058 (Fla. 1st DCA 
1983). 

It is a defense to the crime of Contraband in a County Detention 
Facility if the defendant used regular channels and was authorized by the 
sheriff or officer in charge of the detention facility to [introduce] [possess] 
[give] [receive] [take] [attempt to take or send] the contraband item [into] 
[from] the facility. The defendant has raised this defense. 

If you have a reasonable doubt as to whether the defendant used regular 
channels and had authorization from the sheriff or officer in charge of the 
detention facility, you should find [him] [her] not guilty. 

If the State proved beyond a reasonable doubt that the defendant did 
not use regular channels or did not have authorization from the sheriff or 
officer in charge of the detention facility, you should find [him] [her] guilty, if 
all the elements of the charge have also been proven beyond a reasonable 
doubt. 

Lesser Included Offenses 
 

CONTRABAND IN COUNTY DETENTION FACILITIES — 951.22 



CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

*Possession of a 
Controlled Substance 
if a controlled 
substance is the 
contraband alleged 

 893.13(6) 25.7 

 Carrying a Concealed 
Firearm 

790.01(2) 10.1 

 Carrying a Concealed 
Weapon 

790.01(1) 10.1 

 Attempt 777.04(1) 5.1 

Comments 
 

*It is unclear if the courts will determine that Possession of a Controlled 
Substance is necessarily included in a charge of Contraband in County Detention 
Facility, for elements other than #2b. Possession is not a necessary lesser-included 
offense of either Sale or Manufacture of a Controlled Substance. State v. McCloud, 
577 So. 2d 939 (Fla. 1991); Anderson v. State, 447 So. 2d 236 (Fla. 1st DCA 
1983). 

If the contraband item is a written communication, § 951.22(1)(a), Fla. Stat., 
exempts any document or correspondence exchanged between a lawyer, paralegal 
or other legal staff and an inmate at a detention facility if the document or 
correspondence is otherwise lawfully possessed and disseminated and relates to the 
legal representation of the inmate. As of September 2019, it was unclear if the 
exemption is an affirmative defense, and if so, what the burden of persuasion is 
and who bears that burden for that defense. A special instruction will be necessary 
if the exemption is at issue.  

A special instruction will be necessary in cases where the dangerous weapon 
was an animal or a substance or something that is not commonly referred to as an 
“object.”    



The term “portable communication device” includes any new technology 
that is developed for similar purposes. Judges will have to create a special 
instruction as technology develops. 

  Excluded from the definition of portable communication device is any 
device having communication capabilities which has been approved or issued by 
the sheriff or officer in charge for investigative or institutional security purposes or 
for conducting other official business. See § 951.22(1)(k), Fla. Stat. As of 
September 2019, it was unclear if the exception is an affirmative defense, and if so, 
what the burden of persuasion is and who bears that burden for that defense. A 
special instruction will be necessary if the exception is at issue. 

This instruction was adopted in 1987 and amended in 1989 [543 So. 2d 
1205], 2014 [153 So. 3d 192], 2016 [191 So. 3d 291], 2017 [216 So. 3d 497], and 
2019 [272 So. 3d 243], and 2020. 

25.18 CONTRABAND IN JUVENILE [DETENTION FACILITY] 
[COMMITMENT PROGRAM] 

§ 985.711, Fla. Stat. 
 

To prove the crime of Contraband in Juvenile [Detention Facility] 
[Commitment Program], the State must prove the following three elements 
beyond a reasonable doubt: 

1. (Defendant) had knowledge of the presence of an item. 

2. (Defendant) 

Give as applicable. 

a. possessed an item while upon the grounds of a juvenile 
[detention facility] [commitment program]. 

b. introduced the item into or upon the grounds of a juvenile 
[detention facility] [commitment program]. 

c. [took] [attempted to take] [sent] [attempted to send] an item 
from a juvenile [detention facility] [commitment program]. 



d. [transmitted] [attempted to transmit] an item to a juvenile 
offender into or upon the grounds of a juvenile [detention 
facility] [commitment program]. 

e. [caused] [attempted to cause] an item to be [transmitted to] 
[received by] a juvenile offender upon the grounds of a 
juvenile [detention facility] [commitment program]. 

3. The item was: 

Give as applicable. 

a. an unauthorized article of [food] [clothing]. 

b. a beverage that causes or may cause an intoxicating effect. 

c. a controlled substance. (Name of controlled substance 
alleged) is a controlled substance. 

d. a prescription or nonprescription drug that has a hypnotic, 
stimulating, or depressing effect. 

e. a firearm. 

f. a weapon of any kind. 

g. an explosive substance. 

Definitions. Give as applicable. 

§ 985.03(19), Fla. Stat. 

A “juvenile detention facility” is a facility used pending court 
adjudication or disposition or execution of a court order for the temporary 
care of a child alleged or found to have committed a violation of law. 

A “juvenile commitment program” is a facility used for the commitment 
of adjudicated delinquents. 

“Introduce” means to put inside or into. 



Give if clothing is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 
1995). 

“Clothing” means things worn to cover the body and limbs. 

Give if weapon is alleged. State v. Fleming, 606 So. 2d 1229 (Fla. 1st DCA 
1992). 

 A “weapon” is an instrument that is designed and constructed for use as 
a weapon, or, if the instrument is capable of being used as a weapon, the 
defendant used, threatened to use, or intended to use the instrument as a 
weapon. A “weapon” is any object that will likely cause bodily harm if used in 
the ordinary and usual manner contemplated by its design and construction.  

 

           Give if applicable and if evidence shows defendant possessed the object in 
the detention facility/commitment program or brought it into the detention 
facility/commitment program or attempted to do so.  

An object not designed to inflict bodily harm may nonetheless be a 
“weapon” if (defendant) [knew it would be used] [intended it to be used] [in a 
manner likely to cause bodily harm] [or] [to threaten someone with bodily 
harm]. 
 

Give if applicable and if evidence shows the object had been used as a 
weapon in a detention facility/commitment program.  

An object not designed to inflict bodily harm may nonetheless be a 
“weapon” if (defendant) knew it had been used [in a manner likely to cause 
bodily harm] [or] [to threaten someone with bodily harm]. 

 

Give if firearm is alleged. § 790.001(6), Fla. Stat. 

“Firearm” means any weapon (including a starter gun) which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive [; the frame or receiver of any such weapon] [any firearm 



muffler or firearm silencer] [any destructive device] [any machine gun]. [A 
destructive device is (insert definition in § 790.001(4), Fla. Stat.).] [A “machine 
gun” is (insert definition in § 790.001(9), Fla. Stat.).] 

Give if possession is alleged. 

To prove (defendant) “possessed an item,” the State must prove beyond 
a reasonable doubt that [he] [she] a) knew of the existence of the item and b) 
intentionally exercised control over that item.  

Give if applicable. 

Control can be exercised over an item whether the item is carried on a 
person, near a person, or in a completely separate location in a juvenile 
[detention facility] [commitment program]. Mere proximity to an item does 
not establish that the person intentionally exercised control over the item in 
the absence of additional evidence. Control can be established by proof that 
(defendant) had direct personal power to control the item or the present ability 
to direct its control by another.   

Joint possession. Give if applicable. 

Possession of an item may be sole or joint, that is, two or more persons 
may possess an item. 

Affirmative defense: Lack of knowledge of illicit nature. Give if applicable.  
§ 893.101(2) and (3), Fla. Stat. 

Lack of knowledge of the illicit nature of a controlled substance is a 
defense to possession of a controlled substance. Accordingly, the defendant is 
not guilty of possessing a controlled substance if [he] [she] did not know of the 
illicit nature of the substance. 

You may but are not required to infer that (defendant) was aware of the 
illicit nature of the controlled substance if you find that [he] [she] possessed 
the controlled substance. 



If you are convinced beyond a reasonable doubt that (defendant) knew 
of the illicit nature of the controlled substance, and all of the elements of the 
charge have been proved, you should find [him] [her] guilty. 

If you have a reasonable doubt on the question of whether (defendant) 
knew of the illicit nature of the controlled substance, you should find [him] 
[her] not guilty of possession of a controlled substance. 

Affirmative defense of permission. Give if the defendant has satisfied his or 
her burden of production. See Wright v. State, 442 So. 2d 1058 (Fla. 1st DCA 
1983). 

It is a defense to the crime of Contraband in Juvenile [Detention 
Facility] [Commitment Program] if the defendant was authorized through 
program policy or operating procedure or had the permission of the facility 
superintendent, program director, or manager of the [detention facility] 
[commitment program] to [possess] [introduce] [take] [attempt to take] [send] 
[attempt to send] [transmit] [attempt to transmit] [cause to transmit] [attempt 
to cause to transmit] the contraband item [into] [from] the facility. The 
defendant has raised this defense. 

If you have a reasonable doubt as to whether the defendant was 
authorized through program policy or operating procedure or had the 
permission of the facility superintendent, program director, or manager of the 
[detention facility] [commitment program], you should find [him] [her] not 
guilty of Contraband in a Juvenile [Detention Facility] [Commitment 
Program]. 

If the State proved beyond a reasonable doubt that the defendant did 
not have authorization through program policy or operating procedure or did 
not have the permission of the facility superintendent, program director, or 
manager of the [detention facility] [commitment program], you should find 
[him] [her] guilty, if all the elements of the charge have also been proven 
beyond a reasonable doubt. 

Lesser Included Offenses 
 



CONTRABAND IN JUVENILE FACILITY — 985.711 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

*Possession of a 
Controlled Substance 
if a controlled 
substance is the 
contraband alleged 

   

 Attempt (although 
some attempts are 
included as elements) 

777.04(1) 5.1 

 
Comments 

 
*It is unclear if the courts will determine that Possession of a Controlled 

Substance is necessarily included in a charge of Contraband in Juvenile [Detention 
Facility] [Commitment Program], for elements other than #2a. Possession is not a 
necessary lesser-included offense of either Sale or Manufacture of a Controlled 
Substance. State v. McCloud, 577 So. 2d 939 (Fla. 1991); Anderson v. State, 447 
So. 2d 236 (Fla. 1st DCA 1983). 

A special instruction will be necessary in cases where the weapon was an 
animal or a substance or something that is not commonly referred to as an “object.”      

This instruction was adopted in March 2000 and amended in 2014 [153 So. 
3d 192], 2016 [191 So. 3d 291], 2017 [216 So. 3d 497], and 2019 [272 So. 3d 
243], and 2020. 

 

25.20 POSSESSION OF CONTRABAND [IN] [UPON THE GROUNDS OF] 
A STATE CORRECTIONAL INSTITUTION 

§ 944.47(1)(c) Fla. Stat. 
 



To prove the crime of Possession of Contraband [In] [Upon the 
Grounds of] a State Correctional FacilityInstitution, the State must prove the 
following two elements beyond a reasonable doubt: 

1. (Defendant) possessed 

Give as applicable. 

a. [written or recorded communication] [currency or coin] [an 
article of [food][clothing]] that was [given or transmitted] 
[intended to be given or transmitted] to an inmate of a state 
correctional institution. 

b. [an intoxicating beverage] [a beverage which causes or may 
cause an intoxicating effect.] 

c. a controlled substance. (Name of controlled substance) is a 
controlled substance. 

d. any prescription or non-prescription drug having a 
hypnotic, stimulating, or depressing effect. 

e. [a firearm] [a weapon of any kind] [an explosive substance]. 

f. any [cellular telephone] [portable communication device] 
intentionally and unlawfully introduced inside the secure 
perimeter of the state correctional institution. 

2. At the time, (defendant) was [an inmate] [upon the grounds] of a 
state correctional facilityinstitution. 

Give if it is alleged that the crime was committed by an employee. §§ 
944.47(2)(b) and 944.115(2)(b), Fla. Stats. 

If you find (defendant) guilty of Possession of Contraband [In] [Upon the 
Grounds of] a State Correctional Institution, you must then determine 
whether the State proved beyond a reasonable doubt that [he] [she] was an 
employee who used or attempted to use the powers, rights, privileges, duties, 
or position of [his] [her] employment in the commission of the crime. 



 

An “employee” means an employee of the Department of Corrections or 
a private vendor in a contractual relationship with either the Department of 
Corrections or the Department of Management Services, and includes persons 
such as contractors, volunteers, or law enforcement officers who are within a 
state correctional facility to perform a professional service.  

 

Give in all cases. § 944.02(8), Fla. Stat. 

“State correctional facilityinstitution” means any prison, road camp, 
prison industry, prison forestry camp, or any prison camp or prison farm or 
other correctional facility, temporary or permanent, in which prisoners are 
housed, worked, or maintained, under the custody and jurisdiction of the 
Department of Corrections. 

Give if clothing is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 
1995). 

“Clothing” means things worn to cover the body and limbs. 

Give if currency is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 
1995). 

“Currency” means money or another commodity which is in circulation 
as a medium of exchange. 

Give if weapon is alleged. State v. Fleming, 606 So. 2d 1229 (Fla. 1st DCA 
1992). 

 A “weapon” is an instrument that is designed and constructed for use as 
a weapon, or, if the instrument is capable of being used as a weapon, the 
defendant used, threatened to use, or intended to use the instrument as a 
weapon. A “weapon” is any object, other than a firearm, that will likely cause 
bodily harm if used in the ordinary and usual manner contemplated by its 
design and construction.  

 



           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“weapon” if (defendant) [used it] [intended it to be used] [or] [knew it would 
be used or threatened to be used] in a manner likely to cause bodily harm. 

 

Give if firearm is alleged. § 790.001(6), Fla. Stat. 

“Firearm” means any weapon (including a starter gun) which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive [; the frame or receiver of any such weapon] [any firearm 
muffler or firearm silencer] [any destructive device] [any machine gun]. [A[A 
destructive device is (insert definition in § 790.001(4), Fla. Stat.).] [A “machine 
gun” is (insert definition in § 790.001(9), Fla. Stat.).]  

Give if portable communication device is alleged. § 944.47(1)(a)6., Fla. 
Stat. 

The term “portable communication device” means any device carried, 
worn, or stored which is designed or intended to receive or transmit verbal or 
written messages, access or store data, or connect electronically to the Internet 
or any other electronic device and which allows communications in any form. 
Such devices include, but are not limited to, portable two-way pagers, hand-
held radios, cellular telephones, Blackberry-type devices, personal digital 
assistants or PDA’s, laptop computers, or any components of these devices 
which are intended to be used to assemble such devices. The term also 
includes any new technology that is developed for similar purposes. [Excluded 
from this definition is any device having communication capabilities which 
has been approved or issued by the department for investigative or 
institutional security purposes or for conducting other state business.] 

Possession. 

To prove (defendant) “possessed an item,” the State must prove beyond 
a reasonable doubt that [he] [she] a) knew of the existence of the item and b) 
intentionally exercised control over that item.  



Give if applicable. 

Control can be exercised over an item whether the item is carried on a 
person, near a person, or in a completely separate location upon the grounds 
of a state correctional institution. Mere proximity to an item does not establish 
that the person intentionally exercised control over the item in the absence of 
additional evidence. Control can be established by proof that (defendant) had 
direct personal power to control the item or the present ability to direct its 
control by another.   

Joint possession. Give if applicable. 

Possession of an item may be sole or joint, that is, two or more persons 
may possess an item. 

Affirmative defense: Lack of knowledge of illicit nature. Give if applicable.  
§ 893.101(2) and (3), Fla. Stat. 

Lack of knowledge of the illicit nature of a controlled substance is a 
defense to the crime of Possession of a Controlled Substance. Accordingly, the 
defendant is not guilty of possessing a controlled substance if [he] [she] did not 
know of the illicit nature of the substance. 

You may but are not required to infer that (defendant) was aware of the 
illicit nature of the controlled substance if you find that [he] [she] possessed 
the controlled substance. 

If you are convinced beyond a reasonable doubt that (defendant) knew 
of the illicit nature of the controlled substance, and all of the elements of the 
charge have been proved, you should find [him] [her] guilty. 

If you have a reasonable doubt on the question of whether (defendant) 
knew of the illicit nature of the controlled substance, you should find [him] 
[her] not guilty of possession of a controlled substance. 

Affirmative defense: Authorization. Give if the defendant has satisfied his or 
her burden of production. See Wright v. State, 442 So. 2d 1058 (Fla. 1st DCA 
1983). 



It is a defense to the crime of Possession of Contraband [In] [Upon the 
Grounds of] a State Correctional FacilityInstitution if the defendant was 
authorized by the officer in charge of the correctional institution to possess 
the item [in] [upon the grounds of] a state correctional institution. The 
defendant has raised this defense. 

If you have a reasonable doubt as to whether the defendant had 
authorization from the officer in charge of the correctional institution, you 
should find [him] [her] not guilty. 

If the State proved beyond a reasonable doubt that the defendant did 
not have authorization from the officer in charge of the correctional 
institution, you should find [him] [her] guilty, if all the elements of the charge 
have also been proven beyond a reasonable doubt. 

Lesser Included Offenses 
 

POSSESSION OF CONTRABAND [IN] [UPON THE GROUNDS OF] 
A STATE CORRECTIONAL INSTITUTION — 944.47(1)(c) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Possession of a 
Controlled Substance, 
if a controlled 
substance is the 
contraband alleged 

 893.13 25.7 

 Possession of a 
Firearm or a 
Concealed Weapon By 
a Convicted Felon, if a 
firearm or concealed 
weapon is the 
contraband alleged and 
the possessor is an 
inmate.  

790.23 10.15 



 Carrying a Concealed 
Firearm 

790.01(2) 10.1 

 Carrying a Concealed 
Weapon 

790.01(1) 10.1 

 Attempt 777.04(1) 5.1 

 
Comments 

A special instruction will be necessary in cases where the weapon was an 
animal or a substance or something that is not commonly referred to as an “object.”   

The term “portable communication device” includes any new technology 
that is developed for similar purposes. Judges will have to create a special 
instruction as technology develops. 

The definition of “portable communication device” excludes any device 
having communication capabilities which has been approved or issued by the 
Department of Corrections for investigative or institutional security purposes or for 
conducting other state business. See § 944.47(1)(a)6., Fla. Stat. As of September 
2019, it was unclear if the exclusion is an affirmative defense, and if so, what the 
burden of persuasion is and who bears that burden for that defense. A special 
instruction will be necessary if the exclusion is at issue.   

This instruction was adopted in 2014 [153 So. 3d 192] and amended in 2016 
[191 So. 3d 291], 2017 [216 So. 3d 497], and 2019 [272 So. 3d 243], and 2020. 

25.21 [INTRODUCTION] [REMOVAL] OF CONTRABAND [INTO] 
[FROM] A STATE CORRECTIONAL INSTITUTION 

§ 944.47(1)(a), Fla. Stat. 
 

To prove the crime of [Introduction] [Removal] of Contraband [into] 
[from] a State Correctional Institution, the State must prove the following 
[three] [four] elements beyond a reasonable doubt: 



1. (Defendant) [introduced into or upon the grounds of] [took] [sent] 
[attempted to [take] [send]] an item [into] [from] a state 
correctional institution. 

2. (Defendant) had knowledge of the presence of the item. 

3. The item was: 

Give as applicable. 

a. a [written] [recorded] communication. 

b. [currency] [or] [coin]. 

c. an article of [food] [clothing]. 

d. an intoxicating beverage or a beverage which causes or may 
cause an intoxicating effect. 

e. a controlled substance. (Name of controlled substance) is a 
controlled substance. 

f. any prescription or nonprescription drug having a 
hypnotic, stimulating, or depressing effect. 

g. [a firearm] [a weapon of any kind] [an explosive substance]. 

h. any [cellular telephone] [or] [portable communication 
device] intentionally and unlawfully introduced inside the 
secure perimeter of a state correctional institution]. 

Give element #4 if element #3a, 3b, or 3c is given. 

4. (Defendant) [gave or transmitted] [or] [intended to give or 
transmit] the [written communication] [recorded communication] 
[currency] [coin] [article of food] [article of clothing] to an inmate 
of the state correctional institution. 

Give if it is alleged that the crime was committed by an employee. §§ 
944.47(2)(b) and 944.115(2)(b), Fla. Stats. 



If you find (defendant) guilty of [Introduction] [Removal] of Contraband 
[into] [from] a State Correctional Institution, you must then determine 
whether the State proved beyond a reasonable doubt that [he] [she] was an 
employee who used or attempted to use the powers, rights, privileges, duties, 
or position of [his] [her] employment in the commission of the crime. 

 

An “employee” means an employee of the Department of Corrections or 
a private vendor in a contractual relationship with either the Department of 
Corrections or the Department of Management Services, and includes persons 
such as contractors, volunteers, or law enforcement officers who are within a 
state correctional facility to perform a professional service. 

 

Give in all cases. State Correctional FacilityInstitution. § 944.02(8), Fla. 
Stat. 

“State correctional facilityinstitution” means any prison, road camp, 
prison industry, prison forestry camp, or any prison camp or prison farm or 
other correctional facility, temporary or permanent, in which prisoners are 
housed, worked, or maintained, under the custody and jurisdiction of the 
Department of Corrections. 

Give if firearm is alleged. § 790.001(6), Fla. Stat. 

“Firearm” means any weapon (including a starter gun) which will, is 
designed to, or may readily be converted to expel a projectile by the action of 
an explosive [; the frame or receiver of any such weapon] [any firearm 
muffler or firearm silencer] [any destructive device] [any machine gun]. [A 
destructive device is (insert definition in § 790.001(4), Fla. Stat.).] [A “machine 
gun” is (insert definition in § 790.001(9), Fla. Stat.).]  

Give if clothing is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 
1995). 

“Clothing” means things worn to cover the body and limbs. 



Give if currency is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 
1995). 

“Currency” means money or another commodity which is in circulation 
as a medium of exchange. 

Give if weapon is alleged. State v. Fleming, 606 So. 2d 1229 (Fla. 1st DCA 
1992). 

 A “weapon” is an instrument that is designed and constructed for use as 
a weapon, or, if the instrument is capable of being used as a weapon, the 
defendant used, threatened to use, or intended to use the instrument as a 
weapon. A “weapon” is any object that will likely cause bodily harm if used in 
the ordinary and usual manner contemplated by its design and construction.  

 

           Give if applicable and if evidence shows defendant brought it into the 
correctional institution or attempted to do so.  

An object not designed to inflict bodily harm may nonetheless be a 
“weapon” if (defendant) [intended it to be used] [knew it would be used or 
threatened to be used] in a manner likely to cause bodily harm. 

 

Give if applicable and if evidence shows the object had been used as a 
weapon in a correctional institution.  

An object not designed to inflict bodily harm may nonetheless be a 
“weapon” if (defendant) knew it had been used or threatened to be used in a 
manner likely to cause bodily harm. 

 

Give if portable communication device is alleged. § 944.47(1)(a)(6), Fla. 
Stat. 

“Portable communication device” means any device carried, worn, or 
stored which is designed or intended to receive or transmit verbal or written 



messages, access or store data, or connect electronically to the Internet or any 
other electronic device and which allows communications in any form. Such 
devices include, but are not limited to, portable two-way pagers, hand-held 
radios, cellular telephones, Blackberry-type devices, personal digital assistants 
or PDA’s, laptop computers, or any components of these devices which are 
intended to be used to assemble such devices. The term also includes any new 
technology that is developed for similar purposes. [Excluded from this 
definition is any device having communication capabilities which has been 
approved or issued by the department for investigative or institutional 
security purposes or for conducting other state business.] 

Affirmative defense: Lack of knowledge of illicit nature. Give if applicable.  
§ 893.101(2) and (3), Fla. Stat. 

Lack of knowledge of the illicit nature of a controlled substance is a 
defense to this charge. Accordingly, the defendant is not guilty of this charge if 
[he] [she] did not know of the illicit nature of the controlled substance.  

You may but are not required to infer that (defendant) was aware of the 
illicit nature of the controlled substance if you find that [he] [she] possessed 
the controlled substance. 

To prove (defendant) “possessed a substance,” the State must prove 
beyond a reasonable doubt that [he] [she] a) knew of the existence of the 
substance and b) intentionally exercised control over that substance.  

Give if applicable. 

Control can be exercised over a substance whether the substance is 
carried on a person, near a person, or in a completely separate location upon 
the grounds of a state correctional institution. Mere proximity to a substance 
does not establish that the person intentionally exercised control over the 
substance in the absence of additional evidence. Control can be established by 
proof that (defendant) had direct personal power to control the substance or 
the present ability to direct its control by another.   

Joint possession. Give if applicable. 



Possession of a substance may be sole or joint, that is, two or more 
persons may possess a substance. 

If you are convinced beyond a reasonable doubt that (defendant) knew 
of the illicit nature of the controlled substance, and all of the elements of the 
charge have been proven, you should find [him] [her] guilty. 

If you have a reasonable doubt as to whether (defendant) knew of the 
illicit nature of the controlled substance, you should find [him] [her] not 
guilty. 

Affirmative defense: Authorization. Give if the defendant has satisfied his or 
her burden of production. See Wright v. State, 442 So. 2d 1058 (Fla. 1st DCA 
1983). 

It is a defense to the crime of [Introduction] [Removal] of Contraband 
[into] [from] a State Correctional Institution if the defendant used regular 
channels and was authorized by the officer in charge of the correctional 
institution to [introduce] [take] [send] the item [into] [from] the state 
correctional institution. The defendant has raised this defense.  

If you have a reasonable doubt as to whether the defendant used regular 
channels and had authorization from the officer in charge of the correctional 
institution, you should find [him] [her] not guilty. 

If the State proved beyond a reasonable doubt that the defendant did 
not use regular channels or did not have authorization from the officer in 
charge of the correctional institution, you should find [him] [her] guilty, if all 
the elements of the charge have also been proven beyond a reasonable doubt. 

Lesser Included Offenses 
 

[INTRODUCTION] [REMOVAL] OF CONTRABAND [INTO] 
[FROM] A STATE CORRECTIONAL INSTITUTION — 944.47(1)(a) 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

*Possession of a 
Controlled Substance, 

 893.13 25.7 



if a controlled 
substance is the 
contraband alleged 

 Possession of a 
Firearm or a 
Concealed Weapon By 
a Convicted Felon, if a 
firearm or concealed 
weapon is the 
contraband alleged and 
the possessor is an 
inmate.  

790.23 10.15 

 Carrying a Concealed 
Firearm 

790.01(2) 10.1 

 Carrying a Concealed 
Weapon 

790.01(1) 10.1 

 
Comments 

 
*It is unclear if the courts will determine that Possession of a Controlled 

Substance is necessarily included in a charge of [Introduction] [Removal] of 
Contraband [Into] [From] a State Correctional Institution. Possession is not a 
necessary lesser-included offense of either Sale or Manufacture of a Controlled 
Substance. State v. McCloud, 577 So. 2d 939 (Fla. 1991); Anderson v. State, 447 
So. 2d 236 (Fla. 1st DCA 1983). 

A special instruction will be necessary in cases where the weapon was an 
animal or a substance or something that is not commonly referred to as an “object.”   

The term “portable communication device” includes any new technology 
that is developed for similar purposes. Judges will have to create a special 
instruction as technology develops. 



The definition of “portable communication device” excludes any device 
having communication capabilities which has been approved or issued by the 
Department of Corrections for investigative or institutional security purposes or for 
conducting other state business. See § 944.47(1)(a)6., Fla. Stat. As of September 
2019, it was unclear if the exclusion is an affirmative defense, and if so, what the 
burden of persuasion is and who bears that burden for that defense. A special 
instruction will be necessary if the exclusion is at issue.   

This instruction was adopted in 2014 [153 So. 3d 192] and amended in 2016 
[191 So. 3d 291], 2017 [216 So. 3d 497], and 2019 [272 So. 3d 243], and 2020. 

28.12 OPERATING A MOTOR VEHICLE CARELESSLY OR 
NEGLIGENTLY CAUSING [SERIOUS BODILY INJURY] [DEATH] 
[WITHOUT HAVING A DRIVER’S LICENSE] [WHILE DRIVER’S 

LICENSE CANCELED, SUSPENDED, OR REVOKED FOR SPECIFIED 
REASON] 

§ 322.34(6)(a) or (b), Fla. Stat. 

 

To prove the crime of Operating a Motor Vehicle Carelessly or 
Negligently Causing [Serious Bodily Injury] [Death] [Without Having a 
Driver’s License] [While Driver’s License Suspended, Revoked, Canceled for 
Specified Reason], the State must prove the following threefour elements 
beyond a reasonable doubt: 

 

1. (Defendant) operated a motor vehicle in a careless or negligent 
manner. 

2. Give 2a or 2b or both as applicable. 
a. At the time, [his] [her] [driver’s license] [driving privilege] 

was [suspended] [revoked] [canceled] pursuant to Florida 
Statute [316.655] [322.26(8)] [322.27(2)] [322.28(2)] 
[322.28(4)].  

 

b.  At the time, [he] [she] did not have a driver’s license. 
 

Give 3a or 3b or both as applicable.  



3. At the time, (defendant) knew 

a.     [his] [her]] [driver’s license] [driving privilege] was 

                                       [suspended] [revoked] [canceled].  

b.     [he] [she] did not have a driver’s license.  

4.  As a result of the careless or negligent operation, (defendant) 

     caused [the death of (victim)] [serious bodily injury to (victim)]. 

 Definitions.  

§ 322.01(27), Fla. Stat.  

“Motor vehicle” means any self-propelled vehicle, including a motor 
vehicle combination, not operated upon rails or guideway, excluding vehicles 
moved solely by human power[, motorized wheelchairs, and motorized 
bicycles].  

Give if applicable. § 316.003(2), Fla. Stat.  

“Motorized bicycle” means a bicycle propelled by a combination of 
human power and an electric helper motor capable of propelling the vehicle at 
a speed of not more than 20 miles per hour on level ground upon which any 
person may ride, having two tandem wheels, and including any device 
generally recognized as a bicycle though equipped with two front or two rear 
wheels. The term does not include such a vehicle with a seat height of no more 
than 25 inches from the ground when the seat is adjusted to its highest 
position or a scooter or similar device. 

 

§ 316.1925, Fla. Stat.  

“Careless” means failing to operate a motor vehicle in a careful and 
prudent manner under the circumstances, so as to endanger life, limb, or 
property.  

 



“Negligent” means the failure to use reasonable care under the 
circumstances.  

 

Give as applicable.  

§ 322.01(40), Fla. Stat.  

“Suspended” means the privilege to drive a motor vehicle has been 
temporarily withdrawn. 

 

 § 322.01(36), Fla. Stat.  
 “Revoked” means the privilege to drive a motor vehicle has been 
terminated.  

 

 § 322.01(5), Fla. Stat. 

“Canceled” means that a driver’s license has been declared void and 
terminated. 

 

 “Expired” means the license was not renewed on or before the 
expiration date. 

 

Lesser Included Offenses 

 

 

 

 



28.12 OPERATING A MOTOR VEHICLE CARELESSLY OR 
NEGLIGENTLY CAUSING [SERIOUS BODILY INJURY] [DEATH] 
[WITHOUT HAVING A DRIVER’S LICENSE] [WHILE DRIVER’S 

LICENSE CANCELED, SUSPENDED, OR REVOKED FOR SPECIFIED 
REASON] — § 322.34(6)(a) or (b) 

CATEGORY ONE CATEGORY TWO FLA. STAT INS. NO. 

Driving While License 
Suspended, Revoked or 
Canceled with 
Knowledge if 
322.34(6)(b) is charged. 

 322.34(2) 28.11 

No Valid Driver’s 
License if 322.34(6)(a) is 
charged. 

No Valid Driver 
License 

322.03  28.9  

 

Comments 

 

 Although the statute does not explicitly require knowledge of the invalidity 
of the license, the Supreme Court of Florida has recognized such a requirement. 
See State v. Smith, 638 So. 2d 509 (Fla. 1994). See also Waites v. State, 702 So. 2d 
1373 (4th DCA 1997).  

 

A person driving a moped upon a highway requires a driver’s license. Soto v. 
State, 711 So. 2d 1275 (Fla. 4th DCA 1998).  

 

This instruction was adopted in 2013 [131 So. 3d 720] and amended in 2020. 

 



29.21 AGGRAVATED ABUSE OF [AN ELDERLY PERSON] 
 [A DISABLED ADULT] 

§ 825.102(2), Fla. Stat. 

To prove the crime of Aggravated Abuse of [An Elderly Person] 
[Disabled Adult], the State must prove the following two elements beyond a 
reasonable doubt: 

1. (Defendant) 

Give 1a–1e as applicable. 

a. committed aggravated battery upon (victim). 

b. willfully tortured (victim). 

c. maliciously punished (victim). 

d. willfully and unlawfully caged (victim). 

e. knowingly or willfully abused (victim) and in so doing 
caused great bodily harm, permanent disability, or 
permanent disfigurement. 

2. At the time, (victim) was [an elderly person] [a disabled 
adult]. 

Definitions. Give as applicable. 

§ 825.101(3), Fla. Stat. 

“Disabled adult” means a person 18 years of age or older who suffers 
from a condition of physical or mental incapacitation due to a developmental 
disability, organic brain damage, or mental illness, or who has one or more 
physical or mental limitations that restrict the person’s ability to perform the 
normal activities of daily living. 

§ 825.101(4), Fla. Stat. 



“Elderly person” means a person 60 years of age or older who is 
suffering from the infirmities of aging as manifested by advanced age or 
organic brain damage, or other physical, mental, or emotional dysfunctioning, 
to the extent that the ability of the person to provide adequately for the 
person’s own care or protection is impaired. 

Give if element 1a is charged. 

§ 784.045, Fla. Stat. 

In order to prove that an aggravated battery was committed, the State 
must prove the following: 

1. (Defendant) actually and intentionally [touched or struck 
(victim) against the will of (victim)] [or] [caused bodily harm 
to (victim)]. 

2. In so doing, (defendant) [intentionally or knowingly caused 
[great bodily harm] [permanent disability] [permanent 
disfigurement]] [or] [used a deadly weapon]. 

Give if applicable. 

A weapon is a “deadly weapon” if it is used or threatened to be used in a 
way likely to produce death or great bodily harm. 

 A “deadly weapon” is any object that will likely cause death or great 
bodily harm if used or threatened to be used in the ordinary and usual 
manner contemplated by its design and construction.  

 

           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a 
“deadly weapon” if it was used or threatened to be used in a manner likely to 
cause death or great bodily harm. 

 



 Give if applicable.  

“Great bodily harm” means great as distinguished from slight, trivial, 
minor, or moderate harm, and as such does not include mere bruises. 

 
 Give only if applicable. Fey v. State, 125 So. 3d 828 (Fla. 4th DCA 2013). 

An intentional touching or striking includes situations where a 
defendant knows that a touch or strike is substantially certain to result from 
his or her act. 

Give only if applicable. Clark v. State, 783 So. 2d 967 (Fla. 2001).  
 A battery may be found as a result of the intentional touching or 
intentional striking of something other than the actual body of the person. 
However, the object that is touched or struck must have such an intimate 
connection with the person that it is to be regarded as a part or as an 
extension of the person. [For example, in cases where a person intentionally 
drove into another occupied vehicle, it is for you to determine whether the 
vehicle that was struck should be considered as a part or as an extension of 
the person inside that vehicle. This determination may include consideration 
about whether the person was “touched” through the force of impact by being 
jostled or otherwise impacted through the transfer of energy from the 
collision.] 

Give if element 1b, 1d, or 1e is charged. 

“Willfully” means intentionally and purposely. 

Give if element 1c is charged. 

“Maliciously” means wrongfully, intentionally, and without legal 
justification or excuse. Maliciousness may be established by circumstances 
from which one could conclude that a reasonable person would not have 
engaged in the damaging acts toward (victim) for any valid reason and that 
the primary purpose of the acts was to cause (victim) unjustifiable pain or 
injury. 

Give if element 1e is charged. 



“Abused” means the [intentional infliction of physical or psychological 
injury upon [an elderly person] [a disabled adult]] [commission of an 
intentional act that could reasonably be expected to result in physical or 
psychological injury to [an elderly person] [a disabled adult]] [active 
encouragement of any person to commit an act that results or could 
reasonably be expected to result in physical or psychological injury to [an 
elderly person] [a disabled adult]]. 

Lesser Included Offenses 

AGGRAVATED ABUSE OF [AN ELDERLY PERSON] 
[A DISABLED ADULT] — 825.102(2) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Aggravated Battery if 
825.102(2)(a), Fla. 
Stat., is charged 

 784.045 8.4 

Abuse of An Elderly 
Person or Disabled 
Adult  

 825.102(1) 29.20 

Felony Battery if 
825.102(2)(a), Fla. 
Stat., is charged 

 784.041(1) 8.5 

Battery if 
825.102(2)(a), Fla. 
Stat., is charged  

 784.03 8.3 

 Attempt 777.04(1) 5.1 

Comments 

Florida law on alternative conduct statutes is unsettled. For example, in a 
DUI case, it is permissible for some jurors to conclude the State proved only  
driving while impaired and other jurors to conclude the State proved only driving 
with an unlawful breath alcohol level. Euceda v. State, 711 So. 2d 122 (Fla. 3d 



DCA 1998). However, according to the Second District, in Aggravated Battery 
cases, it is improper for some jurors to conclude the State proved only that the 
defendant intentionally caused great bodily harm and other jurors to conclude the 
State proved only that the defendant used a deadly weapon. Miller v. State, 123 So. 
3d 595 (Fla. 2d DCA 2013). Unless the case law changes, in Aggravated Elderly 
Person/Disabled Adult Abuse cases based on a theory of Aggravated Battery where 
the State has charged both alternatives, trial judges must give a special instruction 
that informs jurors they must be unanimous on each alternative theory. For other 
Elderly Person/Disabled Adult Abuse cases, as of September 2019, it is 
undetermined whether jurors must be unanimous for each alternative within 
element #1.  

Num-chucks, which were originally designed as a farm tool, can be a 
deadly weapon. R.V. v. State, 497 So. 2d 912 (Fla. 5th DCA 1986). Jurors 
could find that a 7-inch straight-edged razor might be a dangerous weapon. 
R.R. v. State, 826 So. 2d 465 (Fla. 5th DCA 2002). In trials involving these 
types of objects, the judge should consider a special instruction informing 
jurors that an object can be a deadly weapon if its sole modern use is to cause 
great bodily harm or death. A special instruction may also be necessary in cases 
where the deadly weapon was an animal or a substance or something that is not 
commonly referred to as an “object. 

 
This instruction was adopted in 2013 [131 So. 3d 692] and amended in 2016 

[194 So. 3d 1007] and 2020. 
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