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FEATURED TITLES 

Florida Real Property Complex Transactions   
NINTH EDITION © 2018 

From sales and leases of commercial property, to subdivision development, to mobile home park conversions, 
Florida Real Property Complex Transactions provides practical, step-by-step guidance for negotiating and drafting 
the necessary documents to complete these multifaceted transactions. 

A discussion of federal and state laws governing these complex transactions includes the 
impact of sales taxes, intangible taxes, and documentary stamp taxes. The manual also 
contains countless sample provisions and forms, along with checklists and practice 
pointers to help ensure that all significant issues have been considered. 

In addition to revised statutes, rules, and new case law, new coverage has been added on: 

• Subdivisions 
• Mixed-use developments 
• Land acquisition 

$316 I Hardbound, Pub. #22915, ISBN 9781522159452 I eISBN 9781522159469 

NEW EDITION

The latest 
LEGAL PUBLICATIONS OF THE FLORIDA BAR 

Florida Small Business Practice  
TENTH EDITION © 2018 

Florida Small Business Practice provides a broad understanding and explanation of the laws concerning the creation, 
purchase, maintenance, and sale of various business entities for the small business client. New in the tenth edition: 

• Updated case law, statutes, rules, and regulations 
• Updated checklists, tables, and forms 
• The Tax Cuts and Jobs Act of 2017 and its impact on the taxation of different 

business entities 
• Discussion of Congress’s revamping of the process for auditing partnerships under 

the Bipartisan Budget Act of 2015 
• Discussion of recent estate and gift tax changes related to family limited 

partnership planning 
• Repeal of the technical termination of partnerships beginning in 2018 
• Amendment of IRC § 172 as it relates to net operating losses of “C” corporations 
• SEC’s adoption of amendments to Rule 504, effective January 20, 2017 
• Copyright law and the Florida Supreme Court’s decision as to whether Florida common 

law recognizes the exclusive right of public performance in pre-1972 sound recordings 

$302 I Hardbound, Pub. #22826, ISBN 9781522158462 I eISBN 9781522158479 

NEW EDITION

FEATURED TITLES SEPTEMBER 2018 



  

 

 

 

 

  

 

 
 

 

  

   

 

 
 

 

 

 
 
 
 

 
 

  

 

   

  

   

    

 

  

  

  

 

 

   

  

   

  

   

 

     

  

  

  

 
  

 
 

  

  

 

  

 

   
   
   

 
 
 
 
 
 
 
 
 
 

    

PUB. #

PUB. #

NEW EDITION!

PUB. #

PUB. #

PUB. #

For a full description of these titles or to order, go t
www.lexisnexis.com/fabar or call 800.533.163

NEW EDITION 

THE FLORIDA BAR LEGAL PUBLICATIONS 

Florida Construction Law and Practice    
NINTH EDITION © 2018 

Authored by experienced construction lawyers, this manual provides a thorough treatment 
of construction law, with chapters that cover: 

• Rights and liabilities of parties • Alternative dispute resolution 
to construction projects • Trial preparation 

• The bid process involving public entities • Jury instructions for construction trials 

Practical discussions also cover bankruptcy, bond, insurance, and damages issues. 

Highlights of the new edition include: 

• Specific focus on design professionals within contract and litigation 
• Update and explanation of 2017 General Conditions 
• Particular considerations given to the 2017 and 2018 amendments to F.S. 95.11(c)(3) 
• Discussion of the Middle Districts reaction to Tiara 
• Discussions of the Florida Supreme Court’s quashing of Sebo v. American Home Assurance Co. 
• Highlighting of venue, construction liens, and statutory updates that impact contractors and construction managers 
• Detailed explanation regarding the Arbitration Act and case law regarding attorneys’ fees 
• Significant rewrite of the chapter sections regarding public-private partnerships and the shift of statutory authority 
• New authors with fresh information about trial preparation, specifically regarding electronic stored information 
• Statutes, rules of court, federal rules, and case law updated throughout 

$235 I Hardbound, Pub. #22820, ISBN 9781522159667 I eISBN 9781522159674 

NEW EDITION 

Florida Real Property Sales Transactions 
NINTH EDITION © 2018 

Florida Real Property Sales 
Transactions covers all the issues a 
practitioner is likely to encounter 
when involved in a real property 
sales transaction in Florida: from 
the initial attorney-client discussion 
about clauses in a contract for sale 
and purchase, to the documents 
required at a closing, as well as 
most points in between. 

Highlights of the ninth edition: 

• Impact of the Obergefell decision on same-sex 
marriages with respect to title considerations. 

• Discussion of local government financing of 
energy-related qualifying improvements under 
F.S. 163.08 

• Elaboration on guaranties, specifically regarding 
the effect the Dodd-Frank Wall Street Reform and 
Consumer Protection Act 

• Updated statutory and case law 
• Newly revised contracts and forms 

$235 I Hardbound, Pub. #22918, ISBN 9781522139515 
eISBN 9781522139522 

NEW EDITION 

Florida Automobile Insurance Law   
TENTH EDITION © 2018 

In this title, experienced practitioners 
guide the reader through the 
intricacies of the ever-changing 
area of Florida automobile insurance 
law. Topics include the procedure 
for handling the typical automobile 
insurance case from both the plaintiff’s 
and defendant’s perspective, as well 
as the process for determining the 
order and priority of coverage in 
cases involving multiple tort feasors 
and insurance policies. 

Sample forms, worksheets, and checklists are provided to 
aid the practitioner. Highlights of the new Tenth Edition 
include: 

• Complete update and rewrite of Chapter 5, 
Liability Coverage 

• Substantive update and rewrite of Chapter 7, Bad Faith 
and Unfair Claims 

• Case law reviewed and updated 
• All statute, regulation, and rules of court procedure 

references reviewed and updated 
• Practical points and sample forms shared by seasoned 

practitioners 

$195 I Hardbound, Pub. #22784, ISBN 9781522139669 
eISBN 9781522139676 

ADMIRALTY LAW PUB. # ISBN eISBN PRICE 

Florida Maritime Law and Practice, 5th Ed. (2017) 22897 9781522132356 9781522132363 $170 

BUSINESS LAW 

Creditors’ and Debtors’ Practice in Florida, 6th Ed. (2017) 22802 9781522134985 9781522134992 $195 

Florida Corporate Practice, 8th Ed. (2015) with 2017 Supp. 22799 9781632840370 9781632840387 $262 

Florida Small Business Practice, 10th Ed. (2018) 22826 9781522158462 9781522158479 $302 

Business Litigation in Florida, 9th Ed. (2017) 22775 9781522123538 9781522123545 $262 

NEW EDITION 

ESTATE PLANNING AND ADMINISTRATION 

Asset Protection in Florida, 5th Ed. (2017) 22680 9781522139553 9781522139560 $195 

Basic Estate Planning in Florida, 9th Ed. (2018) 22894 9781522139492 9781522139508 $195 

The Florida Bar Probate System, 5th Ed. (2018) 22871 9781632846129 n/a $495 

Florida Guardianship Practice, 9th Ed. (2016) 22829 9781522117841 9781522117858 $235 

Kane’s Florida Will and Trust Forms Manual & Automated Forms Version Combo 22877 9781422454626 n/a $1,069 

Kane’s Florida Will and Trust Manual, 4th Ed. with Deskbook, 2016 Ed. 22877 9780820587547 9780327183099 $749 

Kane’s Florida Will and Trust Deskbook, 2017 Ed. 22877 9781522145837 n/a $266 

Kane’s Florida Will and Trust Forms Manual Automated Forms CD-ROM, 2017 Ed. 22877 9781522149767 n/a $731 

Litigation Under Florida Probate Code, 11th Ed. (2018) 22778 9781522139478 9781522139485 $195 

Administration of Trusts in Florida, 9th Ed. (2017) 22748 9781522117414 9781522117421 $235 

NEW EDITION 

NEW EDITION 

Practice Under Florida Probate Code, 9th Ed. (2017) 22811 9781522139287 9781522139294 $302 

FAMILY LAW (see also TRIAL PRACTICE) 

Adoption, Paternity, and Other Florida Family Practice, 12th Ed. (2017) 22868 9781522136491 9781522136507 $195 

Drafting Marriage Contracts in Florida, 11th Ed. (2016) 22823 9781522113577 9781522113584 $195 

Florida Dissolution of Marriage, 13th Ed. (2018) 22865 9781522147190 9781522147206 $302 

Florida Family Law Case Summaries, 8th Ed. (2017) 23170 9781522145257 9781522145264 $195 

Florida Juvenile Law and Practice, 15th Ed. (2018) 22808 9781522154006 9781522154013 $181 

Florida Proceedings After Dissolution of Marriage, 13th Ed. (2017) 22744 9781522139959 9781522139966 $195 

JURY INSTRUCTIONS 

Florida Standard Jury Instructions in Civil Cases, 3rd Ed. (2015) with 2018 Supp. 22838 9781632843852 9781632843869 $167 

Florida Standard Jury Instructions in Criminal Cases, 8th Ed. (2015) with 2018 Supp. 22856 9781632822710 9781632822727 $128 

Florida Standard Jury Instructions: Civil Cases, Contract and Business Cases, 
2nd Ed. (2015) with 2016 Supp. 28284 9781632843876 9781632843883 $110 

REAL PROPERTY LAW 

Florida Condominium and Community Association Law, 4th Ed. (2018) 22805 9781522151302 9781522151319 $330 

22820 9781522159667 9781522159674 $235 

Florida Eminent Domain Practice and Procedure, 10th Ed. (2017) 22900 9781522127420 9781522127437 $249 

22915 9781522159452 9781522159469 $316 

Florida Real Property Litigation, 8th Ed. (2016) 22754 9781632846594 9781632846600 $262 

Florida Practitioner’s Guide®: Mortgage Foreclosure
and Alternatives, 10th Ed. (2018) 22957 9781522155638 9781522155645 $121 

Florida Construction Law and Practice, 9th Ed. (2018) NEW EDITION 

Florida Real Property Complex Transactions, 9th Ed. (2018) NEW EDITION 

Florida Real Property Sales Transactions, 9th Ed. (2018) 22918 9781522139515 9781522139522 $235 NEW EDITION 

Continued on next page 
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REAL PROPERTY LAW (continued) PUB. # ISBN eISBN PRICE 

Foreclosures in Florida, 2nd Ed. (2008) with 2016 Supp. 22994 9781422453292 9780327173595 $137 

Florida Real Property Title Examination and Insurance, 8th Ed. (2016) 22874 9781522121138 9781522121145 $235 

RULES OF PROCEDURE 

Florida Criminal, Traffic Court, Appellate Rules of Procedure, and Rules of 
Judicial Administration, 2018 Ed. 

22835 9781522150305 9781522150312 $81 

Florida Family Law Rules and Statutes, and Rules of Judicial Administration, 2018 Ed. 22751 9781522130697 9781522148487 $128 

Florida Probate Rules and Rules of Judicial Administration, 2018 Ed. 22736 9781522150268 9781522150275 $67 

Florida Civil, Judicial, Small Claims, and Appellate Rules with Florida Evidence Code, 2018 Ed. 22728 9781522150244 9781522150251 $81 

Florida Rules of Juvenile Procedure and Rules of Judicial Administration, 2018 Ed. 22763 9781522150282 9781522150299 $71 

TRIAL PRACTICE 

Evidence in Florida, 11th Ed. (2018) 22832 9781522139935 9781522139942 $334 

Florida Practitioner’s Guide®: Florida Civil Trial Preparation, 8th Ed. (2017) 22830 9781522127826 9781522127833 $208 

Florida Administrative Practice, 11th Ed. (2017) 22781 9781630437213 9781522128786 $235 

Florida Appellate Practice, 10th Ed. (2017) 22817 9781522123552 9781522123569 $222 

22784 9781522139669 9781522139676 $195 

Florida Civil Practice Before Trial, 12th Ed. (2017) 22924 9781522137146 9781522137153 $262 

Florida Civil Trial Practice, 11th Ed. (2017) 22787 9781522132332 9781522132349 $195 

LexisNexis® Practice Guide: Florida e-Discovery and Evidence, with 2018 Update 01626 9781422478592 9781579118617 $249 

Florida Automobile Insurance Law, 10th Ed. (2018) NEW EDITION 

PRIMARY LAW 

LexisNexis® Florida Annotated Statutes, The Florida Bar Edition (2011) Includes Updates! 41070 9781422469705 n/a $1,933 

Expanding your library with eBooks? 
The eBook feature allows for in-browser reading!
Make optimal use of your research time with LexisNexis 
publications for The Florida Bar in eBook format. Access our 
extensive list of titles from leading attorneys and authors—
on your schedule and on the mobile device of your choice. 
Or, read your eBook in your web browser* on any mobile device 
without needing eReader software. For the latest listing of 
available titles, look for the eISBN designation listed in this 
brochure or go to www.lexisnexis.com/flaebooks.

Prices do not reflect sales tax, shipping and handling. Prices current as of 8/1/2018. 
Prices subject to change without notice. 

*In-browser feature requires Internet Explorer®11 or higher, Chrome™, Safari®, or Firefox®. 

To receive a 20% discount on future updates for these publications call 800.833.9844 and 
press 5 to become a subscriber under the Automatic Shipment Subscription Program and 
to obtain full terms and conditions for that program. 

Use of LexisNexis 
The Florida Bar acknowledges the use of the LexisNexis computerized legal research service 
to assist in the legal editing of its manuals and supplements. Members of The Florida Bar are 
eligible for special Bar member benefits. Call 866.836.8116 for more information. 

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Florida Practitioner’s Guide is a 
registered trademark of The Florida Bar. Other products or services may be trademarks or registered trademarks 
of their respective companies. © 2018 LexisNexis. OFF04294-0 0918 



 

  

 

 

 
 

 

  

Common Questions About CLER 
1. What is CLER? 

CLER, or Continuing Legal Education Requirement, was adopted by the Supreme Court of Florida in 
1988 and requires all members of The Florida Bar to continue their legal education. 

2. What is the requirement? 
Over a 3 year period, each member must complete 33 hours, 5 of which are in the area of ethics, 
professionalism, substance abuse, or mental illness awareness, and 3 hours in technology. 

3.  Where may I find information on CLER? 
Rule 6-10 of the Rules Regulating The Florida Bar sets out the requirement. All the rules may be 
found at www.floridabar.org/rules. 

4.  Who administers the CLER program? 
Day-to-day administration is the responsibility of the Legal Specialization and Education Department 
of The Florida Bar.  The program is directly supervised by the Board of Legal Specialization and 
Education (BLSE) and all policy decisions must ultimately be approved by the Board of Governors. 

5.  How often and by when do I need to report compliance? 
Members are required to report CLE hours earned every three years.  Each member is assigned a 
three year reporting cycle.  You may find your reporting date by logging in to your member portal at 
member.floridabar.org. 

6.  Will I receive notice advising me that my reporting period is upcoming? 
Four months prior to the end of your reporting cycle, you will receive a CLER Reporting Affidavit, if 
you still lack hours. 

7.  What happens if I am late or do not complete the required hours? 
You run the risk of being deemed a delinquent member which prohibits you from engaging in the 
practice of Florida law. 

8.  Will I receive any other information about my reporting cycle? 
Yes, you will receive reminders prior to the end of your reporting cycle, if you have not yet 
completed your hours. 

9.  Are there any exemptions from CLER? 
Rule 6-10.3(c) lists all valid exemptions.  They are: 

1) Active military service 
2)  Undue hardship (upon approval by the BLSE) 
3) Nonresident membership (see rule for details) 
4) Full-time federal judiciary 
5) Justices of the Supreme Court of Florida and judges of district, circuit and county courts 
6) Inactive members of The Florida Bar 

http:member.floridabar.org
www.floridabar.org/rules


 

  

 
 

10.  Other than attending approved CLE courses, how may I earn credit hours? 
Credit may be earned by: 

1) Lecturing at an approved CLE program 
2) Serving as a workshop leader or panel member 
3) Writing and publishing in a professional publication or journal 
4) Teaching (graduate law or law school courses) 
5) University attendance (graduate law or law school courses) 

11.  How do I submit various activities for credit evaluation? 
Applications for credit may be found on our website, www.floridabar.org. 

12. How are attendance hours posted on my CLER record? 
You must post your credits online by logging in to your member portal at member.floridabar.org. 

13.  How long does it take for hours to be posted to my CLER record? 
When you post your CLE credit online, your record will be automatically updated and you will be 
able to see your current CLE hours and reporting period. 

14.  How may I find information on programs sponsored by The Florida Bar? 
You may wish to visit our website, www.floridabar.org/cle, or refer to The Florida Bar News. You 
may also call CLE Registrations at 850/561-5831. 

15. If I accumulate more than 30 hours, may I use the excess for my next reporting cycle? 
Excess hours may not be carried forward.  The standing policies of the BLSE, as approved by the 
Supreme Court of Florida specifically state in 6.03(b): 

... CLER credit may not be counted for more than one reporting period 
and may not be carried forward to subsequent reporting periods. 

16. Will out-of-state CLE hours count toward CLER? 
Courses approved by other state bars are generally acceptable for use toward satisfying CLER. 

17.  If I have questions, whom do I call? 
You may call the Legal Specialization and Education Department of The Florida Bar at 850/561-
5842. 

While online checking your CLER, don’t forget to check your  
Basic Skills Course Requirement status. 

www.floridabar.org/cle
http:member.floridabar.org
http:www.floridabar.org
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PREFACE 

The course materials in this booklet were prepared for use by the registrants attending our 
Continuing Legal Education course during the lectures and later in their offices. 

The Florida Bar is indebted to the members of the Steering Committee, the lecturers and authors 
for their donations of time and talent, but does not have an official view of their work products. 

CLER CREDIT 
(Maximum 3.0 hours) 

General.............................................. 3.0 hours 

Seminar credit may be applied to satisfy both CLER and Board Certification requirements in the 
amounts specified above, not to exceed the maximum credit.  Refer to Chapter 6, Rules 
Regulating The Florida Bar, see the CLE link at www.floridabar.org for more information about 
the CLER and Certification Requirements.   

Prior to your CLER reporting date you will be sent a Reporting Affidavit (must be returned by 
your CLER reporting date).   You are encouraged to maintain records of your CLE hours. 

CLE CREDIT IS NOT AWARDED FOR THE PURCHASE OF THE COURSE BOOK ONLY. 

CLE COMMITTEE MISSION STATEMENT 

The mission of the Continuing Legal Education Committee is to assist the members of The 
Florida Bar in their continuing legal education and to facilitate the production and delivery of 
quality CLE programs and publications for the benefit of Bar members in coordination with the 
Sections, Committees and Staff of The Florida Bar and others who participate in the CLE process. 

COURSE CLASSIFICATION 

The Steering Committee for this course has determined its content to be BASIC. 

i 

http:www.floridabar.org


CLE COMMITTEE 

Elaine L. Thompson, Tampa — Chair 
Susan Hugentugler, Ft. Lauderdale — Chair-Elect 

Terry L. Hill — Director, Programs Division 
Chase Early — Director, Professional Development 

FACULTY & STAFF 

Bill Galione, Gainesville — Program Chair 

Rebecca Bandy 
Sheena Benjamin-Wise 

Ed Cheffy 
Michael Davis 

Patricia Dawson 
Scott Fingerhut 
Kansas Gooden 

Julie Metts 
Erin O’Hara O’Connor 

Juliet Roulhac 
Yoshimi Smith 

Dale Swope 
Samuel Walker 

Honorable Angelica Zayas 

For a complete list of Member Services visit our web site at www.floridabar.org. 

ii 
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LECTURE PROGRAM 

2:30 p.m. - 2:40 p.m. Welcome & Introductions 
Bill Galione 

2:40 p.m. - 3:30 p.m. Nuts & Bolts 
Moderator: Scott Fingerhut 
Honorable Angelica Zayas, Miami 
Rebecca Bandy, Tallahassee 
Kansas Gooden, Tampa 

3:30 p.m. - 3:35 p.m. Break 

3:35 p.m. - 4:25 p.m. Written Preparation 
Moderator: Juliet Roulhac 
Yoshimi Smith, Boca Raton 
Sheena Benjamin-Wise, Ft. Lauderdale 
Samuel Walker, Orlando 
Ed Cheffy, Naples 

4:25 p.m. - 4:30 p.m. Break 

4:30 p.m. - 5:20 p.m. What Makes a Great Presentation 
Moderator: Patricia Dawson 
Michael Davis, Miami 
Julie Metts, Stetson 
Dale Swope, Tampa 
Erin O’Hara O’Connor, Tallahassee 

5:20 p.m. - 5:30 p.m. Questions 

iii 
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AUTHORS/LECTURERS 

REBECCA J. BANDY serves as the Director of The Florida Bar’s Henry Latimer Center for 
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award- winning mock trial team along with The Honorable Mark Walker, The Honorable David 
Frank, and attorney David Grimes.  Ms. Bandy previously served as the Director of Alumni 
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Directors for the organization. She also serves on the Florida Bar’s Appellate Board Certification 
Committee, and is the Continuing Legal Education Chair for the Florida Bar’s Appellate Practice 
Section.  Kansas is a frequent lecturer and travels the state presenting seminars and presentations 
on various topics to both attorneys and adjusters. 

JULIA METTS graduated from Stetson University College of Law in 2004 and was a career 
prosecutor with the State Attorney’s Office in the Fifth Judicial Circuit.  During the first fourteen 
years of her career, Julia actively tried misdemeanor, felony, and career criminal cases.  In 
addition to her experience in the courtroom, Julia managed offices, trained young lawyers and 
trained law enforcement officers. While serving as an Assistant State Attorney Julia worked for 
years as an adjunct professor and trial team coach at Stetson University College of Law. In the 
Summer of 2017, Julia returned to Stetson University College of Law accepting the position as 
Director of Trial Programs.  She is currently responsible for overseeing, managing, and training 
Stetson Law’s Nationally acclaimed Trial Team. 

DEAN ERIN O'HARA O'CONNOR is a noted scholar in several areas, including conflict of 
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YOSHIMI O. SMITH is a co-founding partner of the law firm of Beller Smith, P.L., located in 
Boca Raton, Florida. She concentrates her practice in the areas of estate and tax planning, estate 
and trust administration, and business succession planning. Ms. Smith is a graduate of Hofstra 
University Law School and the State University of New York at Stony Brook. Ms. Smith is 
admitted to practice law in New York and Florida. She serves on the Estate and Trust Tax 
Planning Committee, the Probate Law and Procedure Committee, Ad Hoc Fiduciary Licensing 
Committee, Ethics and Professionalism Committee, and the Wills, Trusts and Estates Certification 
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Nuts & Bolts Panel 

By 

Scott Fingerhut, Moderator 
Honorable Angelica Zayas, Miami 

Rebecca Bandy, Tallahassee 
Kansas Gooden, Tampa 



Speaker Fever - Secrets to an Amazing CLE Presentation! 
Nuts & Bolts Panel 

Format of CLE 
By:  Kansas R. Gooden  

I. Live CLES 
a. Multi-Day CLE 

i. Including off-site opportunities 
ii. Building in down-time into the schedule 

b. 8-hour CLEs 
i. 
ii. 

Breakfast – Meet and Greet with Judges 
50 minutes segments 

1. Find good mix of both panels and individual presenters on 
substantive topics.  Too many of either can be an overload. 

2. Judges and board certified attorneys are great resources 
3. Make sure to include topics that also target newer attorneys 

as well 

c. 

iii. Multiple breaks 
iv. Lunch time panel 

1. Think about what you are serving for lunch 
2. Ethics and professionalism often fits well during this time slot 

v. Reception After Event 
4 hour – Half Day CLEs 

i. Helps save on costs, but still gives live course 
ii. 50 minutes segments 
iii. Multiple breaks  

II. Live Streaming 
a. Any CLE on technology we try to include a live-streaming option.   

i. We also include it for board certification review courses 
b. However, if trying to drive up numbers for live attendance, may want to 

consider skipping this option. 

III. Webcast/Webinar 
a. Cheaper overhead, greater profit 
b. Make sure to schedule tech calls with everyone; allow them to practice 
c. Can use different functions within program – polling the audience, chat 

boxes 
d. Use a PowerPoint 

i. Even if the speaker is not using one, have one playing in background 
that advertises your organization’s upcoming events 

IV. Telephonic 

1.1  



 

V. Other format considerations: 
a. Location availability  

i. Dates – If on a Wednesday, you may get more local people than if  
event would be held on Friday. However, use of webinar changes 
this dynamic. 

b. After market sales  
c. Obtaining types of credit  

i. Board certification credit 
ii. Tech credit 
iii. Ethics, professionalism, bias elimination credit  
iv. General credits 
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PREPARING EXCEPTIONAL 

WRITTEN MATERIALS 

FOR A 
WEBINAR 

AND 

HOW IT DIFFERS 

FROM 

OTHER PRESENTATIONS 

BY: 
YOSHIMI O. SMITH, ESQUIRE 

BELLER SMITH, P.L. 
2101 NW CORPORATE BOULEVARD 

SUITE 316 
BOCA RATON, FLORIDA 33431 
YSMITH@BELLERSMITH.COM 

PHONE: (561) 994‐4316 • FAX: (561) 423‐2728 
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_____________________________________________________ 
Yoshimi O. Smith, Esq. 

Yoshimi O. Smith, Esq., Partner, Beller Smith, P.L., 2101 NW Corporate Boulevard, Suite 

316, Boca Raton, Florida 33431. Telephone: 561‐994‐4316. Facsimile: 561‐423‐2728. E‐mail 

address: ysmith@bellersmith.com. 

Yoshimi O. Smith is a co‐founding partner of the law firm of Beller Smith, P.L., located in 

Boca Raton, Florida. She concentrates her practice in the areas of estate and tax planning, estate 

and trust administration, and business succession planning. Ms. Smith is a graduate of Hofstra 

University Law School and the State University of New York at Stony Brook. She is admitted to 

practice law in New York and Florida. 

Ms. Smith serves on the Estate and Trust Tax Planning Committee and the Probate Law 

and Procedure Committee of the Real Property, Probate and Trust Law Section of the Florida Bar. 

She is currently chair of the Probate Committee for the South Palm Beach County Bar Association. 

Ms. Smith is rated an AV lawyer according to Martindale‐Hubbell and has been named 

Top Up & Comer in South Florida by South Florida Legal Guide, Rising Star by Florida Super 

Lawyers, Super Lawyer by Florida Super Lawyers, Who’s Who in American Law, Who’s Who of 

American Women, Strathmore’s Who’s Who and Up and Comer in Florida Legal Elite. 

Ms. Smith is a frequent speaker on tax and estate planning topics and has lectured and 

written on various trust and estate topics for the Florida Legal Education Association, South Palm 

Beach County Bar Association, New York City Bar Association, New York State Bar Association, 

New York University Tax Institute, Matthew Bender, Florida State Bar, Leimberg Services, 

Northwest Tax Institute, Portland Tax Forum, local estate planning councils, various charities, 

community, and professional organizations. 
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Preparing Exceptional Written Materials 
For A Webinar And How It Differs 

From Other Presentations 

Introduction 

Throughout the years, many of us have attended numerous seminars and have listened 

to many great and some not‐so‐great presentations. After a period of time, the lasting effect 

from a great presentation is not what the presenter said and how he or she said it, but the 

materials prepared by the presenter. Well prepared written materials become essential 

resources for the attendees. This should be your goal when completing this portion of a 

presentation. When your presentation is in the form of a webinar, the materials should include 

your written materials and a PowerPoint. 

ummary 

You don’t have to be a great speaker to give a great presentation. You can be a good 

speaker and yet give a great presentation. That is because there are many components that go 

into giving a great presentation. Most of them relate to the preparation and organization of your 

written materials. The preparation of your written materials serves multiple functions. The 

obvious is to produce a work product that the audience can use as a resource. The other not so 

obvious purpose is that the effort and time spent in preparing the written materials is in fact a 

preparation for the actual presentation. So the manner in which you organize, display and 

express your written materials can serve as a roadmap to your speech. 
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Think of the word S‐P‐E‐A‐K‐E‐R when you prepare for your presentation. 

S = Show Business. The audience likes to be entertained. 

P = Prepare. Have informative, well organized and interesting materials and presentation. 

E = Energy. Be energetic, dynamic and exude enthusiasm. 

A = Anecdotes. Incorporate solutions to problems throughout your presentations. 

K = Knowledge. Know the materials you are covering. 

E = Examples. Give examples in a simplified manner. 

R = Rapport. Know your audience. 

Selection of Topic 

One of the most challenging aspects of a webinar is the selection of a topic. Most 

webinars are standalone presentations addressing a single topic. You want to pick a topic that 

will appeal to the audience so people will want to hear what you have to say. You want to have 

something interesting and worthwhile to discuss. The topic should also interest you. The 

selection of a topic that is not to your liking will be reflected in the quality of the materials and 

the presentation. 

After the selection of your topic, you want to focus your issues and determine the purpose 

of your presentation. By way of example, the webinar topic can be “Modifying an Irrevocable 

Trust”. The purpose of the webinar is to help the participants identity ways to modify irrevocable 

trusts and the problems that can arise with each technique. 
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ore Preparing Webinar Materials 

The key to preparing effective webinar materials is learning about your audience. In doing 

so, you should visualize your materials and presentation from the viewpoint of the attendees. 

This will enable you to structure your materials and presentation in the form most helpful and 

receptive to the audience. In order to do this, think of the six basic questions: Who? What? 

When? Where? Why? How? You need to know all of this before you start preparing your written 

materials. 

1. Who is the Audience? How large is the group? Will you be speaking to 20 or 200 

people? Are they professionals – lawyers, accountants, doctors or prospective clients? Are they 

knowledgeable in the scope of the topic? The answers to these questions will determine the 

depth and scope of your materials and presentation. 

2. Why is the Audience There? Are they listening to the webcast in order to get CLE 

credit? Is the audience interested in the topic? Many legal webcasts are concise presentations 

that have a single speaker on a specific topic matter. As a result, the webcast audience consists 

of attorneys that attend the webcast because of specific interest in the speaker and/or topic. This 

generally results in a very attentive audience. 

3. What Does the Audience Want to Know? You want to have an idea of what the 

audience knows to get an idea of what they want to know. This will determine the depth of your 

presentation. When the audience is sophisticated in the subject matter, you do not want basic 

materials that cover information they already know. If the audience is not familiar with the topic 

of your presentation, then your materials should contain a certain degree of foundation and 

background so the audience can understand the issues. 
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4. When is the Webinar? Is the webinar in the morning or lunch time when people 

are eager to move on with their day? If so, information packed webinars are better received. Is 

the webinar later in the afternoon when the day is coming to a close? People are more receptive 

to thought provoking slower pace webinar toward day end. 

5. Where is the Webinar? The advantage of a webinar is that everyone is 

participating in the comfort of their own environment. The disadvantage, is the greater level of 

distraction when compared to a live program. Greater effort is then required to keep everyone’s 

attention. 

6. How Do You Get Answers to Those Questions? Many will be obvious or will be 

told to you. If not, then ask the individuals responsible for organizing and running the webinar. 

How Webinar Written Materials Differs From Other Presentations 

Webinars are very different than live presentations. Compared to live presentations, 

webinars are often standalone seminars resulting in the materials having different characteristics 

that live presentations. Some of those characteristics are as follows: 

1. Limited in Scope, But Comprehensive. Since the audience members are 

participating due to interest in the specific topic, the materials are usually limited in scope, but 

comprehensive in covering the given topic. 

2. PowerPoints are a MUST. Webinars require that the presenter and audience 

participate from different locations. Maintaining the attention of the audience for the entire 

duration of the webinar without any visual aid is very challenging. 

AN EXCEPTIONAL POWERPOINT IS AN ESSENTIAL COMPONENT 
OF A WEBINAR TO KEEP THE AUDIENCE ENGAGED AND FOLLOWING ALONG 
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3. Purpose is Informative. Most often, the topics that appeal to the audience for a 

webinar are informative rather than, entertaining or persuasive. The audience wants to learn 

and understand a particular topic. Theoretical presentations are not as effective in webinars as 

they are in live presentations. 

Preparing Written Materials 

The most time consuming aspect of a webinar presentation is preparation of the written 

materials. However, it was also be the most rewarding. When the time comes to prepare your 

written materials, the following are several practice pointers that you can use to assist you with 

the process: 

1. Start with a working title that gets to the essence of webinar. An interesting title 

also stimulates attendance. 

2. Preparation of your materials requires research, research, and more research. 

Your materials must be accurate and complete. An overlooked issue can result in an inaccurate 

statement which is a tragic mistake that you want to avoid. 

3. Organize your thoughts in a comprehensive and systematic manner. Outlines are 

useful to maintain this structure. This also helps you prepare for the presentation portion of the 

webinar. 

4. Try to incorporate practice pointers in the materials. The best materials give the 

audience practical advice that they can use in their practice or life. 

5. Regardless of the level of sophistication of the audience, the use of examples to 

explain and expound an issue is very effective. Simple examples that the audience can relate to 
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or have previously encountered, keeps the audience engaged. Examples can also clarify a 

particular point or issue. Using analogies whenever possible are equally helpful for the same 

reasons. 

6. Identifying and informing the audience of an issue or problem is important, but 

providing possible solutions is equally as important. The audience will be grateful for solutions 

to problems they may encounter. 

GOOD LUCK! 

2.9



 
 
  
 

 
  
   

 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
   
    

    
  

   
 

        
 

MODIFYING, CHANGING 
OR 

TERMINATING 
YOUR 

IRREVOCABLE TRUSTS 

BY: 
YOSHIMI O. SMITH, ESQUIRE 

BELLER SMITH, P.L. 
2101 NW CORPORATE BLVD. 

SUITE 316 
BOCA RATON, FLORIDA  33431 

YSMITH@BELLERSMITH.COM 
PHONE: (561) 994-4316 • FAX: (561) 423-2728 

2.10

mailto:ysmith@bellersmith.com


 
 

 
 

  

  

 

 

     

 

     

    

   

  

  

 

  

    

    

 

  

    

  

  

  

_____________________________________________________ 
YOSHIMI O. SMITH, ESQ. 

Yoshimi O. Smith, Esq., Partner, Beller Smith, P.L., 2101 NW Corporate Blvd, Suite 

316, Boca Raton, Florida 33431.  Telephone: 561-994-4316.  Facsimile: 561-423-2728.  E-mail 

address: ysmith@bellersmith.com. 

Yoshimi O. Smith is a co-founding partner of the law firm of Beller Smith, P.L., located 

in Boca Raton, Florida. She concentrates her practice in the areas of estate and tax planning, 

estate and trust administration, and business succession planning.  Ms. Smith is a graduate of 

Hofstra University Law School and the State University of New York at Stony Brook.  She is 

admitted to practice law in New York and Florida. 

Ms. Smith serves on the Estate and Trust Tax Planning Committee and the Probate Law 

and Procedure Committee of the Real Property, Probate and Trust Law Section of the Florida 

Bar.  She is currently chair of the Probate Committee for the South Palm Beach County Bar 

Association.   

Ms. Smith is rated an AV lawyer according to Martindale-Hubbell and has been named 

Top Up & Comer in South Florida by South Florida Legal Guide, Rising Star by Florida Super 

Lawyers, Super Lawyer by Florida Super Lawyers, Who’s Who in American Law, Who’s Who 

of American Women, Strathmore’s Who’s Who and Up and Comer in Florida Legal Elite. 

Ms. Smith is a frequent speaker on tax and estate planning topics and has lectured and 

written on various trust and estate topics for the Florida Legal Education Association, South 

Palm Beach County Bar Association, New York City Bar Association, New York State Bar 

Association, New York University Tax Institute, Matthew Bender, Florida State Bar, Leimberg 

Services, Northwest Tax Institute, Portland Tax Forum, local estate planning councils, various 

charities, community and professional organizations.  

2.11

mailto:ysmith@bellersmith.com


 
 

 
 

 

  
   

   

    

   

   

    

   

   

   

   

    

     

   

    

   

     

   

   

 

 

 

 

 

  

  

  

  

  

   

 

 

 

 

  

 

  

  

 

 

  

   

   

    

Table of Contents 

I. OVERVIEW AND REASONS FOR CHANGE.................................................................... 1 
A. Overview............................................................................................................................. 1 
B. Reasons to Change, Modify or Terminate a Trust .............................................................. 1 

II. TRUST INSTRUMENT MODIFICATION........................................................................... 2 
III. GOVERNING LAW OF TRUST....................................................................................... 3 

A. Governing Law/ Construction/ Dispositive Provisions ...................................................... 4 
B. Trust Administration........................................................................................................... 5 

IV. STATUTORY MODIFICATION ...................................................................................... 6 
A. Judicial Modification .......................................................................................................... 6 

1. Reformation .................................................................................................................... 7 
Reformation to Correct a Scrivener’s Error ............................................................. 8 
Reformation to Correct a Mistake of Law or Fact ................................................... 9 

2. Modification of Charitable Trusts................................................................................... 9 
3. Modification Not Inconsistent with Settlor’s Purpose.................................................. 10 
4. Modification in Best Interests of Beneficiaries ............................................................ 11 
5. Modification to Achieve Settlor’s Tax Objectives ....................................................... 11 
6. Modification or Termination of Uneconomic Trusts.................................................... 12 

B. Non-Judicial Modification ................................................................................................ 12 
Settlement Agreements ................................................................................................. 12 
Consent Agreements ..................................................................................................... 14 
Termination of Uneconomic Trusts .............................................................................. 14 
Division of Trusts ......................................................................................................... 15 
Merger of Trusts ........................................................................................................... 17 

C. Tax Implications ............................................................................................................... 18 
Gift Tax Considerations................................................................................................ 18 
Estate Tax Considerations............................................................................................. 21 
GST Tax Considerations............................................................................................... 22 
Income Tax Considerations .......................................................................................... 25 

Gain Recognition by Trust ..................................................................................... 25 
Gain Recognition by Beneficiaries......................................................................... 28 

D. Binding the IRS................................................................................................................. 29 
Completed Transaction Doctrine and Bosch Decision ................................................. 29 

2.12



 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Pr
E. Con
F. Dec

A

Pr

B
Li
Fl
T

 
 

 

  

  

  

   

  

  

 

  

  

   

   

 

  

  

   

  

   

   

   

   

   

   

   

   

  

   

    

   

     

   

    

   

    

e-Transaction Construction Action and Rev. Rul. 73-142 ........................................ 31 
structive Trust............................................................................................................. 31 
anting .......................................................................................................................... 32 
uthority ....................................................................................................................... 33 

Governing Law of Trust ......................................................................................... 33 
Common Law Authority ........................................................................................ 34 
Statutory Authority................................................................................................. 35 

ocedural Aspects........................................................................................................ 36 
Method of Exercise ................................................................................................ 36 
Notice ..................................................................................................................... 37 
Beneficiary Consent and/or Court Approval.......................................................... 37 
Mechanics of Exercise............................................................................................ 38 

eneficiaries of the Receiving Trust............................................................................. 38 
mitation of Power ...................................................................................................... 40 
orida Decanting Statute ............................................................................................. 41 
ax Issues of Decanting................................................................................................ 43 

Gift.......................................................................................................................... 44 
Beneficiary Consent ............................................................................................ 44 
Notice to Beneficiaries ........................................................................................ 45 
Trustee-Beneficiary............................................................................................. 46 
General Power of Appointment........................................................................... 47 
Delaware Tax Trap.............................................................................................. 47 

Estate ...................................................................................................................... 48 
GST ........................................................................................................................ 49 
Income .................................................................................................................... 51 

Gain Recognition................................................................................................. 51 
(a) Gain Recognition by Trust .............................................................................. 51 
(b) Gain Recognition by Beneficiaries.................................................................. 53 
(c) Application of Subchapter J ............................................................................ 54 

Credits and Capital Loss Carryover .................................................................... 56 
V. TRANSACTIONAL MODIFICATIONS ............................................................................ 56 

A. Loans Between Trusts....................................................................................................... 57 
Technique...................................................................................................................... 57 
State Law Issues to Consider ........................................................................................ 58 

2.13



 
 

 

 

 

 

 

 

 

 

 

 
 

    

  

   

   

   

  

   

  

   

   

 

 

 

 

 

 

 

 

T
St

Fi

  

    

 

  

   

    

  

  

   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

T
F
T

S

  

   

   

    

  

  

  

  

  

  

  

  

  

  

  

Fiduciary Liability Issues to Consider .......................................................................... 59 
Breach of Fiduciary Duty ....................................................................................... 59 
Violation of Prudent Investor Rule ........................................................................ 59 

Tax Issues to Consider .................................................................................................. 60 
Loan Treated as an Improper Distribution ............................................................. 60 
Broken QTIP Trust ................................................................................................. 61 

Provisions of Loan ........................................................................................................ 62 
Interest Rate............................................................................................................ 62 
Type of Loan .......................................................................................................... 63 

B. Distribution or Depletion of Trust .................................................................................... 64 
echnique...................................................................................................................... 64 
ate Law Issues to Consider ........................................................................................ 66 

Standard of Distribution ......................................................................................... 66 
Personal Use Assets................................................................................................ 66 
Beneficiary Receipt of Funds ................................................................................. 66 

duciary Liability Issues to Consider .......................................................................... 67 
Improper Distributions ........................................................................................... 67 
Personal Use Assets................................................................................................ 67 

C. Purchase and Sales of Trust Assets................................................................................... 67 
echnique...................................................................................................................... 67 
iduciary Issues to Consider......................................................................................... 68 
ax Issues to Consider .................................................................................................. 69 

Loan Treated as an Improper Distribution ............................................................. 69 
Gain Recognition.................................................................................................... 69 

tructure of Financing................................................................................................... 70 
Cash Sale ................................................................................................................ 70 
Installment Sales..................................................................................................... 70 
SCIN....................................................................................................................... 71 
Private Annuities .................................................................................................... 73 
Broken GRAT ........................................................................................................ 73 
Transfer for Value .................................................................................................. 75 
Section 2035 Concerns ........................................................................................... 76 
Lapsed Crummey Powers....................................................................................... 77 

D. Exchange of Trust Assets.................................................................................................. 77 

2.14



 
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Tec
Fid
Ta

E. Contr
Tec
Fid
Ta

  

   

   

  

  

   

  

  

   

   

  

   

  

  

hnique...................................................................................................................... 77 
uciary Issues to Consider......................................................................................... 78 

x Issues to Consider .................................................................................................. 79 
Recognition of Gain ............................................................................................... 79 
Broken QPRT......................................................................................................... 80 

ibution to Partnership or LLC.................................................................................. 83 
hnique...................................................................................................................... 83 
uciary Issues to Consider......................................................................................... 84 

x Issues to Consider .................................................................................................. 85 
Estate Tax Inclusion ............................................................................................... 85 
Contribution and Basis ........................................................................................... 85 
Payment of Tax Liabilities ..................................................................................... 85 
Distributions ........................................................................................................... 86 
Preferred Partnership.............................................................................................. 86 

2.15



 
 

 
 

  
 

 
 

 

 

OV  

 

  

   

   

    

   

  

   

  

 

    

   

   

 

  

   

  

 

 

FIXING, CHANGING OR TERMINATING YOUR 
IRREVOCABLE TRUST 

ERVIEW AND REASONS FOR CHANGE 

Overview 

With most states having abolished the common law rule against perpetuities, there has 

been a movement towards longer and, if permitted by the governing jurisdiction, perpetual 

dynasty trusts.  Given that trusts can have such a long duration, circumstances may arise during 

the trust term that may prevent or hinder an irrevocable trust from accomplishing the grantor’s 

intent or from serving a material purpose. The need or desire then arises to correct, change or 

terminate the existing trust. 

Reasons to Change, Modify or Terminate a Trust 

The reasons to change an irrevocable trust are limitless. Examples of some of the reasons 

are as follows: 

1. Removal or addition of a beneficiary or a class of beneficiaries. 

2. Termination of the trust by beneficiaries of the grantor due to an immediate need (or 

want) for the money or for tax savings.  For example, the termination of a credit shelter 

trust to get the benefit of the income tax step up in basis when estate tax exposure is no 

longer an issue. 

3. Extension of the trust term.  A trust may provide the beneficiary with a right of 

withdrawal or require the trust assets to be distributed outright to the beneficiary at a 

certain age. To increase the asset protection or estate tax benefits of the trust, the rights 

of withdrawal or mandatory payouts may need to be removed. 

1 
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4. Administrative provisions need revisions.  For example, a bank may want specific 

language in the trust before allowing the trust to take out a loan or secure a loan. 

5. A beneficiary of a trust may have marital problems and there is concern that the trust 

assets will be includable in the marital estate for purposes of the division of marital 

assets or the trust income will be considered in establishing the amount of child or 

spousal support.  

6. The identity of the trustee may need to be altered.  For example, the trust might require 

a corporate trustee, when that is no longer appropriate or desirable.  A successor trustee 

may not be named or there is no mechanism for appointment of a successor. 

7. Current trust beneficiaries have differences of opinion as to whether, to whom, for what 

purposes, and in what amounts and proportions, distributions should be made. 

8. The trust beneficiaries no longer get along, so the trust may need to be divided into 

multiple trusts for separate beneficiaries. 

9. The terms of the trust instrument may define a class of beneficiaries in a manner that is 

no longer appropriate.  People are excluded that should be included.  People are 

included that the grantor or others do not want to benefit. 

10. Different investment philosophies. The risk tolerance of the beneficiaries may differ. 

TRUST INSTRUMENT MODIFICATION 

The best way to modify or terminate a trust nonjudicially is to do so in accordance with 

the trust instrument.  Flexible trust provisions are important tools available to practitioners that 

enable irrevocable trusts to be amended.  Therefore, the drafter of the trust instrument should 

consider inserting provisions in the document to enable the modification or termination of a trust 

should the need arise in the future. The trust can include provisions which expressly permit the 
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trustee or others to modify or terminate the trust in certain circumstances. The modification or 

termination provisions can be quite broad, but care must be taken not to give the person holding 

the power to modify or terminate a general power of appointment for federal gift and estate tax 

purposes.  The trust documents is already in existence, then the instrument should be examined 

to determine if the necessary built-in flexibility exists.  A list of some of the provisions to 

consider are as follows: 

• Power of substitution 
• Power to terminate the trust 
• Trustee succession, removal, appointment 
• Trustee power to delay distribution 
• Change trust administration situs 
• Change governing law 
• Turn grantor trust powers on or off 
• Trust division 
• Power of amendment 
• Disclaimer 
• Powers of appointment 
• Merge similar trusts 

One or a combination of these provisions may accomplish the intended change. 

If the trust instrument does not contain the needed provisions authorizing modification or 

termination of the trust, expansive state trust statutes may contain the means to makes it possible 

to accomplish the same purpose.  Many states have multiple statutes that include provisions 

allowing a trust to be changed. 

VERNING LAW OF TRUST 

Trusts are creatures of state law.  Accordingly, state law (both statutory and common 

law) dictates how the terms of trusts can be changed, and governs reformation, division, 

termination and modification of trusts.  The requirements for each modification technique vary 

from state to state.  Consequently, there is a threshold question of which state law applies. 
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Often the use of the term trust “situs” is used very loosely.  At a minimum, trust situs can 

be broken down into two categories; administrative situs and governing law situs.  Usually, the 

law of the trust’s principal place of administration will govern administrative matters and the law 

of the place having the most significant relationship to the trust’s creation will govern the 

dispositive provisions.1 In some cases, only one jurisdiction governs all aspects of a trust.  In 

other cases, there are multiple jurisdictions to consider because the law governing construction 

and the law governing administration of a trust may be different.2 

Governing Law/ Construction/ Dispositive Provisions 

The governing law of a trust applies to issues regarding the meaning and effect of the 

terms of the trust.  Examples of items that fall within the category of “governing law” include: 

1. Trust execution 

2. Capacity or competency of grantor upon trust execution 

3. Identity and determination of beneficiaries and heirs 

4. Effect of class gifts, meaning of terms 

5. Effect of premature death 

6. Determination of vested or contingent interest 

7. Spousal rights 

8. Rule against perpetuities 

Generally, the governing law provision designated in the trust instrument applies and the 

grantor of a trust is free to designate the governing law of any state for matters of construction.3 

The jurisdiction selected need not have any other connection to the trust.4 Pursuant to the 

1 Cmt. to Unif. Trust Code § 107 (2010 rev.). 
2 Restatement (Second) Conflicts of Laws §§ 268, 277 (1971); Unif. Trust Code § 107 (2010 rev.). 
3 Restatement (Second) Conflicts of Laws: Trusts §§ 268(1), 272(a) (1971). 
4 Id. 
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Uniform Trust Code (the “UTC”) and Restatement of Trusts, the construction or “meaning and 

effect” of the terms of an instrument are governed by the law designated in the instrument unless 

the designation of that jurisdiction’s law is contrary to a strong public policy of the jurisdiction 

having the most significant relationship to the matter at issue. 

If the trust is silent as to the governing law, one should look to laws of the state that the 

grantor would probably have desired to be applicable. UTC § 107 refers to this as the “place 

having the most significant relationship” to the matter at issue.5 

Trust Administration 

Generally, the trust will contain a provision designating the principal place of 

administration of the trust which governs administrative matters relating to the trust. The 

administrative situs of the trust is the relevant situs for purposes of trust modification.  

Administrative matters of a trust include: 

1. Issues such as dividing or merging a trust 

2. Change of trustee 

3. Trustee powers 

4. Duties and liabilities 

5. Creditor’s rights and spendthrift protections 

6. Notice requirements 

7. Termination or modification 

8. Division of trusts 

9. Principal and income determinations 

5 Unif. Trust Code § 107 (2010 rev.). 
5 
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Pursuant to the UTC, a trust provision designating the place of administration will govern 

if the trustee resides in or has a principal place of business in the jurisdiction, or all or part of the 

trust administration occurs in the jurisdiction.6 

If the trust agreement is silent with respect to the situs of administration, pursuant to the 

Restatement (Second) of Conflicts of Laws and the UTC, one should look to the law of the 

trust’s principal place of administration.7 According to the UTC, the principal place of 

administration is ordinarily the place where the trustee is located.8 

In states that have not adopted the UTC9 or a variation of it, a conflict of law analysis 

applies.  Generally, in that instance, the law of the testator’s domicile upon death will apply for 

testamentary trusts unless the trust is administered in another state, in which case that other 

state’s law governs.  For inter vivos trusts, the law of the state to which administration is most 

substantially related will govern.  Finally, for a trust which holds title to land, the law of the state 

where the land is located will govern.  

TUTORY MODIFICATION 

Judicial Modification 

There are several judicial methods that may be employed to modify an irrevocable trust 

that require court approval.  Some practitioners dislike court involvement due to the uncertainty 

of the outcome and court ruling, while others prefer it because of the comfort and certainty for all 

parties when court approval is obtained.  Either way, certain methods require judicial consent, 

such as reformation, termination of an uneconomic trust and modification.  

6 Cmt. to Unif. Trust Code § 108 (2010 rev.). 
7 Restatement (Second) Conflicts of Laws §§268, 277 (1971); Unif. Trust Code §107 (2010 rev.). 
8 Id. 
9 29 states including Va., D.C., and Fla. have enacted various forms of the Unif. Trust Code. 
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1. Reformation 

Trust reformation is a judicial action in which a trust document that is unambiguous is 

amended to correct a mistake in order to reflect the grantor’s actual intent. There are two types of 

reformation actions: reformation to correct a scrivener’s error and reformation to correct a 

mistake of law or fact.  Trust reformation is a deviation from the common law rule that no 

remedy exists to correct mistakes and that extrinsic evidence of intent is not admissible absent an 

ambiguity in the trust.  Many states have changed the old common law rule by state statute.10 

Reformation of trusts in Florida is allowed under both the common law11 and under the Florida 

statute 736.0415. 

Reformation requires that a judicial action or proceeding be instituted with the court 

having jurisdiction over the trust. The presiding court will examine the trust document and, if the 

petitioner is successful, the court will make a corresponding correction (either the addition or 

deletion of language).  Both the UTC and the Restatement of Trusts provide that the grantor’s 

intent must be proven by clear and convincing evidence and extrinsic evidence may be 

introduced.12 

Generally, all affected beneficiaries must either be parties to the action or receive notice 

thereof.  If living, the grantor must typically be a party to the reformation action and provide an 

affidavit attesting to the fact that the reformation is essential to effectuate his or her intent.  The 

key advantage of a reformation proceeding is that the effectuated changes relate back to the 

creation of a trust.  

10 Fla. Stat. § 736.0415. 
11 See Robinson v. Robinson, 720 So. 2d 540 (Fla. 4th DCA 1998). 
12 Unif. Trust Code §§ 411, 415 (2010 rev.); Restatement (Third) of Law of Property § 12.1. 
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Estate tax implications are sometimes the primary consideration for modifying a trust 

after or as a result of the death of the grantor.  When the issue revolves around the question of 

whether and to what extent a marital deduction or a charitable deduction would be available to 

the grantor’s estate, the appropriate action would be to seek a reformation to insert into the trust 

the provisions that were otherwise intended by the grantor, but for some reason were not there, or 

to delete from the trust offending provisions that would otherwise cause the sought after 

deduction to fail. Modification in such cases is not appropriate, as that implies making a change 

in the trust that was not otherwise provided for by the grantor making the sought after deduction 

illusory.  For example, courts have construed trusts to qualify for the marital deduction when the 

trust did not contain the appropriate language.13 

Reformation is also specifically authorized by the Internal Revenue Code (the “I.R.C.”)14 

in order to qualify for an estate tax charitable deduction after the death of a grantor.15 The 

charitable trust reformation must be made pursuant to a “qualified reformation,” which changes a 

reformable interest into a qualified interest.16 

Reformation to Correct a Scrivener’s Error 

Reformation to correct a scrivener’s error may include actions to correct the drafting 

attorney’s misstatement of the grantor’s intent, or to add a term or provision that the grantor 

intended to include, or to nullify a term that the grantor did not intent to include.  It is 

accomplished through the addition or replacement of language instead of interpretation of 

13 Mittleman v. Comm’r, 522 F.2d 132 (D.C. Cir 1975); Est. of Sawyer v. Comm’r, 73, T.C. 1 (1979). 
14 All references to the Internal Revenue Code, I.R.C., Code, Section or § are to the Internal Revenue Code of 1986, 

as amended. 
15 I.R.C. § 2055(e)(3). 
16 Id. 
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existing language.  Normally, the scrivener must provide an affidavit as evidence of the 

scrivener’s error. 

Reformation to correct a mistake of law or fact is utilized to modify terms when the 

grantor was unaware of facts or law at the time the trust document was created, or when the 

grantor could not have predicted a change in facts or law after the trust document was created. 

2. Modification of Charitable Trusts 

Section 413 of the UTC codifies a court’s power to apply cy pres, which is an equitable 

doctrine used to modify a trust where the grantor’s charitable purpose cannot be accomplished as 

expressed in the instrument.17 If a trust’s charitable purpose becomes unlawful, impracticable, 

impossible to achieve or wasteful, the trust does not fail. Instead, the court may apply cy pres by 

either modifying the trust’s terms or distributing the trust property in a manner consistent with 

the grantor’s charitable purposes.  The grantor of any trust, with the exception of a charitable 

lead trust, may require the distribution of trust property to a noncharitable beneficiary upon the 

failure of a particular charitable purpose. Many states have adopted similar provisions.18 

Florida has implemented Florida statute 736.0413 allowing a court to modify or terminate 

a trust if a particular charitable purpose becomes unlawful, impracticable, impossible to achieve, 

or wasteful.  A common example of use of this statute is when the charity named in the trust 

either ceases to exist or loses its tax-exempt status as a charity and the settlor’s intent for the 

funds to serve a charitable purpose is evident.  If cy pres is applied, the court may direct trust 

17 Unif. Trust Code § 413 (2010 rev.). 
18 See Fla. Stat. § 736.0413. 
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property to be applied or distributed, in whole or in part, in a manner consistent with the settlor’s 

charitable purposes.19 

3. Modification Not Inconsistent with Settlor’s Purpose 

Florida statute 736.04113 allows a trust to be modified because the trust purpose has been 

fulfilled, become illegal, impossible, wasteful, or due to circumstances not anticipated by the 

settlor compliance would defeat the material purpose of the trust. With this a trust can be 

changed to alter the distribution terms, instruct the trustee to do something or not do something 

or even terminate the trust.  Common example of unanticipated change in circumstances are 

when beneficiary develops health issues, beneficiary’s marriage or divorce, trust assets grow 

significantly in value, but the trust terms are not flexible enough to increase distributions, and 

change in the tax laws. 

However, proving unanticipated change of circumstances is not sufficient, by itself, to 

justify the modification. It must also be established that compliance with the existing terms 

would defeat or substantially impair the accomplishment of a material purpose of the trust as a 

result of the change in circumstances. Examples of material purposes may include protection of 

family wealth from creditors or divorce, providing a mechanism for the management and 

administration of multi- generational wealth, minimizing transfer tax consequences on the 

transfer of wealth among multiple generations and managing wealth for the benefit of a 

beneficiary who has not yet attained the age of majority or maturity.  

19 See Christian Herald Ass'n v. First Nat. Bank of Tampa, 40 So. 2d 563 (Fla. 1949); In re Williams' Estate, 59 So. 
2d 13 (Fla. 1952); Sheldon v. Powell, 128 So. 258 (Fla. 1930); Jewish Guild for the Blind v. First Nat. Bank in St. 
Petersburg, 226 So. 2d 414 (Fla. 2d DCA 1969). 
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4. Modification in Best Interests of Beneficiaries 

Florida statute 736.04115 provides that a court may modify an irrevocable trust if 

compliance with the existing terms of the trust is not in the best interests of the beneficiaries. 

“Best interests” is a very broad term, leaving the opportunity for parties to modify almost any 

trust under this provision, provided that the trust itself meets the requirement of the statute. This 

is the broadest method is where the court can modify a trust since it is not necessary to show that 

the purposes of the trust have been fulfilled, or have become illegal, impossible, wasteful or 

impractical to fulfill, or that there has been a change of circumstances, or that a material purpose 

no longer exists. 

This section is not available for irrevocable trusts created prior to January 1, 2001 or 

irrevocable trusts created after December 31, 2000 that either have the “old” RAP period (lives 

in being plus 21 years or 90 years), or expressly prohibit judicial modification. 

5. Modification to Achieve Settlor’s Tax Objectives 

Pursuant to Florida statute 736.0416, a court may modify the terms of a trust in a manner that is 

not contrary to the settlor’s probable intent in order to achieve the settlor’s tax objectives. The 

modification may have retroactive effect.  Common examples of modifications for tax reasons 

are qualified reformation of a split interest trust to qualify for the estate tax charitable deduction 

under Code § 2055(e), reformation to qualify a trust for the benefit of a noncitizen surviving 

spouse as a qualified domestic trust (QDOT) for estate tax purposes,20 and modifications to 

utilize a beneficiary’s increased estate or GST tax exemption and take advantage of a step-up in 

basis on appreciated assets under Code § 1014. 

20 Treas. Reg. § 20.2056A-4(a). 
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6. Modification or Termination of Uneconomic Trusts 

A court may modify or terminate a trust or remove a trustee and appoint a new trustee if 

the court determines that the value of the trust property is insufficient to justify the cost of 

administration pursuant to Florida statute 736.0414(2).  If a trust is terminated under this section, 

the trustee shall distribute the trust property “in a manner consistent with the purposes of the 

trust.” Terminating the trust does not necessarily mean all assets are being paid to the current 

beneficiaries. Instead, the assets may be paid out among the current and remainder beneficiaries 

based on the actuarial value of their interests or some other agreement. Typically, this means 

distributing out the assets amongst the qualified beneficiaries in accordance with the actuarial 

value of their interests or in some other manner agreed to amongst the trustee and qualified 

beneficiaries. 

Non-Judicial Modification 

The UTC and many states have provisions that allow a trust to be modified without the 

need for court involvement.21 This provides the parties with greater latitude to implement a 

desired goal.  Under the UTC, the nonjudicial methods that may be available are dependent on 

whether the grantor consents to the modification.  Some states have modified this rule by 

eliminating this requirement. 

Settlement Agreements  

An alternative to the aforementioned judicial modification options is a non-judicial 

modification in which “interested persons” pursuant to Florida statute 736.0111 enter into a 

binding non-judicial settlement agreement with respect to any matter involving a trust.22 The 

21 See N.Y. Est. Powers & Trusts Law § 7-1.9. 
22 See also Unif. Trust Code § 111 (2010 rev.). 
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term “interested persons” is defined for purposes of this section to mean persons whose interest 

would be affected by a settlement agreement. 

Matters that may be resolved by a nonjudicial settlement agreement include, but are not 

limited to interpretation or construction of trust terms, approval of a trustee’s report or 

accounting, direction to a trustee to refrain from performing a specific act or the grant to a trustee 

of a necessary or desirable power, resignation or appointment of a trustee and the determination 

of trustee compensation, and transfer of principal place of administration. 

A non-judicial settlement agreement can be entered into regarding any matter involving a 

trust but only to the extent the terms and conditions could be properly approved by a court. Thus, 

a nonjudicial settlement agreement can be used to modify or terminate a trust as long as a court 

could approve such modification or termination pursuant to one of the foregoing judicial 

modification options under the Florida Trust Code.  

The use of a settlement agreement avoids the intervention of a court and associated fees 

and costs. Nevertheless, the statute provides an avenue for ensuring the validity of a non-judicial 

settlement agreement by allowing interested persons to request court approval of the settlement 

agreement. This would be done to establish that representation was adequate and to determine 

whether the agreement contains terms and conditions the court may approve.   

Nonjudicial settlement agreements are intended to encourage the nonjudicial resolution of 

trust matters. As a result, having 736.0111 effectively expands all judicial modification avenues 

discussed in Section above into nonjudicial modification options as well. 
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Consent Agreements 

Pursuant to Florida statute 736.0412, a trust may be modified at any time after the 

settlor’s death upon the unanimous agreement of the trustee and all qualified beneficiaries.  No 

justification is necessary for modification or termination as long as the trustee and all qualified 

beneficiaries A nonjudicial modification under this section may amend or change the terms of 

the trust, specifically including those governing distribution of income or principal or terms 

governing administration, terminate the trust in whole or in part, direct or permit the trustee to do 

things that are not authorized or that are expressly prohibited by the terms of the trust, and/or 

prohibit the trustee from doing things that the trust permits or directs them to do. 

Tis section is not available for irrevocable trusts created prior to January 1, 2001 or 

irrevocable trusts created after December 31, 2000 that either have the “old” RAP period (lives 

in being plus 21 years or 90 years), unless the trust terms expressly authorize nonjudicial 

modification.  This section is also not available to irrevocable trusts for which a charitable 

deduction is allowed until the termination of all charitable interests. This restriction is intended 

to preserve the deductibility of charitable trusts for federal tax purposes. 

Termination of Uneconomic Trusts 

Pursuant to Florida statute 736.0414(1), after notice to qualified beneficiaries, a trustee 

may terminate a trust if the value of the trust property is less than $50,000 and the trustee 

concludes that the value of the trust property is insufficient to justify the cost of administration. 

If a trust is terminated under this section, the trustee must distribute the trust property in a 

manner consistent with the purposes of the trust.  This is the nonjudicial counterpart of the 

judicial modification/termination for uneconomic trusts discussed above.  A settlor may specify a 

higher or lower threshold for termination by including a provision in the trust. 
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Division of Trusts  

Pursuant to Florida statute 736.0417, a trust to be divided without a judicial proceeding. 

A trust may be divided for many reasons which range from tax planning, simplified 

administration, litigation avoidance or resolution, economics or state income tax savings. 

Often, the division of a trust is tax motivated.  A division is useful where there is a desire 

to treat one trust as a grantor trust and the other as a non-grantor trust, or to utilize the GST tax 

exemption (e.g., qualified severance) or marital deduction. It is also helpful to qualify a trust for 

Qualified Subchapter-S Trust (“QSST”) treatment or to obtain the marital or charitable 

deduction.  Trust division can also serve as a means of saving state income taxes.  For example, 

where taxation is based on the beneficiary’s domicile, the division of a trust into separate trusts 

allows the segregation of the trust beneficiary triggering state income taxation from the 

remaining beneficiaries that do not cause state income taxation. 

There are also non-tax reasons for the division of a trust; it enables the trustee to more 

effectively respond to the needs and expectations of a much smaller group of beneficiaries and 

attend to their different investment goals, and it even allows for appointment of different trustees 

to the separate trusts.  When beneficiaries do not get along and do not agree on aspects of trust 

administration, dividing a trust can avoid or resolve litigation, save fees, costs and the emotional 

toll of litigation. 

After notice to the qualified beneficiaries, the Trustee is authorize to divide a trust into 

separate trusts provided the division does not impair the rights of a beneficiary or adversely 

affect achievement of the purposes of the trust.  The statute do not require that the separate trust 

be identical to the original trust, but the beneficial interests of any beneficiary cannot be impaired 
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in any manner.  Some states do not require approval from either the court or the beneficiaries, 

but require only notice to the beneficiaries.   

At a minimum, the division should be memorialized in a division agreement which lays 

out how the trust is to be divided and the terms that will govern the separate trusts. Upon 

division, the trustee can make distributions in divided or undivided interests, allocate particular 

assets in proportionate or disproportionate shares, value the trust property for those purposes, and 

adjust for resulting differences in valuation. 

A question that often arises in trust divisions is whether the divided trusts will be 

respected as separate trusts under I.R.C. § 643(f).23 If so, this allows them to each have their 

separate tax brackets and exemptions.  Pursuant to I.R.C. § 643(f), two or more trusts will be 

treated as one trust when: (1) they have substantially the same grantors and substantially the 

same primary beneficiaries; and (2) a principal purpose of the trusts is to avoid income tax under 

Chapter 1 of the Internal Revenue Code.24 

Normally, as long as the separate successor trusts are separately managed and 

administered, they would be treated as separate trusts for federal income tax purposes. In cases 

where a trust is divided down a family line, it is fairly clear that the separate trusts will be 

respected.  Although they have the same grantor, they have different primary beneficiaries.25 

When the divided trusts have the same beneficiaries, but different property, the IRS will 

generally respect the separate trusts if they are separately managed and administered.26 

23 I.R.C. § 643(f). 
24 Id. 
25 I.R.S. P.L.R. 199912034 (Dec. 28, 1998). 
26 I.R.S. P.L.R. 201245007 (Nov. 9, 2012), 201109004 (Mar. 4, 2011). 
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Merger of Trusts 

Florida statute 736.0417 also permits merger of trusts.  Merging irrevocable trusts can be 

extremely useful to address issues that may arise due to unexpected change in circumstances, or 

to address a specific problem in the trust document itself.  If a trust agreement contains 

problematic provisions, other than those relating to the beneficiary’s specific interests, it may be 

possible to merge the problem trust into another trust, whether an existing trust or a newly 

created one.  Typically, the merger of trusts is done to reduce administrative costs such as 

trustee’s fees or income tax filings, or for investment reasons.  Merger can also be a cost 

effective alternative to judicial proceedings aimed at correcting the trust defect. 

Merging one trust into another trust is permissible if the result does not impair the rights 

of any beneficiary, even when the terms of the trust are not identical.  The terms of merged trusts 

to be identical.  They may differ on insignificant details such as having different perpetuities 

savings periods, trustee selection, compensation, and the like. But the more the dispositive terms 

of the trusts to be combined differ from each other, the more likely it is that the combination 

would not qualify for merger and will cause adverse tax consequences.  As a result, merger is not 

the appropriate mechanism for changing the beneficial interests of trust beneficiaries.  A very 

simple example of when it makes sense to merge nearly identical trusts is in the case of a 

qualified personal residence trust (QPRT) that continues in trust after the end of the initial QPRT 

term. 

Notice to qualified beneficiaries is required and the combination of trusts cannot 

adversely affect achievement of the purposes of the trust.   

As with a division of trusts, a combination or merger of trusts should be memorialized in 

a merger agreement.  A merger of trusts will inherently result in the termination of one of the 
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trusts.  However, the trusts can be consolidated, with each trust holding a fractional interest of 

the whole trust.  This may be beneficial when trusts with different durations or perpetuities 

periods wish to merge without forfeiting their GST exempt status.27 

Tax Implications 

Whenever you consider modifying a trust agreement, it is essential for the tax 

consequences associated with the modification to be examined as there may be adverse tax 

consequences associated with the modification of an irrevocable trust.  The transaction as a 

whole must be examined as well as any changes that result in the alteration of a beneficiary’s 

interest. Some of the tax consequences that could be an issue are as follows: 

1. Creation of a gift by the beneficiary thereby triggering a gift tax 

2. Altering of the GST inclusion ratio of the trust 

3. Causing inclusion in the gross estate of the beneficiary 

4. Realization of income, gain or loss to the trust or beneficiaries 

5. Whether income tax basis will be altered 

6. How the trusts will be treated for income tax reporting purposes 

7. Self-dealing concerns with changes to a charitable trust 

8. Loss of the marital deduction 

Gift Tax Considerations 

The tax issue most likely associated with the modification or termination of a trust is the 

gift tax consequences. A gift is subject to gift tax when there is a transfer of property or an 

interest in property without adequate consideration from one individual party to another, whether 

27 I.R.S. P.L.R. 201050008 (Dec. 17, 2010). 
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in trust or otherwise, whether direct or indirect.28  An intention to make a gift is not an essential 

element for the imposition of gift tax.29 Imposition of gift tax depends on objective facts of the 

transfer rather than the subjective motives of the transferor. 

Any change or reduction in beneficial interests, rights and expectancies of the 

beneficiaries that are not substantially similar both before and after the change is subject to gift 

taxation. If the modification of a trust results in a reallocation of trust assets in a manner that is 

inconsistent with the beneficiaries’ interests in the trust before the modification, a gift may 

occur.30  Therefore, if there is a distribution to one beneficiary to the exclusion of another, with 

the latter giving up or reducing a right to income or principal, that beneficiary could be making a 

gift to the other beneficiaries of the trust. A remainderman foregoing their interest in a trust for 

the benefit of the income beneficiary may also be considered a transfer subject to federal gift tax. 

In some cases, the beneficiary’s interests after the modification are likely to be 

substantially similar, if not identical, resulting in no gift tax consequences.  For example, trust 

mergers generally require the beneficiaries’ interests in the trusts being combined to be 

substantially similar.  Consequently, there is generally no gift tax consequences upon the merger 

of trusts.31 

In cases of trust division, where the interest of each beneficiary remains the same after a 

division and the original trust is being divided on a pro-rata basis into the separate successor 

trusts, the division will not constitute a transfer of property by the beneficiaries and the 

beneficiaries will not be subject to gift tax under Section 2501.32 However, there is little 

28 Treas. Reg. § 25.2511-1(a). 
29 Treas. Reg. § 25.2511-1(g). 
30 See Nelson v. U.S., 89-2 T.C.M. (CCH) ¶ 13,823 (D.N.D. 1989); I.R.S. P.L.R. 9308032 (Nov. 30, 1992). 
31 I.R.S. P.L.R. 201050008 (Dec. 17, 2010). 
32 I.R.S. P.L.R. 201245007 (Nov. 9, 2012). 
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guidance in the Treasury Regulations as to the gift tax result where the division is accomplished 

on a non-pro rata basis. 

The argument that the change in a beneficiary’s interest is subject to gift tax is mitigated 

by three factors: (a) the standard for distribution may make valuation difficult to establish33; (b) 

if there is a gift, it would qualify for the annual gift tax exclusion under Section 2503 as a gift of 

a present interest in property; and (c) the transfer is made for an adequate and full consideration 

in money or money’s worth in a transaction that is bona fide, at arm’s length, and free from any 

donative intent so gift tax does not apply.34 

The consent by a trust beneficiary to the modification or termination may also result in a 

gift. If a beneficiary foregoes or reduces their interest in income or principal by consenting to the 

modification, the beneficiary could be treated as having made a gift to the other beneficiaries. 

For example, the IRS, in Private Letter Ruling (PLR) 200917004, held that the proposed 

reformation of a trust where legally adopted issue were added to the definition of “issue” resulted 

in the settlor’s other issue who were named beneficiaries of the trust making a gift of their 

interest in income and/or principal because of their consent to the addition.35 

The termination of a trust may also trigger a gift tax in certain instances. It will depend 

on how the trust properly is divided between the income beneficiaries and the remainder 

beneficiaries if the trust instrument is silent. To avoid a possible adverse gift tax issue, the 

income beneficiary’s interest should be valued based on the commuted value of the income 

33 I.R.S. P.L.R. 9451049 (Dec. 23, 1994). 
34 Treas. Reg. § 25.2512-8. 
35 I.R.S. P.L.R. 200917004 (Apr. 29, 2009); Cf. I.R.S. P.L.R. 9826050 (Jun. 26, 1998), 9826051 (Jun. 26, 1998), 
200010035 (Mar. 13, 2000). For other PLRs examining modification of trusts and possible federal gift tax 
implications, see I.R.S. P.L.R. 201132017 (Aug. 12, 2011); 201131014 (Aug. 5, 2011); 201129013 (Jul. 22, 2011); 
201129014 (Jul. 22, 2011); 201129015 (Jul. 22, 2011); 201128011 (Jul. 15, 2011); 201128012 (Jul. 15, 2011); 
201128013 (Jul. 15, 2011); 201128014 (Jul. 15, 2011); 201128015 (Jul. 15, 2011); 201122007 (Jun. 3, 2011); 
201006005 (Feb. 12, 2010); 200902009 (Jan. 9, 2009); and 200231011 (Aug. 2, 2002). 
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beneficiary’s remaining life interest in the property at its fair market value on the date of the 

division.36 This could be done by using the IRS valuation tables in Treas. Reg. § 20.2031-7 or 

other standard mortality tables and interest rates.37 

Estate Tax Considerations 

Normally, estate tax inclusion issues with trust modifications only arise not from the act 

of the modification itself, but from the grantor retaining a power in the surviving trust that gives 

rise to inclusion under either Section 2036 or 2038.38  However, if the grantor’s participation in 

the modification can be avoided (like the case of mergers), it is preferable to do so to avoid the 

issue altogether.39 

Some argue that if the grantor participates in the termination of the trust, the grantor runs 

the risk of the trust being included in the grantor’s estate under Sections 2036 or 2038.40 The 

possible inclusion is based on the theory that the grantor retained a power to change or revoke 

the trust when it was created.  If the grantor did not retain the express power in the trust 

document to modify or terminate the trust, the power, to the extent it exists, must arise under 

state law.  Under most state laws, the grantor does not have the unilateral power to terminate or 

modify an irrevocable trust.  Therefore, there appears to be no tax reason why the grantor cannot 

participate in a modification or termination proceeding or agreement.  

In matters where the changes sought were administrative in nature, the IRS has concluded 

that the modification would not cause inclusion under Section 2038.41 Similarly, where the 

36 Treas. Reg. § 25.2511-2. 
37 Treas. Reg. § 20.2031-7. 
38 I.R.S. P.L.R. 200822008 (May 30, 2008). 
39 For other PLRs examining modification of trusts and possible federal estate tax implications, see I.R.S. PLR 

201132017 (Aug. 12, 2011); 201131014 (Aug. 5, 2011); 201128011 (Jul. 15, 2011); 201128012 (Jul. 15, 2011); 
201128013 (Jul. 15, 2011); 201128014 (Jul. 15, 2011); 201128015 (Jul. 15, 2011); 201006005 (Feb. 12, 2010); 
and 201233008 (Aug. 17, 2012). 

40 I.R.C. §§ 2036, 2038. 
41 I.R.S. P.L.R. 200919008 (May 8, 2009), 200919009 (May 8, 2009) and 200919010 (May 8, 2009). 
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provisions of the trusts after the change are substantially similar to those before the change with 

respect to distribution, management, and termination, a merger or division does not constitute a 

transfer within the meaning of I.R.C. §§ 2036 through 2038.42 Nor does it cause the exercise or 

release of a general power of appointment under I.R.C. § 2041.43 

In instances where the decedent’s power can be exercised only with the consent of all 

persons having an interest in the transferred property, Section 2038 should not apply.44 However, 

if the settlor consents to the modification on behalf of a beneficiary, Section 2038 could cause 

inclusion.  Although some state statutes alleviated this concern by not allowing the grantor to 

represent a beneficiary.45 

Finally, it is unclear whether the grantor’s consent to the modification causes estate tax 

inclusion to the grantor.  If the power to consent to the modification is conferred by a state 

statute and is not retained by the settlor, Section 2036 should not apply.  However, there appears 

to be no guidance as to whether a settlor’s consenting to modify a trust could implicate Section 

2036. 

GST Tax Considerations 

If the modification involves a generation-skipping transfer tax (GSTT) exempt trust, one 

must be cautious that the modification does not result in the trust losing its exempt status. In 

general, any change in the value of the interests, in beneficial enjoyment and/or timing of 

enjoyment, even an acceleration of the receipt of property by a skip person, resulting in exposing 

42 I.R.S. P.L.R. 201245007 (Nov. 9, 2012), 201042004 (Oct. 22, 2010). 
43 I.R.S. P.L.R. 201245007 (Nov. 9, 2012); 201210008 (Mar. 9, 2012); 201209003 (Mar. 2, 2012); 201702018 (Jan. 

13, 2017); 201407008 (Feb. 14, 2014); and 201641020 (Oct. 7, 2016). 
44 I.R.S. P.L.R. 201245007 (Nov. 9, 2012). 
45 See Unif. Trust Code § 411(a) (2010 rev.). 
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the trust property to transfer taxation more rapidly than if the grandfathered trust held such 

property to the full term, results in a loss of grandfathered status.46 

A trust modification will not cause the trust to lose its exempt status so long as: (1) the 

modification does not shift a beneficial interest in the trust to any beneficiary who occupies a 

lower generation (as defined in Section 2651) than the person or persons who held the beneficial 

interest prior to the modification; and (2) the modification does not extend the time for vesting of 

any beneficial interest in the trust beyond the period provided for in the original trust.47 

In the case of reformation of a trust to correct a scrivener’s error, the transaction will not 

cause an exempt trust to be subject to GSTT so long as (1) the judicial action involves a bona 

fide issue; and (2) the reformation is consistent with applicable state law that would be applied 

by the highest court in the state.48 

The Treasury Regulations provide several examples of acceptable modifications. 49 The 

modification of a grandfathered trust to provide greater income to a trust beneficiary who was 

the grandchild of the grantor does not result in the trust losing its exempt status.50 A trust 

modification converting the income interest of the current income beneficiary to a distribution of 

the greater of the income or a fixed percentage of the trust assets valued annually, does not 

46 See e.g., I.R.S. P.L.R. 8851017 (Sept. 22, 1988). 
47 Treas. Reg. § 26.2601-1(b)(4)(i)(D); I.R.C. § 2651. A change of situs is governed by the provisions in Treas. Reg. 

§ 26.2601-1(b)(4)(i)(D). Thus, if the transfer to another state will change the time for vesting “beyond the period 
prescribed under the terms of the original trust instrument, the trust would not retain exempt status.” Treas. Reg. 
§ 26.2601-1(b)(4)(i)(E) Ex. 4; I.R.S. P.L.R. 201519012 (May 8, 2015); 201518003 (May 1, 2015); 201516020 
(Apr. 17, 2015); 201209001 (Mar. 2, 2012); 201525001 (Jun. 19, 2015); 201416001 (Apr. 18, 2014); 201443004 
(Oct. 24, 2014); and 201516019 (Apr. 17, 2015). 

48 Treas. Reg. § 26.2601-1(b)(4)(i)(C); I.R.S. P.L.R. 201209001 (Mar. 2, 2012); 201210001 (Mar. 9, 2012); 
201210008 (Mar. 9, 2012); and 201208031 (Feb. 24, 2012). 

49 These examples do not address the issue of whether or not the modification resulted in a gift from one beneficiary 
to another.  The conversion of an income interest to a unitrust interest under state statute or for equitable 
adjustment of principal and income under state statute will not be considered a shift of any beneficial interest for 
gift tax purposes.  Treas. Reg. § 26.2601-1(b)(4)(i)(E), Ex. 11 and 12. 

50 Treas. Reg. § 26.2601-1(b)(4)(i)(E), Ex. 7. 
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interfere with the GST grandfathered status.51 Neither does the modification to permit the trustee 

to allocate capital gain to income.52 

Various administrative changes also appear not to jeopardize the grandfathered status.53 

Even if an administrative modification only indirectly increases the amount transferred (for 

example, by lowering administrative costs or income taxes), it will not be considered to shift a 

beneficial interest in the trust. 

The IRS also addressed the division and merger of GST grandfathered trusts on the 

exempt status of grandfathered trusts. The IRS has consistently ruled that divisions and mergers 

that do not change beneficial interests will not cause a grandfathered trust to lose its exempt 

status.  Furthermore, Example 6 of Treas. Reg. 26.2601-1(b)(4)(i)(E) approves the merger of two 

grandfathered trusts, holding that the merger will not result in the imposition of GSTT and 

Example 5 deals with division of trusts.54 

51 Treas. Reg. § 26.2601-1(b)(4)(i)(E), Ex. 8. The conversion of an income interest to a unitrust interest under state 
statute or for equitable adjustment of principal and income under state statute will not be considered a shift of 
any beneficial interest for gift tax purposes.  Treas. Reg. § 26.2601-1(b)(4)(i)(E), Ex. 11 and 12. 

52 Treas. Reg. § 26.2601-1(b)(4)(i)(E), Ex. 9. 
53 See e.g., I.R.S. P.L.R. 8902045 (Oct. 21, 1988); 8912038 (Dec. 23, 1988); 9005019 (Nov. 3, 1989); 9849007 

(Sept. 1, 1998); 201510017 (Mar. 6, 2015); 201647001 (Nov. 18, 2016); 201521004 (May 22, 2015); 201521002 
(May 22, 2015); and 201210001 (Mar. 9, 2012). 

54 Treas. Reg. § 26.2601-1(b)(4)(i)(E), Ex. 5 & 6. For other PLRs examining modification of trusts and possible 
GST tax implications, see I.R.S. PLR 201131014 (Aug. 5, 2011); 201129021 (Jul. 22, 2011); 201129013 (Jul. 
22, 2011); 201129014 (Jul. 22, 2011); 201129015 (Jul. 22, 2011); 201128011 (Jul. 15, 2011); 201128012 (Jul. 
15, 2011); 201128013 (Jul. 15, 2011); 201128014 (Jul. 15, 2011); 201128015 (Jul. 15, 2011); 201122007 (Jun. 3, 
2011); 201121007 (May 27, 2011); 201121008 (May 27, 2011); 201121009 (May 27, 2011); 201121011 (May 
27, 2011); 201006005 (Feb. 12, 2010); 200231011 (Aug. 2, 2002); 201245007 (Nov. 9, 2012); 201223012 (Jun. 
8, 2012); 201218003 (May 4, 2012); 201205001 (Feb. 3, 2012); 201209003 (Mar. 2, 2012); 201208006 (Feb 24, 
2012); 201320004 (May 17, 2013); 201518003 (May 1, 2015); 201519012 (May 8, 2015); 201633022 (Aug. 12, 
2016); 201626016 (Jun. 24, 2016); 201606002 (Feb. 5, 2016); 201604001 (Jan. 22, 2016); 201642028 (Oct. 14, 
2016); 201642027 (Oct. 14, 2016); 201702005 (Jan. 13, 2017); 201345004 (Nov. 8, 2013); 201342001 (Oct. 18, 
2013); 201341005 (Oct. 11, 2013); 201243006 Oct. 26, 2012); 201320009 (May 17, 2013); 201711002 (Mar. 17, 
2017); 201706002 (Feb. 10, 2017); 201204001 (Jan. 27, 2012); 201322010 (May 31, 2013); 201349002 (Dec. 6, 
2013); 201216010 (Apr. 20, 2012); 201207001 (Feb. 17, 2012); 201634016 (Aug. 19, 2016); 201527032 (Jul. 2, 
2015); 201518003 (May 1, 2015); 201528029 (Jul. 10, 2015); 201543006 (Oct. 23, 2015); 201516019 (Apr. 17, 
2015); 201516020 (Apr. 17, 2015); 201647001 (Nov. 18, 2016); 201516022 (Apr. 17, 2015); 201516028 (Apr. 
17, 2015); 201434005 (Aug. 22, 2014); 201438016 (Sep. 19, 2014); 201443004 (Oct. 24, 2014); 201448018 
(Nov. 28, 2014); 201451005 (Dec. 19, 2014); 201702018 (Jan. 13, 2017); 201209002 (Mar. 2, 2012); 201641020 
(Oct. 7, 2016); and 201418001 (May 2, 2014). 
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Income Tax Considerations 

The other pertinent tax question relating to trust modifications is whether the 

modification causes a taxable exchange to occur resulting in the trust or the beneficiaries to 

recognize gain. Where the modification involved multiple trusts, like merger and division, the 

income tax consequences must be examined to determine the income tax effect resulting from 

the modification.55 

Gain Recognition by Trust 

An important question to answer when a trustee is contemplating a trust modification is 

whether the transaction results in gain or loss to the trust. If the modification is occurring 

between or among grantor trusts having the same grantor, then the transaction is essentially 

ignored for federal income tax purposes and should not give rise to any income tax issues.56 

There are no income tax consequences because the grantor of the transferring trust is treated as 

the grantor of the transferee trust.57 

If the transaction is not between or among grantor trusts, then the income tax 

consequences for the trust depends on whether the trust is considered to have made a trust 

distribution (actual or deemed) to the beneficiaries. If there is a distribution, then the IRS might 

argue that the distribution is followed by an exchange between the trust beneficiaries, resulting in 

gain recognition.58 Generally, the Service concludes that where there is no exchange of 

materially different interests, there is no realization event and no distribution.  

With respect to mergers, the IRS has privately ruled that the merger of several trusts 

pursuant to a state statute did not cause the original trusts, the new trusts or any of the income 

55 I.R.S. PLR 201648007 (Nov. 25, 2016). 
56 Rev. Rul. 85-13, 1985-1 C.B. 184; Rev. Rul. 2007-13, 2007-1 C.B. 684. 
57 Treas. Reg. § 1.671-2(e)(5). 
58 Rev. Rul. 69-486, 1969-2 C.B. 159. 
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beneficiaries to recognize gain or loss under Section 1001.59 The ruling held that the merger did 

not involve any “exchange” of legal rights and entitlements by the beneficiaries. Consequently, 

because there was no exchange, the IRS did not need to analyze whether the legal entitlements 

were materially different, there was not realization event and no distribution.  However, in PLR 

200801036, there was a merger of two trusts, with the IRS concluding that there was a “deemed 

distribution” of trust assets from both trusts to the merged trust. Nevertheless, the merger did not 

result in any gain realization to the trust because the exchanged properties were not “materially 

different.”60 

In the context of trust divisions, the IRS has routinely concluded that a division of a trust 

into two or more trusts does not result in the exchange of interests that are “materially different,” 

thus there is no realization event and no trust distribution. Therefore, all that occurs in a division 

is a partitioning of property. A partition of property pursuant to state law is not considered a sale 

or exchange.61 If there is no sale or exchange, then there can be no gain recognition.  Therefore, 

there should be no distribution and no gain pursuant to Section 661 or Treasury Regulation § 

1.661(a)-2(f). 

There are two circumstances when the trust will typically be required to recognize gain 

when there is a distribution or deemed distribution.  First, the trust is required to recognize gain 

if the trust distributes appreciated property to a trust beneficiary “in satisfaction of a right to 

receive a distribution of a specific dollar amount, of specific property other than that distributed, 

or of income as defined under Section 643(b) and the applicable regulations, if income is 

required to be distributed currently.”62 Second, the trustee has the option to elect to recognize 

59 I.R.S. P.L.R. 200743022 (Oct. 26, 2007). 
60 Id. I.R.S. P.L.R. 200801036 (Jan. 4, 2008). 
61 Rev. Rul. 56-437, 1956-2 C.B. 507. 
62 Treas. Reg. § 1.661(a)-2(f). 
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gain on the distribution of appreciated property.63 Doing so makes the fair market value of the 

property the benchmark of the trust’s distribution deduction under Section 661 and the inclusion 

of income for the beneficiary under Section 662.64 If a trust distribution is found to have 

occurred, then the trust can claim a distribution deduction under Section 661.65 This would allow 

the trust a deduction to the extent of the trust’s distributable net income.66 

If the distribution results in the termination of the trust, then the trust may lose some of its 

tax attributes because they will carry over to the trust beneficiaries.67 These include net 

operating loss carryovers under Section 172, capital loss carryovers under Section 1212 and 

deductions in excess of gross income.68  However, there is no carryover of passive loss, 

charitable deductions, investment interest limitation, foregoing tax credits and AMT credits, or 

any other kind of credit, deductions or carryovers. Nevertheless, in the case of mergers and 

divisions, all of the tax attributes should carry over to the merged or divided trusts.69  Although 

there is no guidance on how the tax attributes are allocated among the shares of divided trusts. 

Finally, if a trust is being merged, the trust being merged out of existence will realize 

gain to the extent of the negative capital account.70 However, trust distributions do not generally 

trigger gain recognition unless the trustee makes an election under Section 643(e)(3).71 

Nevertheless, the trustee of the merging trust should have substantial authority for not making 

the election on the transfer of a partnership interest to the merged trust because there is no 

63 I.R.C. § 643(e)(3). 
64 I.R.C. §§ 661, 662. 
65 I.R.C. § 661. 
66 Rev. Rul. 56-437, 1956-2 C.B. 507. 
67 I.R.C. § 642(h). 
68 Id. 
69 I.R.S. P.L.R. 200552009 (Dec. 30, 2005), 200544007 (Nov. 4, 2005). 
70 I.R.C. § 752(d); Treas. Reg. § 1.1001-2(a)(4)(v); Crane v. Comm’r, 331 U.S. 1 (1947). 
71 I.R.C. § 643(e)(3). 
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interrelation between Sections 1001, 752 and 643(e)(3). Also, Section 643(e) does not apply to 

grantor trusts.72 

Gain Recognition by Beneficiaries 

The recognition of gain by the beneficiary upon the modification of a trust is based on the 

analysis set forth in Cottage Savings Association v. Commissioner, where the Supreme Court 

held that an exchange of property gives rise to a realization event if the properties that are 

exchanged are “materially different.”73 The properties will be considered materially different if 

“their respective possessors enjoy legal entitlements that are different in kind or extent.”74 

The IRS typically examines whether there has been an exchange of legal interests among 

the beneficiaries and if so, whether the interests are “materially different.”75  The analysis looks 

at whether the interests of the beneficiaries differ materially both before and after the 

modification. If the interests are substantially identical both before and after, then there is no 

realization of gain or loss.76 For example, if there is a distribution of appreciated assets pursuant 

to a reformation that results in the beneficiaries receiving substantially different interests, this 

may result in the recognition of gain.77  On the other hand, it is unnecessary to determine 

whether the beneficiaries’ interests are materially different if there was no exchange. This could 

occur where a merger is conducted pursuant to state law or under the terms of a trust document.78 

With trust divisions, the IRS typically finds that the beneficiaries’ interests are not substantially 

changed. Thus, no gain will be recognized.79 These rulings demonstrate the caution that must be 

72 I.R.C. § 643(e). 
73 Cottage Sav. Ass’n v. Comm’r, 499 U.S. 554 (1991). 
74 Id. 
75 Id. 
76 See I.R.S. P.L.R. 201204005 (Jan. 27, 2012), 201109004 (Mar. 4, 2011). 
77 See I.R.S. P.L.R. 200121023 (May 29, 2001), 200121024 (May 29, 2001). 
78 See I.R.S. P.L.R. 201042004 (Oct. 22, 2010), 201134017 (Aug. 26, 2011). 
79 See I.R.S. P.L.R. 201133007 (Aug. 19, 2011), 201131014 (Aug. 5, 2011), 201436043 (Sept. 5, 2014). 

28 

2.43



 
 

 
 

 

   

 Binding the IRS  

  

  

  

  

  

   

   

    

  

  

 

 

 

     

 

                                                        
    

    
    
  

taken to ensure that the effectuation of a division does not result in the substantial changing of a 

beneficiary’s interest in the divided trust.80 

Practitioners need to exercise great care when employing any of the options discussed 

above so as not to trigger any unintended tax consequences.  Often, the foregoing strategies are 

tax motivated.  In those circumstances, one must always consider the tax consequences and 

whether the desired tax motivated changes to the trust will be binding for federal tax purposes.  

Completed Transaction Doctrine and Bosch Decision 

There are two reasons why the modification procedures discussed above may not have 

the desired federal tax result: the Bosch rule and the completed transaction rule. 

In cases where the transaction has already been completed, an attempt to undo the action 

giving rise to the tax consequences may fail. The “completed transaction” doctrine provides that 

one cannot unwind the tax consequences of a transaction that has already taken place.  As a 

result, any of the foregoing strategies will not change the tax consequences of the transaction that 

has already been completed. Such retroactive changes to the document do not have retroactive 

effect for federal tax purposes.   

In certain limited circumstances, the IRS has allowed the amendment of an irrevocable 

trust to have retroactive effect. In these cases, the taxpayers established that due to a mistake of 

law or fact, the transaction had a tax effect that the taxpayer did not intend at the time of the 

80 For other PLRs examining modification of trusts and possible income tax consequences, see I.R.S. PLR 
201131014 (Aug. 5, 2011); 201129013 (Jul. 22, 2011); 201129014 (Jul. 22, 2011); 201128011 (Jul. 15, 2011); 
201128012 (Jul. 15, 2011); 201128013 (Jul. 15, 2011); 201128014 (Jul. 15, 2011); 201128015 (Jul. 15, 2011); 
201129015 (Jul. 22, 2011); and 201122007 (Jun. 3, 2011). 
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transaction.  Actions to correct scrivener’s errors may correct the tax consequences if the 

grantors intent is clearly established.81 

In Commissioner v. Estate of Bosch, the Supreme Court held that the IRS is not 

conclusively bound by a state court decision regarding property rights unless the matter has been 

decided by the highest state court.82 If the highest court in the state does not consider the issue, 

the federal tax authorities (e.g., IRS, the Tax Court or federal court) are then free to give "proper 

regard" to the state court's determination and to relevant rulings of other courts of the state.83 In 

this respect, the federal agency may be said, in effect, to be sitting as a state court. 

Although it would be clearly desirable to bind the IRS to the modification transaction, 

making the IRS a party to the state court proceeding is not the answer. Due to the doctrine of 

sovereign immunity, the government will be dismissed as a party in a state court action unless 

Congress has specifically waived sovereign immunity, which it has done in very limited 

instances in the tax arena. 

If the client wants assurance that the change will be given effect by the IRS, one 

possibility is to arrange for a determination by the highest court of the state.  The other 

alternative is to request a private letter ruling from the IRS.  A practitioner should review 

Revenue Procedure 2016-1 to determine the specific requirements for obtaining a private letter 

ruling and whether the tax issue is one upon which the IRS will render an opinion.84 

81 Est. of Kraus v. Comm’r, T.C.M. (CCH) 1990-339; I.R.S. P.L.R. 200040012 (Oct. 10, 2000); Berger v. U.S., 46 
A.F.T.R.2d 5429 (W.D. Pa. 1998); I.R.S. P.L.R. 201633022 (Aug. 12, 2016). 

82 Comm’r v. Est. of Bosch, 387 U.S. 456 (1967). 
83 Id. 
84 Rev. Proc. 2016-1, 2016-1 I.R.B. 1. 
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Where a change or amendment to the trust is contemplated but has not yet occurred, the 

Bosch principles discussed above do not apply.  In Rev. Rul. 73-142, the state court 

determination occurred before the taxing event.85  After the applicable period for appeal, the IRS 

(and everyone in the world) was bound by the decision. As a result, if the determination of rights 

and interests is prospective and is settled by local adjudication before the federal tax question 

occurred, res judicata applies, and such determination will be binding for federal tax purposes.  

When modifying an irrevocable trust, it is recommended that one obtain a final order 

from the court before the taxing event, wait for the appeals period to expire, and thereafter 

complete the transaction, for which the federal tax authorities will be bound.  

A constructive trust is an equitable remedy and is created when a court, through application 

of a legal fiction, deems property formerly held by one who wrongfully obtained the property, to 

be held in Trust for the one who the property justly belongs to be the beneficiary of the Trust. A 

constructive Trust is not predicated upon the party’s intent. It is an equitable remedy and a tool 

used by courts to prevent someone from being unjustly enriched at the expense of an innocent 

victim.  It is merely a remedy imposed by a court when asked to do so by a beneficiary who has 

been victimized by some inequitable and unjust conduct.  For example, in a probate controversy, 

a wrongdoer may have exerted undue influence over a decedent to gain ownership of the 

decedent’s property requiring a Florida probate judge to hold that a constructive trust exists in 

order to remedy the improper transfer. 

85 Rev. Rul. 73-142, 1973-1 C.B. 405. 
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The only way for a constructive trust to exist in Florida is for a Florida judge to be involved. 

To prove a constructive trust exists in Florida, a harmed party must show the following by clear 

and convincing evidence: 

1. A promise, either expressed or implied 

2. Transfer of the property and reliance thereon 

3. A confidential relationship 

4. Unjust enrichment 

Decanting 

Decanting is a method by which a trustee can effectively change one or more terms of an 

irrevocable trust by distributing the trust principal from the original trust (the “Distributing 

Trust”) to another trust which is almost always a newly drafted trust (the “Receiving Trust”) 

containing the preferred provisions.  A trustee’s power to decant derives from state law and can 

be based on an express provision in the trust document, common law, or state statute. Decanting 

is frequently used to correct a scrivener’s error, to provide the trustee with more discretion to 

allocate between principal and income, to change the trust situs, to extend the trust’s duration 

(and attendant tax benefits), or, perhaps most controversially, to remove one or more 

beneficiaries. Decanting is a relatively new but increasingly popular amendment strategy.  There 

is a great variance among states as to what is permitted, and states’ laws are being revised to 

accommodate more the ability to decant with fewer restrictions.  Because of the lack of 

established authority governing the tax consequences of decanting, it should be employed with 

caution.  

With the rise in popularity of decanting over the last decade or so, many practitioners are 

now including decanting provisions into their trust documents when decanting is permitted under 
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that state’s law. A trustee seeking to decant should first examine the trust for an express 

provision, and if found, the trustee must ensure that the provision is compliant with that state’s 

requirements and follow the procedures set forth in the provision or other state-required 

mandates. In all cases, a trustee seeking to decant must carefully review that state’s trust statutes 

relating to decanting (if any), and also review that state’s common law which may provide for 

greater decanting flexibility or which may supplement or interpret the state’s statute.  Florida, for 

example, has broader decanting authority under case law than under its current decanting statute. 

If the jurisdiction does not have any statute authorizing decanting, the only authority for 

decanting would exist under the state’s common law. 

Some practitioners seeking to decant a trust in a jurisdiction which does not allow for 

decanting, either at all or under the particular circumstances the trustee is facing, may change the 

situs of the trust to a jurisdiction which does allow for the proposed decanting. The trust may 

contain a provision allowing for a change in situs, it may authorize a trust protector to change 

situs, or the change of situs may be accomplished under applicable law.  A concern about forum 

shopping has caused some states to adopt favorable decanting statutes.  

Authority 

The authority to decant a trust is usually found in common law or state statute unless a 

provision is drafted into the trust document.  

Governing Law of Trust 

The requirements for statutory trust decanting can vary greatly from state to state. 

Therefore, it is important to determine the situs of the trust to establish the applicable state 

decanting state. As discussed in Section III, trust situs can refer to administration situs or 

governing law situs.  For purposes of trust decanting, some state laws have designated decanting 
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as being administrative. For example, New York’s decanting statute applies if the trust is 

administered in New York and at least one trustee is located in the State. Such is the case even if 

the trust instrument provides that the law of another state governs administrative issues.86 

However, in other states, it is not clear whether decanting falls in the category of administration 

or governing law.  In such case, the administration situs and governing law situs should be the 

same to avoid the ambiguity.  

Common Law Authority 

There are only a few definitive cases on decanting.  Instead, there is a patchwork of cases 

spread over 76 years and numerous states. Currently, the common law basis for decanting is 

recognized under court decisions in Florida, New Jersey, Iowa and Massachusetts, and is also 

supported under the Second and Third Restatements of Property.87   The common law basis for 

decanting follows the logic that a trustee with discretionary authority to distribute assets has, in 

effect, a power of appointment to transfer the assets into a new trust.   

The first case to recognize a trustee’s decanting power is the landmark case of Phipps v. 

Palm Beach Trust Co., in which the Supreme Court of Florida held that a trustee could invade 

trust property by transferring it to another trust so long as one or more of the beneficiaries of the 

original trust are also beneficiaries of the new trust.88 After Phipps came Wiedenmayer v. 

Johnson89 in New Jersey, In re Estate of Spencer90 in Iowa, and Morse v. Kraft91 in 

Massachusetts, and Ferri v. Powell-Ferri 92 in Connecticut (applying Massachusetts law). 

86 N.Y. Est. Powers & Trusts Law § 10-6.6(r)(2). 
87 Restatement (Second) Property § 11.1 (1986); Restatement (Third) Property § 19.14 (Tentative Draft No. 5, 

2006). 
88 Phipps v. Palm Beach Trust Co., 142 Fla. 782 (1940). 
89 Wiedenmayer v. Johnson, 106 N. J. Super. 161 (1969). 
90 Est. of Spencer, 232 N.W.2d 491, 493–95 (Iowa 1975). 
91 Morse v. Kraft, 992 N.E.2d 1021 (Mass. 2013). 
92 Ferri v. Powell-Ferri, 2013 WL 5289955. 
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Statutory Authority 

In 1992, New York became the first state to codify decanting legislation.93  Currently, 25 

states (including New York) have enacted decanting statutes and that number is increasing.94 

The state decanting statutes generally allow a trustee who has discretionary authority to 

distribute assets under the terms of the trust to transfer the trust assets into a new trust for the 

benefit of one or more of the same beneficiaries.  However, state statutes then impose differing 

requirements. The majority of decanting statutes provide the trustee authority to decant without 

obtaining beneficiary consent and without court intervention. A minority of decanting statutes 

require judicial approval. Decanting generally cannot be used to add beneficiaries to the 

Receiving Trust that were not beneficiaries of the Distributing Trust. Some decanting statutes 

allow for the elimination of beneficiaries under the Distributing Trust.  Seventeen states’ statutes 

allow trusts with an ascertainable standard for distributions to be decanted, but Indiana, and 

Michigan require the trustee to have absolute discretion to invade principal, and two states, 

Tennessee and Wyoming, are silent. 

In early 2013, the Uniform Law Commission formed a Trust Decanting Committee. In 

July 2015, the National Conference of Commissions on Uniform State Law released the Uniform 

Decanting Act in an effort to bring some uniformity in this area of the law. 

93 N.Y. Est. Powers & Trusts Law § 10-6.6. 
94 Alaska (Alaska Stat. § 13.36.157), Arizona (Ariz. Rev. Stat. § 14-10819), Delaware (12 Del. Code § 3528), 

Florida (Fla. Stat. § 736.04117), Illinois (760 Ill. Comp. Stat. § 5/16.4), Indiana (Ind. Code § 30-4-3-36), 
Kentucky (Ky. Rev. Stat. § 386.175), Michigan (Mich. Comp. Laws § 700.7820a; Mich. Comp. Laws § 
556.115a), Minnesota (Minn. Stat. § 503.851), Missouri (Mo. Rev. Stat. § 456.4-419), Nevada (Nev. Rev. Stat. § 
163.556), New Hampshire (N.H. Rev. Stat. Ann. § 564-B:4-418), New York (N.Y. Est. Powers & Trusts Law § 
10-6.6), North Carolina (N.C. Gen. Stat. § 36C-8-816.1), Ohio (Ohio Rev. Code § 5808.18), Rhode Island (R.I. 
Gen. Laws § 18-4-31), South Carolina (S.C. Code § 62-7-816A), South Dakota (S.D. Codified Laws § 55-2-15), 
Tennessee (Tenn. Code Ann. § 35-15-816(27)), Texas (Tex. Prop. Code §§ 112.071–112.087), Virginia (Va. 
Code § 64.2-778.1), Wisconsin (Wis. Trust Code § 701.0418), and Wyoming (Wyo. Stat. Ann. § 4-10-
816(a)(xxviii)). 
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Procedural Aspects 

Method of Exercise 

The general principle of decanting statutes provides that if the trustee has the authority 

under the trust document to invade principal for a beneficiary even to the extent of completely 

emptying the trust, the trustee may instead appoint the principal to a Receiving Trust for the 

benefit of some or all of the beneficiaries of the Distributing Trust.  Therefore, it is the trustee 

who is responsible for decanting the trust.  

Some states such as Michigan and Indiana are strict and mandate that the trustee must 

have an absolute power to invade principal which is not limited by a fixed standard for the trust 

to be decanted.95 All other states are more lenient and allow the trustee to decant even if the 

trustee’s principal invasion power is limited by a fixed (e.g., ascertainable) standard. However, 

the distribution standard often limits the scope of the changes that the decanting can effectuate.  

For example, some states require that the same distribution standard be included in the Receiving 

Trust, and some require that it be exercisable in favor of the same beneficiaries as the 

Distributing Trust.96   Several states also provide that the trustee’s discretionary power to 

distribute must apply to trust income, not just principal.97 

95 Mich. Comp. Laws § 700.7820a; Mich. Comp. Laws § 556.115a; Ind. Code § 30-4-3-36(a). 
96 Alaska, Illinois, Missouri, New York, North Carolina and Texas. 
97 Arizona and New Hampshire. 
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The majority of decanting statutes require some form of notice to interested parties 

(beneficiaries or other persons) before decanting. These jurisdictions require that notice be 

provided in a range from 20 to 63 days in advance of decanting.  For example, South Dakota, 

Tennessee and Wyoming require notice for a trust to be decanted.98 In contrast, Nevada makes 

the giving of notice optional.99 Delaware does not require any notice at all. 

State statutes also differ as to which interested persons must receive notice.  Some states 

only require current beneficiaries to receive notice. In other states, both current beneficiaries and 

presumptive remaindermen must receive notice. Some states also require notice to the state’s 

attorney general where the trust has a current or future charitable beneficiary. 

Many statutes permit the beneficiaries to waive the notice period.  This allows the 

decanting to be effective prior to the expiration of the notice period.100  Missouri, Texas and 

Virginia permit the beneficiaries to waive notice itself. 

The majority of decanting statutes provide the trustee with the sole and absolute 

discretion to decant without obtaining beneficiary consent.  This is preferable because 

beneficiary consent can cause adverse gift and GST tax issues. 

A minority of decanting statutes give the trustee the ability to obtain judicial approval 

before decanting. These states include Arizona, Nevada, North Carolina and Virginia.101 

However, only Ohio requires court approval and only in cases where the Distributing Trust is a 

98 S.D. Codified Laws § 55-2-18; Tenn. Code Ann. § 35-15-816(b)(27); Wyo. Stat. § 4-10-816. 
99 Nev. Rev. Stat. § 163.556(7). 
100 Florida, Indiana, Kentucky, Michigan, Nevada, North Carolina, Ohio, Rhode Island and South Dakota. 
101 Ariz. Rev. Stat. § 14-10819(D); Nev. Rev. Stat. § 163.556(7); N.C. Gen. Stat. § 36C-8-816.1(b), (h); V.A. Code 

§ 64.2-778.1(B), (I). 
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testamentary trust created by an Ohio domiciliary. New York has a court filing requirement for 

testamentary trusts and for inter vivos trusts that were the subject of a prior court proceeding, but 

court approval is not required. 

Mechanics of Exercise 

Most state statutes require a written instrument to be signed and acknowledged by the 

trustee and filed with the records of the Distributing Trust (and in some cases the Receiving 

Trust) for the decanting to be valid. Yet some states like New Hampshire, Arizona and Missouri 

are silent on the method of exercise.  Some states like Alaska and South Dakota specifically 

require that a new governing instrument be created.  Other statutes specifically authorize the 

trustee to establish the Receiving Trust under the Distributing Trust or to create a new governing 

instrument.102 

Beneficiaries of the Receiving Trust 

One of most challenging issues with trust decanting is determining the identity of the 

permissible beneficiaries of the Receiving Trust and to what extent the beneficiary provisions of 

the Distributing Trust may be varied in the Receiving Trust. 

The requirements to decant vary from state to state but there are commonalities among 

decanting jurisdictions. Under all state statutes, the addition of beneficiaries in the Receiving 

Trust is not permitted, and a majority specifically provide that the beneficiaries of the Receiving 

Trust may include only persons who are beneficiaries of the Distributing Trust.  All state statutes 

also provide that where the trustee has absolute discretion, the current beneficiaries of the 

Distributing Trust can be eliminated in the Receiving Trust.  If the trustee does not have absolute 

102 Arizona, Delaware, Florida, Indiana, Michigan, Missouri, North Carolina, Ohio and Tennessee. 
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discretion, then most states provide that the current beneficiaries cannot be eliminated.103 

Texas takes it one step further and does not permit the current and presumptive remainder 

beneficiaries to be eliminated when the trustee does not have full discretion. 

Only a handful of states address the elimination of remainder beneficiaries of the 

Distributing Trust in the Receiving Trust. Alaska, Illinois, Michigan, New York, Ohio and Texas 

statutes specifically provide that remainder interests can be eliminated but only when the trustee 

of the Distributing Trust has absolute discretion in distribution.  Delaware, on the other hand, 

does not permit the interests of remainder beneficiaries to be eliminated in the Receiving Trust 

regardless of the level of the trustee’s discretion to make distributions. 

The grant of a power of appointment not provided for under the Distributing Trust is also 

a consideration in some jurisdictions.  Illinois, Ohio and Texas allow the addition of a power of 

appointment under the Receiving Trust provided the trustee has absolute discretion to distribute 

trust principal.  New York provides the additional restriction of requiring the beneficiary of the 

Distributing Trust to have been able to receive the entire principal of the Distributing Trust 

outright and the power granted in the Receiving Trust must be unlimited. Most of the other states 

are more lenient and permit the Receiving Trust to grant a power of appointment not provided 

for in the Distributing Trust to a beneficiary of the Receiving Trust. The potential appointees 

under the power do not have to be beneficiaries of either the Distributing Trust or the Receiving 

Trust, thus providing a method for adding beneficiaries.104 

103 Alaska, Illinois, Michigan, New York, North Carolina, Ohio and Virginia. 
104 Alaska, Delaware, Illinois, Kentucky, Michigan, Nevada, New York, North Carolina, Ohio, South Dakota, 

Tennessee, Texas and Virginia. 
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Limitation of Power 

Despite all the differences in the various state decanting statutes, all states place some 

form of limitation on the exercise of the power to decant.  Most of the limitations are to protect 

certain fixed or mandatory rights and tax benefits. 

All of the decanting statutes prohibit the reduction or elimination of a beneficiary’s fixed 

or mandatory income interests under the Distributing Trust. In some cases, the scope of the 

prohibition is limited.  Delaware and South Dakota, for example, apply the restriction only to 

marital trusts.  Alaska, Illinois, Nevada, New Hampshire, New York, Ohio and Texas, apply the 

restriction to all trusts, but only to current income interests, not future income interests. 

Kentucky protects both current and future fixed income interests. 

Many statutes also prohibit the reduction or elimination of an annuity or unitrust 

interest.105 This is most commonly encountered with marital or charitable trusts.  The intent is to 

preserve the specific tax benefits of the Distributing Trust.  However, only Delaware, Michigan, 

Missouri, and South Dakota limit the prohibition to marital and charitable trusts.   

Due to gift tax concerns, many states have prohibitions on decanting if the trustee is a 

beneficiary of the Distributing Trust. In Alaska, New York, North Carolina and Virginia, a 

beneficiary-trustee is not authorized to decant a trust.  In cases where the beneficiary-trustee has 

an absolute discretion for distribution, the action of decanting by the beneficiary-trustee would 

be tantamount to the exercise of a general power of appointment.  As a result, states have placed 

restrictions or a prohibition in this instance.  For example, in Arizona, the beneficiary-trustee 

cannot act if decanting would have an adverse tax impact on the beneficiary-trustee. In Missouri, 

105 Alaska, Arizona, Florida, Indiana, Illinois, Michigan, Nevada, Kentucky, New Hampshire, New York, North 
Carolina, Ohio, Rhode Island, Texas and Virginia. 
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Michigan, Nevada, New Hampshire, and South Dakota, the beneficiary-trustee is prohibited 

from acting unless the trust contains certain safeguards that would prevent adverse tax 

consequences to the beneficiary, or where beneficiaries have the right to remove and replace 

trustees or are not prohibited from using trust assets to discharge their legal support obligations.  

Finally, there is a potpourri of prohibited acts that vary among the state statutes aimed at 

protecting tax benefits or property rights.  Some of these prohibitions include altering 

qualification for the gift tax annual exclusion, qualification for subchapter S election, presently 

exercisable right of withdrawal, extension of rule against perpetuities or the term of the trust, or 

reduction of a trustee’s standard of care. 

Florida Decanting Statute 

Florida’s decanting statute (which supplements the Phipps decanting, but does not replace 

it) can be found in Florida statute 736.04117.  The statute was originally implemented in 2007. 

Over time, the statute became outdated in compassion to other states.  For example, the one major 

limitation was that it was only available if the trustee’s power of distribution was “”absolute”. If 

the trust was limited to by an ascertainable standard, such as the common health, education, 

maintenance and support standard, statutory decanting was not possible.  As a result, on March 19, 

2018 the Governor signed Florida House Bill 413 which became effective as of July 1, 2018.  The 

goal was to modernize Florida’s decanting statute to bring it more in line with decanting statutes 

of other popular states and to address certain issues that were unclear under prior law.  

The new statute: 

1. Allows for the ability to decant pursuant to an ascertainable standard, not 

just absolute power.  
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Under subsection (2), if the trustee’s power of distribution is absolute, the trustee can 

decant to a second trust for the benefit of one or more beneficiaries of the second trust.  Under this 

section, the trustee cannot add beneficiaries, but may eliminate beneficiaries. Furthermore, the 

second trust cannot reduce any fixed income, unitrust or annuity trust interest of the first trust.   

Under subsection (3), if the trustee’s power of distribution is not absolute, the authority to 

decant is restricted so that each beneficiary of the first trust must have a substantially similar 

interest in the second trust.  The term “substantially similar” is defined as there being no material 

change in a beneficiary’s beneficial interest or in the power to make distributions. This also 

includes a power of appointment so if the beneficiary had a power of appointment in the first trust, 

the beneficiary must be given the same power under the second trust. In cases where the trust is 

extended, the extended terms need not be substantially similar to the prior term.   

2. The new statute also adds express authority to decant to a special needs 

trust, regardless of an absolute discretionary power or discretionary power limited to an 

ascertainable standard. The bill defines a “supplemental needs trust” as a trust that the authorized 

trustee believes would not be considered a resource for purposes of determining whether the 

beneficiary who has a disability is eligible for governmental benefits.  However, the interest of all 

beneficiaries, other than the disabled beneficiary, must be substantially similar to the beneficiaries 

of the first trust. 

3. Any tax benefits under the first trust such as the gift tax annual exclusion, 

and other tax benefits for income, gift, estate or generation-skipping transfer tax must be 

maintained in the second trust.  In the case where the first trust is a non-grantor trust and the second 

trust is a grantor trust, the second trust must provide the grantor with the power to relinquish the 

grantor trust status.  
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4. The second trust may be created under the laws of any jurisdiction, and the 

second trust may extend the term of the first trust.   

5. In order to avoid certain conflicts of interest, subsection (7) imposes certain 

restrictions such as prohibiting the trustee from increasing the trustee’s compensation under the 

second trust or providing the trustee with greater protection under an exculpatory or 

indemnification provision. 

In order to decant, the trustee must to do so in a writing signed and acknowledged by the 

trustee. Notice must also be given.  The requirements to do so were expanded under the new 

statute.  Notice is required to be given to the following: 

a. The settlor of the first trust when the first trust is not a grantor trust and the second 

trust will be a grantor trust; 

b. All trustees of the first trust; 

c. All qualified beneficiaries of the first trust; and 

d. And any person with the power to remove the trustee of the first trust. 

The notice itself must include copies of both the first and second trust instruments.  The 

notice itself can we waived.  The notice provision does not limit a beneficiary’s right to object to 

the decanting, except as provided in other applicable provisions of the Florida Trust Code.  

Tax Issues of Decanting 

A practitioner contemplating the use of decanting should be cautious to not trigger any 

negative gift, estate, generation-skipping transfer (“GST”) or income tax consequences. 

Although decanting is a current trend, guidance on the tax consequences associated with it has 

not yet been clearly established. Adding further to the uncertainty of the tax consequences 

associated with decanting, in 2011, the IRS placed decanting on its no-ruling list when it issued 
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Rev. Proc. 2011-3.106 The IRS included decanting among the “areas under study in which rulings 

or determination letters will not be issued until the Service resolves the issue through publication 

of a revenue ruling, revenue procedure, regulations or otherwise.”107  Rev. Proc. 2016-3 

continued this designation.108 The specific list of matters that the IRS will not rule on are: 

1. Does decanting gives rise to an I.R.C. §661 deduction or inclusion in gross 

income under I.R.C. §662? 

2. Does decanting results in a taxable gift? 

3. Does decanting cause the loss of GST exempt status or a taxable event under 

I.R.C. §2612?109 

Currently, the IRS is working on these tax issues.  In the meantime, the tax consequences 

relating to the exercise of a decanting power are discussed below. 

Under I.R.C. § 2512, a gift arises when property is transferred for less than adequate and 

full consideration in money or money’s worth. In order for a gift tax to be imposed, there must 

be an intentional act of transfer.110 In most cases, a trust decanting effectuated by a trustee who 

does not have a beneficial interest in the Distributing or Receiving Trust should not raise any gift 

tax issues. 

If beneficiary consent to the decanting is required and the decanting reduces or eliminates 

a beneficiary’s interest in the Distributing Trust, then the beneficiary may be deemed to have 

106 Rev. Proc. 2001-3, 2011-1 I.R.B. 111. 
107 Id. 
108 Rev. Proc. 2016-3, 2016-1 I.R.B. 126, §§ 5.01(11), (16) & (17). 
109 Id. 
110 See Treas. Reg. § 25.2511-1(c)(1). 
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made a transfer subject to gift tax. Treas. Reg. § 25.2512-8 suggests that when a beneficiary 

consents to or acquiesces in a decanting that reduces the beneficiary’s interest, the beneficiary 

has made a taxable gift.111 This conclusion is consistent with Revenue Ruling 81-264, which 

holds that a taxable gift can occur when a taxpayer allows legal rights to expire.112 This issue 

should rarely arise because, except in some very limited circumstances, the decanting statutes do 

not require beneficiary consent.  If possible, a trustee should consider dispensing with 

beneficiary consent when the decanting changes a beneficiary’s interests in the Distributing 

Trust. If the decanting is being made pursuant to the terms contained in a trust instrument, the 

trust should not require beneficiary consent. Where a decanting changes only the administrative 

provisions of the Distributing Trust without altering a beneficiary’s interest, no gift tax 

consequences should arise regardless of whether or not beneficiary consent is required. 

Many decanting statutes require notice to trust beneficiaries in advance of decanting a 

trust.  A beneficiary’s mere receipt of notice should not give rise to adverse gift tax 

consequences.  If the notice does not give the beneficiary a legal right to oppose a decanting that 

is undertaken in accordance with state law or the trust instrument, acquiescence of the notice 

should not result in a taxable gift by the beneficiary.  However, if the beneficiary has a legal right 

to object to the trustee’s exercise, waiving the right to do so could be deemed a taxable gift.  The 

prospect of objecting is generally very narrow because the ability to decant lies with the 

discretionary power of the trustee.  Generally, courts do not interfere with a trustee’s discretion 

unless there has been an abuse of discretion.113 

111 Treas. Reg. § 25.2512-8. 
112 Rev. Rul. 81-264, 1981-2 C.B. 185. 
113 See Restatement (Third) of Trusts § 50. 
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Special gift tax problems can arise where a trustee-beneficiary participates in a decanting 

that reduces or eliminates the beneficial interest in the Distributing Trust. For example, if a 

trustee-beneficiary’s life income interest in a trust is eliminated by a decanting, a taxable gift 

equal to the actuarial value of the life income interest could occur. If the trustee has absolute 

discretion to distribute to himself, he would be treated as having a general power of appointment 

under I.R.C. §§ 2514 and 2041.114 If decanting reduces the trustee-beneficiary’s presently 

exercisable general power of appointment, it could cause the beneficiary to incur gift tax.115 

Some statutes prevent unintended gift tax consequences from arising by expressly 

prohibiting a trustee-beneficiary from participating in a decanting.116 Moreover, the statement in 

the decanting statutes that the power to decant must be construed as a nongeneral power of 

appointment117 should be enough to prohibit a trustee-beneficiary from participating in a 

decanting that would give the trustee-beneficiary an interest in the trust tantamount to a general 

power of appointment.  Other states statutes allow a trustee with a beneficial interest to act only 

when distributions to the beneficiary are subject to an ascertainable standard and the same 

standard is included in the Receiving Trust. According to Treas. Reg. § 25.2511-1(g)(2), the 

limitation by a reasonably fixed or ascertainable standard does not make it a taxable transfer. In 

all cases, when the decanting by the trustee-beneficiary only changes administrative provisions, 

there should be no adverse gift tax consequences.118 

114 I.R.C. §§ 2514 and 2041. 
115 I.R.C. §§ 2514(b), (e); Treas. Reg. §§ 25.2514-3(a), (c)(4). 
116 New York and New Hampshire. 
117 See. Fla. Stat. § 736.0814(4). 
118 Treas. Reg. § 25.2511-1(g)(2). 
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In the event the decanting of a trust results in the lapse of a general power of 

appointment, a gift results under I.R.C. § 2514(b).119 An example of this is when a beneficiary’s 

presently exercisable right of withdrawal in excess of a 5 and 5 power is eliminated.  All of the 

state decanting statutes contain provisions that prevent such a lapse from occurring.  However, 

when decanting is done in accordance with the terms of a trust, it may be an issue.   

Section 2514(d), commonly referred to as the “Delaware tax trap,” provides that the 

exercise of a power of appointment will be considered a transfer for transfer tax purposes if: (1) 

the powerholder, in exercising the power of appointment, grants another person the right to 

exercise a power of appointment; and (2) under applicable local law, the new powerholder can 

exercise his or her power of appointment to postpone the vesting of any trust interest or suspend 

the absolute ownership or power of alienation of such property for a period ascertainable without 

regard to the date that the first power was created.120 The Delaware tax trap applies whether or 

not the second powerholder exercises the power in the prohibited manner. If a person exercises a 

power of appointment as provided in Code § 2514(d) during his or her lifetime, then such 

exercise is treated as a taxable gift.121 If the person exercises his or her power at death, then such 

exercise will result in estate inclusion under § 2041(a)(3).122  The overwhelming majority of the 

state decanting statutes characterize a decanting as the exercise of special power of appointment. 

If the Receiving Trust can extend beyond the Distributing Trust’s perpetuities period, then the 

119 I.R.C. § 2514(b). 
120 I.R.C. § 2514(d). 
121 Id. 
122 I.R.C. § 2041(a)(3). 

47 

2.62



 
 

 
 

   

 

   

 

 

 

 

   Estate 

 

  

  

  

   

  

   

   

  

 

 

                                                        
   
   

Delaware tax trap may be triggered. However, the Delaware tax trap should not apply to a trust 

decanting when: 

1. it is prohibited by a state’s decanting statute; 123 

2. an independent trustee with no beneficial interest in the trust initiates the 

decanting; or 

3. the Receiving Trust includes a provision that prohibits the exercise of a power of 

appointment in such a manner that extends the vesting period or suspends the ownership or 

alienation of any interest in the Distributing Trust. 

Generally, there should be no adverse estate tax consequences when decanting a trust.  

When a trust is decanted, the transferor of the property of the Distributing Trust is deemed to be 

the transferor of the property of the Receiving Trust.  This is the case whether the Receiving 

Trust is created by the trustee of the Distributing Trust or by its grantor.  If the property held in 

the Distributing Trust was not included in the transferor’s gross estate for federal estate tax 

purposes, the property held in the Receiving Trust should not be included in the transferor’s 

gross estate unless the Receiving Trust contains a provision that causes estate tax inclusion.  This 

could arise when the Receiving Trust gives the transferor a general power of appointment or a 

dispositive power over trust property that triggers inclusion under Code § 2038, or when the 

Receiving Trust holds a life insurance policy on the life of the transferor and gives the transferor 

an incident of ownership with respect to the property (causing estate tax inclusion under Code § 

2042(2)).124 

123 See, e.g., N.C. Gen. Stat. § 36C-8-816.1(c)(8), (e)(2). 
124 I.R.C. §§ 2038, 2042(2). 
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Decanting could result in estate tax inclusion if a beneficiary was deemed to make a gift 

but the gift was incomplete (e.g., the beneficiary retained a limited power of appointment). If the 

power was not exercised during life, the gift would be completed at death and the property 

included in the gross estate under I.R.C. §§ 2036(a)(2) or 2038.125 However, the beneficiary 

would likely need to have the ability to object to the decanting as discussed above in the gift tax 

section.  The ability to object is seldom present.  

The GST tax implications of decanting a trust must be examined in cases when the 

Distributing Trust is GST exempt.  The GST tax is imposed when any one of the following 3 

types of transfers occurs: (1) direct skip – this is a transfer made to a skip person that is subject 

either to gift or estate tax. A skip person is a person who is assigned to the generation of the 

transferor’s grandchildren or to any generation below that; (2) taxable termination – when a 

person’s interest in a trust terminates and there is no non-skip person who has an interest in the 

trust; and (3) taxable distribution – when a distribution is made from a trust to a person who is a 

skip person.  A trust can be considered GST exempt either because it became irrevocable on or 

before September 25, 1985 (a “grandfathered trust”) or because sufficient GST exemption has 

been allocated to the trust. A taxpayer can allocate GST tax exemption to a trust in order to 

shelter future distributions to skip persons from the GST tax. 

Regulations provide that a grandfathered GST exempt trust retains its exempt status 

following a decanting if it qualifies under either one of two safe harbors: (1) a discretionary 

distribution safe harbor; or (2) a trust modification safe harbor.  

125 I.R.C. §§ 2036(a)(2) or 2038. 
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A trust qualifies for the discretionary distribution safe harbor if three requirements are 

met: (1) when the trust became irrevocable, either the terms of the trust instrument or local law 

(i.e., common law or state statute) authorized the trustee to make distributions to a new trust; (2) 

neither beneficiary consent nor court approval is required for the decanting; and (3) the new trust 

will not suspend or delay the vesting of an interest in trust beyond the federal perpetuities period, 

which is any life in being at the time (measured from the date the grandfathered trust became 

irrevocable) plus a period of twenty-one (21) years.126 No state had a decanting statute in effect 

prior to 1992, so to meet the first prong of this test, either the trust instrument itself must have 

authorized the decanting or state common law in effect at the date of the trust’s creation must 

have permitted decanting. 

A trust qualifies for the trust modification safe harbor if: (1) the modification does not 

shift a beneficial interest in the trust to a beneficiary occupying a lower generation than the 

person holding the interest under the original trust; and (2) the modification does not extend the 

time for vesting of any beneficial interest in the trust beyond the period provided in the original 

trust.127   As a result, if using the trust modification safe harbor, the term of the trust cannot be 

extended because any postponement of the vesting of interest would violate the second prong of 

the safe harbor. 

No guidance has been issued on trusts created after September 25, 1985, that are 

considered GST exempt because they have been allocated sufficient GST exemption so that they 

have a zero-inclusion ratio for GST tax purposes. The safe harbors under the Regulations do not 

specifically apply to post September 25, 1985 trusts.  However, in private letter rulings (PLRs), 

126 Treas. Reg. § 26.2601-1(b)(4)(i)(A). 
127 Treas. Reg. § 26-2601-1(b)(4)(i)(D). 
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the IRS has suggested that the same two safe harbor tests described above should apply.128 

These PLRs have applied the trust modification safe harbor to post September 25, 1985 trusts 

and found that when there was no shift of beneficial interest and no extension of the time for 

vesting, the trust did not lose any of its GST exemption. 

One of the key questions of decanting a trust is whether decanting from one trust to 

another results in gain recognition by either the Distributing Trust or the beneficiaries of the 

Distributing Trust.  The answers depend on the income tax status of the two trusts and the change 

in interest of the beneficiaries after decanting. 

(a) Gain Recognition by Trust 

When determining whether there will be a recognition of gain for federal income tax 

purposes by the Distributing Trust upon decanting, it is important to determine the income tax 

status of both the Distributing Trust and the Receiving Trust before decanting occurs.  To do so, 

the identity of the grantor of the Receiving Trust for income tax purposes must be established.  If 

the Receiving Trust is viewed as a continuation of the Distributing Trust, then the same person 

should be considered to be the grantor of both trusts. This result is consistent with Treas. Reg. 

§1.671- 2(e)(5), which generally provides that if a trust transfers assets to another trust, the 

grantor of the Distributing Trust will be treated as the grantor of the Receiving Trust.129 An 

exception arises when property is distributed from one trust to another pursuant to the exercise of 

a general power of appointment. In such a case, the person exercising the power of appointment 

128 I.R.S. P.L.R. 201134017 (Aug. 26, 2011), 200839025 (Sept. 26, 2008). 
129 Treas. Reg. § 1.671- 2(e)(5). 
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is treated as the grantor of the Receiving Trust.  Thus, when a trustee-beneficiary participates in a 

decanting that results in the beneficiary making a taxable gift, or when a beneficiary’s consent to 

a decanting is deemed to result in a taxable gift, the beneficiary should be treated as the grantor 

of the Receiving Trust. 

If both the Distributing Trust and the Receiving Trust are grantor trusts deemed owned by 

the same person, then no gain should be recognized.  Pursuant to Rev. Rul. 85-13, transactions 

between two grantor trusts are deemed to have the same owner and are treated as non-events for 

federal income tax purposes.130 If the Distributing Trust is a non-grantor trust, but the Receiving 

Trust is not, there is no deemed transfer and no income recognition on decanting.131 

If both trusts are non-grantor trusts, decanting generally does not result in a realization 

event under I.R.C. § 1001 for the Distributing Trust when the decanting is authorized by either 

the trust’s governing instrument or state law.132  However, decanting could be a taxable 

exchange if it is not authorized by the governing instrument or applicable state law.133 If the 

decanting is non-pro rata, the governing instrument or state law must authorize decanting on a 

non-pro rata basis to avoid gain recognition.134 

Also, gain is recognized on a transfer of negative basis assets, such as property with debt 

in excess of basis or a partnership or LLC interest with a negative capital account. In such case, 

gain may be triggered under Crane v. Commissioner135, which held that when a taxpayer sells or 

exchanges property and is discharged from liability, the taxpayer’s amount realized includes any 

debt that is discharged.  

130 Rev. Rul. 85-13, 1985-1 C.B. 184; I.R.S. P.L.R. 200228019 (Jul. 12, 2002). 
131 CCA 200923024 (Dec. 31, 2008). 
132 Treas. Reg. § 1.1001-1(h); I.R.S. P.L.R. 200743022 (Oct. 26, 2007). 
133 Rev. Rul. 69-486, 1969-2 C.B. 159. 
134 I.R.S. P.L.R. 200810019 (Mar. 7, 2008). 
135 Crane v. Comm’r, 331 U.S. 1 (1947). 

52 

2.67



 
 

 
 

  

 

     

  

  

     

 

 

   

  

   

  

  
 

  

  

     

 

  

                                                        
     

 
   
    

 
      
   

Based on Crane, the IRS has concluded that the termination of grantor trust status results 

in gain recognition if the trust holds properties having liabilities in excess of basis or partnership 

interests with negative capital accounts.136 It is not clear if Crane applies to a distribution from a 

non-grantor trust. I.R.C. § 643(e) provides that gain generally is not recognized on a distribution 

of appreciated property from a non-grantor trust and it is not clear whether Crane trumps I.R.C. 

§ 643(e).137 As a result, practitioners have requested that the IRS issue guidance on this issue. 

However, even if Crane does trump I.R.C. § 643(e), if all of the assets of the Distributing Trust 

are distributed to a Receiving Trust that is viewed as a continuation of the Distributing Trust, no 

gain should be recognized on a decanting distribution.  

If the Distributing Trust is a grantor trust, but the Receiving Trust is not, upon the 

decanting, the grantor trust status terminates causing a deemed disposition of the trust assets 

from a grantor trust to a non-grantor trust. Gain is then recognized to the extent that the liabilities 

of the transferred assets exceed the trust’s basis in the assets.138 

(b) Gain Recognition by Beneficiaries 

The basic rule under I.R.C. §1001 is that an exchange of property is a disposition of 

property and results in the recognition of gain or loss only if the exchanged properties are 

“materially different” in either kind or extent.139 In Cottage Savings Association v. 

Commissioner140, the Supreme Court adopted a test for determining when property received in 

an exchange is considered to be materially different from the property transferred. Under Cottage 

136 See Treas. Reg. § 1.1001-1(e), Ex. 5, I.R.S. Tech. Adv. Mem. 200010010 (March 13, 2000), Madorin v. 
Comm’r, 84 T.C. 667 (1985). 

137 I.R.C. § 643(e). 
138 Madorin v. Comm’r, 84 T.C. 667 (1985); Rev. Rul. 77-402, 1977-2 C.B. 222; Treas. Reg. § 1.1001-2(c), Ex. 5; 

Crane v. Comm’r, 331 U.S. 1 (1947). 
139 Treas. Reg. § 1.1001-1(a); Cottage Sav. Ass’n v. Comm’r, 499 U.S. 504 (1991). 
140 Id. 
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Savings, two properties are materially different if its owners have legal entitlements that differ in 

kind or extent.  Several PLRs issued after Cottage Savings suggest that a distribution of assets 

from one trust to another results in gain to the beneficiary if the interests of the beneficiaries 

under the Receiving Trust differ materially from their interests under the Distributing Trust.141 

In Cottage Savings and the PLRs that followed, the taxpayers voluntarily exchanged their 

assets.  However, when a trust is decanted, the changes in the beneficiary’s interests under the 

trust result from the trustee’s decision to decant, not the beneficiary’s actions.  Trust 

beneficiaries rarely participate in the decanting and under most state statutes are prohibited from 

doing so.  Therefore, the exercise by the trustee of a decanting power, whether conferred under 

the instrument itself or pursuant to state law, seems to result in no recognition of gain or loss to a 

beneficiary.  Several IRS private letter rulings are consistent with this view.142 These PLRs are 

also consistent with Treas. Reg. § 1.1001-1(h), which provides that a non-pro rata severance of a 

trust does not constitute an exchange of property for other property differing materially in either 

kind or extent if applicable state law or the trust instrument authorize the severance and non-pro 

rata funding.143 It seems critical to this conclusion that the beneficiary’s consent, and possibly 

the court’s approval, is not required for the trustee to decant. 

(c) Application of Subchapter J 

Under the rules of Subchapter J, a distribution from a complex trust carries out a share of 

the trust’s distributable net income (“DNI”) to the beneficiary who receives the distribution.  The 

trust receives a distribution deduction under I.R.C. § 661 and the beneficiary includes in gross 

income an amount equal to his share of the trust’s DNI under I.R.C. § 662.144 It is not clear 

141 I.R.S. P.L.R. 201207001 (Feb. 17, 2012), 201136014 (Sept. 9, 2011) and 199951028 (Dec. 27, 1999). 
142 I.R.S. P.L.R. 201204001 (Jan. 27, 2012), 201133007 (Aug. 19, 2011) and 201134017 (Aug. 26, 2011). 
143 Treas. Reg. § 1.1001-1(h). 
144 I.R.C. §§ 661, 662. 
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whether the Subchapter J rules apply to a trust decanting, but the Treasury regulations and case 

law indicate that a trust can be a beneficiary of another trust, with the Subchapter J rules 

applicable to a distribution to the Receiving Trust.145 

Decanting could be considered either a continuation or modification of an existing trust. 

If the terms of the Receiving Trust are essentially the same as the terms of the Distributing Trust, 

the decanting should be treated as a continuation. The trusts will have substantially similar terms 

if the trusts have the same beneficiaries, the same standards for distribution and the same timing 

for payments.  The Distributing Trust and the Receiving Trust would then be treated as the same 

trust for income tax purposes.  The distribution from the Distributing Trust would be tax neutral 

and no DNI would be carried out.146  This should be the case even if the property is encumbered 

with debt in excess of basis or negative capital account property is decanted. Since the Receiving 

Trust is viewed as a continuation of the Distributing Trust, the Receiving Trust should be able to 

use the same employer identification number (EIN) as the Distributing Trust. 

If the terms of the new trust were significantly different, the decanting should be treated 

as a modification. The transfer of assets should carry out DNI, resulting in income to the 

receiving trust under I.R.C. § 662(a).147 However, there would be a corresponding distribution 

deduction for the distributing trust under I.R.C. § 661(a).148 

145 See Treas. Reg. § 1.643(c)-1; Duke v. Comm'r, 38 BTA 1264, 1269 (1938); Comm'r v. Bishop Trust Co., 136 
F.2d 390 (9th Cir. 1943), aff'g 42 BTA 1309 (1940); Harwood Est. v. Comm'r, 3 T.C. 1104 (1945); White Est. v. 
Comm'r, 41 BTA 525 (1939); Lynchburg Tr. & Sav. Bank v. Comm'r, 68 F.2d 356 (4th Cir. 1934). 

146 See I.R.S. P.L.R. 200527007 (Jul. 8, 2005), 200607015 (Feb. 17, 2006) and 200723014 (Jun. 8, 2007). 
147 I.R.C. § 662(a). 
148 I.R.C. § 661(a). 
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The Code and Regulations specifically provide that in a trust’s final year, any unused net 

operating loss (NOL) and capital loss carryovers on termination are passed out to the trust 

beneficiaries and allowed as deductions by them.149 

There is no specific authority on whether beneficiaries succeed to a terminated trust’s 

other tax attributes. However, if all of the assets of the Distributing Trust are distributed to a 

Receiving Trust with substantially similar terms so that the Receiving Trust is viewed as a 

continuation of the Distributing Trust, the Receiving Trust should succeed to the Distributing 

Trust’s tax attributes and carryover should apply.150 Even if there are significant differences, the 

tax attributes might carry over under general tax principles which are consistent with other areas 

of the law, including the private foundation rules and the rules for corporate reorganizations.151 

TRANSACTIONAL MODIFICATIONS 

When existing trust provisions or the foregoing statutory remedies fail to accomplish the 

client’s goals or are unavailable because necessary requirements cannot be satisfied, then 

transactional techniques can be considered.  The following techniques allow the Broken Trust to 

be replaced with a new better trust that contains all the desired provisions.   

Before engaging in any of the following transactions, state law must be examined to 

determine trustee’s authority in engaging in transactions with other trusts.  Some states do not 

allow trust to trust transfers with the same trustee except in limited circumstances.152 Other 

states require the transaction to be fair to the beneficiaries.153  Furthermore, to avoid any possible 

149 I.R.C. § 642(h) and Treas. Reg. § 1.642(h)-3(d). 
150 I.R.S. P.L.R. 200607015 (Feb. 17, 2006). 
151 See I.R.C. § 381. 
152 See Tex. Prop. Code § 113.054. 
153 See Unif. Trust Code § 802(h) (2010 rev.); 760 Ill. Comp. Stat. § 5/4.15 and Cal. Prob. Code § 16002. 
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estate tax inclusion problems with any of the following transactions, the grantor should avoid 

consenting, releasing, indemnifying or participating in any of the transactions as the act could be 

viewed as an exercise of power to control the disposition of the trust under Section 2036(a)(2) 

and 2038.  

A loan between a Broken Trust and a New Trust is a mechanism that allows the Broken 

Trust to be slowly depleted and replaced with a New Trust.  The structure requires the Broken 

Trust to have liquidity and a New Trust to be created.  The Broken Trust then loans assets 

directly to the New Trust.  The New Trust is then free to use the assets for any legitimate purpose 

such as investment opportunities with potential for growth with only the obligation to repay the 

loan plus interest to the Broken Trust. The New Trust will repay the loan in accordance with the 

loan terms, but the Broken Trust will be limited in value and growth.  With ongoing 

distributions, the Broken Trust will dwindle in size and ultimately terminate.  As a result, the 

technique shifts the assets of the Broken Trust to the New Trust.  

This transaction is a freeze technique that freezes the value of the Broken Trust and 

passes the growth and planning opportunities onto the New Trust.  When the New Trust acquires 

assets that yield income and appreciation above the interest rate paid on the note to the Broken 

Trust, there is wealth transfer without gift tax implications. It is an arbitrage in the difference 

between the interest rate due on the loan and the gain in value of the New Trust.  In this low 

interest rate environment, this creates a significant opportunity for wealth transfer using this 

technique. 
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Example #1 

The Broken Trust is a GST non-exempt trust for the benefit of the 
Grantor’s grandchildren which will soon be subject to a GST 
taxable distribution or GST taxable termination. There is a 
continued desire to provide for the grandchildren but not expose 
more assets to GST taxation. 

A New Trust can be created for the benefit of the same 
grandchildren by allocating GST exemption to it thereby making it 
GST exempt.  Distributions are then made from the Broken Trust 
as needed while the assets of the New Trust are invested for 
growth are exempt from GST taxation. 

Example #2 

A QTIP Trust which will be included in the estate of the surviving 
spouse and subject to estate taxation.  Freezing the value of the 
QTIP trust is desirable to limit the exposure to estate taxation. 
This will not eliminate the exposure, but is serves to limit the 
amount subject to the tax. 

A New Trust can be created for the benefit of the same remainder 
beneficiaries as the QTIP trust with the value of the New Trust 
growing estate tax free if properly established. 

Example #3 

The Broken Trust is a trust established many years ago for the 
benefit of the grantor’s issue.  However, due to the manner in 
which the term “issue” is defined in the trust instrument, after born 
beneficiaries are excluded where there is a desire for them to be 
included.  

A New Trust can be established with the correct class of 
beneficiaries being identified.  The Broken Trust then lends the 
assets to the New Trust allowing the New Trust to grow for the 
benefit of all the intended beneficiaries.  

State Law Issues to Consider 

A trustee’s authority is derived from the trust instrument or state trust law. The trust 

instrument or state trust law must provide the trustee of the Broken Trust with the authority to 
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make the loan to a beneficiary. If there is no authority in the trust instrument, turn to state statute 

which often permits a trustee to make a loan.154 

Fiduciary Liability Issues to Consider 

Breach of Fiduciary Duty 

Trustees owe a fiduciary duty to all trust beneficiaries.  Therefore, the trustee of both 

trusts must be mindful of whether the loan could be considered a breach of fiduciary duty.  To 

minimize the risk, the trustee should (1) examine the transaction as to all trust beneficiaries in an 

unbiased manner, (2) demonstrate that that the New Trust has the ability to repay the loan and 

there is a reasonable expectation of repayment from the New Trust, (3) enforce the terms of the 

loan and collect payments as required to protect the rights of the Broken Trust, and (4) consider 

whether the transaction is a prudent investment. 

Violation of Prudent Investor Rule 

A loan is an investment of trust property that must satisfy the requirements of the prudent 

investor rule provided by applicable law and the terms of the trust instrument.  The loan to 

another trust should be viewed as part of the overall investment portfolio of the trust and not 

considered an overconcentration of the trust assets.  The greater the risk to the Broken Trust, the 

higher the interest rate that should be charged, provided it is not usurious. 

To be considered a “prudent” investment, the trustee should consider the New Trust’s 

ability to repay the loan, including examining sources of income for repayment by the New Trust 

and even securing the loan with the property in the New Trust. 

154 See Cal. Prob. Code § 16244; Fla. Stat. § 736.0816(19); N.Y. Est. Powers & Trusts Law § 11-1.1(b)(3). 
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Tax Issues to Consider 

Loan Treated as an Improper Distribution  

There is a risk that the loan will be treated as an improper distribution. The negative tax 

consequences can be severe. 

1. The improper distribution could be deemed a constructive addition to the New 

Trust.  In example #1 above where the Broken Trust is a GST non-exempt trust 

and the New Trust is a GST exempt trust, then any transfer of assets from the 

Stale Trust to the New Trust, other than a transfer for full and adequate 

consideration in money or money’s worth, will give rise to a constructive addition 

and a potential mixed inclusion ration for the New Trust pursuant to Treas. Reg. § 

26.2642-4(a)(2).155 

2. The improper distribution could be deemed a gift by the beneficiaries of the 

Broken Trust to the New Trust. 

3. The improper distribution could be deemed a taxable distribution if the New Trust 

is a “skip person” as the grantor of the Broken Trust. 

Therefore, the trustee must take the necessary steps to overcome the re-characterization 

of the loan as an improper trust distribution.156  To ensure that the loan is a bona fide loan rather 

than an equity transfer, all proper formalities should be followed when establishing and 

administering the loan which includes: 

11. Having a written promissory note or other written evidence of the debt. 

155 Treas. Reg. § 26.2642-4(a)(2). 
156 See, Miller v. Comm’r, T.C.M. 1996-3 (citing Van Anda v. Comm’r, 12 T.C. 1158, 1162 (1949)). 
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12. Charge appropriate interest (although the trustee may have authority to forgo 

charging interest, it should not). 

13. Lend only if the New Trust has the ability to repay the loan. 

4. Secure the loan when possible. 

5. Maintain appropriate records regarding the transaction and repayment. 

6. Report income taxes consistently with the loan records. 

7. Collect payment when due. 

8. Demand payment and pursue collection efforts in the event of default.  

Broken QTIP Trust 

If the Broken Trust is a Qualified Terminable Interest Property (QTIP) Trust, caution 

must be taken with regards to Section 2519.157 If the donee spouse makes an inter vivos transfer 

of all or any part of a qualifying income interest in QTIP property, Section 2519 will treat the 

spouse, for purposes of estate and gift taxes, as transferring the entire QTIP property (excluding 

the qualifying income interest).158 The qualifying income interest is treated as a separate gift 

under Section 2511.159 Thus, if the spouse makes a transfer of any portion of the trust, the spouse 

will be treated as making a gift of the entire trust less the qualifying income interest.160 

The spouse is also treated as having transferred (for purposes of Section 2036) the entire 

trust corpus, including that portion of the trust corpus from which the retained income interest is 

payable.161 The transferee spouse is allowed to recover from the donees of the transferred 

property, the gift tax that is paid on the transfer, without any recourse against the transferee 

157 I.R.C. § 2519. 
158 Id. 
159 I.R.C. § 2511. 
160 Treas. Reg. § 25.2519-1(a). 
161 Id. 
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spouse.162 The effect of the recovery is a net gift, which will reduce the amount of the gift of the 

remainder interest.163 In the context of trust-to-trust transfers, it is critical for the Broken QTIP 

Trust to receive full and adequate consideration in a sale of assets to a New Trust with proper 

valuation and documentation.  

Provisions of Loan 

The promissory note or the loan document should contain all the requisite provisions to 

structure the transaction as a bona fide loan.  At a minimum, the document should contain the 

payment terms and the minimum required interest. 

Interest Rate 

The first consideration is the interest rate used on the loan. Federal tax law establishes a 

practical floor for how generous loan terms may be to a given borrower.  If the rate is too low, 

the loan could be treated as a “below market loan.” Section 7872 causes certain below market 

loans to be treated as if the borrower (the New Trust) paid interest and the lender (the Broken 

Trust) transferred the interest to the borrower (the New Trust) as a gift.164 

To ensure that the loan is structured as a bona fide loan, practitioners should avoid the 

characterization of loans as below market loans.  Generally, a loan should bear interest at a rate 

at least equal to the AFR, to avoid being treated as a below market loan.165 In establishing the 

rate that must be charged to avoid the loan being characterized as a below market loan, Section 

7872 divides loans into two categories: term loans and demand loans.166 

162 I.R.C. § 2207A(b). 
163 Treas. Reg. § 25.2519-1(c)(4). 
164 I.R.C. § 7872(a). 
165 Prop. Reg. § 1.7872-3(c)(1). 
166 I.R.C. § 7872. 
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Type of Loan 

A demand loan is a loan which is payable in full at any time on the demand of the lender 

(or within a reasonable time after the lender’s demand).167 Demand loans must charge an AFR 

rate to avoid being characterized as a below market loan.168  Unlike term loans when the stated 

interest is compared once at the time the loan is created, with demand loans, the stated interest 

rate is compared to the AFR throughout the loan, and the loan will be considered below market 

for any period during which the stated interest rate is less than the AFR for that period.  To 

determine in appropriate interest rate for a demand loan, the interest rate must be adjusted every 

six months based on January 1 and July 1 short-term AFRs.169 If the demand note is outstanding 

for the entire calendar year then a blended rate (which is the average rate using the January 1 and 

July 1 rates) is utilized for determining the interest rate for the entire calendar year. If the terms 

of the loan do not change the AFR, the interest will be computed according to the annual blended 

rate (the given rate is published annually in the July AFR ruling).  If a fixed rate is to be used on 

a demand loan, the note should be structured so that the charged interest rate at any time is the 

higher of the note’s fixed rate or the special rate set in the Treasury Regulations.170 

A term loan is a loan that is not a demand loan.171 A loan is treated as a term loan if the 

loan agreement specifies an ascertainable period of time during which the loan is to be 

outstanding.172 A period of time is treated as being ascertainable if the period may be 

determined actuarially.173 Term loans are considered below market if the amount loaned 

167 I.R.C. § 7872(f)(5); Prop. Reg. § 1.7872-10(a)(1). 
168 I.R.C. § 7872(e)(1)(A). 
169 Prop. Reg. § 1.7872-3(b)(3). 
170 Id. 
171 I.R.C. § 7872(f)(6). 
172 Prop. Reg. § 1.7872-10(a)(2). 
173 Id. 
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exceeds the present value of all payments due under the loan.174 The stated interest rate in the 

loan is compared to the AFR at the time the loan is originated to determine if it is below market. 

Since the present value for purpose of this determination is calculated using a discount rate equal 

to the AFR,175 charging the AFR should generally avoid characterization of a loan as a below 

market loan for purposes of Section 7872.  When determining the appropriate interest rate for 

term loans it is important to identify both the appropriate rate (i.e., the federal short-term (3 years 

or less), mid-term (over 3 years but less than 9 years) or long-term (more than 9 years)) based on 

the term of the note and the appropriate compounding period (e.g., monthly, quarterly or 

annually).  The interest on a term loan may be variable as long as (a) it is no lower than the AFR 

on the date the loan originated; and (b) it is based on an objective index or combination of 

indices of market interest rates (e.g., London interbank offered rate (LIBOR)).176 

In light of the treatment of the comparison of the AFR rate to the stated rate, using term 

loans has two distinct advantages: (1) the term loans avoid the complexity of regularly having to 

determine the appropriate AFR; and (2) during the current incredibly low interest rate 

environment, term loans lock in the rate for the term of the note without gift tax consequence for 

the entire term as long as interest rate is at least equal to the AFR when the loan is originated. 

Distribution or Depletion of Trust 

Technique 

The spending down of a Broken Trust is a rather simplistic concept, but the results are 

effective.  The assets of the Broken Trust are consumed by the trust beneficiaries in accordance 

with its terms with no further additions or contributions made to the trust.  Over time, the 

174 I.R.C. § 7872(e)(1)(B). 
175 I.R.C. § 7872(f)(1). 
176 Prop. Reg. § 1.7872-3(e)(1). 
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distributions by the trustee to the trust beneficiaries will deplete the trust.  At the same time, the 

New Trust can be established.  By making the distributions from the Broken Trust to the trust 

beneficiaries, the assets of the New Trust are preserved thereby allowing the New Trust to 

accumulate income and grow for future purposes. 

Example #1 

The Broken Trust is a credit shelter trust for the benefit of the 
grantor’s spouse and children.  There is no longer the need for the 
credit shelter trust and it is preferable for the assets to be held 
outside the trust by the grantor’s spouse and included in the 
surviving spouse’s estate to so that they get the benefit of the step 
up in basis when the surviving spouse dies. 

The Surviving spouse can create the New Trust under her will 
passing the assets to the children which can be invested for future 
purposes.  

Example #2 

The Broken Trust is an improperly drafted trust that creates a risk 
of estate tax inclusion under Section 2036 or 2038. The Broken 
Trust can be depleted and distributed in accordance with its terms 
to the trust beneficiaries thereby avoiding estate taxation. 

The grantor can create a New Trust without the troublesome 
powers for the benefit of the same beneficiaries but by making the 
distributions from the Broken Trust to the trust beneficiaries, the 
value of the New Trust is preserved. 

Example #3 

The Broken Trust is a GST non-exempt trust with dynasty terms 
for the benefit of the grantor’s issue.  Due to the increase in the 
federal estate tax exemption and GST tax exemption, it is desirable 
to include the assets in the children’s estate in order to shelter the 
assets from GST taxes for the benefit of future generations using 
the beneficiary’s GST tax exemption.  
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The New Trust is a trust created by the grantor’s children for the 
benefit of their issue wherein the children allocate their GST tax 
exemption.  

State Law Issues to Consider 

Standard of Distribution  

This technique works best when the Broken Trust has a broad standard for distribution, 

otherwise, the depletion of the trust will be delayed.  When the distribution standard is subject to 

an ascertainable standard and when the trustee must consider other resources before making 

distributions, the rate in which distributions can be made will be limited. 

Personal Use Assets  

If the Broken Trust has the authority either under the terms of the document or state law 

to purchase personal use assets, this should be considered.  The acquisition of personal use assets 

such as a residence by the Broken Trust may reduce the need to make distributions from the New 

Trust and increase the consumption of the Broken Trust.   

Beneficiary Receipt of Funds 

One must take into consideration the effect of the distribution upon the trust beneficiaries.  

Minor beneficiaries may be a concern and could prevent the depletion to the trust.  The 

termination of the Broken Trust and distribution of the trust assets to the beneficiaries also means 

that the beneficiary becomes the grantor of the New Trust.  Unless the New Trust is created as a 

fully discretionary trust in a self-settled spendthrift trust state, this limits the ability of the 

beneficiary to be a beneficiary of the New Trust without causing inclusion under Section 

2036(a)(1).177 Finally, a beneficiary with creditor issues is another concern as the assets will be 

reachable by the beneficiary’s creditors. 

177 I.R.C. § 2036(a)(1). 
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Fiduciary Liability Issues to Consider 

Improper Distributions 

When the remainder beneficiaries and trustee of both trusts differ, there is a significant 

risk that the prearranged distribution is considered a breach of fiduciary duty by depleting the 

assets in one trust and not the other.  Therefore, the remainder beneficiaries and trustee of the 

New Trust should be the same as those of the Broken Trust.178 

Personal Use Assets  

If the trust acquires personal use assets to increase the rate of consumption of the trust, 

several trustee liability concerns must be overcome. To avoid concerns about improper 

investment, the acquisition should comply with the prudent investor rule by providing evidence 

that the acquisition is not a high concentration of the trust assets and viewed as a proper asset 

within the scope of overall investment portfolio of the Broken Trust.  The acquisition must also 

withstand attacks of that the acquisition will not impair the interest of the remainder beneficiaries 

or any mandatory income beneficiary. 

Purchase and Sales of Trust Assets 

Technique 

Often throughout the duration of a trust there is a desire to change a particular asset held 

by the trust and instead, it is preferred for such asset to be held by another trust.  In order to 

move the assets from the initial Broken Trust to the other New Trust, the Broken Trust can sell 

the assets to the New Trust.  The New Trust will then purchase the assets with cash, an 

178 See McNeil v. Benett, 792 A.2d 190 (Del. Ch. 2001), aff’d in part, rev’d in part, McNeil v. McNeil, 798 A.2d 503 
(Del. 2002) and Wiggins v. PNC Bank, 988 S.W.2d 498 (Ky. Ct. App. 1998). 
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installment note or a private annuity.  The New Trust will then own the assets which will be 

better suited than the Broken Trust to hold the particular asset. 

Example #1 

Life insurance was purchased by the grantor to assist with the 
payments of projected estate taxes due.  The Broken Trust is an 
ILIT that owns the life insurance policy but is poorly drafted and 
fails to contain special needs trust provisions for a beneficiary of 
the trust.  The Broken Trust is therefore inadequate to hold assets it 
ultimately acquires from the decedent’s estate upon the decedent’s 
death. 

The life insurance policy can be sold by the Broken Trust to the 
New Trust.  The New Trust has all the needed and relevant 
provisions for the disabled beneficiary.  Depending on the type of 
life insurance policy held by the Broken Trust, the purchase can be 
accomplished at a minimal cost. 

Example #2 

A GRAT has become a Broken Trust because the grantor is in poor 
health and unlikely to outlive the term of the GRAT.  As a result, 
the GRAT will be included in the grantor’s estate and the assets 
will be subject to estate taxation.  To avoid the problem, the GRAT 
can sell the assets to a New Trust.  The New Trust in return for the 
assets gives the GRAT a SCIN.  The SCIN will terminate upon the 
grantor’s death thereby causing the GRAT to have a zero value for 
inclusion upon the grantor’s death. 

Fiduciary Issues to Consider 

The beneficiaries of the Broken Trust could attack the trustee for breach of duty of care 

for failing to preserve the trust property.  In order to defend the transaction, accurate asset 

valuation and proper structure of the loan is critical as well as being prepared to defend the 

transaction as a prudent investment.   
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Tax Issues to Consider 

Loan Treated as an Improper Distribution 

Similar to the loan transactions discussed in Section V.A above, it is paramount that the 

sale be structured for full and adequate consideration to avoid the transaction from being the re-

characterized as an improper trust distribution.  Proper documentation, adequate collateral and 

valuation is critical. If the Broken Trust is a GRAT, since the trust is subject to re-inclusion in 

the grantor’s estate, GST tax exemption cannot be applied until the end of the estate tax inclusion 

period (ETIP).179 If the transfer results in the termination of the grantor’s rights in the Broken 

Trust that created the ETIP, the grantor’s GST exemption will need to be applied at that time (or 

at the end of the ETIP in the New Trust, if applicable). 

Gain Recognition 

The tax consequences that flow from a sale of assets between trusts depends on whether 

or not the trusts are grantor trusts and the identity of the grantors. If the sale of assets from the 

Broken Trust to the New Trust is between grantor trusts having the same grantor or are treated as 

having the same grantors (i.e., the spouse of the grantor is the grantor of one trust), it is generally 

treated as a nonrecognition event.180  The New Trust will then get the basis from the Broken 

Trust.181 

If the trusts are not grantor trusts or they are both grantor trusts with different grantors, 

the sale will be a realization event and will be treated as a sale and exchange, governed by 

Section 1001.182 However, if the asset is sold at a loss and the trusts are considered “related 

179 I.R.C. § 2642(f). 
180 Rev. Rul. 85-13, 1985-1 C.B. 184. 
181 I.R.C. § 1012. 
182 I.R.C. § 1001. 
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parties”, the loss is disallowed by Section 267.183 Related parties include a fiduciary of a trust 

and a fiduciary of another trust, if the same person is a grantor of both trusts.184 If the loss is 

disallowed pursuant to Section 267, the New Trust can add the loss to its cost basis in the asset if 

the trust later sells the purchased asset at a gain (losses are still disallowed).185 

Assets sales between trusts can take several forms: cash sales, installment sales, sales for 

self-cancelling installment notes (SCINs), and sales for private annuities. 

Cash Sale 

If the New Trust has sufficient liquidity, the purchase can be made for cash.  The Broken 

Trust will then have liquidity which can be invested as the trustees deem proper.  

Installment Sales 

If the New Trust does not have liquidity, it can purchase the assets from the Broken Trust 

for an installment note.  If both trusts are not grantor trusts or one trust is a grantor trust and the 

other is not, the tax consequences of an installment sale are governed by Section 453.186 If there 

is an installment sale of depreciable real or personal property, any recapture income which is 

treated as ordinary income under Sections 1245 or 1250 must be recognized in the year of the 

disposition.187  Any gain in excess of the recapture income is taken into account under the 

installment method.188  The gain will be divided proportionately (as gain, interest income and 

return of basis) over each note payment. The New Trust will take a cost basis in the assets equal 

to the installment obligation’s principal amount. 

183 I.R.C. § 267(a)-(b). 
184 I.R.C. § 267(b)(7). 
185 I.R.C. § 267(d). 
186 I.R.C. § 453. 
187 I.R.C. §§ 453(i)(1)(A), 453(i)(2). 
188 I.R.C. § 453(i)(1)(B). 
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If the Broken Trust and New Trust are not grantor trusts, a sale by the Broken Trust of 

the note, including a distribution of the note to the beneficiaries of the Broken Trust, triggers 

gain on the note.189 The gain will be the difference between the Broken Trust’s remaining basis 

in the installment note and the value of the note transfer.190 

Importantly, the ability to use an installment sale is not available for a sale of depreciable 

property between related persons.191 Depreciable property is defined as property that qualifies 

for depreciation under I.R.C. § 167 (property held in a trade or business or for the production of 

income) as well as amortizable intangibles I.R.C. § 197(f)(7).192 Related persons include a 

taxpayer and any trust in which the taxpayer (or his spouse) is a beneficiary.193 Thus, a sale from 

a grantor trust to a trust for the benefit of the grantor’s spouse is not available if the property is 

depreciable property. However, an exception applies if one of the principal purposes of the 

disposition is not the avoidance of Federal income tax.194 

SCIN 

The purchase of the assets from the Broken Trust by the New Trust can also be financed 

using a SCIN.  A SCIN is a promissory note with a provision which extinguishes the debt upon 

the holder’s death.  

For the value of the SCIN to equal the value of the property sold, the Broken Trust should 

be compensated for the risk that the measuring life may die during the term of the note and the 

possibility that the Broken Trust may not receive the full purchase price.  As a result, SCINs 

189 I.R.C. § 453B; Rev. Rul. 76-530, 1976-2 C.B. 132. 
190 I.R.C. § 453B(a)(2); Rev. Rul. 60-352, 1960-2 C.B. 207. 
191 I.R.C. § 453(g). 
192 I.R.C. § 453(f)(7). 
193 I.R.C. § 1239(b)(2). 
194 I.R.C. § 453(g)(2). 
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incorporate a risk premium in the form of either a higher interest rate, a higher principal face 

amount or some combination of the two.  

Most practitioners use the higher of the Section 7520 rate or the AFR rate as the note’s 

interest rate.  However, the IRS has issued guidance about its position regarding SCINs in a 

Chief Counsel Advice.195  The IRS’s takes the position that the Section 7520 rate does not apply 

in the valuation of the note and instead the valuation should be based on a method that takes into 

account the willing-buyer willing-seller standard in § 25.2512-8.196 As a result, the decedent's 

life expectancy, taking into consideration decedent's medical history on the date of the 

transaction, should be taken into account.197 The CAA clearly indicates that the IRS continues 

to view SCIN transactions in a negative light, especially where the measuring life has health 

issues or dies soon after the SCIN transaction.  Therefore, it is expected that the SCIN 

transaction will continue to be closely scrutinized. 

If the sale is between non-grantor trusts or grantor trusts that do not have the same 

grantors, then the transaction will mirror the tax consequences of an installment note under 

Section 453, as discussed above in Section 3.  The SCIN’s maturity date must occur before the 

life expectancy of the measuring life used for the SCIN in order for the note to be classified as an 

installment note and not a private annuity. If the individual serving as the measuring life dies 

before the SCIN is fully paid off, then the Broken Trust may recognize any deferred gain as 

income.198  Some practitioners maintain, based on the dissent of Estate of Frane v. 

Commissioner, that the cancelled gain will not be recognized by any parties.199 

195 See CCA 201330033 (Jul. 26, 2013). 
196 Est. of Williamson Davidson v. Comm’r, Tax Court Cause No. 013748-13. 
197 Id. 
198 I.R.C. § 453B(f); Est. of Frane v. Comm’r, 998 F.2d 567 (8th Cir. 1993). 
199 Id. 
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Private Annuities 

A sale of an asset from Broken Trust to the New Trust can also be structured as an 

annuity wherein the New Trust will pay the Broken Trust an annuity for a period of time. The 

annuity could be very helpful in providing the desired cash flow for the beneficiaries of the 

Broken Trust.  The amount of the payments is based upon factors such as the value of the assets 

sold, the interest rate and the life expectancy of the measuring life since annuities normally cease 

at the death of the measuring life. 

If the sale is not between grantor trusts or if the grantor trusts contain different grantors, 

the tax consequences of the sale are governed by Rev. Rul. 69-74, Prop. Reg. § 1.72-6, Prop. 

Reg. § 1.1001-1 and I.R.C. § 72.200 For the Broken Trust, built-in gain will be recognized 

immediately. The gain will equal the net present value of the annuity less the asset’s cost basis. 

Thereafter, as the Broken Trust receives annuity payments, a portion of each payment will be 

allocated to basis and a portion will be taxable income to the Broken Trust. This may be 

alleviated if the New Trust provides the Broken Trust with a down payment large enough to pay 

the income tax liability. On the other hand, the New Trust will get a new cost basis in the asset 

equal to the net present value of the annuity. 

Broken GRAT 

When the Broken Trust is a grantor retained annuity trust (GRAT), any strategy that is 

employed must ensure that there is no violation of the rules governing GRATs.201 A GRAT 

allows a grantor to retain either for life or for a term of years, the right to receive fixed amounts 

payable not less frequently than annually.202  When properly structured, a GRAT allows the 

200 Rev. Rul. 69-74, 1969-1 C.B. 43; Prop. Reg. § 1.72-6; Prop. Reg. § 1.1001-1 and I.R.C. § 72. 
201 Id.; Treas. Reg. § 25.2702-3. 
202 I.R.C. § 2702(b)(1). 
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grantor to transfer property to an irrevocable trust, retain an annuity stream (a fixed dollar 

amount or fixed percentage of the trust’s initial fair market value), reduce the value of the gift by 

the retained interest and transfer the remainder and any post-transfer appreciation at a reduced 

gift tax cost. 

From inception, a GRAT must comply with and function according to the Treasury 

Regulations.203  The requirements are as follows: 

1. The annuity amount must be payable either based on the anniversary date of the 

creation of the trust or the taxable year of the trust.204 If the annuity amount is 

payable based on the anniversary date, then the payment must be made no later than 

105 days after the anniversary date.205 

2. The annuity amount cannot be paid through the issuance of a note, other debt 

instrument, option or other similar financial arrangement.206  That is, the payment 

cannot be paid back with an “IOU” from the trust.  

3. The trust must prohibit additional contributions from being made to the trust.207 Thus, 

other property cannot be added to the trust. 

4. The trust must also prohibit distributions from being made to any person other than 

the holder of the annuity interest.208 

5. The trust must prohibit the commutation or prepayment of the interest of the 

holder.209 

203 Treas. Reg. § 25.2702-3. 
204 Treas. Reg. § 25.2702-3(b)(3). 
205 Treas. Reg. § 25.2702-3(b)(4). 
206 Treas. Reg. § 25.2702-3(d)(6). 
207 Treas. Reg. § 25.2702-3(b)(5). 
208 Treas. Reg. § 25.2702-3(d)(3). 
209 Treas. Reg. § 25.2702-3(d)(5). 
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Failure to comply with these requirements and others found in Treas. Reg. § 25.2702-3 will 

cause the entire trust to be treated as taxable gift.210 

Transfer for Value 

If the trust-to-trust sale involves a life insurance policy, care must be taken to not run 

afoul of the transfer for value rule.211 Normally, policy proceeds received by the trustee are free 

from income tax.  However, the benefit can be lost by the sale of the policy under the transfer for 

value rule.  

The transfer for value rule requires the proceeds of a life insurance policy that are 

transferred for valuable consideration to be included in the recipient’s income except for the 

consideration paid plus premiums and other amounts subsequently paid by the transferee.212 

Importantly, the rule does not apply to transfers made to: 

1. The insured, 

2. A partner of the insured, 

210 Treas. Reg. § 25.2702-3. 
211 I.R.C. § 101(a)(2). 
212 Id. 
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3. A partnership or an LLC in which the insured is a partner, and 

4. A corporation in which the insured is a shareholder or an officer.213 

A sale of a policy between two grantor trusts with the same grantor will not be subject to the 

transfer for value rule.214 

Even if the transfer for value rule is not triggered, if both trusts are not grantor trusts as to 

the same grantor, there can still be income tax consequences to the Broken Trust (or its grantor if 

it is a grantor trust) upon the sale of an insurance policy to the New Trust. The Broken Trust will 

realize gain equal to the sales proceeds less the investment in the policy up to the inside build-

up.215 The gain will be taxed at ordinary income tax rates.216 

Section 2035 Concerns 

Another issue that must be addressed when engaging in trust-to-trust transfers with an 

irrevocable life insurance trust (“ILIT”) is the possible inclusion under Section 2035.  Section 

2035 causes insurance transferred for less than full and adequate consideration within 3 years of 

an insured’s death to be subject to estate tax even if held by an insurance trust.217 A sale for full 

fair market value, rather than a gift, avoids this issue.  As a result, proper valuation is essential.  

When the life insurance policy is term insurance, the policy must be sold for its 

“replacement cost” which is the value equal to the pro rata portion of the premium paid prior to 

the sale that will “last” until the next premium is due. 218 Permanent policies such as whole life 

and universal must be sold for their interpolated terminal reserve value (similar to cash value) 

213 I.R.C. § 101(a)(2)(B). 
214 I.R.S. P.L.R. 200228019 (Jul. 12, 2002); I.R.C. § 101(a)(2)(B); Rev. Rul. 2007-13, 2007-1 C.B. 684. 
215 Gallun v. Comm’r, 327 F.2d 809 (7th Cir. 1964); Rev. Rul. 2009-13, 2009-21 I.R.B. 1029; Comm’r v. Phillips, 

275 F.2d 33 (4th Cir. 1960); I.R.C. § 72(e)(5)(A). 
216 I.R.S. Tech. Adv. Mem. 200452033; Neese Jr. v. Comm’r, 23 T.C.M. 1748 (1964). 
217 I.R.C. § 2035. 
218 Treas. Reg. § 25.2512-6(a). 
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plus the pro rata portion of the premium paid prior to the sale that will “last” until the next 

premium is due.219  However, if the insured is very ill prior to the sale, these rules will be 

ignored and instead, the value will be deemed to be much closer to the “face” amount since the 

insured is close to death. 

The consent of the grantor to the transaction could also be viewed as the exercise of a 

Section 2042 power that triggers the 3 year rule under Section 2035.  Therefore, the consent of 

the grantor to transactions involving life insurance should be avoided. 

Lapsed Crummey Powers 

If a trust like an ILIT was funded with Crummey powers that have lapsed, consideration 

must be given to the possible gift tax issues.  A removal of the beneficiary’s withdrawal right in 

the New Trust may be considered a gift under Section 2514(b).220 

Exchange of Trust Assets 

Technique 

Another option for shifting assets held in a Broken Trust to a New Trust is for the two 

trusts to exchange trust assets. When the Broken Trust is no longer the optimal vehicle to hold a 

particular asset, exchanging the asset for a different asset that is held in the New Trust may 

achieve the desired result and better serve the needs of the beneficiaries. 

Example #1 

The Broken Trust is a trust that holds an interest in a family 
business for the benefit of the grantor’s children.  One child is 
involved in the business and one child is not.  The one child that is 
not involved in the business is a troublesome beneficiary and 
disapproves of all business operations and administration.  

219 Id.; See also I.R.S. P.L.R. 200228019 (Jul. 12, 2002). 
220 I.R.C. § 2514(b). 
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The New Trust is established for the benefit of the non-
troublesome beneficiary to hold marketable securities.  The Broken 
Trust then exchanges the family business for the marketable 
securities held in the New Trust resulting in the troublesome 
beneficiary no longer having any involvement with the family 
business. 

Example # 2 

A GRAT has become a Broken Trust because the assets held in the 
trust have declined in value since inception.  As a result, the GRAT 
will be unsuccessful in producing the desired tax benefits of 
transferring assets to the remainder beneficiaries. The transfer of 
the assets from the GRAT to a New Trust in return for assets that 
are expected to outperform the Section 7520 rate can achieve the 
desired tax benefit and salvage the GRAT.  

Example #3 

Grantor creates a QPRT which he occupies with his spouse.  The 
couple gets divorced and in connection with the divorce, the 
residence is to pass to the grantor’s spouse. Upon the termination 
of the marriage, the continued occupancy by the former spouse 
will cause the trust to cease to qualify as a QPRT. 

A New Trust is created for the benefit of the grantor’s spouse and 
is funded with a residence that the grantor intends to occupy.  The 
Broken QPRT can exchange the residence that the grantor’s spouse 
intends to occupy for the new residence held in the New Trust 
which the grantor intends to occupy.  If done in compliance with 
the QPRT rules and in connection with the property settlement 
agreement, the Broken Trust will not cease to qualify as a QPRT 
and the transfer should be non-taxable as a transfer incident to 
divorce under Section 1041.221 

Fiduciary Issues to Consider 

Similar to the purchase and sale transaction discussed above in Section C.2, the 

beneficiaries of both trusts must be prepared for a challenge by the trust beneficiaries claiming 

breach of duty of care for making an improper investment.   

221 I.R.C. § 2041. 
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Tax Issues to Consider 

Recognition of Gain 

As with purchases and sales of trust assets discussed in Section C.3 above, an exchange 

of assets will be ignored for federal income tax purposes for grantor trusts (that have the same 

grantor or where the grantor of one trust is the spouse of the grantor of the other trust) with each 

trust retaining their respective basis in the asset. 

For nongrantor trusts or grantor trusts with different (non-spouse) grantors, the exchange 

of assets will be a taxable event subject to the same gain recognition rules discussed above in 

Section C.3.  However, gain can be deferred if the exchange can qualify as a “like kind 

exchange” under Section 1031.222 For example, a like kind exchange would be available when 

each trust owns qualifying real property. 

Section 1031 provides that gain or loss will not be recognized on the “exchange of 

property held for productive use in a trade or business or for investment if such property is 

exchanged solely for property of like kind which is to be held either for productive use in a trade 

or business or for investment.”223 Thus, the exchanged property must be held in a trade or 

business or held for investment. The exchanged properties cannot consist of stock, securities, or 

interests in a partnership.224  The term “like kind” as defined in the Treasury Regulations refers 

to the nature or character of the property.225 It does not refer to the property’s grade or 

quality.226  One kind or class of property cannot be exchanged for property that is of a different 

kind or class.227 

222 I.R.C. § 1031. 
223 Id. 
224 I.R.C. § 1031(a)(2). 
225 Treas. Reg. § 1.1031(a)-1(b). 
226 Id. 
227 Id. 
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The basis of the property acquired in a Section 1031 exchange shall be the same as that of 

the property exchanged.228 However, the basis must be decreased by any money received and 

increased by any loss the taxpayer recognized on the exchange.229 If one party to the exchange 

assumes a liability of the other, such assumption is considered as money received by the taxpayer 

on the exchange. 

When exchanges are between “related persons”, a special rule applies.230 Related 

persons is defined by reference to Section 267(b), which includes a fiduciary of a trust and a 

fiduciary of another trust, if the same person is a grantor of both trusts.231 The rule imposes a 

two-year holding period on property exchanged in a like-kind exchange between related persons.  

If either party disposes of the property within the two-year period after the date of the last 

transfer of the like-kind exchange, the deferred gain will be recognized by both parties.232 

However, there is a limited exception to this rule for events triggered by death or involuntary 

dispositions.233 

Broken QPRT 

A Qualified Personal Residence Trust (“QPRT”) is an effective estate planning technique 

that is used for a person’s primary or vacation home. Due to the donor’s retained interest in the 

QPRT term, a QPRT permits an individual to transfer ownership of his or her residence at a 

228 I.R.C. § 1031(d). 
229 Id. 
230 I.R.C. § 1031(f). 
231 I.R.C. §§ 1031(f)(3) and 267(b)(7). 
232 I.R.C. § 1031(f)(1). 
233 E.g., dispositions that occur by reason of the death of the taxpayer or the related person, dispositions in a 

compulsory or involuntary conversion, or dispositions (either the like-kind exchange or the subsequent 
disposition) that did not have one of its principal purposes the avoidance of Federal income tax. I.R.C. § 
1031(f)(2). 
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reduced value for gift tax purposes and removes the value, and the growth in value, from the 

individual’s estate for federal estate tax purposes.  

The Treasury Regulations provide a very strict list of mandatory provisions that the trust 

instrument must contain to qualify as a QPRT.234 Therefore, whatever strategy is used to fix a 

Broken QPRT must not violate the QPRT requirements. Failure to comply with any of the 

requirements will cause the QPRT to forfeit its status.   

The following provisions must be included in the governing instrument and continue in 

effect during the QPRT term in order to qualify a trust as a QPRT. 

1. The residence must be the personal residence of the grantor (the grantor’s 

principal residence, one other residence of the grantor within the meaning of 

Section 280A(d)(1) or an undivided fractional interest in either) and the residence 

must continue to be the grantor’s residence during the QPRT term. The grantor’s 

spouse and dependents may occupy the residence.235 

2. All income of the trust must be distributed to the donor, at least annually.236 

3. The QPRT must prohibit the distribution of corpus to any beneficiary other than 

the donor before the term expires.237 

4. The trust cannot hold any asset other than one residence to be used or held for use 

as a personal residence of the donor (with the exception of a limited amount of 

cash for mortgage payments, expenses and improvements).238 

234 Treas. Reg. § 25.2702-5(c)(1). See Rev. Proc. 2003-42, 2003-1 C.B. 993 for a QPRT sample governing 
instrument that meets the QPRT requirements. 

235 Treas. Reg. §§ 25.2702-5(c)(2), 25.2702-5(c)(7)(i). 
236 Treas. Reg. § 25.2702-5(c)(3). 
237 Treas. Reg. § 25.2702-5(c)(4). 
238 Treas. Reg. § 25.2702-5(c)(5). 

81 

2.96



 
 

 
 

   

  

   

  

  

 

 

 

  

   

 

  

   

  

   

   

  

                                                        
   

 

    
 

   
   
     

     
  

   
    

5. The trust must prohibit the commutation or prepayment of the donor’s interest.239 

6. The trust must provide that the trust ceases to be a QPRT if the residence ceases 

to be “used or held for use” as a personal residence of the term holder.240 

7. The trust must provide that, if damage or destruction renders the residence 

unusable, the trust ceases to be a QPRT upon the earlier of: (1) two years after the 

damage occurs; or (2) termination of the term holder’s interest, unless prior to 

such date, repair or replacement of the residence is completed or a new residence 

is acquired.241 

8. A QPRT must prohibit the trust from selling or transferring the residence, directly 

or indirectly, to the donor, the donor's spouse, or an entity controlled242 by the 

donor or the donor's spouse, during the retained term of the trust, or at any time 

after the retained term.  A sale or transfer to another grantor trust created by the 

grantor or the grantor's spouse is considered a sale or transfer to the grantor or the 

grantor's spouse.243 

9. Upon the cessation of QPRT status before the term expires, the trust must provide 

that either: (a) the trust terminates and the trustee must distribute all trust assets 

outright to the donor; (b) the trust is converted to a GRAT with the grantor 

239 Treas. Reg. § 25.2702-5(c)(6).  Commutation is the termination of the trust and dividing of trust property before 
the trust term ends among the donor and other trust beneficiaries according to their actuarially determined 
interests.  Commutation is contrary to the basic function of a QPRT, which is to promote the making of a 
completed gift for gift tax purposes and exclusion of the value of the gifted property from the donor’s gross 
estate. 

240 Treas. Reg. § 25.2702-5(c)(7). 
241 Treas. Reg. § 25.2702-5(c)(7). 
242 A controlled entity is a corporation in which the donor or the donor’s spouse has at least fifty percent (50%) 

ownership of the voting interests or total fair market value of the equity interests, or a partnership in which the 
donor or the donor’s spouse has at least fifty percent (50%) ownership of either the capital or profits interest. 
Treas. Reg. § 25.2701-2(b)(5)(ii), (iii). 

243 Treas. Reg. § 25.2702-5(c)(9). 
82 

2.97



 
 

 
 

  

   

  

  

 

   

  

  

 

 

 

 

  
  

 
 

 

  
   

  
 

 
 

 
 

  
 
 
 
 

                                                        
    

receiving an annuity interest for the balance of the term; or (c) the trustee has 

discretion to select one of the two foregoing options.244 

Contribution to Partnership or LLC 

Technique 

Another means of fixing a Broken Trust is by utilizing a partnership or an LLC.  The 

Broken Trust and the New Trust can contribute assets to a partnership or an entity that is taxed as 

a partnership for federal tax purposes and receive proportionate interests in the rights and profits 

of the partnership. This would enable the trusts to engage in transactions they would otherwise 

have been unable to effectuate on their own and provide asset protection and transferability 

restrictions to the trust. Alternatively, the partnership can serve as an aide to accomplish other 

transactions between the Broken Trust and the New Trust. 

Example #1 

The Broken Trust is for the benefit of the grantor’s child.  The 
grantor’s child is a spendthrift and there is a concern about the 
child getting assets from the trust.  The Broken Trust has 
mandatory distributions at ages 25, 30 and 35.  A New Trust can 
be created for the benefit of the child with fully discretionary 
distributions terms and without mandatory distributions.   

Both the Broken Trust and the New Trust create a limited 
partnership and each trust contributes its assets to the limited 
partnership in exchange for limited partnership interests.  The 
creation and funding of the partnership solves the problem by 
converting the distributable asset to an illiquid partnership interest. 
When distributions are made to the beneficiary, the beneficiary 
will receive limited partnership interests which will be creditor 
protected and subject to the control of the general partner. 

244 Treas. Reg. § 25.2702-5(c)(8)(i). 
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Example #2 

Same example as Example #1 in Section C.1 above except the 
New Trust cannot purchase the interest in the Broken Trust without 
violating the transfer for value rule.  To avoid the transfer for value 
rule, the two trusts can create a partnership or LLC to hold a 
common investment, even if it is small in value.  

Example #3 

The Broken Trust is an ILIT with the ex-spouse named as a 
beneficiary which the grantor wants to remove.  The grantor (who 
is the insured) and the New Trust can create a partnership wherein 
the grantor holds a nominal non-controlling partnership interest. 
The Broke Trust can then sell the policy to the partnership.  Since a 
transfer to a partnership wherein the insured is a partner is an 
exception to the transfer for value rule, no gain will be triggered by 
the transaction.  

Fiduciary Issues to Consider 

The Trustees must examine the acquisition of a partnership interest as an investment for 

each trust. This means ensuring that the investment is considered prudent in terms of the trustee’s 

duty of care and the prudent investor rule.245 The trustees must act as a prudent person would, by 

“considering the purposes, terms, distributional requirements, and other circumstances of the 

trust.  In satisfying this standard, the trustee shall exercise reasonable care, skill, and caution.”246 

In order to defend against possible attacks by the beneficiary of the Broken Trust, it is best to 

have a “business reason” for making the investment in the entity.  The grantor investment 

together with the trusts in order to consolidate investments is one business reason for investing in 

the partnership.  The longer the assets are invested in the partnership (e.g., before the child 

reaches the distribution age) the less likely the attack will be brought. 

245 Unif. Trust Code § 804 (2010 rev.); Restatement (Third) of Trusts, § 90 (2007). 
246 Id. 
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Tax Issues to Consider 

Estate Tax Inclusion 

Some may be concerned about the inclusion of the partnership or LLC interest in the 

grantor’s estate under Section 2036 as a transfer with retained interest.  Though this should not 

result in a successful attack because the trustee, not the grantor, is making the transfer to the 

partnership, the retention requirement has been interpreted to include not only express retention, 

but implicit and indirect retention.247 As a result, as a precaution, the New Trust can be named 

the general partner of the partnership or the managing member of the LLC. 

Contribution and Basis 

If the Broken Trust and the New Trust form a partnership in which they each take 

proportionate interests in the voting and profit rights in the partnership, the formation is 

generally a non-recognition event.248 Neither partner will recognize gain or loss from the 

contribution of property in exchange for a partnership interest.  Section 721 also protects the 

partnership from recognizing gain or loss. Each partner will take a basis in the partnership 

interest (the “outside basis”) equal to the adjusted basis of the contributed property plus 

contributed cash.249  The partnership will take a transferred basis in the contributed property (the 

“inside basis”).250 

Payment of Tax Liabilities 

The items reported on the partnership K-1 are used to compute the taxable income and 

DNI of each trust. It is possible for the trust to not give the same tax treatment to the items 

247 Guynn v. U.S., 437 F.2d 1148 (4th Cir. 1971); Rapelje v. Comm’r, 73 T.C. 82 (1979). 
248 I.R.C. § 721. There is an exception for investment partnerships under I.R.C. § 721(b). 
249 I.R.C. § 722 
250 I.R.C. § 723. 
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reported on the K-1 from the partnership.  For example, the K-1 from partnership has the trust 

subject to tax for interest and dividends, but under the principal and income act the trust does not 

recognize the amount as income unless distributions are received from the partnership which 

there may be none.  As a result, the trust may have taxable income from the K-1 but unless the 

trust has assets other than the partnership interest, it may not have cash with which to pay the tax 

and no accounting income to distribute to the beneficiary.  Therefore, typically enough would be 

distributed to pay the income taxes.  Otherwise, the trust should hold some assets other than the 

partnership interest in which to pay taxes, unless the partnership makes distributions to do so. 

Distributions 

Generally, there is no gain or loss when the partnership distributes property or money.251 

However, under limited circumstances, the contribution and a related distribution may be treated 

as a disguised sale.252 The trust will only recognize a loss as a result of a liquidating distribution 

and only under narrow conditions.253 The liquidating distribution must consist only of cash, 

unrealized receivables and inventory.254 The loss is recognized to the extent the distributee’s 

outside basis exceeds the money distributed plus the partnership’s basis in the property.255 

Preferred Partnership 

The Broken Trust and the New Trust could also form a preferred partnership where one 

trust receives a preferred interest and the other trust receives a common interest. Gain or loss will 

not be recognized on the contribution of property to the partnership in exchange for partnership 

interests. Section 2701 should not have any bearing on the transaction unless the transfer is 

251 I.R.C. § 731. 
252 I.R.C. § 707(a)(2)(B). 
253 I.R.C. § 731(a)(2). 
254 Id. 
255 Id. 
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considered a gift by the grantor, trustee or beneficiary. If Section 2701 is a concern, then the 

Broken Trust should receive a distribution right that is a “qualified payment” within the meaning 

of Section 2701(c)(3)(A).256 This entails a payment that is payable on a periodic basis, 

determined at a fixed rate.257 The payment will be treated as determined by a fixed rate if it is 

determined by a rate that bears a fixed relationship to a specified market interest rate.258 

Caution must also be taken if the transaction is between a GST exempt trust and a non-

exempt trust. If the transaction is structured in a fashion that allows the exempt trust to purchase 

the non-exempt trust’s interest for less than full and adequate consideration, exempt status could 

be lost as a result of Section 2703.259 A practitioner must also be cautious as to the valuation of 

interests in entities and Section 2704.260 

The creation of a preferred partnership would be an ideal planning situation if one of the 

trusts is located in a jurisdiction that imposes a high state income tax, so that income can be 

shifted to the trust in a low or no state income tax jurisdiction. 

256 I.R.C. § 2701(c)(3)(A). 
257 I.R.C. § 731(a)(2). 
258 I.R.C. § 2701(c)(3)(B). 
259 I.R.C. § 2703. 
260 I.R.C. § 2704. 
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Speaker Fever - Secrets to an Amazing CLE Seminar 
Sample Handout 

1. Arbitration 
SHP IV Harbour Island, LLC v. Boylan; 44 Fla. L. Weekly D831a 
Fifth DCA; March 29, 2019 

The plaintiff was a resident at the defendant's assisted living facility.  One day, she fell on the 
defendant's property, and sued the defendant for negligence.  The defendant promptly moved to 
compel arbitration pursuant to an arbitration agreement.  The plaintiff opposed the motion, and 
the parties stipulated to discovery on the arbitration issue.  During his deposition of the plaintiff's 
daughter, the defendant's attorney inquired about the merits of the case.  Did the trial court err in 
denying the defendant's motion to compel arbitration? 

2. Probate 
Samad v. Pla; 44 Fla. L Weekly D726a 
Second DCA; March 15, 2019 

Florida Statutes, §732.401 provides that a surviving spouse takes a life estate in a homestead 
unless he or she elects to take an undivided one-half interest.  It further provides that the 
surviving spouse must make the election within six months of the decedent's death.  Florida 
Probate Rule 5.042, provides that when an act is required to be done within a specified time by a 
rule or a court order, the court may enlarge the time.  In this case, about seven-and-a-half months 
after her husband had died, the defendant moved for an enlargement of time to make her 
homestead election.  Did the trial court err in granting her motion under Rule 5.042? 

3. Justifiable Use of Force 
Grant v. State; 44 Fla. L. Weekly D623a 
Fourth DCA; March 6, 2019 

A man caught the defendant's son attempting to burglarize his trailer.  He placed the defendant's 
son in a chokehold.  In an effort to free her son, the defendant bit off the man's ear, and the state 
charged her with aggravated battery.  The judge instructed the jury that the defendant was 
justified in using force to defend her son if she reasonably believed that force was necessary, but 
that she was not justified in using force if her son had been attempting to commit a forcible 
felony.  Did the trial court err in instructing the jury on the forcible felony exception to justifiable 
force. 
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4. Attorney's Fees 
Laux v. Laux; 44 Fla. L. Weekly D635a 
Fourth DCA; March 6, 2019 

The parties entered into a marital settlement agreement which was incorporated into their final 
divorce judgment.  The marital settlement agreement provided that "each party shall be 
responsible for their respective attorney's fees, if any are incurred."  After they had been divorced 
for some time, the former wife filed a motion to enforce the marital settlement agreement, and 
requested attorney's fees under Florida Statutes, §61.16.  The judge granted the motion to enforce 
the divorce judgment, but denied the motion for attorney's fees.  Did the trial court err in denying 
the motion for attorney's fees on the grounds that attorney's fees had been waived? 

5. Search and Seizure 
Nelson v. State; 44 Fla. L. Weekly D615 
Second DCA; March 1, 2019 

One day, at about 12:30 a.m., two officers approached the defendant who was sitting in a city 
park.  According to a city ordinance, and a posted sign, the park had closed at 11:00 p.m.  When 
the defendant saw the officers, he began walking away.  The officers stopped the defendant and 
arrested him for violating the city ordinance.  In a search incident to the arrest, the officers 
discovered a concealed firearm, cocaine and marijuana.  The defendant was charged for the 
contraband, and he moved to suppress the evidence.  Did the trial court err in denying his motion 
to suppress? 

6. Right to Counsel 
Murray v. State; 44 Fla. L. Weekly D613 
Second DCA; March 1, 2019 

The defendant plead guilty to multiple crimes.  Prior to sentencing, he moved to withdraw his 
plea.  Prior to the hearing on his motion to withdraw his plea, he moved to discharge his court-
appointed counsel, and to represent himself.  The judge granted his motion to represent himself, 
appointed standby counsel, and proceeded to hear his motion to withdraw his plea.  After the 
hearing, the judge denied the motion, and immediately proceeded with sentencing.  The standby 
counsel continued standing by through sentencing.  Did the judge violate the defendant's right to 
counsel? 
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7. Closing Arguments 
Reison v. Deveau; 44 Fla. L. Weekly D752 
Third DCA; March 20, 2019 

The defendant ran over the plaintiff with his vehicle.  The investigating officer cited the 
defendant for failing to avoid the accident, and the plaintiff sued the defendant for damages. 
Prior to trial, the defendant's attorney obtained an order prohibiting any reference to the traffic 
citation.  Then, during closing argument, he told the jury that the investigating officer had not 
"rendered a single opinion about fault."  The plaintiff objected, and moved for a new trial.  Did 
the trial court abuse its discretion in denying the plaintiff's motion for a new trial? 

8. Attorney-Client Privilege 
Bellezza v. Menendez; 44 Fla. L. Weekly D630 
Fourth DCA; March 6, 2019 

The defendant ran over the plaintiff with his vehicle, and the plaintiff sued.  During discovery, 
the trial court compelled the plaintiff to disclose information about the amount of money his law 
firm had paid to his treating physicians, and at trial, it compelled the plaintiff's attorney to testify 
about the amount, and about her practice of referring clients to the treating physicians.  At the 
conclusion of the evidence, the trial court denied the plaintiff's motion for a new trial, and 
entered judgment for the defendant.  Did the trial court abuse its discretion in denying the 
plaintiff's motion for a new trial? 

9. Medical Malpractice 
Tabraue v. Doctors Hospital; 44 Fla. L. Weekly D810 
Third DCA; March 27, 2019 

A woman lost consciousness, and was taken to the ER by ambulance.  Within hours, she died, 
and her estate sued both the treating physicians and the hospital for the physicians' negligence in 
treating the woman.  The trial court dismissed the suit against the hospital on the grounds that the 
physicians were independent contractors.   

Did the hospital have a non-delegable duty to provide competent physician services based on the 
hospital's statutory duty to provide competent care? 

Did the hospital have a non-delegable duty to provide competent physician services based on an 
implied contract with the woman? 
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10. Florida Deceptive and Unfair Trade Practices Act 
Stewart Agency, Inc v. Arrigo Enterprises, Inc. 
44 Fla. L. Weekly D633 
Fourth DCA; March 6, 2019 

The plaintiff and the defendant are competing car dealerships.  The plaintiff sued the defendant 
for violating FDUTPA.  The plaintiff alleged that it had stopped selling cars that had been 
recalled, and had incurred substantial losses as a result, but that the defendant had continued 
selling cars that had been recalled.  The plaintiff admitted that the defendant had not caused it to 
incur any losses.  However, FDUTPA provides that anyone "aggrieved" may obtain declaratory 
or injunctive relief.  Did the trial court err in granting the defendant's motion for summary 
judgment on the declaratory and injunctive relief counts? 

11. Trade Secrets 
Managed Care of North America v. Florida Healthy Kids Corporation 
44 Fla. L. Weekly D735 
First DCA; March 20, 2019 

The parties submitted bids to manage a state healthcare program.  The plaintiff included a list of 
its healthcare providers, who were publicly identified on its website.  But the plaintiff marked its 
list as a "trade secret."  A "trade secret" is defined as "any formula, pattern, device, combination 
of devices, or compilation of information which . . . is used in the operation of a business and 
which provides the business and advantage . . . ."  Subsequently, the defendant made a public 
records request for the plaintiff's list.  Did the trial court err in holding that the plaintiff's list was 
not a trade secret? 
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ETHICS FOR CIVIL TRIAL LAWYERS
 Edward K. Cheffy 

Copyright February 7, 2019 

I. INTRODUCTION 

A. Organization. This outline presents ethical issues in the order in which a 
lawyer might encounter them in handling a case (as opposed to the order in 
which they are presented in the Rules of Professional Conduct). 

B. Sources.  Ethical rules applicable to Florida lawyers come from three main 
sources: (1) Rules Regulating The Florida Bar, including Rules of 
Professional Conduct, as adopted by the Florida Supreme Court; (2) court 
decisions; and (3) Opinions from The Florida Bar’s staff, Professional Ethics 
Committee or Board of Governors.  According to Chastain v. Cunningham 
Law Group, P.A., 16 So. 3d 203 (Fla. 2d DCA 2009), “[E]thics opinions of The 
Florida Bar are not controlling; nevertheless, they are persuasive authority 
and, if well reasoned, are entitled to great weight.” 

C. Federal Courts.  All three federal district courts in Florida have adopted 
Florida’s Rules of Professional Conduct.  For example, Rule 2.04(d) of the 
Middle District’s Rules, provides that “[T]he professional conduct of all 
members of the bar of this Court ... shall be governed by the Model Rules of 
Professional Conduct of the American Bar Association as modified and 
adopted by the Supreme Court of Florida to govern the professional behavior 
of the members of The Florida Bar.”  However, in In re Disciplinary 
Proceedings Regarding John Doe, 876 F. Supp. 265 (M.D. Fla. 1993), the 
court explained: 

We do not regard the provisions of our Rule 2.04(c), M.D. 
Fla. Rules, borrowing and adopting the Florida Rules of 
Professional Conduct, as an adoption also of the opinions 
of the Ethics Committee of The Florida Bar or even the 
decisions of the Supreme Court of Florida interpreting those 
rules.  While the opinions of the Committee and of the 
Supreme Court of the state are highly persuasive, this court 
must retain the right to interpret and apply the rules in the 
federal setting.  That responsibility and authority may not be 
abdicated to the state system. 

D. Importance of knowing the rules.  “As the number of lawyers increases to an 
unprecedented level, the responsibility of ensuring that all lawyers conduct 

 The author appreciates the assistance of Cynthia E. Booth, Assistant Ethics Counsel for The Florida Bar, who has 
reviewed previous versions of this outline and provided helpful commentary. 
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themselves within the ethical bounds required by the Rules Regulating the 
Florida Bar continues to be a top priority for this Court.    ... members of The 
Florida Bar are responsible for knowing the Rules Regulating the Florida Bar 
... it is well established that ignorance of the law, especially by lawyers in 
disciplinary proceedings, is no excuse.”  The Florida Bar v. Adorno, 60 So. 3d 
1016, 1018 (Fla. 2011).  “In recent years this Court has moved towards 
stronger sanctions for attorney misconduct.”  The Florida Bar v. Rotstein, 835 
So. 2d 241, 246 (Fla. 2002). 

E. Ethics and professionalism.  According to “Professionalism Expectations,” 
which was adopted by The Florida Bar’s Board of Governors in 2015, 
professionalism “embraces far more than simply complying with the minimal 
standards of professional conduct.  The essential ingredients of 
professionalism are character, competence, commitment, and civility.”  On 
September 10, 2015, The Florida Supreme Court amended the Code for 
Resolving Professionalism Complaints to say: “Members of The Florida Bar 
shall not engage in unprofessional conduct.  ‘Unprofessional conduct’ means 
substantial or repeated violations of the Oath of Admission to The Florida Bar, 
The Florida Bar Creed of Professionalism, The Florida Bar Professionalism 
Expectations, The Rules Regulating The Florida Bar, or the decisions of The 
Florida Supreme Court.” 

F. Themes.  Ethics rules applicable to lawyers are dynamic, as they frequently 
change and evolve through amendments to the Rules Regulating The Florida 
Bar, Ethics Opinions and court decisions.  Accordingly, relying solely on one’s 
instincts, experience, and sense of “right and wrong” can be risky and 
problematic.  We need to keep up-to-date with developments relating to rules 
of ethics just as we do with substantive laws in our practice areas.  In the 
words of the Florida Supreme Court, the rules of ethics “should be read by 
every lawyer as often as his preacher reads the Bible.”  The Florida Bar v. 
Murrell, 74 So. 2d 221 (1954). 

II. ADVERTISING AND SOLICITATION 

A. History and constitutional issues.  During most of the twentieth century, 
lawyers were prohibited from advertising by Canon 27 of the ABA’s Canons 
of Professional Ethics.  However, in Bates v. Bar of Arizona, 433 U.S. 350 
(1977), the United States Supreme Court held that lawyer advertising 
constitutes commercial speech that is protected by the First Amendment; 
therefore, lawyer advertising may be subjected to reasonable regulations but 
may not be banned altogether.  The following year, in Ohralik v. Ohio State 
Bar Association, 436 U.S. 447 (1978), the Court held that states may 
constitutionally prohibit all direct, in-person solicitation of prospective clients, 
but it subsequently confirmed that states could not categorically prohibit 
lawyers from soliciting legal business by sending written communications to 
potential clients.  Shapero v. Kentucky Bar Association, 486 U.S. 466 (1988).   
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1. Florida example.  The Florida Bar’s ongoing efforts to regulate lawyer 
advertising remain subject to First Amendment challenges, as 
demonstrated by The Florida Bar v. Pape, 918 So. 2d 240 (Fla. 2005). 
In that case, a referee had held that a lawyer’s television 
advertisements featuring the depiction of the head of a pit bull wearing 
a spiked collar and a 1-800-PIT-BULL telephone number were 
permissible as “constitutionally-protected commercial free speech.” 
The Florida Supreme Court disagreed and concluded that “the First 
Amendment does not prevent ... sanctioning the attorneys.”  The 
Comment to Rule 4-7.13 explains that the advertisements in Pape 
were “false, misleading, and manipulative, because use of that animal 
implied that the advertising lawyers would engage in ‘combative and 
vicious tactics’ that would violate the Rules of Professional Conduct.” 
See also, Rubenstein v. The Florida Bar, 72 F. Supp. 3d 1298 
(S.D.Fla. 2014), which is discussed below. 

B. Overhaul of rules in 2013. The Florida Supreme Court approved significant 
changes to the advertising rules, effective May 1, 2013.  In re: Amendments 
to the Rules Regulating The Florida Bar – Subchapter 4-7, Lawyer 
Advertising Rules, 108 So. 3d 609 (Fla. 2013). Websites, which were 
previously “considered to be information provided upon request” and 
therefore not subject to most of the advertising rules, are now subject to the 
amended rules.  However, testimonials and descriptions of past results, which 
were previously prohibited, are now permitted, subject to certain conditions, 
as explained below. 

C. Application of advertising rules.  The rules apply to “all forms of 
communication in any print or electronic forum,” including television, radio, 
electronic mail, websites, social networking, and video sharing media.  (4-
7.11) 

D. Required content.  All advertisements for legal employment must include, 
among other things, a “bona fide” office location of the lawyer who will 
perform the services.  If the matter will be referred to another lawyer or firm, 
that must be stated.  (4-7.12) 

E. Permitted content.  Rule 4-7.16 lists types of information that are “presumed 
not to violate” the advertising rules such as foreign language ability, military 
service, and positions held with The Florida Bar. 

F. Prohibited content.  A lawyer may not engage in: “deceptive or inherently 
misleading advertising” (4-7.13); “potentially misleading advertising” (4-7.14); 
or “unduly manipulative or intrusive” advertising (4-7.15). 

1. Past results.  References to past results are permitted only if 
“objectively verifiable” and are not “potentially misleading.”  4-
7.13(b)(2).  The Comment notes that a lawyer who refers to past 
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results “must have the affected client’s consent.”  The Board of 
Governors issued “Guidelines for Advertising Past Results” on January 
17, 2014, which explain that “unacceptable” media for soliciting “past 
results” include billboards, radio and TV, while “acceptable” media 
include websites, print advertisements and direct mailings.  The 
Guidelines were declared unconstitutional on December 8, 2014, in 
Rubenstein v. The Florida Bar, 72 F. Supp. 3d 1298 (S.D.Fla. 2014), 
and they were withdrawn by the Board of Governors on December 12, 
2014. 

2. Skills, etc.  Statements characterizing a lawyer’s “skills, experience, 
reputation or record” are permitted only if “objectively verifiable.” (4-
7.13(b)(3))  

3. Testimonials.  Testimonials are permitted subject to conditions, such 
as:  they may not be written by the lawyer; the lawyer may not give 
anything of value for the testimonials, and a disclaimer must be 
included.  (4-7.13(b)(8)) 

4. Specialist or expert.  Statements that a lawyer is a specialist or expert 
are not permitted unless the lawyer is certified by The Florida Bar or a 
program accredited by the ABA or The Florida Bar or by another state 
bar program with standards “reasonably comparable” to those in 
Florida.  A lawyer who is not certified may, however, communicate that 
he or she “limits his or her practice to 1 or more fields of law.”  (4-
7.14(a)(4)) However, on September 30, 2015, the United States 
District Court for the Northern District of Florida determined that this 
rule is unconstitutional, explaining that "the state cannot prevent a 
person from advertising a lawful specialty, even if the state's own 
definition of the specialty is different."  Searcy v. The Florida Bar, 140 
F. Supp. 3d 1290 (N.D. Fla. 2015).  On November 9, 2017, the Florida 
Supreme Court declined to adopt the Bar’s proposed amendments to 
Rule 4-7.14.  In Re: Amendments to the Rules Regulating The Florida 
Bar (Biennial Petition), 229 So. 3d 1154 (Fla. 2017).  In late 2018, the 
Board of Governors approved another proposed amendment which 
would allow attorneys who are not board certified to call themselves 
"experts" or "specialists" if they can objectively verify that claim based 
upon education, training, experience and "substantial involvement" in 
the practice area. 

G. Filing with the Bar.  Each advertisement must be filed with The Florida Bar for 
evaluation 20 days prior to its “first dissemination,” subject to the exemptions 
in 4-7.20, as noted below.  (4-7.19(a)) 
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H. Exceptions to filing requirement.  There are many exceptions to the filing 
requirement, including “information contained on the lawyer’s Internet 
website(s).”  (4-7.20) 

I. Payment for advertising by others.  “No lawyer may, directly or indirectly, pay 
all or any part of the cost of an advertisement by a lawyer not in the same 
firm.”  (4-7.17(a)) Similarly, “a lawyer may not permit a nonlawyer to pay all or 
a part of the cost of an advertisement by that lawyer.”  (4-7.17(c))  

J. Payment for referrals.  “A lawyer may not give anything of value to a person 
for recommending the lawyer’s services,” subject to the limited exceptions. 
(4-7.17(b)) 

1. Bonuses to nonlawyers.  Rule 4-5.4(a) states that “a lawyer or law firm 
shall not share legal fees with a nonlawyer” subject to certain 
exceptions, one of which is that “bonuses may be paid to nonlawyer 
employees for work performed, and may be based on their 
extraordinary efforts....”  However, bonuses to nonlawyers may not be 
“calculated as a percentage of legal fees received by the lawyer or law 
firm.”  An amendment to this rule, effective January 1, 2006, clarified 
that “bonus payments shall not be based on cases or clients brought 
to the lawyer or law firm by the actions of the nonlawyer.” 

a. However, in Patterson v. Law Office of Lauri J. Goldstein, P.A., 
980 So. 2d 1234 (Fla. 4th DCA 2008), a paralegal was 
permitted to enforce an agreement against an attorney who 
promised her a bonus of 10% of the attorney’s fees from cases 
on which the paralegal worked, even though the agreement 
violated Rule 4-5.4. 

2. Referral fees to lawyers.  Referral fees to lawyers are discussed in 
Section IV of this outline. 

3. Lawyer referral services.  "A lawyer is prohibited from participation 
with any qualifying provider that does not meet the requirements" of 
Rule 4-7.22, as amended on April 20, 2018.  According to the 
Comments, as amended in 2018: "A lawyer may not participate with a 
qualifying provider" that: (1) receives any fee that constitutes a division 
of legal fees with the lawyer, or (2) directs, regulates or influences the 
lawyer's professional judgment in rendering legal services.  Advisory 
Opinion 18-1, approved by the Board of Governors on October 12, 
2018, sets forth factors to be considered in "determining whether a 
particular method of charging for the services of a qualifying provider 
comply [sic] with Rules Regulating The Florida Bar." 
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K. Solicitation generally.  What is the difference between advertising and 
solicitation?  The word “advertisement” is defined to include “all forms of 
communication seeking legal employment, both written and spoken.” (4-
7.11(a)), and that broad definition includes solicitations.  The term “solicit” is 
more narrowly defined as “communication directed to a specific recipient.”  (4-
7.18(a)) The general rule is that a “lawyer may not solicit in person ... 
professional employment from a prospective client.”  (4-7.18(a)) However, 
this general rule is subject to the following exceptions: 

1. Prior relationship.  The prohibition against solicitations does not apply 
to prospective clients with whom the lawyer has a “family or prior 
professional relationship.”  (4-7.18(a)(1)) 

2. No pecuniary gain.  The prohibition does not apply when “the lawyer’s 
pecuniary gain” is not a “significant motive” of the solicitation. (4-
7.18(a)(1)) 

3. Written solicitations.  While “in person” solicitations are generally 
prohibited, many written solicitations are permitted, as explained 
below. 

L. Written solicitations.  A lawyer may solicit professional employment through a 
written communication directed to a specific recipient if the conditions set 
forth in Rule 7.18(b) are satisfied.  These conditions include, among many 
others: 

1. In personal injury or wrongful death cases, the accident must have 
occurred more than 30 days prior to the mailing of the communication. 
(4-7.18(b)(1)(A)) This 30-day ban on targeted direct-mail solicitation 
was upheld by the United States Supreme Court in Florida Bar v. Went 
For It, Inc., 515 U.S. 618 (1995).  Previously, the Court had held that a 
state could not categorically prohibit lawyers from soliciting legal 
business by sending letters to potential clients.  Shapero v. Kentucky 
Bar Association, 486 U.S. 466 (1988). 

2. The lawyer sending the communication must not have reason to 
believe that the person is already represented by a lawyer in the 
matter.  (4-7.18(b)(1)(B)) 

3. Each separate enclosure of the written communication and the face of 
the envelope must be “reasonably prominently marked 
‘advertisement’.”  If the written communication is sent via electronic 
mail, the subject line must begin with the word “Advertisement.” (4-
7.18(b)(2)(B)) 
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4. “Every written communication must be accompanied by a written 
statement detailing the background, training and experience of the 
lawyer or law firm.”  (4-7.18(b)(2)(C)) 

5. The first sentence of the communication must be: “If you have already 
retained a lawyer for this matter, please disregard this letter.”  (4-
7.18(b)(2)(E)) 

6. Written communications prompted by a specific occurrence must 
disclose “how the lawyer obtained the information prompting the 
communication.”  (4-7.18(b)(2)(H)) 

M. Text v. email.  An email is considered to be a written communication, so 
solicitation by email is permitted if all requirements for written solicitations 
have been satisfied.  What about a text message?  In May 2015, The Florida 
Bar’s Standing Committee on Advertising voted 6-1 against a law firm’s 
request to use text messaging to solicit potential clients, reasoning that a text 
is more like a phone call than an email and, therefore, constitutes an 
improper direct solicitation.  In July, the Board of Governors overruled the 
Committee's decision, determining that a text is more like mail or an email 
than a phone call, so texts to potential clients are permitted so long as all 
requirements for written solicitations have been satisfied. 

N. Consequences of improper solicitation.  In addition to any sanction imposed 
through the disciplinary process, the Rules provide that a lawyer may not 
collect any fee as a result of professional employment obtained in violation of 
the solicitation rule (4-7.18(a)(2) and 4-1.5(a)), and solicitation of legal work 
could even be a crime, pursuant to the statutes cited below.  

1. No fee.  An attorney who contacted a client at the suggestion of a 
mutual friend was determined to have improperly solicited the 
employment.  The resulting fee agreement was void, and the attorney 
was prohibited from recovering in quantum meruit.  Spence, Payne, 
Masington & Grossman, P.A. v. Gerson, P.A., 483 So. 2d 775 (Fla. 3d 
DCA), rev. denied, 492 So. 2d 1334 (Fla. 1986). 

2. Discipline. In The Florida Bar v. Barrett, 897 So. 2d 1269 (Fla. 2005), 
the Florida Supreme Court disbarred an attorney who violated the 
solicitation and fee sharing rules (by hiring a minister as a “paralegal” 
to solicit clients in emergency rooms), explaining: “[T]his Court will 
strictly enforce the rules that prohibit these improper solicitations and 
impose severe sanctions on those who commit violations of them.” 

3. Crime.  Section 877.02, Florida Statutes, provides that soliciting legal 
business is a first degree misdemeanor.  Pursuant to Section 
817.234(9), Florida Statutes, improper solicitation may be a third 
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degree felony.  (However, in State v. Bradford, 787 So. 2d 811 (Fla. 
2001), the Florida Supreme Court held that subsection 8 of 817.234, 
which is very similar to subsection 9, is an unconstitutional 
infringement on commercial speech since fraud is not an element of 
the offense). 

O. Communications between lawyers.  Written communications “between 
lawyers” are not subject to the requirements of Rule 4-7.18(b)(2), such as 
marking each page with the word “advertisement.” (4-7.18(b)(3)) 
(Communications with clients and family members are also excepted by this 
rule, but that seems unnecessary because such communications are not 
included in the prohibition against solicitation in 4-7.18(a)(1).) 

P. Chat rooms.  “[A]n attorney’s participation in a chat room in order to solicit 
professional employment is prohibited,” according to Opinion A-00-1. 
However, on October 15, 2015, the Professional Ethics Committee voted to 
revise the Opinion to state that lawyers "may solicit" clients through chat 
rooms but "only if the lawyer complies with the rules on direct written 
communications and files any unsolicited communications with The Florida 
Bar for review.” 

Q. Video sharing and networking sites.  Videos appearing on video sharing sites, 
such as YouTube, “that are used to promote the lawyer or law firm’s practice 
are subject to the lawyer advertising rules.”  Furthermore, “[i]nvitations to view 
or link to the lawyer’s video sent on an unsolicited basis for the purpose of 
obtaining, or attempting to obtain, legal business are direct solicitations in 
violation of Rule 4-1.18(a), unless the recipient is the lawyer’s current client, 
former client, relative, has a prior professional relationship with the lawyer, or 
is another lawyer.”  Therefore, “[a]ny invitations to view the video sent via 
email” to other recipients who have not requested information from the lawyer 
must comply with the rules applicable to direct e-mail, which include the 
general advertising regulations in Rules 4-7.11 through 4-7.18 and 4-7.21 as 
well as the additional requirements in Rule 4-7.18(b).  (See The Florida Bar’s 
Standing Committee on Advertising’s “Guidelines for Video Sharing Sites,” as 
revised April 16, 2013.  Revised guidelines were also issued by the 
Committee on the same date for lawyers using “networking sites,” such as 
Facebook, MySpace, Twitter and LinkedIn.) 

R. Firm names.  Lawyers may practice under trade names subject to certain 
restrictions.  The name cannot imply a connection with a government agency 
or that the firm is something other than a private law firm by use of such 
names as “academy,” “institute” or “center.” (4-7.21(b) and Comment) The 
name may include the phrase “legal clinic” if the firm provides routine legal 
services at lower than prevailing rates.  (4-7.21(b) and Comment) Lawyers 
may not imply that they practice in a partnership if they in fact do not.  (4-
7.21(f))  
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III. CONFLICTS OF INTEREST 

A. Existing clients.  Generally, “a lawyer shall not represent a client” if “the 
representation of 1 client will be directly adverse to another client ...” or if 
“there is a substantial risk that the representation of 1 or more clients will be 
materially limited by the lawyer’s responsibilities to another client, a former 
client or a third person or by a personal interest of the lawyer.”  (4-1.7) 
Ordinarily, a lawyer may not act as an advocate against a client the lawyer 
represents in some other matter “even if the other matter is wholly unrelated.” 
(4-1.7 Comments) 

1. Waiver of conflict.  “Notwithstanding the existence of a conflict ... a 
lawyer may represent a client if: (1) the lawyer reasonably believes 
that the lawyer will be able to provide competent and diligent 
representation to each affected client; (2) the representation is not 
prohibited by law; (3) the representation does not involve the assertion 
of a position adverse to another client when the lawyer represents 
both clients in the same proceeding before a tribunal; and (4) each 
affected client gives informed consent, confirmed in writing or clearly 
stated on the record at a hearing.” (4-1.7(b)) 

2. Non-waivable conflicts.  "Some kinds of conflicts of interest cannot be 
waived by a client."  The Florida Bar v. Scott, 39 So. 3d 309 (Fla. 
2010).  In Scott, the Florida Supreme Court explained that a conflict 
was "unwaivable" where the interests of multiple clients being 
represented by one attorney "were all directly adverse to one another 
because all had claims to the same pool of money."  Conflicts are not 
waivable “when a disinterested attorney would conclude that the client 
should not agree to the representation under the circumstances.”  (4-
1.7 Comment).  "Examples of unwaivable conflicts also include 
situations when there is substantial discrepancy in the parties' 
testimony; incompatibility in positions in relation to an opposing party; 
and the existence of substantial different possibilities of settlement of 
the claims.  Comment to Fla. Bar R. of Prof'l Conduct 4-1.7."  State 
Farm Mutual Automobile Insurance Company v. Kugler, 2012 WL 
12868734 (S.D. Fla. July 2, 2012). 

3. Written consent.  When an existing client consents to representation of 
an adverse party, must the consent be in writing?  In 2006, Rule 4-1.7 
was amended to require the consent to be “informed” and “confirmed 
in writing” or “clearly stated on the record at a hearing.”  The phrase 
“informed consent” is defined in the Preamble to the Rules of 
Professional Conduct. 

4. Materiality irrelevant.  “Rule 4-1.7 leaves no room for a ‘materiality’ 
analysis,” according to Lincoln Associates & Construction, Inc. v. 
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Wentworth Construction Co., Inc., 26 So. 3d 638 (Fla. 1st DCA 2010), 
which held that disqualification was required when a law firm “failed to 
prove it had the written consent from each client, and failed to prove 
that the representation of both clients would not adversely affect the 
responsibilities to each client.” 

B. Representing an organization.  A lawyer employed by an organization 
represents the organization. (4-1.13(a)) If it is apparent that the organization’s 
interests are “adverse to those of the constituents with whom the lawyer is 
dealing” the lawyer “shall explain the identity of the client” to the constituents. 
(4-1.13(d)) If a lawyer for an organization knows that a person associated 
with the organization may violate a legal obligation that is “likely to result in 
substantial injury to the organization, the lawyer shall proceed as is 
reasonably necessary in the best interest of the organization.”  The steps the 
lawyer should take may include asking the representative to reconsider the 
matter, referring the matter to a higher authority in the organization, and 
resigning as counsel for the organization.  (4-1.13(b) and (c)) 

1. Constituents.  The lawyer may also represent the organization’s 
directors, officers, employees, members, shareholders or other 
constituents, subject to the conflict of interest rules.  (4-1.13(e)) 

2. Affiliates.  Subject to certain exceptions, a lawyer is “not ethically 
precluded from undertaking representations adverse to affiliates [such 
as parent or subsidiary corporations] of an existing or former client.” 
(4-1.13 Comment) See also ABA Formal Opinion 95-390. But see 
Gould, Inc. v. Mitsui Mining & Smelting Co., 738 F. Supp. 1121 (N.D. 
Ohio 1990) (Representation of subsidiary when suing parent 
corporation in separate case presents a conflict even if the matters are 
unrelated.) 

3. Derivative Suits.  “Most derivative actions” may be “defended by the 
organization’s lawyer like any other suit.  However, if the claim 
involves serious charges of wrongdoing by those in control of the 
organization, a conflict may arise....”  (4-1.13 Comment) See Kapnick, 
Richard B., and Rosen, Courtney A.  “Representing Multiple Parties in 
Derivative Litigation.”  Bloomberg Law Reports – Corporate Law, vol. 
4, no. 4. 

a. An attorney may concurrently represent the same plaintiff in 
derivative claims and individual claims against a corporation. 
Gonzalez v. Chillura, 892 So. 2d 1075 (Fla. 2d DCA 2004). 

b. In Campellone v. Cragan, 910 So. 2d 363 (Fla. 5th DCA 2005), 
the court disqualified a lawyer from representing the defendant 
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corporation in a derivative suit but allowed the lawyer to 
continue representing the individual defendant. 

4. Partnerships.  By representing a partnership, a lawyer does not 
become counsel for each partner.  Chaiken v. Lewis, 754 So. 2d 118 
(Fla. 3d DCA 2000).  See also ABA Formal Opinion 91-361. 

C. Representing multiple parties.  "[C]ommon representation of persons having 
similar interests is proper if the risk of adverse effect is minimal and the 
requirements of [Rule 4-1.7] subdivisions (b) and (c) are met."  (Rule 4-1.7 
Comment).  However, Rule 4-1.7 "forbids a lawyer from representing two 
clients in the same matter unless the lawyer reasonably believes the 
representation will not adversely affect the responsibilities to each client and 
each client consents in writing or on the record."  Lincoln Associates & 
Const., Inc. v. Wentworth Const. Co., Inc., 26 So. 3d 638 (Fla. 3d DCA 2010). 
In order to obtain a valid consent from the client, "the consultation must 
include explanation of the implications of the common representation and the 
advantages and risks involved.”  (4-1.7(c)) “One of the risks that should be 
discussed before undertaking the representation” is the possibility that the 
multiple parties may have “[d]ifferences in willingness to make or accept an 
offer of settlement.”  (4-1.8 Comment).  See discussion of non-waivable 
conflicts above in Section A.   

1. Negotiations.  “[A] lawyer may not represent multiple parties to a 
negotiation whose interests are fundamentally antagonistic to each 
other, but common representation is permissible where the clients are 
generally aligned in interest even though there is some difference of 
interest among them.”  (4-1.7 Comment) 

2. Aggregate settlements.  A lawyer who represents two or more parties 
is prohibited from participating in making an aggregate settlement 
unless each client “gives informed consent, in a writing signed by the 
client.”  The lawyer’s disclosure “must include” the “nature of all of the 
claims” and “the participation of each person in the settlement.” (4-
1.8(g)) See The Florida Bar v. Kane, 202 So. 3d 11 (Fla. 2016). 
(Three attorneys disbarred for making aggregate settlement for 441 
clients without disclosing material facts to clients.) 

3. Confidentiality and secrets.  “[I]n a joint representation it is ordinarily 
assumed that the joint clients and the lawyer are sharing information 
and have no secrets from each other.”  Hazard, The Law of Lawyering, 
section 1.9:104, p. 295.  However, Opinion 95-4 states: “We conclude 
that Lawyer owes duties of confidentiality to both Husband and Wife, 
regardless of whether they are being represented jointly.  Accordingly, 
under the facts presented Lawyer is ethically precluded from 
disclosing the separate confidence to Wife without Husband’s 
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consent.”  The Opinion also concludes that “Lawyer must withdraw 
from the joint representation under the facts presented.”  See also 
Lincoln Associates & Const, Inc. v. Wentworth Const. Co., Inc., 26 So. 
3d 638 (Fla. 3d DCA 2010) ("The concurrent representation of two 
parties in the same action gives 'rise to an irrefutable presumption that 
confidences [are] disclosed during the course of that relationship.'") 

4. Subsequent conflict.  If a conflict later arises and the lawyer withdraws 
from representing one of the clients, the lawyer's ability to continue 
representing any of the clients is determined by Rule 4-1.9, relating to 
former clients.  (4-1.7 Comment) 

5. Medical malpractice cases.  In a medical malpractice case, it is 
“extremely unlikely” that one attorney could ethically represent three 
defendants when each could be responsible to the others for 
contribution.  (Opinion 87-1)  However, some courts have determined 
that the doctrine of “contribution” became obsolete after “joint and 
several” liability was abolished, so the current viability of this Opinion 
is debatable.  See T&S Enterprises Handicap Accessibility, Inc. v. 
Wink Indus. Maintenance and Repair, Inc., 11 So. 3d 411 (Fla. 2d 
DCA 2009).  But compare Liberty Mutual Fire Ins. Co. v. Wal-Mart 
Stores East, LP, 269 F. Supp. 3d 1254 (M.D. Fla. 2017) (holding that 
contribution still exists in some circumstances). 

6. Auto cases.  In an automobile accident case, may one attorney 
represent both the driver and the passenger in a suit against a third 
party?  “Each case must be dealt with on its own facts,” according to 
Opinion 02-3, which sets forth an excellent analysis of various 
scenarios. 

7. Mother and father.  In Pitcher v. Zappitell, 160 So. 3d 145 (Fla. 4th 
DCA 2015), a lawyer represented both the father and the mother in a 
case involving the death of their child.  The lawyer obtained a verdict 
of $4,200,000 and was sued for malpractice.  Why?  The parents were 
divorced, and the mother was awarded $4,000,000 compared to only 
$200,000 for the father.  The father alleged that the lawyer "failed to 
obtain his informed consent to joint representation," pursuant to Rule 
4-1.7(b)(4) and that the lawyer was reluctant to "impeach the negative 
trial testimony of the Mother."  Summary judgment in favor of the 
attorney was reversed by the appellate court. 

D. Multiple insureds.  May one lawyer hired by an insurance company represent 
the insured party and a second party who was named as an “additional 
insured” when the complaint alleges that both “were directly negligent” and 
when each defendant alleges that it was relieved of responsibility due to the 
negligence of the other?  No, the insurance company must provide separate 
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counsel for each defendant. University of Miami v. Great American Assurance 
Company, 112 So. 3d 504 (Fla. 3d DCA 2013). 

E. Insurer and insured.  “[T]he same attorney may often ethically represent both 
the insured and the insurer” provided their interests are not adverse. 
Progressive Express Ins. Co. v. Scoma, 975 So. 2d 461, 466 (Fla. 2d DCA 
2007).  See also Rule 4-1.7(e) and Comment.  

1. Scope of Representation.  An amendment to Rule 4-1.7 states that “a 
lawyer has a duty to ascertain whether the lawyer will be representing 
both the insurer and the insured as clients, or only the insured” and to 
inform both of them “regarding the scope of representation.” (4-1.7(e)) 

2. Primary duty to insured.  If a lawyer is hired by an insurance company 
to defend an insured in a suit alleging breach of contract and 
negligence, should the lawyer move for summary judgment on the 
negligence count if the motion could eliminate the basis for insurance 
coverage and leave the insured without representation?  According to 
Opinion 97-1: 

An attorney who has been hired by an insurance 
company to represent an insured owes his primary duty 
to the insured.  An attorney may not ethically continue 
the representation of the insured under instructions from 
the insurance carrier that the lawyer file for summary 
judgment where the attorney has determined that such a 
motion would be against the insured’s interest. 

3. Statement of Insured Client’s Rights.  According to Rule 4-1.8(j), a 
lawyer hired by an insurance company to represent an insured in a 
personal injury, wrongful death, or property damage case must provide 
the insured with a Statement of Insured Client’s Rights. 

4. Insurance Staff Attorneys.  Rule 4-7.10(g) requires lawyers “who 
practice law as employees within a separate unit of a liability insurer 
representing others pursuant to policies of liability insurance” to make 
various disclosures. 

F. Positional conflicts.  “A lawyer may represent parties having antagonistic 
positions on a legal question that has arisen in different cases, unless 
representation of either client would be adversely affected.  Thus, it is 
ordinarily not improper to assert such positions in cases pending in different 
trial courts, but it may be improper to do so in cases pending at the same time 
in an appellate court.”  (4-1.7 Comment) 

G. Former clients.  Generally, a lawyer does not have a conflict of interest in 
representing one client against a former client unless the subject of the 
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representation is “substantially related” to the matter in which the lawyer 
represented the former client.  However, a lawyer is not permitted to “use 
information relating to the representation to the disadvantage of the former 
client” unless the information has become “generally known.”  Furthermore, a 
lawyer may not “reveal information” relating to a prior representation except 
as otherwise permitted or required by the rules.  (4-1.9) See State Farm Mut. 
Auto. Ins. Co. v. K.A.W., 575 So. 2d 630 (Fla. 1991). 

1. “Substantially related.”  “Matters are ‘substantially related’ for purposes 
of this rule if they involve the same transaction or legal dispute, or if 
the current matter would involve the lawyer attacking work that the 
lawyer performed for the former client.”  (4-1.9 Comment) 

2. Similar cases.  “[G]eneral knowledge of the client’s policies and 
practices generally will not preclude a subsequent representation” that 
is adverse to the client.  Moreover, a lawyer “who recurrently handled 
a type of problem for a former client is not precluded from later 
representing another client in a wholly distinct problem of that type 
even though the subsequent representation involves a position 
adverse to the former client.”  (4-1.9 Comment) 

a. Notwithstanding this Comment, a federal court in Florida 
disqualified an attorney from representing a plaintiff in a 
products liability case against Kowasaki because the attorney 
had represented Kowasaki seven years previously in product 
liability cases.  Contant v. Kowasaki Motors Corp., U.S.A., Inc., 
826 F. Supp. 427 (M.D. Fla. 1993) See also Pastor v. 
Transworld Airlines, Inc., 951 F. Supp. 27 (E.D. N.Y. 1996) 
(former in-house counsel disqualified from representing plaintiff 
against counsel’s former employer).  However, in Health Care 
and Retirement Corporation of America, Inc. v. Bradley, 961 
So. 2d 1071 (Fla. 4th DCA 2007), the court refused to 
disqualify a lawyer who had previously represented the 
opposing party in similar cases, explaining that: “Unlike two 
products liability cases involving the identical product, each 
negligence case turns on its own facts.” 

3. “Generally known.”  The Comment to Rule 4-1.9 explains that the 
phrase “generally known” refers to information “that has been widely 
disseminated by the media to the public, or that typically would be 
obtained by any reasonably prudent lawyer who had never 
represented the former client.” 

4. Waiver.  In some circumstances, the former client may waive a conflict 
by giving “informed consent.”  (4-1.9 and 4-1.6) In contrast to waivers 
by current clients pursuant to Rule 4-1.7, waivers by former clients 
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pursuant to Rule 4-1.9 are not required to be confirmed in writing or 
stated on the record at a hearing. 

5. Passage of time/remoteness.  In ASI Holding Company, Inc. v. Royal 
Beach & Golf Resorts, LLC., 163 So. 3d 668 (Fla 1st DCA 2015), the 
trial court had denied a motion to disqualify based, in part, on “[t]he 
time that separates the [prior] representation and the [current] 
representation.”  The appellate court reversed, explaining: “Notably, 
nothing in the rule or caselaw suggests that questions regarding 
conflicting representations turn on the passage of time.” 

H. Hot potato doctrine.  At the same time a lawyer is representing client A, client 
B contacts the lawyer about suing A on a matter that is totally unrelated to the 
matter in which the lawyer is representing A.  May the lawyer withdraw from 
representing A - thereby making A a former client - and accept B’s case 
against A?  No.  A lawyer may not “drop one client like a hot potato in order to 
treat it as though it were a former client for the purpose of resolving a conflict 
of interest dispute.”  Value Part, Inc. v. Clements, 2006 WL 22525 41 (N.D. Ill. 
Aug. 2, 2006), cited with approval by Young v. Achenbauch, 136 So. 3d 575 
(Fla. 2014) (“Attorneys may not avoid this rule [i.e., the rule requiring 
attorneys to decline representation if a conflict exists] by taking on 
representation in which a conflict of interest already exists and then convert a 
current client into a former client by withdrawing from the client’s case.”)  See 
also Harrison v. Fisons Corp., 819 F. Supp. 1039 (M.D. Fla. 1993) (“A lawyer 
may not evade ethical responsibilities by choosing to jettison a client whose 
continuing representation becomes awkward.  Allowing lawyers to pick the 
more attractive representation would denigrate the fundamental concept of 
client loyalty.”)  In The Florida Bar v. Hunter, Case No.: SC16-1006, April 11, 
2018, a lawyer was suspended for thirty days for violating the hot potato 
doctrine. 

I. Prospective clients.  An attorney-client relationship may arise “if the client 
merely consulted the attorney ... with the view to employing the attorney 
professionally ... although the attorney is not subsequently employed.” 
Garner v. Somberg, 672 So. 2d 852 (Fla. 3d DCA 1996) (attorney disqualified 
by opposing party who consulted him even though attorney had no 
recollection of consultation and movant did not prove that any specific 
confidential information was disclosed).  See also Metcalf v. Metcalf, 785 So. 
2d 747 (Fla. 5th DCA 2001).  “[T]he test for an attorney-client relationship is a 
subjective one and hinges upon the client’s belief that he is consulting a 
lawyer in that capacity and his manifested intention is to seek professional 
legal advice.  However, this subjective belief must ... be a reasonable one.” 
Mansur v. Podhurst Orseck, P.A., 994 So. 2d 435, 438 (Fla. 3d DCA 2008) 
(quoting The Florida Bar v. Beach, 675 So. 2d 106, 109 (Fla. 1996)). 
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1. Irrefutable presumption.  If a relationship is shown to have existed, 
there is “an irrefutable presumption that confidences were disclosed 
during that relationship.”  State Farm Mutual Automobile Insurance Co. 
v. K.A.W., 575 So. 2d 630 (Fla. 1991).  However, this “irrefutable 
presumption only applies in the case of a direct attorney-client 
relationship as governed by rule 4-1.9, not in the case of an imputed 
disqualification as governed by rule 4-1.10(b).” Scott v. Higginbottom, 
834 So. 2d 221 (Fla. 2d DCA 2002) (no disqualification of law firm 
based on its hiring a “newly affiliated lawyer” who had worked at firm 
representing opposing party but claimed he did not acquire any 
confidential information about the case). 

2. Rule 4-1.18.  In 2006, the Florida Supreme Court adopted a new rule, 
4-1.18, titled “Duties to Prospective Clients,” which permits a law firm 
to avoid disqualification as a result of consultation with a prospective 
client if:  (i) the lawyer who consulted with the prospective client “took 
reasonable measures to avoid exposure to more disqualifying 
information than was reasonably necessary to determine whether to 
represent the prospective client”; (ii) that attorney is “timely screened” 
from participating in the matter; (iii) the attorney is apportioned no part 
of the fee, and (iv) written notice of the subject matter of the 
consultation and the screening procedures is promptly given to the 
prospective client.  Furthermore, according to the Comment, even the 
lawyer who had the consultation should not be disqualified if the 
lawyer received no “information that could be used to the 
disadvantage of the prospective client” or if the prospective client 
consulted the lawyer “with the intent of disqualifying the lawyer from 
the matter, with no intent of possibly hiring the lawyer.” 

3. Unsolicited information.  What if a person sends information to a 
lawyer on a “totally unsolicited basis” with no prior communication? 
According to Opinion 07-3, the lawyer “will not have a conflict of 
interest in representing the adversary” of the person and “may disclose 
or use that unsolicited information” in representing the adversary.  The 
Opinion suggests that lawyers include a disclosure statement on their 
websites explaining these issues. 

J. Imputed conflicts.  When a lawyer has a conflict of interest the conflict is 
generally imputed to all lawyers who are “associated” with that lawyer's firm 
“unless the prohibition is based on a personal interest of the prohibited lawyer 
and does not present a significant risk of materially limiting the representation 
of the client by the remaining lawyers in the firm.”  (4-1.10(a)) 

1. Associated lawyers.  “The meaning of ‘associated’ is not completely 
clear.  But one thing is clear:  not every lawyer who is paid by a law 
firm to do work of a legal nature is ‘associated’ with the firm.  Thus, for 
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example, a firm can outsource research or other support services so 
long as the firm complies with any applicable requirements on billing 
and on disclosures to the client.  [Citations omitted.]  An attorney to 
whom work is outsourced – for example, an attorney who contracts to 
do research or draft pleadings from the attorney’s own premises on 
the attorney’s own schedule – ordinarily is not an associate.”  Brown v. 
Florida Dept. of Highway Safety and Motor Vehicles, 2012 WL 
4758150 (N.D. Fla.) (motion to disqualify “denied because the firm and 
the attorney entered only an outsourcing relationship that did not rise 
to the level of an association”). 

2. Co-counsel.  The imputation rules may, under certain circumstances, 
be extended to co-counsel in a separate firm.  Zarco Supply Co. v. 
Bonnell, 658 So. 2d 151 (Fla. 1st DCA 1995) (“To the extent the two 
firms worked together to draft the complaint ... it appears illogical to 
assume the two firms have not exchanged confidential information. 
Thus, ... the two firms may be viewed as one ‘law firm.’”). But see 
Estate of Jones v. Beverly Health and Rehab. Servs., Inc., 68 F. Supp. 
2d 1304 (N.D. Fla. 1999) (“In general the law does not impute 
disqualification between firms, even where members of the two firms 
are working together, so long as there is ‘only a small actual risk of 
confidential information spreading from the primarily conflicted lawyer 
to the second firm.’”); Baybrook Homes, Inc. v. Banyan Constr. Dev., 
Inc., 991 F. Supp. 1440 (M.D. Fla. 1997) 

3. Exception – lawyer as witness.  Disqualification of a lawyer from acting 
as an advocate at trial because the lawyer will be a witness does not 
disqualify other lawyers in the firm from acting as advocates at the trial 
so long as there is no conflict of interest under Rules 4-1.7 or 4-1.9. 
(4-3.7(b)) See City of Lauderdale Lakes v. Enterprise Leasing Co., 654 
So. 2d 645 (Fla. 4th DCA 1995) (error to disqualify attorney because 
another lawyer in the firm is a witness when the testimony is not 
adverse to the client). 

K. Related lawyers.  Lawyers who are closely related by either blood or marriage 
may not represent adverse parties in a matter except with consultation and 
consent.  (4-1.7(d)) 

1. No imputation.  This disqualification is “personal and is not imputed to 
members of firms with whom the lawyers are associated.”  (4-1.7 
Comment)  

L. Newly affiliated lawyer.  When a lawyer moves between firms, the lawyer’s 
new firm may be disqualified, under certain circumstances, from representing 
clients on matters that are substantially related to matters worked on by the 
lawyer’s former firm if the lawyer acquired “actual knowledge” of confidential 
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information.  (4-1.10(b) and Comment) See Akrey v. Kindred Nursing Centers 
East, LLC, 837 So. 2d 1142 (Fla. 2d DCA 2003); Nissan Motor Corp. in 
U.S.A. v. Orozco, 595 So. 2d 240 (Fla. 4th DCA 1992); Philip Morris USA Inc. 
v. Caro, 207 So. 3d 944 (Fla. 4th DCA 2016).  Similarly, the lawyer’s former 
firm may be prohibited, under certain circumstances, from representing a 
person “with interests materially adverse” to those of a client represented by 
the formerly associated lawyer while at the firm if any lawyer remaining in the 
firm has confidential information.  (4-1.10(b) and (c) and Comment) 

1. Test.  “Thus, under Rule 4-1.10(b), in order to establish a prima facie 
case for disqualification, the moving party must show that the newly 
associated attorney acquired confidential information in the course of 
the attorney’s prior representation....  After the moving party meets this 
burden, the burden shifts to the firm whose disqualification is sought to 
show that the newly associated attorney has no knowledge of any 
material confidential information.” Scott v. Higginbottom, 834 So. 2d 
221 (Fla. 2d DCA 2002). 

2. Presumption inapplicable. The “irrefutable presumption that 
confidences were disclosed” (as discussed in Garner v. Somberg, 672 
So. 2d 852 (Fla. 3d DCA 1996)) “does not apply” in the case of an 
imputed disqualification governed by Rule 4-1.10(b). Solomon v. 
Dickison, 916 So. 2d 943 (Fla. 1st DCA 2005). 

3. Competing affidavits require hearing.  When the parties submit 
competing affidavits “the trial court needs to resolve by an evidentiary 
hearing” whether the newly associated attorney “received confidential 
information material to the issues in the underlying litigation” before 
deciding whether to disqualify the attorney’s new firm.  AGIC, Inc. v. 
North American Risk Services, Inc., 120 So. 3d 189 (Fla. 5th DCA 
2013). 

4. Chinese walls.  If a firm has a conflict as a result of a newly affiliated 
attorney’s prior involvement on the other side of a case, may the firm 
avoid disqualification by creating a Chinese wall, which screens the 
particular attorney from any participation in the matter?  This 
procedure is effective if the newly affiliated attorney’s conflict arises 
from prior employment as a public officer or employee.  (4-1.11) 
However, “the Chinese wall or screening process is not a defense 
when a private attorney joins another private firm.”  Edward J. 
DeBartolo Corp. v. Petrin, 516 So. 2d 6 (Fla. 5th DCA 1987).  (In 2009, 
the ABA amended Model Rule of Professional Conduct 1.10 to allow 
screening to avoid disqualification in this situation; The Florida Bar’s 
Board of Governors endorsed the amendment, but it has not been 
adopted by the Supreme Court of Florida.) 
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5. Firing the lawyer.  May the firm avoid disqualification by firing the 
newly affiliated lawyer? No, according to Canta v. Phillip Morris USA, 
Inc., 245 So. 3d 813 (Fla. 3d DCA 2017) (“‘Unimputing’ a conflict 
seems as implausible as unringing a bell, unscrambling an omelette, 
or pushing toothpaste back into the tube.”) In Balaban v. Phillip Morris 
USA, Inc., 240 So. 3d 896 (Fla. 4th DCA 2018), the appellate court 
quashed an order granting disqualification of a firm that had employed 
an attorney with a conflict.  The attorney's two-year employment with 
the disqualified firm had terminated "shortly before the motion to 
disqualify was heard," and the appellate court remanded for an 
evidentiary hearing, explaining: 

"[I]n a situation where the conflicted attorney had little or 
no involvement with the matter or matters that created 
the conflict, had little contact with other firm attorneys 
working on them, and was then terminated shortly after 
the conflict came to the attention of the firm, Rule 4-
1.10(b), standing alone, would not require the firm's 
disqualification from the ongoing case." 

In Russ v. Phillip Morris USA, Inc., 254 So. 3d 1146 (Fla. 1st DCA 
2018), the court cited Canta and Balaban and concluded: "[T]here is 
not yet any clearly established principle of law that would have 
compelled the trial court to deny the disqualification motion. 
Accordingly, certiorari relief is unavailable." 

See also Harpley v. Ducane Industries, 183 B.R. 645 (M.D. Fla. 1995) 
(“There does not appear to be any authority to cure a conflict that has 
arisen under Rule 4-1.10(b), by terminating association with a tainted 
lawyer.”).  But see School Board of Broward County v. Polera Building 
Corp., 722 So. 2d 971 (Fla. 4th DCA 1999) (After termination of 
employment of newly affiliated lawyer who had a conflict, matter was 
remanded for an evidentiary hearing to determine whether any lawyer 
remaining at the firm acquired any protected information).  In Nissan, 
supra, 595 So. 2d 240, the appellate court noted that the employment 
of the newly affiliated lawyer had been terminated in approving the trial 
court’s denial of a motion to disqualify, and in a subsequent case, the 
court explained that Rule 4-1.9, rather than Rule 4-1.10, “would have 
applied had the conflicted attorney still been associated with the firm.” 
Health Care and Retirement Corporation of America, Inc. v. Bradley, 
944 So. 2d 508 (Fla. 4th DCA 2006).   

M. Nonlawyer employees.  If a secretary or paralegal working on a particular 
case leaves his or her firm and goes to work for the firm representing an 
opposing party in the case, will the hiring firm be disqualified? 
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1. Ethics opinion.  According to Opinion 86-5, the answer is “no” but the 
hiring firm has a duty not to “seek or permit a disclosure of 
confidences ... and not to use such information” (and the former firm 
has a duty to admonish the departing employee not to reveal 
confidences).  The Opinion states that in the case of a paralegal or 
legal assistant, the former firm must advise the client of the 
employee’s departure and new employment if the employee had a 
close relationship with the client. See also, ABA Informal Ethics 
Opinion 88-1526. 

2. Conflicting appellate decisions. In Lackow v. Walter E. Heller & Co., 
Southeast, Inc., 466 So. 2d 1120 (Fla. 3d DCA 1985), the Third DCA 
held that a firm could be disqualified if the firm’s new secretary was 
“privy to confidences” of the opposing party while employed by the 
opposing party’s firm.  Subsequently, in Esquire Care, Inc. v. McGuire, 
532 So. 2d 740 (Fla. 2d DCA 1988), the Second DCA criticized 
Lackow stating that before the “drastic action of disqualification is 
considered,” the trial court “should conduct an evidentiary hearing, the 
purpose of which is to determine, not just whether a potential ethical 
violation has occurred, but whether as a result one party has obtained 
an unfair advantage over the other which can only be alleviated by 
removal of the attorney.”  The Fifth DCA followed Esquire Care, noting 
that disqualification of a party’s chosen counsel is “an extraordinary 
remedy which should be resorted to sparingly.”  Apopka v. All Corners, 
Inc., 701 So. 2d 641 (Fla. 5th DCA 1997). 

In Koulisis v. Rivers, 730 So. 2d 289 (Fla. 4th DCA 1999), the Fourth 
DCA certified conflict with Esquire Care and Apopka in disqualifying a 
law firm, explaining that “it makes no difference that Holmes was a 
secretary and not an attorney.” 

The First DCA, in Stewart v. Bee-Dee Neon & Signs, Inc., 751 So. 2d 
196 (Fla. 1st DCA 2000), held that disqualification is not required if the 
employee was not “exposed to confidential information” that is material 
to the case.  Even with such exposure, disqualification is not required 
if: the employee has not disclosed confidential information to the new 
firm; the employee has not and will not work on the case at the new 
firm; and adequate screening measures have been implemented. 
(The court also noted that the former firm has “an independent duty 
under Rule 4-5.3 to instruct the departing nonlawyer ... not to reveal 
... any confidential information....”) 

In First Miami Securities, Inc. v. Sylvia, 780 So. 2d 250 (Fla. 3d DCA 
2001), the Third DCA disagreed with Stewart, explaining that “actual 
knowledge is the focus of the inquiry and screening is not a valid 
defense to disqualification.”  The court adopted the “burden shifting 
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test from the Fourth District’s Koulisis opinion,” noting that while the 
record established that the secretary had been “exposed” to 
confidential information at the former firm (giving rise to a “rebuttable 
presumption” that she had “actual knowledge”), the case must be 
remanded for an evidentiary hearing to determine whether the current 
employer could overcome the presumption by proving that she did not 
have “actual knowledge” of any confidential information.   

In 2004, the Fourth DCA rejected “the view allowing for the screening 
of nonlawyer employees” and adhered to its prior opinion in Koulisis, 
supra, but held that “brief and now-completed employment in opposing 
counsel’s firm, in a non-legal capacity, represent an exception to the 
rule in Koulisis.”  Eastrich No. 157 Corp. v. Gatto, 868 So. 2d 1266 
(Fla. 4th DCA 2004). 

3. 2006 Amendment.  In 2006, the Florida Supreme Court adopted an 
amendment to the Comment to Rule 4-1.10 stating that the imputation 
rule “does not prohibit representation by others in the firm where the 
person prohibited from involvement in a matter is a nonlawyer, such as 
a paralegal or secretary.  Such persons, however, ordinarily must be 
screened from any personal participation in the matter....”  As of 2006, 
the word “screened” is a defined term in the “Terminology” section at 
the beginning of the Rules of Professional Conduct. 

N. Conflict alleged by adversary.  “As a general proposition, ‘a party … does not 
have standing to seek disqualification where, as here, there is no privity of 
contract between the attorney and the party claiming a conflict of interest.’” 
THI Holdings, LLC v. Shattuck, 93 So. 3d 419 (Fla. 2d DCA 2012).  While 
“opposing counsel may properly raise the question” of conflict of interest in a 
proper case, such an objection “should be viewed with caution” because “it 
can be misused as a technique of harassment.”  (4-1.7 Comment).  See 
Anderson Trucking Service, Inc. v. Gibson, 884 So. 2d 1046 (Fla. 5th DCA 
2004); Singer Island Ltd., Inc. v. Budget Constr. Co., Inc., 714 So. 2d 651 
(Fla. 4th DCA 1998); Yang Enterprises, Inc. v. Georgalis, 988 So. 2d 1180 
(Fla. 1st DCA 2008) (“Such motions are ‘generally viewed with skepticism 
because ... [they] are often interposed for tactical purposes.’”).   

O. Disqualification for conflict.  While lawyers were disqualified in a number of 
the cases cited above, including Young v. Achenbauch, 136 So. 3d 575 (Fla. 
2014), disqualification of a party’s lawyer is nevertheless “an extraordinary 
remedy that should be used most sparingly.” Akrey v. Kindred Nursing 
Centers East, LLC, 837 So. 2d 1142 (Fla. 2d DCA 2003).  “Since the remedy 
of disqualification strikes at the heart of one of the most important 
associational rights, it must be employed only in extremely limited 
circumstances.”  Coral Reef of Key Biscayne Developers, Inc. v. Lloyd’s 
Underwriters at London, 911 So. 2d 155 (Fla. 3d DCA 2005).  Disqualification 
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“is a drastic measure which courts should hesitate to impose except when 
absolutely necessary.” Freeman v. Chicago Musical Instrument Co., 689 
F.2d 715, 721-22 (7th Cir. 1982).  Moreover, a party can waive its right to 
seek disqualification of the opposing party’s counsel by failing to move for 
disqualification promptly upon learning of the facts leading to the alleged 
conflict.  Information Systems Associates, Inc. v. Phuture World, Inc., 106 So. 
3d 982, 985 (Fla. 4th DCA 2013) (waiver of right to seek disqualification after 
delay of nine months). 

P. Disqualification – federal cases.  Federal cases apply a “balancing test” and 
state that “[d]isqualification is not mandatory, even if a court finds a lawyer is 
violating a conflict-of-interest rule,” explaining that “[i]nstead, a ‘court should 
be conscious of its responsibility to preserve a reasonable balance between 
the need to ensure ethical conduct on the part of lawyers appearing before it 
and other social interests, which include the litigant’s right to freely chosen 
counsel.’”  Lanard Toys Limited v. Dolgencorp LLC, 2016 WL 7326855 (M.D. 
Florida 2016).  In applying the “balancing test,” the Court in Lanard Toys 
stated that the “pertinent factors may include the nature of the ethical 
violation, the age of the case, the prejudice to the parties, the effectiveness of 
counsel in light of the violation, the public’s perception of the profession, 
whether the attempt to disqualify is a tactical device or a means of 
harassment, and whether any screening measures have been implemented.” 
Id.  While this balancing test has been applied by federal courts in Florida, the 
Florida Supreme Court has held that it “is not the proper test for motions to 
disqualify counsel as set forth by this Court.”  Young v. Achenbauch, 136 So. 
3d 575, 581 (Fla. 2014). 

1. While several opinions from federal courts in Florida state that “any 
doubt must be resolved in favor of disqualification” [e.g., McPartland v. 
ISI Investment Services, 890 F. Supp. 1029 (M.D. Fla. 1995)], the 
authority cited for that proposition in the opinions does not support the 
quoted language. 

Q. Appearance of impropriety.  Canon 9 of the Code of Professional 
Responsibility stated that “a lawyer should avoid even the appearance of 
impropriety.”  While the Code was superseded in 1987 with the adoption of 
the Rules Regulating The Florida Bar, the Florida Supreme Court, in 
disqualifying a lawyer for a conflict, explained that “we do not believe that a 
different standard now applies because the specific admonition to avoid the 
appearance of impropriety does not appear in the Rules of Professional 
Conduct.”  State Farm Mut. Auto Ins. Co. v. K.A.W., 575 So. 2d 630 (Fla. 
1991).  But see Armor Screen Corp. v. Storm Catcher, Inc., 709 F. Supp. 2d 
1309 (S.D. Fla. 2010) (“This Court does not read the decision as retaining the 
appearance of impropriety standard and respectfully disagrees with those 
courts that do.”) 
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R. Disqualification based on informational advantage. A law firm may be 
disqualified based on an improper “informational advantage”, even though the 
adverse party was never a client or a prospective client. Frye v. Ironstone 
Bank, 69 So. 3d 1046 (Fla. 2d DCA 2011). In that case, a law firm was 
disqualified from representing a bank in a suit on a guaranty because the law 
firm was also representing the guarantor’s former lawyer (who had 
represented the guarantor in connection with the guaranty and asset 
planning) in a separate malpractice suit and, therefore, had access to 
confidential information.  According to Gutierrez v. Rubio, 126 So. 3d 320 
(Fla. 3d DCA 2013), “Disqualification cases require the court to make a 
factual determination that 1) there is proof that confidential information was 
actually disclosed and 2) that this information gave the non-moving party an 
unfair tactical advantage.” 

S. Forfeiture of fees.  An attorney is entitled to a reasonable fee for services 
rendered before he knows or should have known of a conflict.  Hill v. 
Douglass, 271 So. 2d 1 (Fla. 1972).  However, this entitlement “terminates 
when the attorney realizes or should realize” that a conflict exists.  Adams v. 
Montgomery, Searcy & Denney, P.A., 555 So. 2d 957 (4th DCA 1990). 
Accordingly, fees collected for services after a conflict should have been 
recognized may be subject to forfeiture.  See also Rule 3-5.1(i) and The 
Florida Bar v. St. Louis, 967 So. 2d 108 (Fla. 2007). 

T. Setting aside judgment.  In order to have a judgment set aside based on a 
conflict of interest, “actual prejudice” must be established.  Henry v. 
Entertainment Design, Inc., 711 So. 2d 179 (Fla. 4th DCA 1998); Junger 
Utility & Paving Co., Inc. v. Myers, 578 So. 2d 1117 (Fla. 1st DCA 1989). 

IV.  ATTORNEY FEES AND RELATED MATTERS 

A. General.  Lawyers may not charge fees that are “illegal, prohibited, or clearly 
excessive” or obtained through “advertising or solicitation not in compliance 
with the Rules Regulating the Florida Bar or are otherwise illegal or 
prohibited.”  (4-1.5(a)) 

1. Excessive fees.  A fee is “clearly excessive” when “a lawyer of 
ordinary prudence” would have “a definite and firm conviction” that the 
fee “[e]xceeds a reasonable fee ... to such a degree as to constitute 
clear overreaching or an unconscionable demand....”  (4-1.5(a)(1)). 
Factors to be considered in determining whether a fee is “reasonable” 
are set forth in Rule 4-1.5(b). 

2. Unit billing.  “Unit billing” has been disapproved by Florida courts.  See 
The Florida Bar v. Richardson, 574 So. 2d 60 (Fla. 1990), cert. denied, 
502 U.S. 811 (1991) (“[A]bsolutely no justification exists to bill for 
twenty minutes for every telephone call....”); Browne v. Costales, 579 
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So. 2d 161 (Fla. 3d DCA), rev. denied, 593 So. 2d 1051 (Fla. 1991) 
(“We cannot condone the practice of unreasonable ‘unit billing’ for an 
attorney’s time without regard for the actual time spent on true legal 
work.”). 

3. Block billing.  “[B]lock billing makes judicial review unnecessarily 
difficult and warrants reduction of the number of hours claimed in the 
attorneys’ fee motion.  However, the mere fact that an attorney 
includes more than one task in a single billing entry is not, in itself, 
evidence of block billing.”  Franklin v. Hartford Life Ins. Co., 2010 WL 
916682 (M.D. Fla.) 

4. Nonrefundable fees.  Nonrefundable retainers are permissible, but 
they are subject to Rule 4-1.5 regarding clearly excessive fees. 
(Opinion 93-2) As of 2010, they must be “confirmed in writing.”  (4-1.5) 
Circumstances such as the death of the client or the early termination 
of the attorney-client relationship can cause an otherwise permissible 
fee to become “clearly excessive.”  Florida Bar v. Grusmark, 544 So. 
2d 188 (Fla. 1989). 

5. Bonuses.  “Fees that provide for a bonus ... can be effective tools for 
structuring fees.”  However, “the bonus ... must be stated clearly in 
[the] amount or formula for calculation of the fee” and bonuses are 
impermissible in some types of cases, such as domestic relations.  (4-
1.5 Comment) 

6. Costs.  Rule 4-1.5 was amended in 2004 to specifically state that 
costs, as well as fees, are subject to the prohibitions in the Rule, as 
set forth above.  Factors to be considered in determining whether 
costs are reasonable are set forth in Rule 4-1.5(b).  Subsection 
(b)(2)(E) provides a “safe harbor” by stating: “When the parties have a 
written contract in which the method is established for charging costs, 
the costs charged thereunder shall be presumed reasonable.” 

7. Surcharge on Costs.  “[I]n the absence of disclosure to the contrary, it 
would be improper if the lawyer assessed a surcharge on ... 
disbursements [such as for court reporters and travel] over and above 
the amount actually incurred unless the lawyer herself incurred 
additional expenses beyond the actual cost of the disbursement item.” 
(ABA Formal Opinion 93-379)  A new Comment to Rule 4-1.5, adopted 
in 2004, states that “[f]iling fees, transcription, and the like should be 
charged to the client at the actual amount paid by the lawyer.” 
However, the lawyer and client may agree to a reasonable charge for 
“in-house” costs, such as copying, faxing, long distance telephone and 
computerized research and for “in-house” services, such as paralegal, 
investigative accounting and courier services. 
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8. Percentage of fees.  Instead of tracking and itemizing all actual costs, 
is it proper to charge a client 4% of all fees billed to cover costs, 
assuming the client has agreed to such an arrangement in the retainer 
agreement?  No, according to Staff Opinion 30989, dated January 4, 
2012, which was affirmed by the Professional Ethics Committee on 
June 22, 2012. 

9. Administrative fee for opening file.  In The Florida Bar v. Carlon, 820 
So. 2d 891 (Fla. 2002), the Florida Supreme Court upheld a referee’s 
finding that a fee “including a $500 administrative fee for opening 
Woodburn’s file” was unreasonable. 

10. Overhead.  “It is unprofessional and undignified for an attorney to 
separately charge a client for costs of secretarial work unless such 
work is extraordinary or unusual.”  (Opinion 75-29 and see 4-1.5 
Comment).  A new Comment to Rule 4-1.5, adopted in 2004, states 
that “[g]eneral overhead should be accounted for in a lawyer’s fee, 
whether the lawyer charges hourly, flat, or contingent fees.” 

11. Credit Cards.  Rule 4-1.5(h) states that lawyers may accept payment 
under a “credit plan,” and the Comment states that “[c]redit plans 
include credit cards.”  The original Rule stated that “[n]o higher fee 
shall be charged and no additional charge shall be imposed,” and the 
Comment explains that when a credit card is used to pay a refundable 
retainer or other advance the lawyer must not only place the funds 
received in trust but add “the lawyer’s own money ... in an amount 
equal to the amount charged” by the credit card company.  However, 
the Rule was amended, effective March 5, 2019, to "allow lawyers to 
pass the actual costs resulting directly from a client's choice to pay a 
bill or invoice with a credit card, or make payments under a credit plan, 
to that client."  In re: Amendments to Rules Regulating the Florida Bar 
– Biennial Petition, __ So. 3d __ (Fla. 2019). 

B. Void agreements.  Generally, fee agreements “which do not comply with the 
regulations [i.e., the Rules of Professional Conduct] are ... void as against the 
public interest.”  Chandris v. Yanakakis, 668 So. 2d 180 (Fla. 1995).  “A fee 
obtained by unethical means is a prohibited fee.”  The Florida Bar v. Adorno, 
60 So. 3d 1016 (Fla. 2011).  For example, fee agreements procured through 
improper solicitation are void, and “an attorney’s fee agreement that includes 
an unenforceable contingency provision is void in its entirety.”  King v. Young, 
Berkman, Berman, & Karph, P.A., 709 So. 2d 572 (Fla. 4th DCA 1998). 
However, in Lackey v. Bridgestone/Firestone, Inc., 855 So. 2d 1186 (Fla. 3d 
DCA 2003), the court held that so long as the “contingent fee clauses ... do 
not violate the rules,” non-complying clauses on other matters may be 
severed and “do not render the agreement void.”  See also, State Contracting 
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& Eng’g Corp. v. Condotte America, Inc., 368 F. Supp. 2d 1296 (S.D. Fla. 
2005), affirmed, 197 Fed. Appx. 915 (2006), in which the court enforced a 
contingent fee agreement despite several “minor” violations of the rules. 

1. Third-party challenges.  However, in Corvette Shop & Supplies, Inc. v. 
Coggins, 779 So. 2d 529 (Fla. 2d DCA 2001), the court upheld an 
award of contingent fees in a challenge by the opposing party, even 
though the contingent fee contract was not reduced to writing until 
after the trial.  The court explained that Rule 4-1.5(f) was intended to 
protect clients rather than to allow opposing parties to avoid payment 
of fees after losing a case.  Rule 4-1.5(e), as amended effective 
January 1, 2006, states: “The fact that a contract may not be in accord 
with these rules is an issue between the attorney and client and a 
matter of professional ethics, but is not the proper basis for an action 
or defense by an opposing party when fee-shifting litigation is 
involved.”   

2. Quantum meruit.  “Even though a member of The Florida Bar cannot 
claim fees based upon a non-complying agreement, the attorney 
would still be entitled to the reasonable value of his or her services on 
the basis of quantum meruit.”  Chandris, supra, 668 So. 2d 180, 186. 
Similarly, in King, supra, the court explained: “[w]hen a fee agreement 
... fails to comply with the Rules Regulating The Florida Bar, the 
attorney is entitled to recover on the basis of quantum meruit.”  See 
also, O'Malley v. Freeman, 241 So. 3d 204 (Fla. 4th DCA 2018) 
(contingent fee agreement signed by person without authority is 
unenforceable, but attorney could pursue claim for quantum meruit 
based on "totality of circumstances").  However, when a fee 
agreement is procured through improper solicitation, the attorney “is 
entitled to no fruit from the forbidden tree on any theory of recovery 
recognized in law or equity.”  Spence, Payne, Masington & Grossman, 
P.A. v. Gerson, 483 So. 2d 775 (Fla. 3d DCA), rev. denied, 492 So. 2d 
1334 (Fla. 1986).  See also, Morrison v. West, 30 So. 3d 561 (Fla. 4th 
DCA 2010) (“We hold that it violates public policy for a court to award 
a fee, even in quantum meruit, for the unlicensed practice of law.”) 

C. Duty to communicate.  “When the lawyer has not regularly represented the 
client, the basis or rate of the fee shall be communicated to the client, 
preferably in writing, before or within a reasonable time after commencing 
the representation.”  (4-1.5(e)) (emphasis added)  Certain types of fees must 
be confirmed in writing, such as contingent fees (as discussed below) and 
any nonrefundable retainer (as provided in an amendment to 4-1.5(e), 
effective February 1, 2010). 

D. Security for fees.  Rule 4-1.8(a) prohibits a lawyer from acquiring a security 
interest adverse to the client (except “a lien granted by law”) unless: the terms 
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are fair and fully disclosed in writing, the client is given an opportunity to seek 
independent counsel and the client gives informed consent in writing.  See 
Lee v. Gadasa Corp., 714 So. 2d 610, 612 (Fla. 1st DCA 1998).   

1. Liens on client’s homestead.  May a lawyer enforce a charging lien 
against a client’s homestead?  In Trontz v. Winig, 905 So. 2d 1026 
(Fla. 4th DCA 2005), the court affirmed a judgment foreclosing a 
lawyer’s charging lien on a client’s homestead where the client had 
“specifically waived his homestead protection” and agreed to an order 
that applied the charging lien to his homestead.  Similarly, in Demayo 
v. Chames, 30 Fla. L. Weekly D2692 (Fla. 3d DCA Nov. 30, 2005), the 
court allowed an attorney to enforce a charging lien against a client’s 
homestead where the fee agreement specifically provided that “the 
client hereby knowingly, voluntarily and intelligently waives his rights to 
assert his homestead exemption in the event a charging lien is 
obtained to secure the balance of attorney’s fees and costs.”  A strong 
dissent in DeMayo noted that the Florida Supreme Court had 
previously refused to enforce contractual waivers of homestead 
protection on public policy grounds in Sherbill v. Miller Mfg. Co., 89 So. 
2d 28 (Fla. 1956).  On March 15, 2006, the Third DCA withdrew its 
opinion dated November 30, 2005, and held that the attempted waiver 
was invalid. DeMayo v. Chames, 934 So. 2d 548 (Fla. 3d DCA 2006), 
rev. granted, 948 So. 2d 758 (2007), aff’d Chames v. DeMayo, 972 
So. 2d 850 (Fla. 2007). 

E. Acquiring interest in cause of action.  Rule 4-1.8(i) specifically prohibits a 
lawyer from acquiring “a proprietary interest in the cause of action or subject 
matter of the litigation” (except that a lawyer may “acquire a lien granted by 
law” and may contract for a “reasonable contingent fee”). See The Florida 
Bar v. Perry, 377 So. 2d 712 (Fla. 1979) (Attorney disciplined for making 
arrangements to sell van to pay for fees when ownership of van was issue in 
litigation.) 

F. Charging liens.  Under certain circumstances, an attorney may assert a 
charging lien for fees and costs on a judgment or property recovered for the 
client.  JLA Inv. Corp. v. Colony Ins. Co., 922 So. 2d 249 (Fla. 2d DCA 2006). 

1. Requirements.  In Baker & Hostetler, LLP v. Swearingen, 998 So. 2d 
1158 (Fla. 5th DCA 2008), the court explained that attorneys wishing 
to impose a charging lien “must show: (1) an express or implied 
contract between attorney and client; (2) an express or implied 
understanding for payment of attorney’s fees, either dependent upon 
or out of recovery; (3) either avoidance of payment or a dispute as to 
amount of fees; and (4) timely notice.”  As to the timeliness of notice, 
the court explained that “unless jurisdiction is properly reserved by the 
trial court, a notice of an attorney’s charging lien must generally be 
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filed before the lawsuit has been reduced to judgment or dismissed 
pursuant to settlement in order to be timely.” 

2. Liability for ignoring charging lien.  In Hall, Lamb & Hall, P.A. v. 
Sherlon Investments Corp., 7 So. 3d 639 (Fla. 3d DCA 2009), the 
former client, the former client’s new counsel, and the opposing party 
were all jointly and severally liable to a law firm that had filed a 
charging lien and did not receive timely notice of a settlement. 
Arguably, opposing counsel could also be liable. 

G. Retaining liens.  An attorney may assert a possessory retaining lien for 
outstanding costs or fees on the client’s papers, money, securities, and other 
property in his or her possession.  Dowda and Fields, P.A. v. Cobb, 452 So. 
2d 1140 (Fla. 5th DCA 1984), and Opinion 88-11 (Reconsideration). 

1. Refusal to provide copies.  An attorney who properly asserts a 
retaining lien on a case file for unpaid fees or costs is not required to 
provide copies to the client. Opinion 88-11 (Reconsideration). 
According to Rutherford, Mulhall & Wargo, P.A. v. Antidormi, 695 So. 
2d 1300 (Fla. 4th DCA 1997), “[a]bsent exceptional circumstances  ... 
it is a departure from the essential requirements of the law for a court 
to disregard a retaining lien and release a client’s file before the fee 
dispute has been resolved.”  See also Foreman v. Behr, 866 So. 2d 
705 (Fla. 2d DCA 2003) (where attorney has valid lien court should not 
order attorney to turn over file to client even when client has sued 
attorney for malpractice) and Fox v. Widjaya, 2013 WL 5927583 (Fla. 
3d DCA 2013) (“It matters not that the order compelled the production 
of the documents to successor counsel, rather than to the client 
himself.”). 

2. Avoiding prejudice.  However, the attorney’s right to assert a retaining 
lien is limited by the ethical obligation that the attorney must avoid 
foreseeable prejudice to the client.  Opinion 88-11 (Reconsideration). 

3. Trust property.  Another limitation on the right to assert a retaining lien 
is set forth in the Comment to Rule 5-1.2, which states that “property 
entrusted to a lawyer for a specific purpose, including advances for 
fees, costs and expenses ... must be applied only to that purpose” and 
is “not subject to ... set-off for attorney’s fees.”  The Comment goes on 
to state that “a refusal to account for and deliver over such property 
upon demand shall be a conversion.”  See also The Florida Bar v. 
Bratton, 413 So. 2d 754 (Fla. 1982), and Opinion 87-12. 

H. Suing clients for fees.  Attorneys cannot sue current clients for fees under any 
circumstances.  Suits may be filed against former clients but only after other 
reasonable means of collection have been exhausted.  See Rule 4-1.7(b) and 
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Opinion 88-1. ("An attorney should file suit against a [former] client for fees 
only as a last resort.")  Under certain conditions, attorneys may report a 
delinquent former client to a credit reporting service and refer past due 
accounts to a reputable collection agency or assign them to a corporation 
which is wholly owned by the attorney or the attorney’s firm.  Opinions 81-3, 
90-2 and 95-3. 

I. Contingent fees - generally.  A fee may be contingent on the outcome of the 
matter for which the service is rendered, except in domestic relations and 
criminal matters.  (4-1.5(f)) 

1. Degree of risk.  However, there must be a “degree of risk” in a case to 
justify a contingent fee.  The Florida Bar v. Moriber, 314 So. 2d 145 
(Fla. 1975). Furthermore, a lawyer may not charge a contingent fee 
for recovering PIP benefits.  The Florida Bar v. Gentry, 475 So. 2d 678 
(Fla. 1985). 

2. Requirements.  Contingent fee agreements must be in writing, state 
the terms in detail, and be signed by all parties, including all lawyers or 
firms that may participate in the fee.  (4-1.5(f)(1) and (2)) Upon 
conclusion of the contingent fee matter, the lawyer shall advise the 
client of the outcome in writing.  If there is a recovery, the lawyer shall 
prepare an itemized closing statement which shall be signed by all 
parties to the agreement and retained by the lawyer for six years.  (4-
1.5(f)(2) and (5)) 

J. Contingent fees - injury cases.   Additional requirements apply to contingent 
fee agreements in claims involving personal injury and death.  (4-1.5(f)(4)) 
The additional requirements include the following: 

1. The contract must contain specific language referring to a “statement 
of client’s rights” and describing the three day rescission period.  The 
separate “statement of client’s rights” must be provided, signed, and 
retained. 

2. The amount of the contingent fee is subject to specific limitations 
which may not be exceeded absent a court order.  (The Comments 
state that these limitations “should not be construed to apply to ... the 
non-contingent portion of the fee agreement.”)  

K. Contingent fees – medical liens.  May a lawyer who is representing a client in 
a personal injury or wrongful death matter with a contingent fee refer the 
client to another lawyer to resolve medical lien and subrogation claims? 
“[W]e wish to emphasize that lawyers representing clients in personal injury, 
wrongful death, or other cases where there is a contingent fee should, as part 
of the representation, also represent those clients in resolving medical liens 
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and subrogation claims related to the underlying case.  This should be done 
at no additional charge to the client beyond the maximum contingency fee, 
even if the attorney outsources this work to another attorney or non-attorney.” 
In re: Amendments to Rule Regulating Florida Bar 4-1.5 – Fees and Costs for 
Legal Services, 202 So. 3d 37 (Fla. 2016). 

L. Contingent fees - medical malpractice.  Contingent fees in “medical liability 
cases” are subject to additional limitations set forth in Rule 4-1.5(f)(4)(B), 
which are consistent with an amendment to the Florida Constitution, but the 
Rule also provides that those limitations may be waived by the client. In re 
Amendment to the Rules Regulating The Florida Bar, 939 So. 2d 1032 (Fla. 
2006) 

M. Contingent fees - commercial cases.  Do the limitations in injury cases 
discussed above apply to commercial cases?  While Rule 4-1.5(f)(4) refers to 
“property damages” the Comment specifically states that the Rule “should not 
be construed to apply to actions or claims seeking property or other damages 
arising in the commercial litigation context.”  However, footnote 6 in a 
concurring opinion in Arabia v. Siedlecki, 789 So. 2d 380 (Fla. 4th DCA 
2001), states the view that the rule applies to all contingent fee cases, 
including those involving claims for fraud.  Also, in The Florida Bar v. 
Kavanaugh, 915 So. 2d 89 (Fla. 2005), the court held that an attorney who 
charged a fee of 53% of the recovery in a commercial case (despite an 
agreement limiting the fee to 50%) violated Rule 4-1.5(a), which prohibits a 
“clearly excessive fee.” 

N. Contingent fees - calculation.  If a client is awarded $10,000 plus statutory 
fees of $5,000, should the lawyer’s contingent fee be calculated as a 
percentage of $10,000 or $15,000? 

1. Fees on fee award.  According to World Service Life Ins. Co. v. 
Bodiford, 537 So. 2d 1381 (Fla. 1989), a lawyer “is not entitled to add 
statutory attorney’s fees to the principal and claim a percentage of the 
total.”  See also Royal Belge v. New Miami Wholesale, Inc., 858 So. 
2d 336 (Fla. 3d DCA 2003).  However, in Olmsted v. Emmanuel, 783 
So. 2d 1122 (Fla. 1st DCA 2001), a contingent fee agreement 
specifically defined the “recovery” on which the fee was to be based as 
including “court-awarded attorney’s fees,” and the court affirmed the 
trial court’s ruling that the contract was enforceable and permitted by 
the Rules Regulating the Florida Bar. 

O. Structured settlements.  “[T]he contingent fee percentage shall be calculated 
only on the cost of the structured verdict or settlement or, if the cost is 
unknown, on the present money value of the structured verdict or settlement, 
whichever is less.”  However, this rule does not apply if “the damages and the 
fee are to be paid out over the long term future schedule.”  (Rule 4-1.5(f)(6)) 
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P. Division of fees - generally.  Rule 4-1.5(g) states that a division of fees 
between lawyers who are not in the same firm may be made only if the total 
fee is reasonable and either of the following two conditions is satisfied: 

• The division is in proportion to the services performed by each lawyer; or 

• By written agreement with the client, each lawyer assumes joint 
responsibility and agrees to be available, and the agreement fully 
discloses the basis for the division of fees. 

Q. Division of fees - written agreement.  Is an oral agreement to split fees ever 
appropriate?  Yes, since the conditions referenced above in Rule 4-1.5(g) are 
in the alternative, an oral agreement to divide fees in proportion to the 
services performed by each lawyer may be appropriate in non-contingent fee 
cases.  However, in contingent fee cases, Rule 4-1.5(f)(2) states that “No 
lawyer or firm may participate in the fee without the consent of the client in 
writing” and “[e]ach participating lawyer or law firm shall sign the contract….” 

1. Absence of written agreement.  If there is no written agreement 
to divide fees in a contingent fee case, the referring attorney is not 
entitled to a fee.  In The Florida Bar v. Rubin, 709 So. 2d 1361 (Fla. 
1998), an attorney who sued another attorney for a referral fee, when 
no written agreement existed, was publicly reprimanded for attempting 
“to achieve a civil remedy ... when such remedy was ethically 
prohibited.”  In The Florida Bar v. Carson, 737 So. 2d 1069 (Fla. 
1999), the court held that Rule 4-1.5(f)(2) “clearly prohibits not only the 
actual receipt of a contingent fee without a written contract, but also 
prohibits entering into an oral agreement for such a fee.”  In Katz v. 
Frank, Weinberg & Black, P.L., __ So. 3d __ (Fla. 4th DCA 2019), a 
law firm and a former associate of the firm claimed entitlement to a 
25% referral fee, which had been interpleaded by the attorney who 
handled the case.  Because there was no written agreement as 
required by Rule 4-1.5(f)(2), the appellate court held that neither the 
law firm nor the former associate had the right to receive the 25% 
referral fee, but the court remanded so they could present evidence to 
support claims based on quantum meruit. See also Lackey v. 
Bridgestone/Firestone, Inc., 855 So. 2d 1186 (Fla. 3d DCA 2003), in 
which the court permitted two attorneys who had no written agreement 
to recover in quantum meruit for assisting a third attorney, who had a 
valid written agreement, with a contingent case. 

2. Liability for malpractice.  “Where there is an express or implied 
agreement for the payment of a referral fee, but the attorneys have not 
executed the written agreement required by Rule Regulating The 
Florida Bar 4-1.5(g), is the referring attorney civilly liable in the event 
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of legal malpractice by the working attorney?”  Yes.  Even though the 
oral or implied agreement is not enforceable by the referring attorney, 
the referring attorney is liable, according to the Third DCA, which 
certified the question quoted above to the Florida Supreme Court. 
Noris v. Silver, 701 So. 2d 1238 (Fla. 3d DCA 1997). 

R. Division of fees - injury cases.  In injury or death cases in which any part of 
the fee is contingent the division of fees between lawyers in different firms is 
subject to the rules discussed above and to the special rules in 4-1.5(f)(4), 
which provide that the lawyer assuming primary responsibility for the legal 
services must receive a minimum of 75% of the total fee, and the lawyer 
assuming secondary responsibility may receive a maximum of 25% of the 
total fee.  However, these limitations may be varied if the lawyers “accept 
substantially equal active participation in the providing of legal services” and 
seek court approval (with notice to The Florida Bar and the client) when (or 
before) suit is filed or “within 10 days of execution of a contract for division of 
fees when new counsel is engaged.” 

1. Conflict of interest.  If the referral was made because of a conflict of 
interest, the referring attorney is not permitted to receive any part of 
the fee for services performed, or to be performed, after the 
emergence of the conflict.  (Opinion 89-1) 

S. Fee division with of counsel.  May the restrictions on fee divisions between 
lawyers in different firms be avoided by forming an “Of Counsel” relationship? 
According to Opinion 94-7: “for the purposes of the fee division rules, an 
attorney is in the ‘same firm’ to which the attorney is ‘of counsel’ only if the 
attorney is ‘of counsel’ in the traditional sense - that is, only if the attorney is 
affiliated with and practices through that one firm exclusively.” (emphasis 
added) 

T. Fee division with departing lawyer.  According to Opinion 94-1, a fee splitting 
arrangement between a departing associate and a law firm is a “matter of 
contract to be decided by the parties, in accordance with applicable law.”  The 
Comment to Rule 4-5.6 (Restrictions on Right to Practice) provides that “[t]he 
percentage limitations found in Rule 4-1.5(f)(4)(D) do not apply to fees 
divided pursuant to a severance agreement” but also notes that severance 
agreements containing “punitive clauses” which “restrict competition or 
encroach upon a client’s inherent right to select counsel” are prohibited. 

1. Example.  In Miller v. Jacobs & Goodman, P.A., 699 So. 2d 729 (5th 
DCA 1997), rev. denied, 717 So. 2d 533 (Fla. 1998), the court upheld 
a provision in an employment agreement requiring an associate to pay 
a law firm 75% of any fees earned from firm clients who followed the 
associate to a new firm.  (Note: Subsequent to this decision, the Board 
of Governors ratified Opinion 93-4 which disapproves employment 
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contracts restricting a lawyer’s right to represent clients of a law firm 
after leaving the firm.)  

2. Restrictions on right to practice.  Employment agreements which 
restrict a lawyer’s right to practice after leaving a firm are discussed 
below in section XI. 

U. Fee division with nonlawyers.  Lawyers “shall not share legal fees with a non-
lawyer” except in very limited circumstances set forth in Rule 4-5.4(a).  The 
rule specifically prohibits paying bonuses to nonlawyer employees for 
bringing in cases or clients.  Further, nonlawyers may not own any interest in 
a business entity that practices law.  (4-5.4) 

V. Fee division with out-of-state lawyers.  A Florida lawyer may pay a referral fee 
to an out-of-state attorney who is consulted by a resident of his or her state 
about an accident in Florida.  (Opinion 90-8) However, an out-of-state lawyer 
who resides in Florida and is no longer actively practicing law is treated as 
any other “nonlawyer” for purposes of the fee division rules.  (Opinion 60-18) 
In Chandris, S.A. v. Yanakakis, 668 So. 2d 180 (Fla. 1995), the Florida 
Supreme Court held that “Florida contingent fee agreements entered by 
attorneys not subject to our professional regulations are unauthorized legal 
services and are void as against public policy.”  However, the court explained 
that “a non-Florida attorney can join with a Florida attorney in a joint 
representation of a client in Florida on the basis of a contingent fee 
agreement that complies with the rules.”  Opinion 17-1 states: “Florida Bar 
members may divide fees with an out-of-state lawyer whose firm includes 
non-lawyer ownership,” subject to certain conditions.  In Lackey v. 
Bridgestone/Firestone, Inc., 855 So. 2d 1186 (Fla. 3d DCA 2003), the court 
held that a non-Florida attorney who had no written agreement (but who 
worked on the case with Florida counsel who did have a valid agreement) 
was entitled to a quantum meruit recovery.  

W. Payment with media rights.  A lawyer may not negotiate an agreement giving 
the lawyer literary or media rights relating to the representation “prior to the 
conclusion of representation” of the client.  (4-1.8(d)) 

X. Advancing expenses.  A fee agreement may provide that the lawyer will 
advance all court costs and expenses of litigation, the repayment of which 
may be contingent on the outcome of the matter.  (4-1.8(e)) Except for 
advancing “court costs and expenses of litigation,” a lawyer “is prohibited 
from providing financial assistance to a client in connection with pending or 
contemplated litigation.”  (4-1.8(e)) 

1. May a lawyer agree at the outset of a case to be responsible for all 
costs and expenses (and not seek repayment from the client) even if a 
recovery is obtained?  No, according to Advisory Opinion 96-1, 
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explaining that Rule 4-1.8(e) “contemplates repayment ... in the event 
of a recovery.”  However, the rule may be different when “representing 
an indigent client.”  Rule 4-1.8(e)(2). 

2. While a lawyer may not agree at the outset to waive the repayment of 
costs from a recovery, there are circumstances in which waiver is 
permissible after a recovery has been obtained.  Specifically, Opinion 
16-1 states that it is permissible to waive costs: “where there has been 
no agreement for the [lawyer] to be unconditionally responsible at the 
outset of representation, the cost ‘forgiveness’ occurs after settlement, 
and the [lawyer] will receive no fees for the representation.” 

3. May an attorney advance the cost of a “diagnostic medical 
examination used for litigation purposes?”  Yes, according to an 
amendment to the Comment to Rule 4-1.8(e), effective February 1, 
2010.  However, advances for medical treatment are not permitted. 

4. May one attorney pay fees to another attorney, who is assisting with 
the representation, as an “expense of litigation”?  No, according to The 
Florida Bar v. Patrick, 67 So. 3d 1009 (Fla. 2011), which says: “the 
comment explains the phrase ‘litigation expenses’ by providing an 
example of permissible litigation costs: the reasonable costs involved 
in obtaining and presenting evidence.  The payment of another 
attorney’s fees is not listed as a permissible litigation expense.” 

Y. Gifts to clients.  The prohibition in Rule A 4-1.8(e) against providing “financial 
assistance” to clients applies to gifts.  In The Florida Bar v. Roberto, 59 So. 
3d 1101 (Fla. 2011), an attorney gave his client “$250 to buy clothes, 
groceries, and other personal goods,” among other gifts; the Court imposed 
significant discipline for this and other breaches of ethics, noting that “[t]he 
ethical prohibition on this type of activity could not be more clear.”  However, 
in an earlier case, the Court appears to have reached a conclusion that is 
inconsistent with Roberto.  In The Florida Bar v. Taylor, 648 So. 2d 1190 (Fla. 
1994), a client was given used clothing and a check for $200 “for basic 
necessities.”  Explaining that the rule “does not bar all financial assistance 
given during the attorney/client relationship,” the Court held that “the giving of 
used clothing to a client is not regarded as unethical where there is no 
agreement for repayment and the clothing is not given in an effort to maintain 
employment.” 

Z. Loans to clients.  Lawyers are prohibited from loaning money to clients in 
connection with pending litigation.  (Opinion 65-39) This rule applies even if 
the loan is made through a non-profit corporation funded by attorney 
contributions.  (Opinion 68-15) While a lawyer “may suggest to a client where 
the client may try to obtain financial help for individual needs ... the lawyer 
should not become part of the loan process.”  (Opinion 75-24) A lawyer who 
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“routinely refers clients to a loan company and actively participates in the loan 
transaction would be providing financial assistance to those clients.”  (Opinion 
92-6) 

1. According to Advisory Opinion 16-2, a criminal defense lawyer may, 
under certain circumstances, provide information to a client about a 
financing company that advances money for the payment of the 
lawyer’s fees.  The retention by the financing company of a 
percentage of the amount of the loan as a fee does not constitute an 
impermissible division of fees with a nonlawyer. 

2. ABA Formal Opinion 484, released on November 27, 2018, states that 
a lawyer may refer clients to a fee financing company even if the 
lawyer owns an interest in the company, subject to many conditions, 
including obtaining the client's written informed consent after full 
disclosure and advising the client to seek independent counsel. 

AA. Non-recourse advance funding.  May an attorney provide information to a 
client regarding sources of non-recourse loans secured by the anticipated 
recovery in the client’s lawsuit?  According to Opinion 00-3 (as modified on 
March 15, 2002), “The Florida Bar discourages the use of non-recourse 
advance funding companies.”  A lawyer may advise a client about the 
existence of such companies “only if the attorney also discusses with the 
client whether the costs of the transaction outweigh the benefits.”  In addition, 
a lawyer must determine whether the potential transaction is legal by 
checking, for example, whether the company has all necessary licenses and 
whether the transaction complies with usury laws.  Moreover, “the attorney 
shall not recommend the client’s matter to the funding company nor initiate 
contact with the funding company on a client’s behalf....  The attorney shall 
not co-sign or otherwise guarantee the financial transaction....  The attorney 
also shall not allow the funding company to ... influence the attorney’s 
independent professional judgment.  The attorney shall not have any 
ownership interest in the funding company or receive any compensation or 
other value from the funding company in exchange for referring clients.... 
Additionally, the attorney shall not provide the funding company with an 
opinion regarding the worth of the client’s claim or the likelihood of success 
.... Finally, the attorney may, at the client’s request, honor a client’s valid, 
written assignment of a portion of the recovery to the funding company.  The 
attorney may not, however, provide a letter of protection to the funding 
company signed by the attorney....”  

1. In Rancman v. Interim Settlement Funding Corporation, 789 N.E.2d 
217 (Oh. 2003), the Ohio Supreme Court held that advance funding 
transactions “are void as champerty and maintenance.”  Lower courts 
had held the transactions to be void for violating usury and licensing 
laws.  
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2. In Fausone v. U.S. Claims, Inc., 915 So. 2d 626 (Fla. 2d DCA 2005), 
the court upheld and enforced a “litigation loan” agreement pursuant to 
which a personal injury plaintiff had sold an interest in her claim.  In 
the opinion, Judge Altenbernd observed that “[i]t cannot be denied that 
people like Ms. Fausone may need a credit source during litigation” 
but also noted that “[s]uch agreements create confusion concerning 
the party who actually owns and controls the lawsuit, and create risks 
that the attorney-client privilege will be waived unintentionally.”  The 
opinion concludes by stating that “[t]he legislature may wish to 
examine this industry to determine whether Florida citizens are in need 
of any statutory protection.” 

BB. Offers of Judgment.  “An attorney may not ethically agree to pay fees and 
costs assessed to a client pursuant to the offer of judgment statute.”  Opinion 
96-3.  While an attorney may not agree to pay such fees, may the attorney 
agree to purchase an insurance policy that would cover fees and costs 
awarded pursuant to an offer of judgment?  According to The Florida Bar 
News, October 1, 2009, the Professional Ethics Committee will be issuing an 
opinion stating that an attorney “can advance the cost of the premium and 
make the repayment of that cost contingent on the outcome of the matter, but 
that the Bar offers no opinion on whether the policies themselves are legal or 
comply with the Rules Regulating The Florida Bar.” 

CC. Payment by third party.  A lawyer is prohibited from accepting compensation 
from a third party for representing a client unless the client “gives informed 
consent,” there is no interference, and confidentiality is protected.  (4-1.8(f)) 

DD. Limiting scope.  A lawyer and client may limit the objectives or scope of 
representation if the limitation is reasonable and the client consents in writing 
after consultation.  (4-1.2)  

EE. Limiting liability.  In a fee agreement (or any other agreement), a lawyer is 
prohibited from prospectively limiting liability for malpractice “unless permitted 
by law and the client is independently represented in making the agreement.” 
(4-1.8(h)).  Are attorneys “permitted by law” to limit their liability?  See 
Moransais v. Heathman, 744 So. 2d 973 (Fla. 1999) (“Indeed, it is 
questionable whether a professional, such as a lawyer, could legally or 
ethically limit a client’s remedies by contract in the same way that a 
manufacturer could do with a purchaser in a purely commercial setting.”); 
Legal Ethics:  The Lawyer’s Deskbook on Professional Responsibility, 
Section 9-9.1.2 (ABA Center for Professional Responsibility, 2002); Little v. 
Middleton, 401 S.E.2d 751 (Ga. 1991) (“An attorney may not relieve himself 
by contract of the duty to exercise reasonable care and an attempt to do so is 
void as against public policy.”).  In 2009, the 3rd DCA, citing Moransais, 
supra, held that clauses limiting liability in professional service contracts (in a 
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case involving a geologist) are invalid and unenforceable.  Witt v. La Gorce 
Country Club, Inc., 35 So. 3d 1033 (Fla. 3d DCA 2010).  While Section 
558.0035, Florida Statutes, adopted in 2013, arguably limits the applicability 
of Witt with regard to claims against “design professionals,” the rationale of 
the case remains applicable to claims against lawyers 

1. In The Florida Bar v. Head, 84 So. 3d 292 (Fla. 2012), the Court 
disciplined an attorney who sent a letter to a former client stating that a 
claim for fees would not be pursued if the former client would sign a 
mutual release because the letter did not advise the former client that 
independent representation would be appropriate, as required by Rule 
4-1.8(h). 

FF. Limiting fee disputes.  A clause in a fee agreement providing that all 
objections to a bill are waived unless made within 10 days is unconscionable 
and unenforceable.  Elser v. Law Offices of James M. Russ, P.A., 679 So. 2d 
309 (Fla. 5th DCA 1996).  However, in Franklin & Marbin, P.A. v. Mascola, 
711 So. 2d 46 (Fla. 4th DCA 1998), a fee agreement stated that the client 
must object to monthly bills in writing within 15 days; the court held that the 
client’s failure to object, under the circumstances, waived any objections to 
the number of hours billed and “would operate as a tacit admission of the 
reasonability thereof in a later suit for a money judgment under the contract.” 

GG. Arbitration.  May lawyers include a clause in fee agreements requiring all fee 
disputes to be resolved by arbitration?  Yes, if the client is advised in writing 
to consider obtaining independent legal advice and if the agreement contains 
a specific “notice” in bold print.  Rule 4-1.5(i). 

1. Malpractice claims.  In Vargas v. Schweitzer-Ramras, 878 So. 2d 415 
(Fla. 3d DCA 2004), the court held that an arbitration clause was not 
broad enough to include claims for malpractice, explaining that 
agreements are construed against the attorney and in favor of the 
client.  In Mintz & Fraade, P.C. v. Beta Drywall Acquisition, LLC, 59 
So. 3d 1173 (Fla. 4th DCA 2011), the 4th DCA reversed an order 
denying a motion to compel arbitration, explaining that the language in 
the clause “is broad enough to encompass the malpractice and breach 
of fiduciary duty claims.”  In Johnson, Pope, Bokor, Ruppel & Burns, 
LLP v. Forier, 67 So. 3d 315 (Fla. 2d DCA 2011), the 2d DCA enforced 
an arbitration clause in a fee agreement in a malpractice action.  In 
Lash & Goldberg, LLP v. Clarke, 88 So. 3d 426 (Fla. 4th DCA 2012), 
the appellate court ruled that a law firm’s motion to compel arbitration 
should have been granted, along with co-defendants’ motion, even 
though the law firm did not sign the arbitration agreement, because the 
complaint alleged “concerted misconduct” by all defendants.  In 2018, 
the 4th DCA held that an arbitration clause in a fee agreement was 
unenforceable in a malpractice case because the agreement did not 
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advise the client that she should "consider obtaining independent legal 
advice," as required by Rule 4-1.5(i).  Owens v. Corrigan, 252 So. 3d 
747 (Fla. 4th DCA 2018). 

HH. Interest on fees and costs.  Lawyers may charge a lawful rate of interest on 
fees and cost advances that are not paid when due either as provided in 
advance by written agreement or, in the absence of a written agreement, 
upon reasonable notice “of 60 days.”  (Opinion 86-2) In The Florida Bar v. 
Fields, 482 So. 2d 1354 (Fla. 1986), an attorney was found to have 
committed an ethical violation for “charging a finance/interest charge without 
any authorization from the client and/or proper disclosure.” 

1. Interest on costs advanced in contingent cases.  "In summary, a 
lawyer may charge a lawful rate of interest on an advance of 
contingent costs from the time the costs are incurred by the lawyer 
provided the rate of interest is lawful, reasonable, in the best interest 
of the client, is disclosed to the client in writing at the earliest 
opportunity, and the client gives informed consent in writing." 
Proposed Advisory Ethics Opinion 18-2. 

II. Attorney discharged without cause.  An attorney who is discharged from a 
contingency fee contract without cause before the contingency has occurred 
is entitled to recover for the reasonable value of his or her services after the 
contingency occurs, but the recovery is limited by the maximum fee set forth 
in the contingent fee contract.  Rosenberg v. Levin, 409 So. 2d 1016 (Fla. 
1982). 

1. Test.  In such cases, the amount of fees should be determined by the 
“totality of circumstances” rather than by the lodestar method.  Searcy, 
Denney, Scarola, Barnhart & Shipley v. Poletz, 652 So. 2d 366 (Fla. 
1995).  While the lodestar method set forth in Florida Patient’s 
Compensation Fund v. Rowe, 472 So. 2d 1145 (Fla. 1985), focuses on 
the number of hours, hourly rates, and contingency risk factor, the 
“totality of circumstances” approach requires consideration of 
additional factors such as the benefit conferred on the client and the 
behavior of the parties after the discharge.  Poletz, supra.  Thus, under 
the “totality of circumstances” approach, the failure of an attorney to 
comply with a successor attorney's request to turn over the file should 
be considered in determining a reasonable fee.  Riesgo v. Weinstein, 
523 So. 2d 752 (Fla. 2d DCA 1988). See also Rule 4-1.16, Declining 
or Terminating Representation. 

2. Disputes between co-counsel.  However, in Jay v. Trazenfeld, 952 So. 
2d 635 (Fla. 4th DCA 2007), the court held that while Levin v. 
Rosenberg, supra, applies to fees due from the client, it does not 
control a dispute between co-counsel when one has been discharged 
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without cause and the other has collected a fee; in such a case, the 
terms of the contract, rather than quantum meruit, determine the 
division of the fee. 

JJ. Attorney discharged with cause.  An attorney who is discharged “with cause” 
for violating a duty to a client may be entitled to some fee or may be deemed 
to have forfeited any fee, depending on the circumstances.  “In determining 
whether and to what extent forfeiture is appropriate, relevant considerations 
include the extent of the violation, its willfulness, any threatened or actual 
harm to the client, and the adequacy of other remedies....  [F]orfeiture is not 
an automatic remedy even for serious violations.”  Searcy, Scarola, Barnhart 
& Shipley, P.A. v. Scheller, 629 So. 2d 947 (Fla. 4th DCA 1993), rev. denied, 
(Fla. 1994).  In that case, the court suggested that the trial judge should 
calculate a quantum meruit fee, reduce it by any damages caused to the 
client, and then consider whether all or part of the reduced fee should be 
forfeited. 

KK. Voluntary withdrawal. “[W]hen an attorney withdraws from representation 
upon his own volition, and the contingency has not occurred, the attorney 
forfeits all right to compensation.”  Faro v. Romani, 641 So. 2d 69 (Fla. 1994). 
However, if the client’s conduct makes the attorney’s continued performance 
either legally impossible or would cause a violation of an ethical rule, the 
attorney may be entitled to a fee when the contingency occurs.  Smith & 
Burnetti, P.A. v. Falk, 677 So. 2d 404 (Fla. 2d DCA 1996). In DePena v. 
Cruz, 884 So. 2d 1062 (Fla. 2d DCA 2004), the court refused to recognize an 
exception when the “conduct of the client has caused a break-down in the 
attorney-client relationship.” 

1. Unethical agreements.  “Any contingent fee contract which permits the 
attorney to withdraw from representation without fault on the part of 
the client or other just reason and purports to allow the attorney to 
collect a fee for services already rendered would be unenforceable 
and unethical.”  The Florida Bar v. Hollander, 607 So. 2d 412 (Fla. 
1992). 

2. Outlier.  However, according to Franklin & Marbin, P.A. v. Mascola, 
711 So. 2d 46 (Fla. 4th DCA 1998), “where the lawyer withdraws 
before a result, but without fault by the client, under Scheller the client 
may be liable for quantum meruit.”  (In the author’s opinion, Mascola is 
based upon a faulty reading of Scheller, supra, and is inconsistent with 
the Supreme Court’s decision in Faro, supra.) 

LL. Withdrawal because of suspension.  In Frank J. Pepper, Inc. v. Vining, 783 
So. 2d 1160 (Fla. 3d DCA 2001), the court held that fees claimed by an 
attorney, who withdrew from a case because his license to practice had been 
suspended, should be determined by the “totality of the circumstances,” as 
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explained in Poletz, supra, and that expert testimony based on the lodestar 
method should not be considered.  See also Opinion 90-3 (“Payment of 
referral fee to attorney who, subsequent to execution of fee-division 
agreement, has become suspended, disbarred, or resigned from The Florida 
Bar, is to be made on a quantum meruit basis.”) 

MM. Successor counsel’s fees.  “The proper basis for awarding attorney’s fees to 
discharged attorneys and their successors is as follows: Discharged attorneys 
hired under a contingent fee contract are entitled to recover quantum meruit 
for their services, limited by the maximum fee allowable under the fee 
agreement.... A substituted attorney, however, is entitled to the full contingent 
fee provided for in the contract.”  Lubell v. Martinez, 901 So. 2d 951 (Fla. 3d 
DCA 2005). 

V. THE ATTORNEY/CLIENT RELATIONSHIP 

A. Basics.  A lawyer shall provide competent representation, shall act with 
reasonable diligence and promptness, and shall keep clients reasonably 
informed.  (4-1.1, 4-1.3 and 4-1.4) 

B. Fiduciary duty.  “The relationship between an attorney and his or her client is 
a fiduciary relationship of the very highest character.”  Elkind v. Bennett, 958 
So. 2d 1088 (Fla. 4th DCA 2007).  “There is no relationship between 
individuals which involves a greater degree of trust and confidence than that 
of attorney and client....  The attorney is under a duty at all times to represent 
his client ... with the utmost degree of honesty, forthrightness, loyalty and 
fidelity.”  Gerlach v. Donnelly, 98 So. 2d 493 (Fla. 1957) 

1. Class actions.  “At the very least” there is an “implied fiduciary 
relationship” between attorneys who file a class action lawsuit and 
potential members of the class even before a class is certified.  Masztal 
v. City of Miami, 971 So. 2d 803 (Fla. 3d DCA 2008). See also The 
Florida Bar v. Adorno, 60 So. 3d 1016 (Fla. 2011) 

2. Higher calling.  While an attorney’s fiduciary duty to a client is “of the 
very highest character,” every attorney’s “duty to his calling and to the 
administration of justice far outweighs – and must outweigh – even his 
obligation to his client.”  Boca Burger, Inc. v. Forum, 912 So. 2d 561 
(Fla. 2005) 

C. Privilege.  The “lawyer-client privilege” is an evidentiary rule that is codified in 
Section 90.502, Florida Statutes.  In a case of importance to lawyers who 
handle personal injury cases, the Florida Supreme Court ruled, in 2017, that 
“the question of whether a plaintiff’s attorney referred him or her to a doctor 
for treatment is protected by the attorney-client privilege.”  Worley v. Central 
Florida Young Men’s Christian Ass’n, Inc., 228 So. 3d 18 (Fla. 2017) 
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D. Confidentiality. A lawyer shall not reveal information relating to 
representation of a client except as specifically provided in Rule 4-1.6. 

1. Broader than privilege.  The confidentiality rule applies not merely to 
matters communicated in confidence by the client but also “to all 
information relating to representation, whatever its source.”  (4-1.6 
Comment) The protection afforded by Rule 4-1.6 “is broader than the 
evidentiary attorney-client privilege and applies even though the same 
information is discoverable from other sources.”  Buntrock v. Buntrock, 
419 So. 2d 402, 403 (Fla. 4th DCA 1982). 

2. Duty to prevent disclosure.  Rule 4-1.6 was amended, effective October 
1, 2015, to state that a lawyer “must make reasonable efforts to prevent 
the inadvertent or unauthorized disclosure of, or unauthorized access 
to, information relating to the representation of a client.” 

3. Public records.  “The ethical duty of confidentiality is not nullified by the 
fact that the information is part of a public record or by the fact that 
someone else is privy to it.”  Lawyer Disciplinary Bd. v. McGraw, 461 
S.E.2d 850, 851 (W.Va. 1995).  See also Akron Bar Association v. 
Holder, 810 N.E.2d 426, 435 (Ohio 2004) (“An attorney is not free to 
disclose embarrassing or harmful features of a client’s life just because 
they are documented in public records.”)   See also Sealed Party v. 
Sealed Party, 2006 WL 1207732 (S.D.Tex. 2006) (“A lawyer breaches 
the duty of confidentiality under Model Rule 1.6(a) by revealing 
information that is available from sources other than the client, 
including information filed in the public record.”) 

4. After relationship ends.  “After withdrawal the lawyer is required to 
refrain from making disclosure of the client’s confidences, except as 
otherwise provided in rule 4-1.16.”  (4-1.5 Comment) In The Florida Bar 
v. Knowles, 99 So. 3d 918 (Fla. 2012), the Court suspended an 
attorney for one year for violating Rule 1.6, among other rules, 
explaining: “A lawyer who is upset with her client is not permitted to turn 
on her client and begin disparaging and betraying her.  Rather, the 
lawyer must maintain confidences even after withdrawing from 
representation.”   

5. Obtaining advice.  An amendment to the Comment to Rule 4-1.6, 
adopted in 2006, provides that “[a] lawyer’s confidentiality obligations 
do not preclude a lawyer from securing confidential legal advice about 
the lawyer’s personal responsibility to comply with these rules.” 

6. Checking for conflicts.  An amendment to Rule 4-1.6(c), effective 
October 1, 2015, states that a lawyer “may reveal confidential 
information to the extent the lawyer reasonably believes necessary” in 
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order to “detect and resolve conflicts of interest between lawyers in 
different firms arising from the lawyer’s change of employment or from 
changes in the composition or ownership of a firm, but only if the 
revealed information would not compromise the attorney-client privilege 
or otherwise prejudice the client.” 

7. Appellate remedies.  When required by a tribunal to reveal confidential 
information, a lawyer may first exhaust all appellate remedies.  (4-
1.6(d)) 

E. Confidentiality – responding to suits, grievances and criticism. 

1. Defense of malpractice suit or grievance.  “A lawyer may reveal 
[information relating to representation of a client] to the extent the 
lawyer reasonably believes necessary: … (2) to establish a claim or a 
defense … in a controversy between the lawyer and client; … (4) to 
respond to allegations in any proceeding concerning the lawyer’s 
representation of the client.”  (4-1.6(c)) 

2. Responding to criticism – other jurisdictions.  In In re: Skinner, 758 
S.E.2d 788 (Georgia 2014), a lawyer received a public reprimand for 
responding to a negative review on the Internet by disclosing, among 
other facts, the identity of the client and the amount of fees paid. 
Similarly, New York Ethics Opinion 1032 (2014) states as follows: “A 
lawyer may not disclose client confidential information solely to respond 
to a former client’s criticism of the lawyer posted on a website that 
includes client reviews of lawyers.”  In People v. Underhill, 15 PDJ 040 
(Colo. 2015), a lawyer was suspended for 18 months for posting 
confidential and sensitive client information in response to a negative 
review. 

3. Florida Staff Opinion.  In Florida Bar Staff Opinion 38049, issued on 
January 24, 2018, the following response to a negative review on the 
Internet was approved: "A lawyer's duty to keep client confidences has 
few exceptions and in an abundance of caution I do not feel at liberty to 
respond in a point by point fashion in this forum.  Suffice it to say that I 
do not believe that the post presents a fair and accurate picture of the 
events."  However, the Staff Opinion explained that the lawyer should 
not add a sentence stating that the court had entered an order granting 
a motion to withdraw, even though the statement was true. 

4. Florida Case.  In Blake v. Giustibelli, 182 So. 3d 881 (Fla. 4th DCA 
2016), an attorney sued former clients for defamation based on an on-
line review.  The trial court awarded $350,000 in punitive damages, and 
the appellate court affirmed. 
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F. Confidentiality – joint representation.  “[I]n a joint representation it is ordinarily 
assumed that the joint clients and the lawyer are sharing information and 
have no secrets from each other.”  Hazard, The Law of Lawyering, section 
1.9:104, p. 295.  However, Opinion 95-4 states: “We conclude that Lawyer 
owes duties of confidentiality to both Husband and Wife, regardless of 
whether they are being represented jointly.  Accordingly, under the facts 
presented Lawyer is ethically precluded from disclosing the separate 
confidence to Wife without Husband’s consent.”  The Opinion also concludes 
that “Lawyer must withdraw from the joint representation under the facts 
presented.” 

G. Confidentiality – documents filed with court.  Rule 2.420 of the Florida Rules 
of Judicial Administration requires lawyers to determine whether any 
document they are filing with the court contains confidential information. 

1. Itemized information. If a document contains confidential information 
itemized in 2.420(d)(1)(B), a “Notice of Confidential Information within 
Court Filing” must be filed pursuant to Rule 2.420(d)(2). 

2. Non-itemized information.  Rule 2.420(d)(3) states that a filer “shall 
ascertain” whether a document contains confidential information that is 
not itemized in Rule 2.420(d)(1), and a lawyer who “believes in good 
faith” that a document contains such information must file a “Motion to 
Determine Confidentiality of Court Records” pursuant to Rule 
2.420(d)(3) or (e) or, alternatively, make an “oral motion” pursuant to 
Rule 2.420(h).  

3. Interplay with discovery rules.  Rule 1.280(f) prohibits filing documents 
obtained in discovery without good cause, and it provides for sanctions 
if a filing violates Rule 2.425. 

H. Confidentiality – mediation.  Statements made during mediation are 
confidential pursuant to section 44.405, Florida Statutes, and Rule 10.420 
requires mediators to inform parties about confidentiality.  According to 
Enterprise Leasing Company v. Jones, 789 So. 2d 964 (Fla. 2001), the 
mediation privilege “does not differ substantially from ... the attorney-client 
privilege.”  In Paranzino v. Barnett Bank, 690 So. 2d 725 (Fla. 4th DCA 1997), 
a party’s pleadings were struck as a sanction for disclosing to the media a 
settlement offer made during mediation. 

1. Mediation agreements.  “[T]here is no confidentiality or privilege 
attached to a signed written agreement reached during a mediation, 
unless the parties agree otherwise.”  §44.405(4), Fla. Stat.  However, if 
a mediation agreement does contain a confidentiality clause, a breach 
can lead to severe consequences.  In Gulliver Schools, Inc. v. Snay, 
137 So. 3d 1045 (Fla. 3d DCA 2014), the appellate court reversed the 
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trial court’s order enforcing a settlement agreement which contained a 
confidentiality clause prohibiting disclosure, directly or indirectly, of the 
existence or terms of the settlement agreement based on the plaintiff’s 
statement to his daughter that the case settled “and we were happy 
with the results” and the daughter’s subsequent posting on Facebook 
stating that “Gulliver is now officially paying for my vacation to Europe 
this summer.” 

2. Exceptions.  Other exceptions to the privilege and confidentiality rules 
include statements made at a mediation that are:  

 “willfully used to plan a crime, commit or attempt to commit a crime, 
conceal ongoing criminal activity, or threaten violence;” 

 “offered to report, prove, or disprove professional malpractice 
occurring during the mediation, solely for the purpose of the 
professional malpractice proceeding;” 

 “offered for the limited purpose of establishing or refuting legally 
recognized grounds for voiding or reforming a settlement agreement 
reached during a mediation;” or 

 “offered to report, prove, or disprove professional misconduct 
occurring during the mediation, solely for the internal use of the 
body conducting the investigation of the conduct.”  §44.405, Fla. 
Stat. 

3. Example.  In Cooper v. Austin, 750 So. 2d 711 (5th DCA 2000), a wife 
in a divorce case sent a note to her husband during a mediation stating 
that if he did not agree to a certain settlement, “the kids will take what 
information they have [about the husband allegedly taking nude 
pictures of an underage female] to whomever to have you arrested.” 
The appellate court, finding that the wife’s note constituted extortion, 
set aside the mediated settlement agreement. 

I. Confidentiality – HIPPA.  When dealing with “personal health information,” 
such as medical records, attorneys may be subject to confidentiality 
requirements in the Health Information Portability and Accountability Act, 
which provides for civil penalties of up to $1,500,000 and criminal penalties. 
Attorneys may also be responsible for ensuring that their experts, consultants 
and other agents comply with confidentiality requirements. See 45 CFR Part 
164. 

J. Confidentiality – information stored on hard drives.  Opinion 10-2 states that 
any lawyer who uses devices with hard drives “has a duty to keep abreast of 
changes in technology to the extent that the lawyer can identify potential 
threats to confidentiality.” 
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1. Policies.  In addition to identifying potential threats to confidentiality, a 
lawyer must develop and implement policies to address the threats. 

2. Inventory.  A lawyer must maintain an inventory of devices with hard 
drives. 

3. Supervision. A lawyer must supervise nonlawyers to maintain 
confidentiality. 

4. Disposal.  Before disposing of a device with a hard drive, “a lawyer has 
a duty to obtain adequate assurances that the Device has been 
stripped of all confidential information,” which includes “an affirmative 
obligation to ascertain that the sanitization has been accomplished.” 

K. Confidentiality – cloud computing.  According to Ethics Opinion 12-3, lawyers 
may use “cloud computing” (in which files are stored at and accessed from a 
service provider’s remote server) “if they take reasonable precautions to 
ensure that confidentiality of client information is maintained.”  The Opinion 
explains that the “lawyer should research the service provider” and “consider 
backing up the data elsewhere as a precaution.” 

L. Confidentiality – deceased clients.  While the duty of confidentiality continues 
after a client dies, “[a] lawyer may disclose confidential information to serve 
the deceased client’s interests, unless the deceased client previously 
instructed the lawyer not to disclose the information.  Whether and what 
information may be disclosed will depend on who is making the request, the 
information sought, and other factors.  Doubt should be resolved in favor of 
nondisclosure.”  (Opinion 10-3) 

M. Scope of representation.  Rule 4-1.2 states that “a lawyer and client may 
agree to limit the objectives or scope of the representation if the limitation is 
reasonable … and the client consents in writing after consultation.”  If a 
lawyer assists a pro se litigant with drafting a document to be submitted to a 
court, the lawyer “must indicate ‘prepared with the assistance of counsel’ on 
the document to avoid misleading the court….”  (4-1.2 Comment) 

N. Who makes decisions?  “A lawyer must abide by a client’s decision 
concerning the objectives of representation” (subject to the limitations in Rule 
4-1.2(c) and (d).)  (Rule 4-1.2) 

1. Settlements.  A lawyer “must abide by a client’s decision whether to 
make or accept an offer of settlement of a matter.”  (4-1.2(a)) 

a. “[P]rovision in the contingency fee agreement whereby client 
agrees ‘not to settle this matter without the prior written 
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approval of the law firm’ is void.”  Ellis Rubin, P.A., v. Alarcon, 
892 So. 2d 501 (Fla. 3d DCA 2004) 

2. Assisting with improper conduct.  “A lawyer must not counsel a client to 
engage, or assist a client, in conduct that the lawyer knows or 
reasonably should know is criminal or fraudulent.”  (4-1.2(d)) An 
amendment to the Comment to this Rule, adopted in 2006, specifically 
provides that a lawyer is “required to avoid assisting the client, for 
example, by drafting or delivering documents that the lawyer knows are 
fraudulent....” 

a. In The Florida Bar v. Rood, 622 So. 2d 974 (Fla. 1993), an 
attorney was suspended for one year for knowingly assisting in 
the fraudulent conveyance of real property.  (However, an 
article in The Florida Bar Journal suggests, based on Freeman 
v. First Union National Bank, 865 So. 2d 1272 (Fla. 2004), that 
it is not unethical for an attorney to assist with a property 
transfer that is subsequently found to be a fraudulent 
conveyance.  Denis A. Kleinfeld and Jonathan Alper, The 
Florida Supreme Court Finds No Liability for Aiding or Abetting 
a Fraudulent Transfer, Fla. B.J., June 2004 at 26.  For a 
contrary view, see Will the Lawyers Pay?  Counsel’s Ethical, 
Civil and Criminal Exposure for Creating Offshore Asset 
Protection Trusts by Thomas Mayer (2003), which can be 
found by Googling the title.) 

b. Could an attorney have civil liability for assisting with a 
fraudulent conveyance?  “[T]here is no cause of action under 
the fraudulent conveyance statute against one who allegedly 
assists a debtor in a fraudulent conversion or transfer of 
property, where the person does not come into possession of 
the property.”  Danzas Taiwan, Ltd. v. Freeman, 868 So. 2d 
537 (Fla. 3d DCA 2003).  In Freeman v. First Union National 
Bank, 865 So. 2d 1272 (Fla. 2004), the Florida Supreme Court 
held that there is no cause of action “against an aider or abettor 
to a fraudulent transaction,” but a footnote left open the 
possibility of a claim for civil conspiracy.  Other courts have 
recognized claims for conspiracy to defraud creditors.  See Elie 
v. TFB Properties, Inc., 652 So. 2d 1194 (Fla. 4th DCA 1995) 
and Huntsman Packaging Corp. v. Kerry Packaging Corp., 992 
F. Supp. 1439 (M.D. Fla. 1998), affirmed in Huntsman 
Packaging v. Kerry, 172 F. 3d 882 (11th Cir. 1999). 

3. Calling a particular witness at trial.  In Puglisi v. State, 110 So. 3d 1196 
(Fla. 2013), the Florida Supreme Court held that defense counsel, 
rather than a criminal defendant, “has the final authority as to whether 
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or not the defense will call a particular witness to testify at the criminal 
trial.”  (An exception to this rule is that in a criminal case, Rule 4-1.2 
specifically provides that “the lawyer shall abide by the client’s decision” 
with regard to “whether the client will testify.”) 

O. Terminating representation.  Rule 4-1.16 provides that a lawyer may withdraw 
from representing a client at any time that it can be accomplished “without 
material adverse effect on the interests of the client.”  Furthermore, even if 
there is a material adverse effect, the lawyer may nevertheless withdraw for 
“good cause,” examples of which are set forth in Rule 4-1.16(b).  Under 
certain circumstances described in the Rule, a lawyer is required to 
terminate the representation.  Upon termination of representation, a lawyer 
“shall take steps to the extent reasonably practicable to protect a client’s 
interest.”  See The Florida Bar v. King, 664 So. 2d 925 (Fla. 1995) (holding 
that attorney “could not simply stop representing his clients without following 
the procedures for withdrawal described in Rule 4-1.16(a)”). 

1. Order required.  Rule 2.505(f) of the Rules of Judicial Administration 
provides that an attorney shall not be permitted to withdraw from an 
action unless the withdrawal is approved “by order of court.”  Similarly, 
any substitution of counsel must be “by order of court.”   

2. Right to withdraw.  According to the leading Florida case on this 
subject, an attorney has “the right to terminate the attorney-client 
relationship and to withdraw as an attorney of record upon due notice 
to his client and approval of the court.”  Such approval “should be rarely 
withheld” and “only upon a determination” that withdrawal would 
“interfere with the efficient and proper functioning of the court.” 
However, approval of the court “will not relieve the attorney of any civil 
liability ... nor from appropriate disciplinary procedures ... if it [i.e. the 
withdrawal] is wrongfully done.”  Fisher v. State, 248 So. 2d 479 (Fla. 
1971).  See also ABA Formal Ethics Opinion 471 (2015). 

P. Client files upon termination.  Upon termination of representation, the attorney 
is required to surrender papers and property “to which the client is entitled,” 
but “the lawyer may retain papers and other property ... to the extent 
permitted by law.”  (4-1.16(d)) See also ABA Formal Ethics Opinion 471 
(2015). 

1. Copies to client.  Case files belong to the attorney, not the client. 
Dowda and Fields, P.A. v. Cobb, 452 So. 2d 1140, 1142 (Fla. 5th DCA 
1984).  Except for documents provided by the client, an attorney is not 
required to give materials from the client’s file to the client or “make 
copies free of charge.” Donahue v. Vaughan, 721 So. 2d 356 (Fla. 5th 
DCA 1998).  However, “under normal circumstances, an attorney 
should make available to the client, at the client’s expense, copies of 
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information in the file where such information would serve a useful 
purpose to the client.”  Opinion 88-11 (Reconsideration) Notwith-
standing this Opinion, an attorney who properly asserts a retaining lien 
is arguably not required to provide copies to the client, even if the client 
offers to pay for the copies or has filed suit against the attorney for 
malpractice.  Rutherford, Mulhall & Wargo, P.A. v. Antidormi, 695 So. 
2d 1300 (Fla. 4th DCA 1997) and Foreman v. Behr, 866 So. 2d 705 
(Fla. 2d DCA 2003). 

Q. Accepting gifts from client.  Rule 4-1.8(c) states that a lawyer is prohibited 
from “preparing on behalf of a client an instrument giving the lawyer” (or a 
member of the lawyer’s family) “any gift” (unless the client is a family 
member).  However, the Comment to the Rule explains that a “lawyer may 
accept a gift from a client, if the transaction meets general standards of 
fairness and if the lawyer does not prepare the instrument bestowing the gift.” 
Rule 4-1.8 prohibits lawyers from “soliciting” any gift from a client, and a 
statute added to the Florida Probate Code in 2013, Section 732.806, 
provides:  “Any part of a written instrument which makes a gift to a lawyer or a 
person related to the lawyer is void if the lawyer prepared or supervised the 
execution of the written instrument, or solicited the gift, unless the lawyer or 
other recipient is related to the person making the gift.” 

R. Business transactions with client.  Rule 4-1.8(a) provides that a lawyer “is 
prohibited from entering into a business transaction with a client” or 
“knowingly acquiring” a “pecuniary interest adverse to a client” unless: the 
terms are fair; the terms are fully and reasonably disclosed in writing; “the 
client is advised in writing of the desirability of seeking and is given an 
opportunity to seek the advice of independent legal counsel,” and the client 
“gives informed consent, in a writing signed by the client....” See also Opinion 
02-8. 

VI. FILING SUIT AND PLEADINGS 

A. Standard in Rule 4-3.1.  “A lawyer shall not bring or defend a proceeding, or 
assert or controvert an issue therein, unless there is a basis in law and fact 
for doing so that is not frivolous.”  The Comment to the Rule explains that an 
action is considered frivolous “if the lawyer is unable either to make a good 
faith argument on the merits ... or to support the action taken by a good faith 
argument for an extension, modification, or reversal of existing law.”  See also 
DeVaux v. Westwood Baptist Church, 953 So. 2d 677 (Fla. 1st DCA 2007). 

1. Sanctions. In The Florida Bar v. Richardson, 591 So. 2d 908 (Fla. 
1991), an attorney was suspended for sixty days for filing a “frivolous 
and malicious” lawsuit in federal court.  In Florida Bar v. Kelly, 813 So. 
2d 85 (Fla. 2002), an attorney who sued a client for filing a grievance 
against him was suspended for 91 days. 
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B. Related rules.  Federal Rule 11 authorizes severe sanctions for filing frivolous 
pleadings, and 28 U.S.C. §1927 authorizes the court to award fees and costs 
against an attorney who “multiplies the proceedings in any case unreasonably 
and vexatiously.”  See Glenn J. Waldman, Federal Court Sanctions Against 
Attorneys Under 28 U.S.C. §1927, Fla. B.J., Jan. 2007.  Similarly, Rule 
2.515(a) of Florida’s Rules of Judicial Administration provides that an 
attorney’s signature constitutes a certificate that there is “good ground to 
support” the pleading and that it is “not interposed for delay.”  If a pleading is 
not signed or if it is signed “with intent to defeat the purpose of this rule,” it 
may be stricken, pursuant to Rule 2.515(a).  Trial courts also have “the 
inherent authority to impose attorneys’ fees against an attorney for bad faith 
conduct.”  Moakley v. Smallwood, 826 So. 2d 221 (Fla. 2002). 

C. Section 57.105, Florida Statutes.  Subsection 1 of this statute states that the 
court “shall award” reasonable fees to the prevailing party if the losing party 
or attorney “knew or should have known” that “any claim or defense” was not 
“supported by the material facts” or the “then-existing law.”  Subsection 2 
authorizes an award of fees if “any action” is taken “primarily for the purpose 
of unreasonable delay.” 

1. Purpose.  “The purpose of 57.105 is to discourage baseless claims” 
and “not to cast a chilling effect on use of the courts” or “discourage a 
party from pursuing a colorable claim.”  Therefore, section 57.105 
“should be applied with restraint.”  Swan Landing Development, LLC v. 
First Tennessee Bank N.A., 97 So. 3d 326 (Fla. 2d DCA 2012). 

2. Safe Harbor.  The award may be made “at any time” during a civil 
proceeding.  However, subsection 4 of the statute provides that a 
motion pursuant to this statute may not be filed until 21 days after it 
has been served on the opposing party and then only if the matter has 
not been corrected.  This 21 day “safe harbor” applies only when a 
party moves for fees and does not apply when the court awards fees 
on its own initiative.  Schmigel v. Cumbie Concrete Company, 915 So. 
2d 776 (Fla. 1st DCA 2005), rev. denied, 930 So. 2d 622 (Fla. 2006). 
However, in Davidson v. Ramirez, 970 So. 2d 855 (Fla. 3d DCA 2007), 
the court reversed an award of fees, explaining that “[i]t would frustrate 
the legislative intent to avoid the twenty-one-day notice by allowing the 
court to adopt the party-filed motion as the court’s own.”  In Koch v. 
Koch, 47 So. 3d 320 (Fla. 2d DCA 2010), the court distinguished 
Davidson (by noting that the trial court in that case had “effectively 
adopted the defendant’s motion” as the court’s own motion), and held 
that the 21-day notice requirement is not applicable when a court 
imposes sanctions on its own initiative.  In Albelo v. Southern Oak Ins. 
Co., 2013 WL 440199 (Fla. 3d DCA 2014), the Third District Court of 
Appeal followed, Koch, supra. 
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3. Liability of attorney and client.  Section 57.105(1) provides that the 
award is to be paid "in equal amounts by the losing party and the 
losing party's attorney."  But there is no authorization in 57.105 for the 
imposition of “joint and several liability” on the attorney and client. 
Austin & Laurato, P.A. v. State Farm Florida Ins. Co., 229 So. 3d 911 
(Fla. 5th DCA 2017). 

4. Attorney's good faith.  Section 57.105(3) provides that "monetary 
sanctions may not be awarded" against an attorney if the attorney 
acted in good faith.  See Ferdie v. Isaacson, 8 So. 3d 1246 (Fla. 4th 
DCA 2009) (“the losing party’s attorney is not personally responsible if 
he or she has acted in good faith, based on the representations of his 
or her client,” and “a full evidentiary hearing on the good faith issue is 
necessary.”). However, the court may order the attorney to pay 100% 
of the fees based on the “inequitable conduct doctrine.”  Korte v. US 
Bank National Association, 64 So. 3d 134 (Fla. 4th DCA 2011). 
Notwithstanding the language of 57.105(3) and Ferdie, supra, one 
court has determined that: "Nothing in the plain language of the statute 
suggests that the court is required to find that there was not good faith 
before granting an award."  Pronman v. Styles, 163 So. 3d 535 (Fla. 
4th DCA 2015) (emphasis in original) 

5. Duty to verify.  Does a law firm have “a duty to independently verify 
what it was told by its client”?  No, according to a concurring opinion in 
Wolfe v. Foreman, 128 So. 3d 67 (Fla. 3d DCA 2013). (“The plaintiff 
alleges the ... law firm had a duty to independently verify what it was 
told by its client and lead counsel.  That is not so.”)  See also Endacott 
v. International Hospitality, Inc., 910 So. 2d 915 (Fla. 3d DCA 2005) 
(attorneys “are entitled to rely on their client’s representations of fact”). 

6. Continuing duty to evaluate.  Even if a defense “initially appeared” to 
be “meritorious,” an attorney may be liable under section 57.105 for 
failing to withdraw the defense promptly after facts disclosed during 
discovery made the defense “completely untenable.” Gahn v. Holiday 
Property Bond, Ltd., 826 So. 2d 423 (Fla. 2d DCA 2002).  See also 
Infiniti Employment Solutions, Inc. v. MS Liquidators of Arizona, LLC, 
204 So. 3d 550 (Fla. 5th DCA 2016) (“Here, the trial court should have 
separately evaluated each of the three affirmative defenses and 
determined at what point ‘defense activities became unsupported.’”) 

7. Additional damages.  The court may award additional damages under 
Section 57.105, such as delay damages.  Korte v. US Bank National 
Association, 64 So. 3d 134 (Fla. 4th DCA 2011). 
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8. Informing client.  When a motion under section 57.105 has been filed, 
“an ethical duty may arise on the part of the attorney to bring this 
matter to the client’s attention and perhaps go as far as to recommend 
getting independent counsel.”  Kerzner v. Lerman, 849 So. 2d 1185 
(Fla. 4th DCA 2003). See also Khoury v. Estate of Kashey, 553 So. 
2d 908 (Fla. 3d DCA 1988) (“It is therefore incumbent upon the 
attorney facing a 57.105 proceeding to apprise the client of the 
conflict...”) and Geiger v. Spurlock, 30 So. 3d 704 (Fla. 5th DCA 2010). 

9. Liability of others.  “For the purpose of assessing fees pursuant to 
section 57.105, the term ‘party’ is subject to an expanded definition. 
‘Parties include[ ] not only those whose names appear upon the 
record, but all others who participate in the litigation by employing 
counsel, or by contributing towards the expenses thereof, or who, in 
any manner, have such control thereof as to be entitled to direct the 
course of [the] proceedings.... The record here shows that Zwiebach 
was in “control” of the proceedings on behalf of LZD and was thus a 
party subject to the attorney’s fee award even though he was not a 
named plaintiff.’”  Zwiebach v. Gordimer, 884 So. 2d 244 (Fla. 2d DCA 
2004) 

10. Defending order on appeal.  Could a lawyer ever be sanctioned 
pursuant to 57.105 for defending a trial court’s order on appeal?  In 
State Dept. of Highway Safety and Motor Vehicles v. Salter, 710 So. 
2d 1039, 1041 (Fla. 2d DCA 1998), the Second District Court of 
Appeal concluded that since the judgment of a trial court carries a 
presumption of correctness, the defense of a judgment “necessarily 
involves the advancement of justiciable issues,” and quashed the 
lower court’s award of fees and costs pursuant to section 57.105. 
However, in Boca Burger, Inc. v. Forum, 912 So. 2d 561 (Fla. 2005), 
the Supreme Court disagreed, explaining that “allowing sanctions 
against appellees or their counsel for defending indefensible orders 
requires the quintessentially professional act of admitting defeat 
when there is no chance of victory, or when victory will have been 
obtained at the price of integrity and truth.”  (emphasis by the Court) 
The Court concluded that “the rules ... require counsel to concede 
error on appeal when appropriate,” explaining that “[t]oo many 
members of the Bar practice with complete ignorance of or disdain for 
the basic principle that a lawyer’s duty to his calling and to the 
administration of justice far outweighs – and must outweigh – even his 
obligation to his client.”  See also, Florida Rule of Appellate Procedure 
9.410 and United Automobile Insurance Co. v. Doctor Rehab Center, 
Inc., 121 So. 3d 66 (Fla. 3d DCA 2013) (award of sanctions pursuant 
to 57.105 reversed because of failure to comply with 10-day notice 
provision in Appellate Rule 9.410). 

[135-99901-36/3142492/2] 56               02/07/2019 

2.162



 
 
 
 

                                                                                           
    

  
 

 

 

 
 

 
 
 
 
 
 
 

 

 
 
 

 
 

 

 

 
 
 

 

 

 

11. Adding a Fabre defendant.  After defendants specifically identify 
certain individuals who may be liable to plaintiff in a Fabre affirmative 
defense, the Plaintiff adds those individuals as defendants.  Could the 
Plaintiff be sanctioned pursuant to 57.105 for this?  Yes, Plaintiff 
“cannot avoid responsibility for attorneys fees” simply because 
Defendant claimed someone else was liable.  Yakavonis v. Dolphin 
Petroleum, Inc., 934 So. 2d 615 (Fla. 4th DCA 2006). 

D. Electronic filing.  All court documents in civil courts must be filed electronically 
as of April 1, 2013 via a single website serving all courts known as E-Portal. 
Only lawyers may obtain a user name and password for filing via E-Portal. 
May lawyers permit their staff members to use the lawyer’s access 
credentials?  According to Opinion 12-2, the Professional Ethics Committee 
“is of the opinion that a properly supervised nonlawyer may use the 
credentials of a lawyer to file documents via the E-Portal at the lawyer’s 
discretion.” 

E. Signing court papers.  All papers filed with the court are to be signed “by an 
attorney of record.”  The signature “shall constitute a certificate” that the 
attorney “has read” the paper, that there is “good ground to support it,” and 
that “it is not interposed for delay.”  Rule 2.515(a), Judicial Administration 
Rules. 

1. Original signature.  The signature may be an “original” or an original 
that has been “reproduced by electronic means,” including 
“photocopied documents.”  Rule 2.515(c).  See also Wemett v. State, 
536 So. 2d 349 (Fla. 1st DCA 1988) (“In the absence of a statute 
prescribing the method of affixing a signature ... it may be printed, 
stamped, typewritten, engraved, photographed or cut from one 
instrument and attached to another.”). 

2. Other formats.  “Any other signature format authorized by general law” 
is allowed in state courts in which the clerk has obtained approval from 
the Supreme Court of Florida, but if the electronic filing does not 
contain an original signature, an identical paper with an original 
signature must be filed immediately thereafter.  Rule 2.515, Judicial 
Administration Rules. 

3. Signing by nonlawyer.  “[A]n attorney should not under any 
circumstances permit nonlawyer employees to sign notices of 
hearing.”  Opinion 87-11.  But see Hanklin v. Blissett, 475 So. 2d 1303 
(Fla. 3d DCA 1985) (“a pleading signed in the name of the attorney by 
the attorney’s authorized agent [which was a secretary in that case] is, 
in effect, a pleading signed by the attorney.”)  In Standard Guaranty 
Insurance Co. v. Fidelity & Deposit Co. of Maryland, 140 F.R.D. 5 
(M.D. Fla. 1991), rev’d, 980 F.2d 1447 (11th Cir. 1992), a motion to 
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dismiss was stricken and a default was entered because the motion 
was signed by the attorney of record’s partner.  While the trial court’s 
decision was “reversed in part, vacated in part” in an unpublished 
opinion, it was subsequently cited with approval in Ware v. U.S., 154 
F.R.D. 291 (M.D. Fla. 1994). 

4. Electronic signing.  If a court paper is to be signed electronically, must 
the lawyer (as opposed to a staff member) actually touch the computer 
keys to accomplish the signing?  Arguably, the answer is “yes” 
pursuant to Opinion 87-11.  Opinion 12-2 specifically notes that it does 
not address the issue.  However, on January 24, 2014, the 
Professional Ethics Committee voted to reconsider Florida Ethics 
Opinion 87-11 in light of Rule of Judicial Administration 2.515 
regarding electronic signatures, and on June 27, 2014, the PEC 
issued Advisory Opinion 87-11 (Reconsideration), which would permit 
“electronic signatures using the ‘/s/’, ‘s/’, or ‘/s’ formats by or at the 
direction of the person signing.” 

F. Default.  Assume that a defendant has not filed any paper or requested an 
extension by the deadline for responding to a complaint, but you know that 
the defendant is represented by counsel and intends to defend the lawsuit. 
Should you take a clerk’s default?  In Makes & Models Magazine, Inc. v. Web 
Offset Printing, 13 So. 3d 178 (Fla. 2d DCA 2009), the court, referencing 
“civility and professionalism,” held that a clerk’s default must be vacated 
under these circumstances, explaining that the plaintiff “is required to serve 
the defendant with notice of the application for default and to present the 
matter to the court for entry of the default.” 

VII. COMMUNICATIONS WITH ADVERSARIES, PARTIES AND WITNESSES 

A. Civility.  The Oath of Admission was amended in 2011 by adding the 
following sentence: "To opposing parties and their counsel, I pledge 
fairness, integrity, and civility, not only in court, but also in all written and 
oral communications.”  In re Oath of Admission to The Florida Bar, 73 So. 
3d 149 (Fla. 2011). 

B. Advocacy and courtesy.  “An attorney has a responsibility to represent his 
client zealously within the bounds of the law….  He cannot, however, take 
action on behalf of his client that he knows will merely serve to harass his 
opponent....  Moreover, a lawyer should be courteous to and accede to the 
reasonable requests of his opposing counsel regarding matters which will not 
prejudice the rights of his client.”  Sanchez v. Sanchez, 435 So. 2d 347 (Fla. 
3d DCA 1983) 

C. Truthfulness.  A lawyer is required to be truthful when dealing with others on 
a client's behalf.  (4-4.1 Comment)  A lawyer shall not knowingly “make a 
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false statement of material fact or law” or “fail to disclose a material fact to a 
third person when disclosure is necessary to avoid assisting a criminal or 
fraudulent act by a client, unless disclosure is prohibited by rule 4-1.6 
[confidentiality of information].” (4-4.1) Misrepresentations can occur by 
“partially true but misleading statements or omissions that are the equivalent 
of affirmative false statements.”  (4-4.1 Comment)  

D. Settlement negotiations.  Rule 4-4.1 states that a lawyer shall not knowingly 
“make a false statement of material fact or law.”  However, “[u]nder generally 
accepted conventions in negotiation, certain types of statements ordinarily 
are not taken as statements of material fact.  Estimates of price or value 
placed on the subject of a transaction and a party’s intentions as to an 
acceptable settlement of a claim are in this category....”  (Rule 4-4.1 
Comment).  See also ABA Opinion 06-439 (“It is not unusual in a negotiation 
... to make a statement ... that is less than entirely forthcoming.”). 

E. Disclosure of interest.  In dealing on behalf of a client with a witness or other 
person who is not represented by counsel, a lawyer “shall not state or imply 
that the lawyer is disinterested.”  (4-4.3) 

F. Unprofessional behavior. Rule 4-4.4 provides that “In representing a client, a 
lawyer shall not use means that have no substantial purpose other than to 
embarrass, delay, or burden a third person or knowingly use methods of 
obtaining evidence that violate the legal rights of such a person.”  In The 
Florida Bar v. Sayler, 721 So. 2d 1152 (Fla. 1998), cert. denied, 528 U.S. 890 
(1999), the Florida Supreme Court reprimanded an attorney who, in a 
workers’ compensation case, sent the opposing attorney a letter referencing 
the recent murder of an attorney who represented employees in workers’ 
compensation cases, explaining that “[t]he First Amendment does not protect 
those who make harassing or threatening remarks about the judiciary or 
opposing counsel.”  See also The Florida Bar v. Adams, 641 So. 2d 399 (Fla. 
1994) (attorney suspended for 90 days for falsely accusing another attorney 
of suborning perjury). 

G. Threats.  An attorney may not “present, participate in presenting, or threaten 
to present” criminal charges “solely to obtain an advantage in a civil matter.” 
(Rule 4-3.4(g)). See also Opinion 89-3.  (It is “improper for an attorney to 
bring, participate in bringing, or threaten to bring criminal charges against 
someone solely to obtain an advantage in a civil matter, or if the primary 
purpose of such action is harassment.”)  Similarly, filing or threatening to file a 
disciplinary complaint against opposing counsel “solely to obtain an 
advantage in a civil matter” is prohibited.  (Rule 4-3.4(h) and Opinion 94-5)  In 
contrast, the ABA Model Rules of Professional Conduct do not include a 
specific prohibition against threatening criminal charges, in recognition that 
raising the possibility of criminal charges is appropriate in some 
circumstances, as explained in ABA Formal Opinion 92-363.  See The Florida 
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Bar v. Committe, 136 So. 3d 1111 (Fla. 2014) (attorney suspended for three 
years for requesting criminal prosecution for extortion of a person who sent 
two letters to the attorney “seeking payment of the attorney’s fees and costs 
awarded to her” in a prior court order).  

H. Payment to witness.  A lawyer shall not “offer an inducement to a witness.” 
However, a lawyer may: (a) pay reasonable expenses incurred by a witness 
“in attending or testifying at proceedings”; (b) pay reasonable non-contingent 
fees of an expert witness, and (c) pay reasonable compensation “to a witness 
for time spent preparing for, attending, or testifying at proceedings.”  (4-
3.4(b)) 

1. Non-expert witnesses.  “Offering financial inducements to a fact 
witness is extremely serious misconduct,” and the prohibition against 
paying witnesses “is not limited to testifying witnesses.”  The Florida 
Bar v. Wohl, 842 So. 2d 811 (Fla. 2003).  In that case, a party to a 
dispute over a large estate hired a former employee of the family 
business to provide “assistance” with the litigation for $500 per hour 
plus a large bonus depending on “the usefulness of the information 
provided.”  The Florida Supreme Court suspended an attorney who 
participated in developing the agreement, rejecting the attorney’s 
contention that the former employee was a “consultant” rather than a 
“fact witness.” 

2. “Assistance with case and discovery preparation.”  “[T]he rule does not 
expressly state that witnesses may be paid for ‘assistance with case 
and discovery preparation.’  But ... we hold that the rule’s language is 
broad enough to encompass such payments.”  Trial Practices, Inc. v. 
Hahn Loeser & Parks, LLP, 228 So. 3d 1184 (Fla. 2d DCA 2017).  The 
Florida Supreme Court considered this holding to be "overly 'broad 
and undefined,'" and concluded that "the more appropriate inquiry is 
whether the witness's 'assistance with case and discovery preparation' 
is directly related to the witness 'preparing for, attending, or testifying 
at proceedings,'" explaining: 

"For example, items such as reviewing correspondence and 
assisting with filling out interrogatories related to matters 
within the witness's knowledge of the case could 
reasonable fall within the rule.  So too could items such as 
time spent executing affidavits.  On the other hand, certain 
items would appear to go beyond the scope of the rule.  For 
example, TPI asserts that one fact witness was 
compensated for time spent reviewing certain motions, 
including motions for sanctions and in limine.  We agree 
with TPI that those items are not covered by the rule's third 
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exception."  Trial Practices, Inc. v. Hahn Loeser & Parks, 
LLP, ___ So. 3d ___ (Fla. 2018). 

3. ABA Formal Opinion.  ABA Formal Opinion 96-402 provides: "A 
lawyer, acting on her client's behalf, may compensate a non-expert 
witness for time spent in attending a deposition or trial or in a meeting 
with the lawyer preparatory to such testimony, provided that the 
payment is not conditioned on the content of the testimony and 
provided further that the payment does not violate the law of the 
jurisdiction…. The Committee also sees no reason to draw a 
distinction between (a) compensating a witness for time spent in 
actually attending a deposition or a trial and (b) compensating the 
witness for time spent in pretrial interviews with the lawyer in 
preparation for testifying, as long as the lawyer makes it clear to the 
witness that the payment is not being made for the substance (or 
efficacy) of the witness's testimony or as an inducement to 'tell the 
truth.' . . .  The Committee is further of the view that the witness may 
also be compensated for time spent in reviewing and researching 
records that are germane to his or her testimony, provided, of course, 
that such compensation is not barred by local law." 

4. Staff opinion.  Florida Bar Staff Opinion 20542, which interpreted a 
former version of Rule 4-3.4(b), states:  "The inquiring attorney's firm 
would like to be compensated for time spent by the firm in reviewing 
the files concerning the investigation and/or testifying either at a 
deposition or at the arbitration proceeding.  Although the attorneys will 
not be testifying as experts, Rule 4-3.4(b) does not prohibit fact 
witnesses from being reimbursed for the 'loss of compensation 
incurred by reason of preparing for and testify at the proceedings'." 

5. Restatement.  Section 117 of the Restatement (Third) of the Law 
Governing Lawyers (2000), titled "Compensating a Witness," provides 
that "A lawyer may not offer or pay to a witness any consideration: (1) 
in excess of the reasonable expenses of the witness incurred and the 
reasonable value of the witness's time spent in providing evidence …". 

6. No contingent fees.  “It is impermissible for an attorney to enter into an 
arrangement with a medical-legal consulting service on a contingency 
fee basis to provide services to the attorney’s client, including 
provision of an expert witness.”  Opinion 98-1 

I. Asking witness not to volunteer information.  While lawyers may instruct their 
clients not to volunteer information, they are prohibited from requesting that a 
witness refrain from voluntarily giving relevant information to an opposing 
party (unless the witness is a relative, employee, or agent of the client and 
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“the person’s interests will not be adversely affected by refraining from giving 
such information”).  (4-3.4(f)) 

J. Surreptitious recordings.  May you secretly record a conversation with a 
witness?  ABA Formal Opinion 337, which stated that it is unethical for a 
lawyer to engage in secret tape recordings, has been withdrawn pursuant to 
Formal Opinion 01-422, and the Restatement of the Law Governing Lawyers 
states that lawyers may make a secret recording if it does not violate the law 
of the relevant jurisdiction. While Florida’s Rules of Professional 
Responsibility do not address the issue, Chapter 934, Florida Statutes, 
prohibits the recording of conversations without the consent of all participants, 
at least when the speaker has a reasonable expectation of privacy. State v. 
Tsavaris, 394 So. 2d 418 (Fla. 1981), rev. denied, 424 So. 2d 763 (1983); 
State v. Sells, 582 So. 2d 1244 (Fla. 4th DCA 1991).  “A significant factor 
used in determining the reasonableness of the defendant’s expectation of 
privacy in a conversation is the location in which the conversation or 
communication occurs.” Stevenson v. State, 667 So. 2d 410 (Fla. 1st DCA 
1996). 

K. Nonlawyer assistants including private investigators.  The Comment to Rule 
4-8.4 states that lawyers may not “knowingly assist or induce” someone else 
to violate the Rules of Professional Conduct or “request or instruct an agent 
to do so.”  Moreover, the Comment to Rule 4-5.3 states that: “A lawyer must 
give” assistants, including secretaries, paralegals and investigators, 
“appropriate instruction and supervision concerning the ethical aspects of 
their employment.” 

May a lawyer ethically hire a private investigator to pose as a consumer to 
investigate issues at an opposing party’s place of business?  According to 
Gidatex, S.R.L v. Campeniello Imports, Ltd., 82 F. Supp. 2d 119 (S.D.N.Y. 
1999), “[t]he use of private investigators, posing as consumers and speaking 
to nominal parties who are not involved in any aspect of the litigation,” does 
“not represent the type of conduct prohibited by the rules.”  Similarly, the 
court in Apple Corps Ltd., MPL v. International Collectors Soc., 15 F. Supp. 
2d 456 (D.N.J. 1998) noted that “[t]he prevailing understanding in the legal 
profession is that a public or private lawyer’s use of an undercover 
investigator to detect ongoing violations of the law is not ethically proscribed, 
especially where it would be difficult to discover the violations by other 
means.”  See also “Ethical Responsibility of Lawyers for Deception by 
Undercover Investigators and Discrimination Testers:  An Analysis of the 
Provisions Prohibiting Misrepresentations under the Rules of Professional 
Conduct,” by David B. Isbell, 8 Geo. J. Legal Ethics 791, 829 (1995) (“[I]f the 
misrepresentations are only as to the investigator/tester’s identity and 
purpose, and are made only for fact-gathering purposes, they do not entail 
the violation of any provision of the Model Rules.”)  However, in contrast, the 
court in Midwest Motor Sports v. Arctic Cat Sales, Inc., 347 F.3d 693 (8th Cir. 
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2003), concluded that one party’s “undercover ruse to elicit damaging 
admissions” from an opposing party’s employees and its president “to secure 
an advantage” at trial “fall(s) squarely” within the prohibition of “conduct 
involving dishonesty, fraud, deceit or misrepresentation.” 

In 2008, a prominent attorney in Los Angeles was convicted of “aiding and 
abetting” and conspiracy to commit wiretapping after it was discovered that a 
private investigator he hired had wiretapped telephone conversations of an 
opposing party.  U.S. v. Christensen, 828 F.3d 763 (9th Cir.), petition for 
certiorari denied January 9, 2017.  He began serving a three year sentence in 
a federal prison in 2017. 

L. Represented persons.  If a lawyer knows that a person is represented by 
another lawyer in the matter, the lawyer shall not communicate "about the 
subject of the representation with the person unless the other lawyer 
consents.”  (4-4.2) “The rule applies even though the represented person 
initiates or consents to the communication.”  (4-4.2 Comment) 

1. General counsel.  “If an individual or a corporation has general 
counsel representing that party in all matters, communications must be 
with the attorney” even if the particular matter which is the subject of 
the communication has not yet been referred to the general counsel. 
(Opinion 78-4) 

2. In-house counsel.  According to an opinion from the ABA, a lawyer is 
not prohibited from communicating directly with an opposing party’s in-
house counsel about a matter even if outside counsel represents the 
opposing party in the matter.  (ABA Formal Opinion 06-443) 

3. Attorney as party.  Since represented parties are not prohibited from 
communicating directly with one another, may an attorney who is a 
party to a lawsuit communicate directly with adverse represented 
parties?  While there is no authority on this issue in Florida, other 
states say that attorneys may not do this.  (E.g., Massachusetts 
Opinion 97-1 and Virginia Legal Ethics Opinion 1527). 

4. Indirect communication.  “A lawyer may not make a communication 
prohibited by this rule through the acts of another,” according to the 
Comment to Rule 4-4.2, as amended in 2006, but “parties to a matter 
may communicate directly with each other, and a lawyer is not 
prohibited from advising a client concerning a communication that the 
client is legally entitled to make, provided that the client is not used to 
indirectly violate the Rules of Professional Conduct.”  (4-4.2 Comment) 
See The Florida Bar v. Nicnick, 963 So. 2d 219 (Fla. 2007) (when 
attorney gave his client a settlement agreement with the 
understanding that it would be delivered to the opposing party, the 
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attorney “had an obligation to share the document with opposing 
counsel.”). 

5. Copies to opposing party.  If you suspect that your adversary is not 
relaying settlement offers, may you copy the opposing party with 
correspondence sent to opposing counsel?  No.  (Opinion 76-28) 
However, you could advise your client to ask the opposing party if the 
offer had been received.  (ABA Formal Opinion 92-362) 

6. Exception for required notices.  The rule prohibiting attorneys from 
communicating directly with represented parties does not prohibit 
giving statutory or contractual notices directly to a represented party, 
but such communication “shall be strictly limited to that required by 
statute or contract, and a copy shall be provided to the adverse party’s 
attorney.”  (4-4.2 and Opinion 89-6) 

7. Post-judgment.  When does the representation end for purposes of 
this rule?  Even after entry of judgment and expiration of the appeal 
period, a plaintiff's attorney may not communicate directly with the 
defendant “until he has determined that the defendant is no longer 
represented by counsel.”  (Opinion 65-3) 

8. Second opinions.  Are lawyers restricted from giving second opinions 
by the statement in Rule 4-4.2 that “a lawyer shall not communicate 
about the subject of the representation with a person the lawyer knows 
to be represented by another lawyer...”?  No, according to Advisory 
Opinion 02-5. 

M. Current employees.  The Comment to Rule 4-4.2 states: “In the case of a 
represented organization, this rule prohibits communications with a 
constituent of the organization who supervises, directs, or regularly consults 
with the organization’s lawyer concerning the matter or has authority to 
obligate the organization with respect to the matter or whose act or omission 
in connection with the matter may be imputed to the organization for 
purposes of civil or criminal liability.” 

1. Permitted communications.  There is no prohibition against direct 
communication with a corporation’s employee so long as the 
employee is not an officer, director, managing agent, or “directly 
involved in the incident or matter giving rise to the investigation or 
litigation.”  However, “the attorney or the attorney’s agent must 
specifically identify the capacity in which they are conducting the 
investigation.”  (Opinion 78-4) But see Lang v. Reedy Creek 
Improvement District, 888 F. Supp. 1143 (M.D. Fla. 1995) (“Plaintiff 
shall not initiate ex parte communications with current employees of 
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the Defendants absent prior consent of Defense counsel or this 
Court.”).   

2. Governmental employees.  Rule 4-4.2 also applies to employees of 
governmental agencies.  However, the rule does not prohibit an 
attorney from communicating with such employees “on subjects 
unrelated to those controversies in which the agency attorney is 
actually known to be providing representation.”  (Opinion 09-1) 

N. Former employees.  May an attorney representing one party in a lawsuit have 
ex parte communications with former employees of the opposing party, when 
the opposing party is represented by counsel?  Yes, at least in Florida’s state 
courts.  In 2006, the Comment to Rule 4-4.2 was amended to specify that: 
“Consent of the organization’s lawyer is not required for communication with a 
former constituent.” 

1. Bar Opinions.  According to Florida Bar Ethics Opinion 88-14, “a 
plaintiff's attorney may communicate with former managers and former 
employees of a defendant corporation without seeking and obtaining 
consent of the corporation's attorney.”  However, “the attorney should 
not inquire into matters that are within the corporation’s attorney/client 
privilege (e.g., asking former manager to relate what he told the 
corporation’s attorney concerning the subject matter of the 
representation).”  ABA Formal Opinion 91-359 reaches a similar 
conclusion. 

2. Supreme Court Decision.  In H.B.A. Management, Inc. v. Estate of 
Schwartz, 693 So. 2d 541 (Fla. 1997), the Florida Supreme Court held 
that Rule 4-4.2 “neither contemplates nor prohibits an attorney’s ex 
parte communications with former employees of a defendant 
employer.”  The Court further explained that “there is no valid reason 
to distinguish between former employees who witnessed an event and 
those whose act or omission caused the event.”   

3. Federal Cases.  While the Florida Supreme Court has clarified the law 
relating to ex parte communications with former employees in state 
court cases, “practice in federal district courts in Florida is still 
unsettled.”  Bernard H. Dempsey, Jr., Ex Parte Communications with 
Current and Former Employees of a Corporate Defendant, Fla. B.J., 
December 1997 at 10; see also Lang v. Reedy Creek Improvement 
District, 888 F. Supp. 1143 (M.D. Fla. 1995), for a list of guidelines to 
be followed when contacting former employees.  More recently, in 
Pepperwood of Naples Condominium Ass’s, Inc. v. Nationwide Mut. 
Fire Ins. Co., 2011 WL 4382104 (M.D. Fla. 2011), the court held that 
plaintiff’s counsel could contact former managers and other former 
high level employees of defendant “but must do so through defense 
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counsel.”  See also, NAACP v. Florida Dept. of Corrections, 122 F. 
Supp. 2d 1335 (M.D. Fla. 2000). 

O. Expert witnesses.  May an attorney representing one party in a case have ex 
parte communication with the other party’s expert witnesses?   

1. Section 456.057(5), Florida Statutes.  This Statute prohibits a health 
care provider from disclosing information about a patient without 
written authorization from the patient or pursuant to subpoena.  See 
Acosta v. Richter, 671 So. 2d 149 (Fla. 1996); Bradley v. Brotman, 836 
So. 2d 1129 (Fla. 4th DCA 2003) (attorney improperly subpoenaed 
medical records without giving notice to patient, as required by 
statute). 

2. Rule 1.280 (b)(4).  Furthermore, by providing that “[d]iscovery of facts 
known and opinions held by experts ... may be obtained only as 
follows ...” (emphasis added), the Rules of Civil Procedure arguably 
prohibit a party from having ex parte communication with an opposing 
party’s expert. 

3. Federal cases.  However, some federal courts have permitted ex parte 
communication with experts, reasoning that the federal equivalent of 
Florida’s Rule 1.280(b)(4) only establishes a “formal method of 
acquiring evidence” and does not “preclude the use of such venerable, 
if informal, discovery techniques as the ex parte interview of a witness 
who is willing to speak.”  Doe v. Eli Lilly & Co., 99 F.R.D. 126 (D.D.C. 
1983).  Other federal cases have disagreed with this analysis.  See 
Horner v. Rowan Companies, Inc., 153 F.R.D. 597 (S.D. Texas 1994). 
In Franklin v. Nationwide Mut. Fire Ins. Co. 566 So. 2d 529 (Fla. 1st 
DCA), rev. dismissed, 574 So. 2d 142 (Fla. 1990), the court criticized 
Doe v. Eli Lilly & Co., supra, and reversed a trial court’s order which 
compelled an insured to execute a medical authorization permitting ex 
parte communications between the insurer’s attorney and the 
insured’s physicians. 

P. Hiring adversary’s former employee or expert.  May an attorney hire a former 
employee or former expert of an opposing party to testify as an expert?   

1. Former employee.  An attorney was disqualified for doing this in 
Rentclub, Inc. v. Transamerica Rental Finance Corp., 811 F. Supp. 
651 (M.D. Fla. 1992), affirmed, 43 F.3d 1439 (11th Cir. 1995), but that 
case was distinguished and a motion to disqualify was denied in 
Carnival Corporation v. Romero, 710 So. 2d 690 (Fla. 5th DCA 1998). 

2. Former expert.  There is no “automatic” disqualification of an expert 
who was previously retained by an opposing party.  However, the 
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expert will be disqualified if his or her opinion discloses or is based on 
any confidential communication from the opposing lawyer or party. 
Sultan v. Earing-Doud, 852 So. 2d 313 (Fla. 4th DCA 2003).  The 
opinion also states that whether an attorney should be disqualified for 
contacting an opponent’s non-testifying expert depends upon whether 
the attorney obtained confidential information.  See Kendall Coffey, 
Inherent Judicial Authority and the Expert Disqualification Doctrine, 56 
Fla. L. Rev. 195 (Jan. 2004). 

Q. Unrepresented party as adversary.  Assume that your client negotiates a 
settlement with the opposing party, who is unrepresented, and asks you to 
put the agreement in writing.  If you believe that the settlement is so favorable 
to your client that it may be unconscionable, you may have an affirmative duty 
to explain the material terms of the settlement documents to the opposing 
party so that he “fully understands their actual effect.”  See The Florida Bar v. 
Belleville, 591 So. 2d 170 (Fla. 1991); William J. Hazzard, Professional 
Responsibility: Duties Owed to an Unrepresented Party, 44 Fla. L. Rev. 489 
(1992).  While an amendment to Rule 4-4.3, adopted in 2006, states that a 
lawyer “shall not give legal advice to an unrepresented person, other than the 
advice to seek counsel,” the Comment to the Rule, as amended in 2006, 
explains that a lawyer “may explain ... the meaning” of a transaction or 
settlement document to an unrepresented opposing party. 

VIII. DISCOVERY AND EVIDENCE 

A. Discovery.  A lawyer shall not “make a frivolous discovery request or 
intentionally fail to comply with a legally proper discovery request by an 
opposing party.”  (4-3.4(d))  See Pecorelli v. Vantage Real Property Holding 
Corp., 685 So. 2d 1309 (Fla. 2d DCA 1995) (order striking pleadings upheld 
for repeatedly failing to appear for depositions). 

B. Concealing or altering evidence.  A lawyer shall not “unlawfully obstruct 
another party's access to evidence” or unlawfully alter or conceal material that 
the lawyer knows, or should know, is relevant to a pending or reasonably 
foreseeable proceeding.  (4-3.4(a)) 

1. “Drastic sanctions, including default, are appropriate when a defendant 
alters or destroys physical evidence, and when the plaintiff has 
demonstrated an inability to proceed without such evidence.”  Sponco 
Manufacturing, Inc. v. Alcover, 656 So. 2d 629 (Fla. 3d DCA), rev. 
granted, 666 So. 2d 144 (Fla. 1995), rev. denied, 679 So. 2d 771 (Fla. 
1996).  “Alternatively, when a party fails to produce evidence within his 
control, an adverse inference may be drawn that the withheld evidence 
would be unfavorable to the party failing to produce it.”  New 
Hampshire Ins. Co., Inc. v. Royal Ins. Co., 559 So. 2d 102 (Fla. 4th 
DCA 1990).  In Federal Ins. Co. v. Allister Manufacturing Co., 622 So. 
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2d 1348 (Fla. 4th DCA 1993), the court concluded that a sanction 
which was the equivalent of a dismissal, was not warranted where the 
loss of evidence was “inadvertent and not for improper purpose.”  See 
Bard D. Rockenbach, Spoliation of Evidence/A Double Edged Sword, 
Fla. B.J., Nov. 2001 at 34. 

C. “Cleaning up” social media pages.  May a lawyer advise a client to change 
privacy settings on social media sites and remove photos and information that 
relate to potential litigation?  Advisory Opinion 14-1, approved by the Board of 
Governors on October 16, 2015, states: “A personal injury lawyer may advise 
a client pre-litigation to change privacy settings on the client’s social media 
pages so that they are not publicly accessible.  Provided that there is no 
violation of the rules or substantive law pertaining to the preservation and/or 
spoliation of evidence, the lawyer also may advise that a client remove 
information relevant to the foreseeable proceeding from social media pages 
as long as the social media information or data is preserved.” 

D. Depositions.  Rule 4-4.4 prohibits unduly “embarrassing” or “burdening” a 
witness and Rule 4-3.4 prohibits unlawfully obstructing access to evidence. 
In addition, special related guidelines and rules have been developed for 
depositions, including the following: 

1. Examination.  According to the “Guidelines for Professional Conduct” 
of The Florida Bar Trial Lawyers’ Section, “[c]ounsel should not inquire 
into a deponent’s personal affairs or question a deponent’s integrity 
where such inquiry is irrelevant to the subject matter of the deposition.”   

2. Objections.  Rule 1.310(c), Florida Rules of Civil Procedure, provides 
that “[a]ny objection during a deposition shall be stated concisely and 
in a nonargumentative and non-suggestive manner.”  According to the 
“Guidelines for Professional Conduct” of The Florida Bar Trial 
Lawyers’ Section, “[w]hen objecting to the form of a question, counsel 
should simply state ‘I object to the form of the question.’  The grounds 
should not be stated unless asked for by the examining attorney. 
When the grounds are then stated they should be stated succinctly 
and only what is necessary to state the grounds should be stated.” 

3. Instructions.  “A party may instruct a deponent not to answer only 
when necessary to preserve a privilege, to enforce a limitation on 
evidence directed by the court, or to present a motion under 
subdivision (d) [to terminate or limit a deposition].”  Fla. R. Civ. P. 
1.310(c). 

E. Inadvertent disclosure.  “An attorney who receives confidential documents of 
an adversary as a result of an inadvertent release is ethically obligated to 
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promptly notify the sender of the attorney’s receipt of the documents.  It is up 
to the sender to take any further action.”  (Opinion 93-3)   

1. Rule 4-4.4(b).  In 2006, the Florida Supreme Court codified the 
concept in Opinion 93-3 by amending Rule 4-4.4(b) to state that a 
lawyer “who knows or reasonably should know that the document was 
inadvertently sent shall promptly notify the sender.”  The Comment, 
also amended in 2006, explains: “Whether the lawyer is required to 
take additional steps, such as returning the original document, is a 
matter of law beyond the scope of these rules, as is the question of 
whether the privileged status of a document has been waived.” 

2. No waiver or disqualification.  In Kusch v. Ballard, 645 So. 2d 1035 
(Fla. 4th DCA 1994), the court concluded that an inadvertent 
disclosure of a document did not waive the attorney/client privilege 
and would not require disqualification of either attorney.  See also 
Cunningham v. Appel, 831 So. 2d 214 (Fla. 5th DCA 2002); Dorothea 
Beane and Heath Nailos, Inadvertent Disclosure of Attorney-Client 
Privilege Material:  Putting the Horse Back in the Barn, Fla. B. J., Oct. 
1995 at 67; John T. Hundley, Annotation, Waiver of Evidentiary 
Privilege by Inadvertent Disclosure B Federal Law, 159 ALR Fed. 153 
(2000). 

3. Disqualification.  However, in Abamar Housing and Dev., Inc. v. Lisa 
Daly Lady Decor, Inc., 724 So. 2d 572 (Fla. 3d DCA 1998), rev. 
denied, 729 So. 2d 918 (Fla. 1999), the court held that the inadvertent 
receipt of privileged documents was grounds for disqualification 
regardless of whether prejudice resulted from the disclosure.  In a 
footnote, the court explained that “an attorney who follows the dictates 
of the Ethics Opinion [i.e., Opinion 93-3, supra], and complies with the 
obligation to promptly notify and to return immediately the 
inadvertently produced documents without exercising any unfair 
advantage (such as photocopying the ‘confidential documents’ prior to 
returning them), will not be subject to disqualification.”  (emphasis by 
the court).  See also General Accident Insur. Co. v. Borg-Warner 
Acceptance Corp., 483 So. 2d 505 (Fla. 4th DCA 1986) (firm 
disqualified after receiving privileged file as a result of judge’s error). 

4. Unfair informational advantage.  In Moriber v. Dreiling, 95 So. 3d 449 
(Fla. 3d DCA 2012), the court explained that there must be an 
“inadvertent disclosure” and the “possibility” of a resulting “unfair 
informational advantage” to warrant disqualification.  To determine 
whether there was an unfair advantage the court must look at “the 
actions taken by the receiving lawyers,” citing Abamar, supra. 
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5. Actions of receiving lawyer.  In Atlas Air, Inc. v. Greenberg Traurig, 
P.A., 997 So. 2d 1117 (Fla. 3d DCA 2008), the court, noting that a law 
firm “fell far short of satisfying the requirements” of Abamar Housing, 
supra, and gained an unfair informational advantage, held that not only 
the individual lawyer who reviewed the inadvertently produced 
documents – but the entire law firm – must be disqualified.  A 
concurring judge explained that “[b]ecause there is no requirement 
that prejudice be shown ... and it is so difficult to measure how much 
of an advantage, if any, was obtained due to the inadvertent disclosure 
of privileged documents, the court must look to the actions taken by 
the receiving lawyer or law firm in determining whether the drastic 
remedy of disqualification is warranted.” See also Etan Mark, 
Inadvertent Document Productions and the Threat of Attorney 
Disqualification, Fla. B.J., Nov. 2009 at 9. 

6. Vacated order.  In Coral Reef of Key Biscayne Developers, Inc. v. 
Lloyds’ Underwriters at London, 911 So. 2d 155 (Fla. 3d DCA 2005), a 
trial court ordered disclosure of documents, rejecting an argument that 
they were privileged.  However, after the documents had been 
produced, the trial court’s order was vacated by the appellate court, 
which concluded that the documents were privileged.  The party who 
produced the documents then moved to disqualify opposing counsel 
based on Abamar, supra.  The appellate court denied the motion, 
stating: “[w]e hold that a higher standard must apply for disqualifying 
counsel when the privileged documents are received pursuant to a 
court order that is subsequently vacated.”  The court said it was 
persuaded by a Texas court which had concluded in a similar case 
that “the party moving to disqualify counsel must show that (1) the 
opposing counsel’s review of the privileged documents caused actual 
harm to the moving party, and (2) disqualification is necessary 
because the trial court lacks means to remedy the moving party’s 
harm.” 

7. Test for waiver.  In Nova Southeastern University, Inc. v. Jacobson, 25 
So. 3d 82 (Fla. 4th DCA 2009), the court confirmed that “the relevant 
circumstances test” should be applied in determining whether an 
inadvertent disclosure of documents results in the waiver of the 
attorney-client privilege.  That test includes the following five factors: 
“1) the reasonableness of the precautions taken to prevent inadvertent 
disclosure ...; 2) the number of inadvertent disclosures; 3) the extent of 
the disclosure; 4) any delay and measures taken to rectify the 
disclosures; and 5) whether the overriding interests of justice would be 
served by relieving a party of its error.” 

8. Federal Court.  Rule 502, Federal Rules of Evidence (adopted in 
2008), provides that the “inadvertent” disclosure of privileged material 
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does not result in a waiver of attorney-client and work product 
privileges so long as the holder of the privileges “took reasonable 
steps to prevent disclosure” and “promptly took” reasonable steps to 
rectify the error. 

9. New Florida Rule of Civil Procedure.  Rule 1.285, Florida Rules of Civil 
Procedure, effective January 1, 2011, provides that a party asserting 
that inadvertently disclosed documents are privileged must do so by 
serving a written notice within 10 days of discovering the disclosure.  A 
party receiving such a notice “shall promptly return, sequester, or 
destroy the materials specified in the notice, as well as any copies of 
the materials.”  If the receiving party wishes to challenge the claim of 
privilege, a “notice of challenge” must be served within 20 days. 

F. Documents wrongfully obtained by client.  If your client has wrongfully 
obtained documents from the opposing party, you “must inform the client that 
the materials cannot be retained, reviewed or used without informing the 
opposing party” that you and the client have the documents.  “If the client 
refuses to consent to disclosure,” you must withdraw but you remain bound 
by confidentiality obligations to the client.  (Opinion 07-1) 

1. Disqualification.  In Minakan v. Husted, 27 So. 3d 695 (Fla. 4th DCA 
2010), a dissolution of marriage case, the wife obtained and provided 
to her counsel an email between her husband and his counsel.  The 
appellate court instructed the trial court to “determine whether the 
husband treated the e-mail as confidential and, if so, whether the wife 
gained an unfair advantage in discovering it and having it forwarded to 
her attorney.  If the court determines that the wife gained an unfair 
advantage, then disqualification of the wife’s attorneys may be 
appropriate.  Regardless of whether the wife gained an unfair 
advantage, however, disqualification and other sanctions still may be 
appropriate under the ‘inequitable conduct doctrine’ if the court finds 
that the wife, in bad faith, discovered the e-mail and had it forwarded 
to her attorney.  If disqualification is not appropriate, the court can 
consider lesser remedies, such as precluding any discovery based on 
the e-mail’s contents, precluding the use of the email at trial, or both.” 

2. Sanctions. In Castellano v. Winthrop, 27 So. 3d 134 (Fla. 5th DCA 
2010), a party illegally obtained a USB drive containing privileged and 
confidential information, which was reviewed by the party’s law firm 
(“Firm”).  The Firm was not only disqualified but ordered to delete from 
its computers all information obtained from the USB drive and “to 
make their computers available for third-party inspection to confirm 
deletion of this information – all at the Firm’s expense.”  The Firm and 
the client were also ordered to indemnify the opposing party “for any 
damages he might suffer from the improper use” of the information, 
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and the trial court reserved jurisdiction to award attorneys’ fees to the 
opposing party.  The appellate court, referencing Opinion 07-1, denied 
a petition for certiorari. 

G. Metadata.  Metadata is “information describing the history, tracking, or 
management of an electronic document,” which may be inadvertently 
transmitted.  Opinion 06-2 requires lawyers to “take reasonable steps to 
safeguard the confidentiality of all communications sent by electronic means 
... and to protect ... all confidential information, including ... metadata.”  The 
Opinion also prohibits a receiving lawyer from trying to obtain metadata that is 
not intended for the lawyer.  Issues relating to metadata can usually be 
avoided by sending electronic documents in PDF.   

IX. TRIAL 

A. Communication with the court.  “A lawyer shall not seek to influence a judge, 
juror, prospective juror, or other decision maker except as permitted by law or 
the rules of court.”  (4-3.5(a))  A lawyer shall only communicate with a judge 
“as to the merits or the cause” as provided in 4-3.5(b). 

B. Conduct in court.  “A lawyer shall not engage in conduct intended to disrupt a 
tribunal.”  (4-3.5(c)) 

C. Candor - law.  A lawyer shall not make a false statement of law to a tribunal 
“or fail to correct a false statement of material fact or law previously made to 
the tribunal by the lawyer.”  (4-3.3(a)(1))  Furthermore, a lawyer shall not 
knowingly “fail to disclose to the tribunal legal authority in the controlling 
jurisdiction known to the lawyer to be directly adverse to the position of the 
client and not disclosed by opposing counsel.”  (4-3.3(a)(3)) 

D. Candor - facts.  A lawyer shall not knowingly “make a false statement of fact” 
to a tribunal or “fail to correct a false statement of material fact ... previously 
made to the tribunal by the lawyer.” (4-3.3(a)(1))  Furthermore, a lawyer shall 
not knowingly “fail to disclose a material fact to a tribunal when disclosure is 
necessary to avoid assisting a criminal or fraudulent act by the client.”  (4-
3.3(a)(2)) In The Florida Bar v. Corbin, 701 So. 2d 334 (Fla. 1997), an 
attorney was suspended for 90 days for deliberately misrepresenting facts in 
a motion for summary judgment. 

E. Evidence believed to be false.  “A lawyer may refuse to offer evidence that 
the lawyer reasonably believes is false.”  (4-3.3(c))  However, “[a] lawyer’s 
reasonable belief that evidence is false does not preclude its presentation to 
the trier of fact.”  (4-3.3 Comment) 

F. Evidence known to be false.  A lawyer shall not knowingly “offer evidence that 
the lawyer knows to be false.”  (4-3.3(a)(4)) 
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1. Obligation to prevent perjury.  “If a lawyer knows that the client intends 
to testify falsely or wants the lawyer to introduce false evidence, the 
lawyer should seek to persuade the client that the evidence should not 
be offered.  If the persuasion is ineffective and the lawyer continues to 
represent the client, the lawyer must refuse to offer the false 
evidence.”  (4-3.3 Comment)  “A lawyer whose client has repeatedly 
stated that the client will commit perjury must withdraw from the 
representation and inform the court of the client’s intent to lie under 
oath.”  (Opinion 04-1) 

2. Sanctions.  “[D]isbarment is the presumptive sanction for an attorney 
knowingly presenting false testimony in a judicial proceeding.” The 
Florida Bar v. Cox, 794 So. 2d 1278 (Fla. 2001).  Furthermore, false 
testimony may provide grounds for dismissal or default.  John T. 
Kolinski, Fraud on the Court as a Basis for Dismissal with Prejudice or 
Default, Fla. B.J., Feb. 2004. 

G. False evidence – remedial measures.  “If a lawyer, the lawyer’s client, or a 
witness called by the lawyer has offered material evidence and the lawyer 
comes to know of its falsity, the lawyer shall take reasonable remedial 
measures including, if necessary, disclosure to the tribunal.”  (4-3.3(a)(4)) 

1. Disclosure.  “If perjured testimony or false evidence has been offered, 
the advocate’s proper course ordinarily is to remonstrate with the client 
confidentially if circumstances permit.  In any case, the advocate 
should ensure disclosure is made to the court.  It is for the court then 
to determine what should be done – making a statement about the 
matter to the trier of fact, ordering a mistrial, or perhaps nothing.”  (4-
3.3 Comment) 

2. Withdrawal.  If a client offers false testimony, “then the lawyer must 
convince the client to agree to disclosure and remediation of the false 
testimony; failing that, the lawyer must disclose to the court anyway. 
Absent client consent, the lawyer’s disclosure of the client’s false 
testimony or intent to offer false testimony will create a conflict 
between the lawyer and the client requiring the lawyer to move to 
withdraw from representation.”  (Opinion 04-1) 

3. Privilege.  The duties in Rule 4-3.3 apply “even if compliance requires 
disclosure of information otherwise protected by rule 4-1.6.”  (4-3.3(d)) 

4. Conclusion of Proceeding.  The duties in Rule 4-3.3 “continue beyond 
the conclusion of the proceeding.”  (4-3.3(d)) 

[135-99901-36/3142492/2] 73               02/07/2019 

2.179



 
 
 
 

                                                                                           
    

 
 

 
 

 
 

 
 

 
 
 

 
 

 

 
 

 

 

 

 

 
 

 
 

 
 

 

5. False name.  One situation in which it has been determined that 
withdrawal from representation, without disclosure, is a sufficient 
remedial measure is when a criminal defendant is proceeding under a 
false name.  According to Opinion 90-6, “[a] lawyer who learns that a 
criminal defendant who is an existing client is proceeding under a false 
name must withdraw from representation and must admonish the 
client not to commit perjury, but cannot disclose the client’s use of the 
false name to the court unless the client makes an affirmative 
misrepresentation to the court regarding the name.” 

6. Depositions.  An attorney who learns that a client has lied in a 
deposition is obligated to utilize the remedial measures described 
above, even if the deposition has not been filed with the court. 
(Opinion 75-19, as affirmed and clarified in 1998, and 4-3.3 Comment) 
See The Florida Bar v. Dupee, 160 So. 3d 838 (Fla. 2015) 

H. Attorney as witness.  Rule 4-3.7 provides that “[a] lawyer shall not act as 
advocate at a trial in which the lawyer is likely to be a necessary witness on 
behalf of the client....” (emphasis added).  

1. Exceptions.  This rule does not apply if “disqualification of the lawyer 
would work substantial hardship on the client” or if the attorney’s 
testimony relates to: an uncontested issue; a matter of formality; or the 
nature and value of legal services rendered in the case.  (4-3.7) 

2. Called by adversary.  “An attorney need not withdraw from 
representation of a client simply because he expects to be called to 
testify by his adversary; rather, he may continue the representation 
until it is apparent that his testimony is or may be prejudicial to his 
client.”  (Opinion 72-2) In Ray v. Stuckey, 491 So. 2d 1211 (Fla. 1st 
DCA 1986), the court stated that such testimony is prejudicial “only 
when sufficiently adverse to the factual assertions or account of events 
offered on behalf of the client.”  See also Allstate v. English, 588 So. 
2d 294 (Fla. 2d DCA 1991) (disqualification order quashed where 
there was no evidence that attorney’s testimony would be prejudicial to 
client or that attorney was the only witness who could provide 
contemplated testimony) and Alto Const. Co., Inc. v. Flagler Const. 
Equipment, LLC, 22 So. 3d 726 (Fla. 2d DCA 2009) (“an attorney that 
will be called as a witness by an opposing party may be disqualified if 
the attorney’s testimony will be ‘sufficiently adverse to the factual 
assertions or account of events offered on behalf of the client.’”). 

3. Pre-trial matters.  Disqualification as counsel at trial because an 
attorney may be called as a witness does not necessarily extend to 
pretrial or appellate matters.  See Cerillo v. Highley, 797 So. 2d 1288 
(Fla. 4th DCA 2001) (holding that attorney may participate in pre-trial 
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proceedings but cannot try the case if he will be a witness at trial); 
Columbo v. Puig, 745 So. 2d 1106 (Fla. 3d DCA 1999) (attorney not 
disqualified from representing client at deposition even though likely to 
be necessary fact witness at trial); Fleitman v. McPherson, 691 So. 2d 
37 (Fla. 1st DCA 1997) (holding that attorney who is an indispensable 
witness in a client’s case may not represent the client at trial but “may 
participate in the representation up until trial and after the trial.”); KMS 
Restaurant Corp. v. Searcy, Denney, Scarola, Barnhart & Shipley, 
P.A., 107 So. 3d 552 (Fla. 4th DCA 2013) (“The fact that counsel will 
be a material witness does not preclude him from participating in 
proceedings before and after trial.”)  This rule also applies in Florida’s 
federal courts.  In re: Thompson, 2006 WL 1598112 (11th Cir.) 

4. No imputation.  This disqualification is personal and other attorneys in 
the same firm may represent the client at trial unless precluded from 
doing so because of a conflict of interest. (4-3.7(b)) See City of 
Lauderdale Lakes v. Enterprise Leasing Co., 654 So. 2d 645 (Fla. 4th 
DCA 1995). 

I. Mary Carter agreements.  In Dosdourian v. Carsten, 624 So. 2d 241 (Fla. 
1993), the Florida Supreme Court stated that Mary Carter agreements “by 
their very nature, promote unethical practices by Florida attorneys” and 
concluded that “the only effective way to eliminate” their “sinister influence” 
was “to outlaw their use.”  The Court defined the typical Mary Carter 
agreement as “a contract by which one co-defendant secretly agrees with the 
plaintiff that, if such defendant will proceed to defend himself in court, his own 
maximum liability will be diminished proportionately by increasing the liability 
of the other co-defendants,” and the Court further explained that: “[w]e 
include within our prohibition any agreement which requires the settling 
defendant to remain in the litigation....”  See also, La Costa Beach Club 
Resort Condominium Association v. Carioti, 37 So. 3d 303 (Fla. 4th DCA 
2010).   

1. High-low agreements.  “It is unclear whether the Supreme Court in 
Dosdourian intended to outlaw high-low agreements in addition to 
‘Mary Carter agreements’…  If the trial court concludes that the ‘high-
low agreement’ is not a settlement and the co-defendant still has a 
genuine incentive to defend, then in our view the agreement would not 
be prohibited by Dosdourian.”  Garrett v. Mohammed, 686 So. 2d 629 
(Fla. 5th DCA 1996), rev. denied, 697 So. 2d 510 (Fla. 1997). 
Similarly, in Gulf Industries, Inc. v. Nair, 953 So. 2d 590 (Fla. 4th DCA 
2007), the court held that a high-low agreement was not prohibited; 
the court also held that the agreement did not need to be disclosed to 
the jury.  However, in State Farm Mutual Automobile Insurance Co. v. 
Thorne, 110 So. 3d 66 (Fla. 2d DCA 2013), the Court held that a high-
low agreement, based upon its particular terms, should have been 

[135-99901-36/3142492/2] 75               02/07/2019 

2.181



 
 
 
 

                                                                                           
    

 

 
 

 

 

 
 

 
 
 

 

 
 

 
 

 
 

 
 

 
 
 

 

 
 

 

 
 

 
  

 
 

disclosed to the jury.  See Michael L. Forte, Admissibility of High-low 
Agreements in Multi-defendant Litigation, Fla. B. J., December 2013 at 
26. 

2. Charades.  In Dosdourian, “we took a strong stand against charades in 
trials.  To have the U.M. insurer, which by statute is a necessary party, 
not be so named to the jury is a pure fiction in violation of this policy.” 
Government Employees Insurance Co. v. Krawzak, 675 So. 2d 115 
(Fla. 1996). 

J. Disparage or discriminate.  A lawyer shall not “engage in conduct in 
connection with the practice of law that is prejudicial to the administration of 
justice, including to knowingly, or through callous indifference, disparage, 
humiliate, or discriminate against litigants, jurors, witnesses, court personnel, 
or other lawyers on any basis, including, but not limited to, on account of 
race, ethnicity, gender, religion, national origin, disability, marital status, 
sexual orientation, age, socioeconomic status, employment, or physical 
characteristic....”  (4-8.4(d)) 

K. Fairness.  In trial, a lawyer shall not “allude to any matter that the lawyer does 
not reasonably believe is relevant or that will not be supported by admissible 
evidence, assert personal knowledge of facts in issue except when testifying 
as a witness, or state a personal opinion as to the justness of a cause, the 
credibility of a witness, the culpability of a civil litigant....”  (4-3.4(e)) 

1. Appellate courts have overturned jury verdicts due to arguments that 
violated this rule.  Sacred Heart Hospital of Pensacola v. Stone, 650 
So. 2d 676 (Fla. 1st DCA), rev. denied, 659 So. 2d 1089 (Fla. 1995); 
Dutcher v. Allstate Ins. Co., 655 So. 2d 1217 (Fla. 4th DCA 1995). 

L. Trial Publicity.  A lawyer shall not make an extra judicial statement to be 
disseminated by means of public communication if the lawyer knows or 
should know that the statement “will have a substantial likelihood of materially 
prejudicing an adjudicative proceeding due to its creation of an imminent and 
substantial detrimental effect on that proceeding.”  A lawyer must also 
“exercise reasonable care” to prevent others, who are associated with the 
lawyer, from doing so.  (4-3.6) 

1. Rule 4-3.6 was amended in 1994 to conform with Gentile v. State Bar 
of Nevada, 501 U.S. 1030 (1991), which held that a publicity rule 
similar to Florida's prior rule was unconstitutionally vague. 

M. Investigation of prospective juror’s internet presence.  Rule 4-3.5(d) prohibits 
communication with any member of the venire prior to trial and any member 
of the jury during trial.  Does this prohibit a lawyer from reviewing a juror’s (or 
a prospective juror’s) internet presence, such as Facebook pages?  
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1. No, according to ABA Formal Opinion 466, issued on April 24, 2014, 
which says: 

 “[A] lawyer may passively review a juror’s public presence on 
the Internet, but may not communicate with a juror.” 

 “Requesting access to a private area on a juror’s ESM 
(electronic social media) is communication” and therefore 
prohibited. 

 “The fact that a juror or potential juror may become aware that 
the lawyer is reviewing his Internet presence when an ESM 
network setting notifies the juror of such review does not 
constitute a communication” that would violate Model Rule 3.5 
(upon which Rule 4-3.5 is based). 

 “If a lawyer discovers criminal or fraudulent conduct by a juror 
related to the proceeding, the lawyer must take reasonable 
remedial measures including, if necessary, disclosure to the 
tribunal.” 

2. “There is no prohibition in Florida law against an attorney researching 
jurors before, during, and throughout a trial so long as the research 
does not lead to contact with a juror.  An attorney is not obligated to 
inform the court of such research unless it affects the fairness of the 
trial and the administration of justice.”  Tenev v. Thurston, 198 So. 3d 
798, 802 (Fla. 2d DCA 2016) (reversing award of sanctions against an 
attorney who had moved to strike juror after client’s wife discovered 
that juror was a Facebook friend of a party’s employee). 

N. Voir dire.  Comments designed only “to ingratiate” an attorney to potential 
jurors and “focus their attention on irrelevant matters” (such as mentioning 
that an attorney has a son the same age as the decedent) should not be 
made during voir dire.  Bocher v. Glass, 874 So. 2d 701 (Fla. 1st DCA 2004). 

1. A comment during voir dire by defense counsel, who was hired by an 
insurer, that “I’m a consumer justice attorney” representing an 
individual, rather than a company, was deemed to be a misleading 
suggestion that the individual would pay any adverse judgment and an 
improper “appeal to the jury to protect that individual from a harmful 
verdict.”  Hollenbeck v. Hooks, 993 So. 2d 50 (Fla. 1st DCA 2008). 

O. Opening statements.  In an opening statement, counsel is prohibited “both 
legally and ethically” from “telling the jury he will prove something he cannot 
prove or that is doubtful.”  Chin v. Caiaffa, 42 So. 3d 300 (Fla. 3d DCA 2010). 
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P. Coaching witnesses.  While the CFO of the plaintiff was on the witness stand, 
being questioned about whether a key document had been received, the sole 
shareholder of the company sent him two text messages concerning the 
document.  The trial court declared a mistrial and dismissed the case with 
prejudice.  The appellate court affirmed, explaining that plaintiff’s conduct 
constituted a “blatant showing of fraud, pretense, collusion or other similar 
wrongdoing.”  Sky Development, Inc. v. Vistaview Development, Inc., 41 So. 
3d 918 (Fla. 3d DCA 2010). 

Q. Violating orders granting motions in limine.  In a personal injury action, the 
appellate court affirmed a trial court’s decision to strike the defendant’s 
pleadings because of defense counsel’s “conscious, intentional acts” violating 
orders that granted motions in limine.  Adams v. Barkman, 114 So. 3d 1021 
(Fla. 5th DCA 2012). 

R. Closing arguments.  Florida courts have ruled upon the propriety of the 
following types of arguments: 

1. General.  “[C]losing argument must not be used to inflame the minds 
and passions of the jurors so that their verdict reflects an emotional 
response rather than the logical analysis of evidence in light of the 
applicable law.”  Murphy v. International Robotic Systems, Inc., 766 
So. 2d 1010 (Fla. 2000). 

2. Golden rule.  “An argument that jurors place themselves in the 
plaintiff’s shoes, commonly referred to as a ‘golden rule’ argument, is 
impermissible ... because it encourages the jury to ... decide the case 
on the basis of personal interest and bias rather than on the evidence.”  
Schreidell v. Shoter, 500 So. 2d 228 (Fla. 3d DCA 1986), rev. denied, 
511 So. 2d 299 (Fla. 1987).  Arguing that clients would “walk past” $6 
million to press a “magic button” to bring their son back was deemed 
an improper golden rule argument because its only purpose was to 
suggest that the jurors imagine themselves in the place of the parents. 
Bocher v. Glass, 874 So. 2d 701 (Fla. 1st DCA 2004). 

3. Conscience of community.  “Appeals to ‘community conscience’ and 
‘civic responsibility’ are inappropriate.”  Superior Industries Inter-
national, Inc. v. Faulk, 695 So. 2d 376 (Fla. 5th DCA 1997).  For 
example, it is improper to argue: “I want to send a message to the 
community” so others “won’t think they can get away with stealing 
some elderly folks’ monies.” Murphy v. Murphy, 622 So. 2d 99 (Fla. 
2d DCA 1993).  However, such arguments are appropriate when there 
is a claim for punitive damages.  Ocwen Financial Corp. v. Kidder, 950 
So. 2d 480 (Fla. 4th DCA 2007). 
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4. Overcrowded courtrooms and insurance crisis.  References to “over-
crowded courtrooms” and the “insurance crisis” are deemed to be 
improper appeals to the conscience of the community.  Davidoff v. 
Segert, 551 So. 2d 1274 (Fla. 4th DCA 1989); Stokes v. Wet ‘N Wild, 
Inc., 523 So. 2d 181 (Fla. 5th DCA 1988). 

5. Nationalistic appeals.  Repeated references to how business is 
conducted “in America” (when the opposing party was a company 
owned by foreigners) were strongly criticized by two judges in 
Telemundo Network, Inc. v. Spanish Television Services, Inc., 812 So. 
2d 461 (Fla. 3d DCA 2002).  The following question was certified to 
the Supreme Court: “are unobjected to comments made during closing 
argument which appeal to a jury’s racial, ethnic, religious or 
xenophobic prejudices, sufficient to justify an appellate court’s finding 
of fundamental error….?” 

6. Racism.  “Our system of justice cannot tolerate an attempt to exploit 
these feelings of racial prejudice....”  Wallace v. State, 768 So. 2d 
1247, 1250-1 (Fla. 1st DCA 2000). 

7. Appeals to jurors’ self-interest.  It is improper to ask jurors to consider 
the effect that a verdict might have on them as taxpayers.  Davis v. 
South Florida Water Mgmt. District, 715 So. 2d 996 (Fla. 4th DCA 
1998).  Similarly, suggesting a relationship between verdicts in 
automobile cases and rising insurance premiums is “clearly” an 
“improper tactic.”  Russell v. Guider, 362 So. 2d 55 (Fla. 4th DCA 
1978), cert. denied, 368 So. 2d 1373 (Fla. 1979). 

8. Currying favor with jury.  Counsel’s comment in closing that he “liked 
the jury when he picked them and he likes them now” was 
“inappropriate ... unprofessional and should be met by rebuke.”  Kelley 
v. Mutnich, 481 So. 2d 999 (Fla. 4th DCA 1986). 

9. Referring to jurors by name.  Two Florida cases suggest that it is not 
proper to refer to jurors by name during closing argument.  See 
Bocher v. Glass, 874 So. 2d 701 (Fla. 1st DCA 2004); Cummins 
Alabama, Inc. v. Allbritten, 548 So. 2d 258 (Fla. 1st DCA 1989). 

10. Familial rhetoric.  “Irrelevant familial rhetoric” (such as an attorney 
telling a story about walking in the woods with his grandfather or an 
attorney mentioning that he has a child the same age as the decedent) 
“must not be condoned.”  Bocher v. Glass, 874 So. 2d 701 (Fla. 1st 
DCA 2004). 

11. Attacks on counsel.  “[I]t is never acceptable for one attorney to 
effectively impugn the integrity or credibility of opposing counsel 
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before the jury.”  Owens-Corning Fiberglass Corp. v. Crane, 683 So. 
2d 552, 554-55 (Fla. 3d DCA 1996).  Accordingly, asking the jurors if 
“they would buy a used car” from opposing counsel is “utterly and 
grossly improper.”  Jackson v. State, 421 So. 2d 15 (Fla. 3d DCA 
1982).  “[T]he repeated use of the term ‘B.S.” [in describing the 
opposing party’s argument] was not only clearly improper, but also 
highly unprofessional.” Lingle v. Dion, 776 So. 2d 1073 (Fla. 4th DCA 
2001).  See also Sanchez v. Nerys, 954 So. 2d 630, 632 (Fla. 3d DCA 
2007) (argument that defense counsel was “‘pulling a fast one,’ ‘hiding 
something,’ and ‘trying to pull something,’ was tantamount to calling 
defense counsel liars and accusing them of perpetrating a fraud upon 
the court and jury,” requiring a new trial). 

12. “Whatever it takes.”  A statement in a closing argument that “the City 
would ‘do whatever it takes to try to win this case’ suggests that the 
City is engaging in improper or less than honest tactics.”  Orlando v. 
Pineiro, 66 So. 3d 1064 (Fla. 5th DCA 2011). 

13. Criticism for defending case.  Arguments by plaintiff’s counsel 
suggesting that defendant should not have contested liability and 
should not have presented a particular defense were deemed 
improper in Carnival Corporation v. Pajares, 972 So. 2d 973 (Fla. 3d 
DCA 2007). 

14. “Shameful” and failure to take responsibility.  Describing a defense as 
“shameful” or arguing that a defendant has “never taken responsibility” 
is improper.  State Farm Mutual Automobile Ins. Co. v. Thorne, 110 
So. 3d 66 (Fla. 2d DCA 2013). 

15. Lack of remorse or apology.  Arguments that the jury “did not see one 
bit of remorse of any of the officers who testified in trial” and that not 
one of the officers “looked over at mom during the trial and said sorry 
for your loss” were “improper” because they suggested that “the City is 
doing something wrong by either vigorously defending itself or not 
showing proper sympathy or empathy.”  Orlando v. Pineiro, 66 So. 3d 
1064 (Fla. 5th DCA 2011). 

16. Failure to conduct “honest, fair” investigation.  A reference to “the 
City’s alleged failure to conduct an ‘honest, fair’ investigation into 
Alvarado’s death was also improper.”  Orlando v. Pineiro, 66 So. 3d 
1064 (Fla. 5th DCA 2011). 

17. Attacks on experts.  Describing an opposing expert as “nothing more 
than an unqualified doctor who prostitutes himself for the benefit of 
lawyers” warranted a new trial in Venning v. Roe, 616 So. 2d 604 (Fla. 
2d DCA 1993).  See also, King v. Byrd, 716 So. 2d 831 (Fla. 4th DCA 
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1998) (“We specifically condemn counsel’s use of the term ‘hired gun’ 
to refer to a defense expert.”) 

18. Vouching.  Counsel’s comment that he “had heard nothing but 
wonderful things” about his client was deemed improper (as were his 
references to opposing witnesses as “a good soldier” and “this joker”). 
Walt Disney World Company v. Blalock, 640 So. 2d 1156 (Fla. 5th 
DCA 1994). 

19. Statements unsupported by record.  Defense counsel’s argument that 
“any Plaintiff’s attorney always asks for at least ten or fifteen times 
what they want” was deemed to be “improper rhetoric” that “does 
considerable harm to the already impaired reputation of the legal 
profession,” in Hartford Accident & Indemnity Co. v. Ocha, 472 So. 2d 
1338 (Fla. 4th DCA 1985). 

20. Nullification.  “Nullification arguments [i.e., asking the jury to disregard 
the law] have absolutely no place in a trial....”  Liggett Group, Inc. v. 
Engle, 853 So. 2d 434 (Fla. 3d DCA 2003), approved in part, reversed 
in part, Engle v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 2006). 

21. Wealth or poverty.  “In Florida, the general rule is that during trial no 
reference should be made to the wealth or poverty of a party, nor 
should the financial status of one party be contrasted with the other’s.” 
Sossa v. Newman, 647 So. 2d 1018 (Fla. 4th DCA 1994). 

22. Personal opinions.  While Rule 4-3.4(e) specifically prohibits a lawyer 
from stating a personal opinion, the “use of the personal pronoun ‘I’ is 
not, in and of itself, improper ... use of the phrases ‘I think’ and ‘I 
believe’ did not impermissibly express a personal opinion, but was 
instead merely a figure of speech.” Murphy v. International Robotic 
Systems, Inc., 766 So. 2d 1010 (Fla. 2000). 

23. Calling party a liar.  “[I]t is not improper for counsel to state during 
closing argument that a witness ‘lied’ or is a ‘liar,’ provided such 
characterizations are supported by the record.” Murphy v. 
International Robotic Systems, Inc., 766 So. 2d 1010 (Fla. 2000). 
Rule 4-3.4(e) was amended, effective January 1, 2006, to say that an 
attorney may not “state a personal opinion about the credibility of a 
witness unless the statement is authorized by current rule or case 
law.”  An amendment to the Comment to the rule discusses Murphy, 
supra. 

24. “Value of human life” argument.  Arguments that “place a monetary 
value on the life of the decedent” (such as by comparing the value of a 
life to the value of a painting or a jet) are not proper.  Wilbur v. 
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Hightower, 778 So. 2d 381 (Fla. 4th DCA 2001).  See also Chin v. 
Caiaffe, 42 So. 3d 300 (Fla. 3d DCA 2010) (asking jury to consider 
value of a Picasso painting in determining damages in a personal 
injury case “was highly improper and grounds for reversal”). 

25. Failure to call witness.  When non-party witnesses are “equally 
available” to both parties “no inference should be drawn or comments 
made on the failure of either party to call the witness.”  State v. 
Michaels, 454 So. 2d 560 (Fla. 1984).  However, in that case the 
uncalled witness was the defendant’s daughter, and the court held that 
a comment on the defendant’s failure to call her was permissible, even 
though she was “equally available,” because of “the parent-child 
relationship which would normally bias her toward supporting her 
father’s defenses.”  In Wall v. Costco Wholesale Corp., 857 So. 2d 
975, 976 (Fla. 3d DCA 2003), the Court held that defense counsel’s 
comments regarding the plaintiff’s failure to call her daughter to testify 
were improper when defense counsel knew that the daughter was 
estranged from her parents and had disappeared.  See also Lowder v. 
Economic Opportunity Family Health Center, Inc., 680 So. 2d 1133 
(Fla. 3d DCA 1996) (indicating that “current employees” of one party 
may not be “equally available” to the other party).  With regard to 
expert witnesses, the court held in Gianos v. Baum, 941 So. 2d 581 
(Fla. 4th DCA 2006), that it was reversible error to prevent a party from 
commenting on another party’s failure to call an expert witness.  Also, 
a party may comment on the fact that an opposing party failed to 
testify regardless of the party’s availability.  Fino v. Nodine, 646 So. 2d 
746 (Fla. 1st DCA 1994). 

26. Failure to present excluded evidence.  If you are successful in 
excluding certain evidence or a witness from a trial, may you comment 
in closing on your adversary’s failure to present that evidence?  No, 
according to Carnival Corporation v. Pajares, 972 So. 2d 973 (Fla. 3d 
DCA 2007).  “Case law indicates it is improper for a lawyer, who has 
successfully excluded evidence, to seek an advantage before the jury 
because the evidence was not presented.” JVA Enters., I, LLC v. 
Prentice, 48 So. 3d 109, 115 (Fla. 4th DCA 2010). 

X. POST-TRIAL 

A. Communication with jurors.  Before and during the trial, as noted above, a 
lawyer shall not “communicate or cause another to communicate” with 
anyone known to be a member of the venire from which the jury will be 
selected or, subsequently, with any member of the jury.  Furthermore, after 
dismissal of the jury, a lawyer shall not “initiate communication” (or cause 
another to initiate communication) with any juror regarding the trial except “to 
determine whether the verdict may be subject to legal challenge.”  (4-3.5(d)) 
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1. Notice.  Even when trying “to determine whether the verdict may be 
subject to legal challenge,” a lawyer may not interview a juror unless 
the lawyer has a reason to believe that grounds for such challenge 
may exist, and, before conducting any such interview, the lawyer must 
file and serve a notice.  (4-3.5(d)) 

2. Motion.  The Florida Rules of Civil Procedure set forth a procedure for 
interviewing jurors that varies from the procedure in the Rules of 
Professional Conduct: “A party who believes that grounds for legal 
challenge to a verdict exist may move for an order permitting an 
interview....  The motion shall be served within fifteen days after 
rendition of the verdict unless good cause is shown for the failure to 
make the motion within that time.”  (1.431(h)) 

3. Violation of rules.  When the facts supporting allegations of juror 
misconduct were obtained in violation of the rules, a motion to 
interview jurors should be denied. Walgreens, Inc. v. Newcomb, 603 
So. 2d 5 (Fla. 4th DCA 1992), rev. denied, 613 So. 2d 7 (Fla. 1993). 

4. Contempt.  In Alan v. State, 39 So. 3d 343 (Fla. 1st DCA 2010), an 
attorney who telephoned a juror without obtaining permission from the 
court (and after the court had denied an oral request for permission to 
obtain the juror’s medical records) was found guilty of indirect criminal 
contempt and sentenced to 5 months and 29 days in jail.  (While this 
decision is based in part on a criminal rule of procedure, that rule is 
very similar to Rule 1.431(h), as quoted above, so the result could be 
the same in a civil case.) 

B. Appeals.  After an adverse result, “the lawyer should advise the client of the 
possibility of appeal before relinquishing responsibility for the matter.”  (4-1.3) 

1. Duty to appeal?  If you send a letter advising your client of appellate 
rights and receive no response, should you file a notice of appeal just 
in case your client might decide to pursue an appeal?  No, according 
to W.J.E. v. Department of Children and Family Services, 731 So. 2d 
850 (Fla. 3d DCA 1989) (“[C]ounsel, having fulfilled all his ethical 
obligations and duties, should not have filed the appeal.”) 

2. Settlement pending appeal.  If you settle a case while an appeal is 
pending, do you have a duty to inform the court?  “When a pending 
appeal becomes moot by reason of a settlement, rule 9.350(a) 
requires counsel to notify the appellate court immediately by filing a 
signed stipulation for dismissal of the appeal.”  Merkle v. Guardianship 
of Jacoby, 912 So. 2d 595 (Fla. 2d DCA 2005). 
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XI.   RULES HAVING GENERAL APPLICABILITY 

A. Misconduct generally.  Rule 4-8.4, titled “Misconduct,” enumerates many 
categories of prohibited misconduct, and Rule 3-4.3 explains that “any act 
that is unlawful or contrary to honesty and justice ... may constitute cause for 
discipline,” regardless of whether the act is committed outside the state or in 
the course of practicing law. 

1. Examples.  Specific prohibitions in Rule 4-8.4 include:  dishonesty; 
stating or implying “an ability to influence improperly a government 
agency or official”; conduct that is “prejudicial to the administration of 
justice”; willfully refusing to “timely pay a child support obligation”; and 
engaging “in sexual conduct with a client or a representative of a client 
that exploits or adversely affects the interests of the client or the 
lawyer-client relationship.” 

2. Sex with clients.  Rule 4-8.4 provides that when sexual conduct begins 
after the formation of the attorney-client relationship, there is a 
rebuttable presumption of a violation of the rules.  (4-8.4) In The 
Florida Bar v. Bryant, 813 So. 2d 38 (Fla. 2002), the Florida Supreme 
Court suspended an attorney for one year noting that “[t]his court will 
strictly enforce the rule against lawyers engaging in sexual conduct 
with a client that exploits the lawyer-client relationship.”  In The Florida 
Bar v. Senton, 882 So. 2d 997 (Fla. 2004), the court disbarred an 
attorney who had sex with a client and lied about it under oath.  In The 
Florida Bar v. Blackburn, 244 So. 3d 168 (Fla. 2018), the Court 
disbarred an attorney who had initiated "sexual activities" with two 
clients, explaining that "under no circumstances should an attorney 
representing a client expose that client to unwanted sexual relations of 
any kind."  In The Florida Bar v. Roberto, 59 So. 3d 1101 (Fla. 2011), 
the Court held that an attorney’s sexual relationship with a client 
“created a conflict of interest between” the attorney’s “own interests 
and those of his client.” 

3. Fraudulent transfers.  In The Florida Bar v. Draughon, 94 So. 3d 566 
(2012), a lawyer who engaged in a fraudulent transfer was suspended 
for one year.  Even though the lawyer was not representing a client, 
“the Court expects members of The Bar to conduct their personal 
business affairs with honesty and in accordance with the law.” 

4. Misrepresentations about personal finances.  In connection with 
purchasing a cooperative apartment in New York City, a Florida lawyer 
made misrepresentations to the cooperative apartment board about 
his ownership interest in his law firm and failed to disclose that 100% 
of his purchase price was borrowed.  The Florida Supreme Court 
rejected the referee’s recommendations of a 30 day suspension, and 
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suspended the lawyer for 91 days. The Florida Bar v. Adler, 126 So. 
3d 244 (Fla. 2013). 

5. Forum and judge shopping.  Rule 4-8.4(d) prohibits conduct that is 
“prejudicial to the administration of justice,” and forum shopping has 
been deemed to violate this rule.  The Florida Bar v. Klein, 774 So. 2d 
685 (Fla. 2000).  According to In re:  Bellsouth Corp., 334 F.3d 941 
(11th Cir. 2003), “every court considering attempts to manipulate the 
random assignment of judges has considered it to constitute a 
disruption of the orderly administration of justice.”  See also McCuin v. 
Texas Power and Light Co., 714 F. Supp. 1255 (5th Cir. 1983) (“The 
general rule of law is clear:  a lawyer may not enter a case for the 
primary purpose of forcing the presiding judge’s recusal”). In 
Grievance Administrator v. Fried, 570 N.W.2d 262, 267 (Mich. 1997), 
the Supreme Court of Michigan held that “[A] lawyer who joins a case 
as co-counsel, and whose principal activity on the case is to provide 
recusal, is certainly subject to discipline.”  The consequences of judge 
shopping can be severe; according to Alvarado v. Bank of America, 
N.A., 2009 WL 720875 (E.D. Cal. 2009), “a district court has inherent 
power to dismiss a case due to judge shopping as part of its power to 
sanction conduct that abuses the judicial process.” 

B. Competence – technology.  Rule 4-1.1 requires lawyers to provide 
“competent representation,” which is defined to include “the legal knowledge, 
skill, thoroughness, and preparation reasonably necessary for the 
representation.”  Effective January 1, 2017, the Comment to the Rule was 
amended to add the following: 

Competent representation may also involve the association or 
retention of a non-lawyer advisor of established technological 
competence in the field in question.  Competent representation also 
involves safeguarding confidential information relating to the 
representation, including, but not limited to, electronic transmissions 
and communications. (emphasis added) 

1. CLE and technology.  At the same time, Rule 6-10.3 was amended to 
provide:

      (b) Minimum Hourly Continuing Legal Education Requirements.  
Each member must complete a minimum of 33 credit hours of 
approved continuing legal education activity every 3 years.... 3 of the 
33 credit hours must be in approved technology programs. 
(emphasis added) 

2. Sufficient procedures.  In Emerald Coast Utilities Authority v. Bear 
Marcus Pointe, LLC, 227 So. 3d 752 (Fla. 1st DCA 2017), a party 
moved for relief from an order on the basis that a copy of it had not 
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been received in time to file an appeal.  The trial court denied the 
motion, and the appellate court affirmed, explaining: “[c]ounsel has a 
duty to have sufficient procedures and protocols in place to ensure 
timely notice of appealable orders.  This includes use of an email 
spam filter with adequate safeguards and independent monitoring of 
the court’s electronic docket.” 

C. Supervising attorneys.  According to Rule 4-5.1, lawyers with managerial 
authority must “make reasonable efforts to ensure” that the firm “has in effect 
measures giving reasonable assurance that all lawyers therein conform to the 
Rules of Professional Conduct.”  Further, a supervising lawyer must “make 
reasonable efforts to ensure” that lawyers being supervised conform to the 
Rules of Professional Conduct. 

1. Responsibility.  A lawyer may be responsible for another’s 
violation of the Rules of Professional Conduct if the lawyer “knows of 
the conduct at a time when its consequences can be avoided or 
mitigated but fails to take reasonable remedial action.”  (Rule 4-
5.1(c)(2)) “Thus, if a supervising lawyer knows that a subordinate 
misrepresented a matter to an opposing party in negotiation, the 
supervisor as well as the subordinate has a duty to correct the 
resulting misapprehension.”  (4-5.1 Comment) 

D. Nonlawyer assistants.  “Although paralegals or legal assistants may perform 
the duties delegated to them by the lawyer without the presence or active 
involvement of the lawyer, the lawyer shall review and be responsible for the 
work product....”  (4-5.3(c))  The Comment to this Rule was amended in 2006 
to explain that the Rule “requires lawyers with managerial authority within a 
law firm to make reasonable efforts to establish internal policies and 
procedures designed to provide reasonable assurance that nonlawyers in the 
firm will act in a way compatible with the Rules of Professional Conduct.”  

E. Outsourcing.  A lawyer may “engage the services of an overseas provider, as 
long as the lawyer adequately addresses” relevant ethical obligations relating 
to supervision, confidentiality, consent to disclose information, and billing. 
(Opinion 07-2) 

F. Trust account procedures and records.  All lawyers are required to maintain 
minimum trust accounting records as described in Rule 5-1.2(b), and those 
records must be maintained “for 6 years subsequent to the final conclusion of 
each representation in which the trust funds or property were received.” 
(5-1.2(d)) Moreover, all lawyers are required to follow minimum trust 
accounting procedures, as set forth in Rule 5-1.2(c), such as monthly 
reconciliations. 
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1. Disbarment.  In The Florida Bar v. Rousso, 117 So. 3d 756 (2013), a 
nonlawyer bookkeeper embezzled millions of dollars over an extended 
period of time.  Even though the two lawyers in the firm did not profit 
from the theft and they went to extraordinary lengths to deal with the 
problem after it was discovered, they were disbarred because, among 
other reasons, they failed to follow the “minimum trust accounting 
procedures,” which would have revealed the problem quickly and 
limited the extent of the theft. 

G. Trust accounts – written plan for compliance.  Effective June 1, 2014, Rule 5-
1.2(c)(1) was amended to provide that: “Every law firm with more than 1 
lawyer must have a written plan in place for supervision and compliance with 
this rule for each of the firm’s trust accounts.”  The written plan must include 
the names of specific lawyers in the firm who will be responsible for signing 
checks, reconciling accounts and answering questions. The written plan 
must be circulated to all lawyers in the firm. 

H. Trust property - generally.  “Money or other property entrusted to a lawyer for 
a specific purpose, including advances for fees, costs, and expenses, is held 
in trust and must be applied only to that purpose.”  (5-1.1(b))  

1. Standard of care.  “A lawyer must hold property of others with the care 
required of a professional fiduciary.”  (Rule 5-1.1 Comment) 

2. Commingling.  “A lawyer must hold in trust, separate from the 
lawyer’s own property, funds and property of clients or third persons 
that are in a lawyer’s possession in connection with a representation.” 
(5-1.1(a)(1)) (emphasis added) 

a. “Earned fees” must not be placed in a trust account, but 
deposits or retainers for unearned fees and future costs must 
be placed in a trust account.  (Opinion 93-2; see also Rule 5-
1.2 Comment) 

b. Rule 5-1.1(a)(1)(A) allows lawyers to “maintain funds belonging 
to the lawyer in the lawyer’s trust account in an amount no 
more than is reasonably sufficient to pay bank charges relating 
to the trust account.” 

c. Rule 5-1.1(a)(1)(B) states that: “A lawyer may deposit the 
lawyer’s own funds into a trust to replenish a shortage in the 
lawyer’s trust account.  Any deposits by the lawyer to cover 
trust account shortages must be no more than the amount of 
the trust account shortage, but may be less than the amount of 
the shortage.  The lawyer must notify the bar’s lawyer 
regulation department immediately of the shortage in the 
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lawyer’s trust account, the cause of the shortage, and the 
amount of the replenishment of the trust account by the 
lawyer.” 

3. No set-off.  “Money and other property of clients coming into the hands 
of a lawyer are not subject to counterclaim or set-off for attorney’s 
fees, and a refusal to account for and deliver over the property on 
demand is conversion.” (5-1.1(b)) However, this rule does not 
“preclude the retention of money or other property upon which a 
lawyer has a valid lien for services” or “the payment of agreed fees 
from the proceeds of transactions or collection.”  (5-1.1 Comment) 

a. In The Florida Bar v. Bratton, 413 So. 2d 754 (Fla. 1982), the 
Court disciplined an attorney for refusing to return $10,000 that 
had previously been posted as a bond in a foreclosure 
proceeding and applying it against unpaid fees, explaining that 
property delivered for a specific purpose is not subject to a lien. 

4. Safe deposit boxes.  If a lawyer uses a safe deposit box to store trust 
property, the lawyer “shall advise the institution” that the box “may 
include property of clients or third persons.”  (5-1.1(a)(3)) 

5. IOTA.  “All nominal or short-term funds belonging to clients or third 
persons that are placed in trust with any member of The Florida Bar 
practicing from an office or other business location within the state of 
Florida must be deposited into one or more IOTA accounts” (subject to 
certain exceptions).  (5-1.1(g)(2)) While a lawyer must exercise good 
faith judgment in determining whether funds are “nominal or short-
term,” the rule specifically provides that “no lawyer will be charged with 
ethical impropriety or other breach of professional conduct based on 
the exercise of the lawyer’s good faith judgment.”  (5-1.1(g)(3)) 

6. Cleared funds.  May a lawyer disburse funds from a trust account in 
reliance upon a deposited check which has not yet “been finally settled 
and credited to the account?”  Generally, the answer is “no” but there 
are exceptions for certain types of checks, including certified or 
cashiers checks and checks from an insurance company authorized to 
do business in Florida or checks drawn on a trust account from a 
member of The Florida Bar (so long as there is a “reasonable and 
prudent belief that the deposit will clear and constitute collected funds 
in the lawyer’s trust account within a reasonable period of time”).  (5-
1.1(j)) 

7. Garnishment.  Funds held by a lawyer in a trust account are subject to 
garnishment.  If checks have been drawn on a trust account but have 
not cleared at the time a lawyer is served with a writ of garnishment, 
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does the attorney have an obligation to stop payment on the checks? 
Yes.  Arnold, Matheney & Eagan, P.A. v. First American Holdings, 
Inc., 982 So. 2d 628 (Fla. 2008). See also Comment to Rule 5-1.1. 

8. Indemnity agreements.  May a lawyer require a client to sign an 
indemnity agreement before releasing trust funds?  No, at least under 
the circumstances set forth in Advisory Opinion 02-6, which involves a 
deposit in a real estate transaction. 

9. Overdraft protection.  “An attorney shall not authorize overdraft 
protection for any account that contains trust funds.”  (5-1.1(k)) 

10. Separate trust account.  Effective July 1, 2012, a separate trust 
account is required for “all funds received in connection with 
transactions in which the attorney is serving as a title or real estate 
settlement agent.”  Section 626.8473, Florida Statutes.  An attorney is 
not permitted to allow a title insurance company to audit the separate 
trust account if it holds funds for transactions unrelated to the 
particular insurer requesting the audit, unless the affected clients give 
informed consent; however, “Consistent with Florida Ethics Opinion 
93-5, a lawyer would not be required to obtain clients’ informed 
consent to permit one title insurer to audit a separate trust account that 
is devoted exclusively to funds for clients’ transactions that are insured 
by the one title insurer requesting the audit, because the audit would 
serve the clients’ interests under Rule 4-1.6(c)(1).”  Advisory Opinion 
12-4 (August 21, 2013; revised March 12, 2014). 

I. Proceeds from settlement or judgment.  “A lawyer shall hold in trust, separate 
from the lawyer’s own property, funds and property of clients or third persons 
that are in a lawyer’s possession in connection with the representation.”  (5-
1.1(a)(1)) 

1. Client’s account.  An attorney should not agree to a settlement 
requiring proceeds to be placed in an account with the client as the 
sole signatory because the attorney cannot fulfill responsibilities to 
third parties, such as medical providers, and participate in the IOTA 
program.  (Opinion 00-2) However, according to Opinion 00-2 
(Reconsideration), adopted January 21, 2005, “a lawyer may 
participate in an arrangement where an insurance company pays only 
that portion of the settlement proceeds owed directly to the client into a 
client’s financial account or to another recipient designated by the 
client ... however, a lawyer should not participate in a settlement if the 
funds deposited into the client’s account include the attorney’s fees, 
costs and funds to which a third party may have a claim.” 
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2. Notification of receipt.  On receiving funds in which a client or a third 
person has an interest, “a lawyer must promptly notify” the client or 
third person.  (5-1.1(e)) In The Florida Bar v. Silver, 788 So. 2d 958 
(Fla. 2001), an attorney was publicly reprimanded for failing to timely 
notify a doctor that settlement proceeds had been received. 

3. Delivery of funds.  A lawyer is required to deliver promptly any funds or 
other property that the client or a third person is entitled to receive and 
to provide an accounting upon request.  (5-1.1(e)) 

a. However, if there is a risk that the client may divert the funds 
without paying the fee, the lawyer is not required to remit the 
portion from which the fee is to be paid.  (5-1.1 Comment; See 
also Rule 5-1.1(f)) 

4. Instructions not to pay.  What if your client instructs you not to pay a 
creditor who has demanded payment from settlement proceeds you 
are holding? 

a. According to the Comment to Rule 5-1.1, a lawyer “may have a 
duty under applicable law” to protect a third-party claim, and 
“[w]hen the lawyer has a duty under applicable law to protect 
the third-party claim and the third-party claim is not frivolous 
under applicable law, the lawyer must refuse to surrender the 
property to the client until the claims are resolved.”  The lawyer 
should not “unilaterally assume to arbitrate” a dispute between 
a client and a third party and “should consider the possibility of 
depositing the funds into the registry of the court.” 

b. The Comment to Rule 5-1.1 also states: “[h]owever, where a 
lawyer is an escrow agent and represents a party to a 
transaction involving the escrowed funds, the Supreme Court of 
Florida has held that lawyers acting as escrow agents have a 
fiduciary duty to protect the interests of all parties having an 
interest in escrowed funds whether the funds are in a lawyer’s 
trust account or a separate escrow account.” (emphasis added) 

c. In The Florida Bar v. Silver, 788 So. 2d 958 (Fla. 2001), the 
Court stated that, “[q]uite apart from any legal duty on his part, 
the attorney has a professional duty to accomplish the 
disbursement of such funds in a matter (sic) which accords a 
proper regard and respect for the rights and legitimate 
expectations of his own creditors, as well as those of his client.” 
(emphasis added) 
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d. In The Florida Bar v. Pintaluga, 130 So. 3d 1278 (Fla. 2013), 
the Court approved a referee's report and publicly reprimanded 
a lawyer who: i) was aware that his client had signed an 
"Authorization for Payment and Protections" for a doctor who 
had treated the client; ii) tried unsuccessfully to negotiate a 
reduction of the doctor's bill; and iii) disbursed funds to his 
client without holding (or interpleading) any funds with which to 
resolve the dispute with the doctor. 

e. Opinion 02-4 states that “the lawyer may act as a negotiator for 
his client, but not as an arbitrator….  The lawyer should take no 
action which would be against his client’s interests unless fully 
confident that under the law such action must be taken ... If 
possible, the client should be given an opportunity to seek 
independent legal counsel before any action is taken against 
the client’s interests, such as depositing the funds or property 
into the court registry....  In any event, the lawyer at all times 
must act as an advocate for the client in resolving the dispute.” 
The Opinion further states that “it is impossible for the 
Committee to announce any bright line rule that applies in all 
situations.” 

f. Opinion 60-34 states: “It is improper for an attorney to advise 
his client’s creditors that he holds funds due to the client so that 
such creditor may proceed against them, nor is it proper for the 
lawyer to interplead such funds.  It is the lawyer’s duty to 
represent his client with undivided fidelity and to preserve his 
confidences.” 

g. In Koenig v. Charles S. Theofilos, M.D., P.A., 933 So. 2d 1293 
(Fla. 4th DCA 2006), the court affirmed a summary judgment 
against a lawyer who failed to honor a letter of protection. 

J. File retention.  How long must an attorney retain client files before they may 
be discarded?  According to Opinion 06-1, “There are very few Rules 
Regulating the Florida Bar that address records retention,” but various rules 
do require certain records (such as contingent fee agreements and closing 
statements, Statements of Insured Client’s Rights, advertising records and 
trust accounting records) to be retained for six (6) years.  Before files are 
discarded, efforts must be made to contact clients, according to Opinion 81-8, 
and when files are discarded, reasonable efforts should be made to prevent 
unauthorized access to sensitive information.  See FTC’s “Disposal Rule,” 69 
Fed. Reg. 68,690.  See also Opinions 63-3, 71-62 and 81-8, as well as ABA 
Informal Opinion 1384. 
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K. Electronic file retention.  The Rules also say little about the method of file 
retention (except for certain specific documents such as trust account 
checks).  Opinion 06-1 “encourages ... electronic file storage,” unless “a 
statute or rule requires retention of an original document, the original 
document is the property of the client, or destruction of a paper document 
adversely affects the client’s interests.”  The Opinion goes on to emphasize 
that “electronic files must be readily reproducible and protected from 
inadvertent modification, degradation or destruction.” 

L. Settlement agreements.  While a case is pending or after a plaintiff’s verdict, 
defense counsel proposes a settlement in which plaintiff’s counsel must 
agree not to represent anyone else with a similar claim against the defendant. 
Is this permitted?  A lawyer shall not participate in “an agreement in which a 
restriction on the lawyer’s right to practice is part of the settlement of a 
controversy between private parties.”  (4-5.6(b))  This “prohibits a lawyer from 
agreeing not to represent other persons in connection with settling a claim on 
behalf of a client.”  (4-5.6 Comment)  But see Lee v. Florida Department of 
Insurance, 586 So. 2d 1185 (Fla. 1st DCA 1991) (“Rule does not reach 
agreements with or by the client to preclude the lawyer’s representation of 
other persons with respect to cases that involve the same facts, transactions, 
and events as does the case settled for the client.”) and Garfinkel v. Mager, 
57 So. 3d 221 (Fla. 5th DCA 2010) (The “public interest in ensuring that a 
litigant is free from the risk of opposition by a lawyer once privy to that 
litigant’s confidences” must be balanced with the public policy that “favors 
providing individuals with the right to retain an attorney of their choosing”; an 
agreement that properly balances these policies may be enforceable even 
though it restricts an attorney from accepting cases against a particular 
party.)  There is an excellent discussion of this rule in Adams v. BellSouth, 
2001 WL 34032759 (S.D. Fla.). 

1. Ability to represent other clients.  In Opinion 04-2, the Professional 
Ethics Committee set forth a detailed discussion of this issue, 
concluding that a provision in a settlement agreement that “negatively 
affects” the lawyer’s “ability to represent other clients” is 
“impermissible under Rule 4-5.6.” 

2. Limiting use of information.  ABA Opinion 00-417 states that a lawyer 
may not seek or agree to a settlement term prohibiting the lawyer’s 
future use of information obtained during the representation because 
“[a]s a practical matter ... this proposed limitation effectively would bar 
the lawyer from future representations....” (emphasis added). 

3. Agreement to represent opposing party.  In The Florida Bar v. St. 
Louis, 967 So. 2d 108 (Fla. 2007), the Florida Supreme Court 
disbarred an attorney who agreed, as part of a settlement for his 
existing clients, to represent the opposing party in the future; the Court 
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explained that “[t]he true purpose of the engagement was to create the 
appearance of a conflict,” which would prevent the lawyer from taking 
future cases against the defendant in violation of Rule 4-5.6(b). 

M. Agreements to prevent reporting or withdraw grievance.  Lawyers may not 
seek or assist in preparing an agreement to protect a lawyer from disciplinary 
charges.  See The Florida Bar v. Frederick, 756 So. 2d 79 (Fla. 2000) 
(attorney disciplined for conditioning refund of attorney’s fees on client’s 
agreement not to contact The Florida Bar); The Florida Bar v. Fitzgerald, 541 
So. 2d 602, 605 (Fla. 1989) (agreement not to file grievance is 
unenforceable); Jaffe v. Guardianship of Jaffe, 147 So. 3d 578 (Fla. 3d DCA 
2014) (“[A]n agreement conditioned upon the withdrawal of a Florida Bar 
complaint is unenforceable”).  

N. Reporting violations.  Lawyers have a duty to report a violation of the Rules of 
Professional Conduct by another lawyer if the violation raises “a substantial 
question” about the lawyer’s “honesty, trustworthiness, or fitness as a lawyer.” 
Likewise, a lawyer “who knows that a judge has committed a violation of 
applicable rules of judicial conduct that raises a substantial question as to the 
judge’s fitness for office shall inform the appropriate authority.”  However, this 
rule does not require disclosure of information protected by the confidentiality 
rule.  (4-8.3) 

O. Rule violations and malpractice.  May a violation of the Rules of Professional 
Conduct be used as evidence of attorney malpractice?  According to the 
Preamble to the Rules of Professional Conduct: 

“Violation of a rule should not itself give rise to a cause of 
action against a lawyer nor should it create any 
presumption in such a case that a legal duty has been 
breached....  The rules ... are not designed to be a basis for 
civil liability....  Nevertheless, since the rules do establish 
standards of conduct by lawyers, a lawyer’s violation of a 
rule may be evidence of a breach of the applicable standard 
of conduct.” 

In Greenwald v. Eisinger, Brown, Lewis & Frankel, P.A., 118 So. 3d 867 (Fla. 
3d DCA 2013), the appellate court held that “the decision to admit or exclude” 
evidence of violations of the Rules of Rules of Professional Conduct in an 
attorney malpractice case “remains vested in the broad discretion of the trial 
court, and will not be disturbed absent an abuse of that discretion.”  Such 
evidence was not admitted in Greenwald, but, in contrast, it was admitted in 
Federal Deposit Insurance Corporation v. Icard, Merrill, Cullis, Timm, Furen & 
Ginsburg, P.A., 2013 WL 4402968 (M.D.Fla. 2013).  See also Kathleen J. 
McKee, Admissibility and Effect of Evidence of Professional Ethics Rules in 
Legal Malpractice Action, 50 ALR 5th 301 (1997).   
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P. Restricting right to practice.  “A lawyer shall not participate in offering or 
making ... a partnership or employment agreement that restricts the right of a 
lawyer to practice after termination of the relationship, except an agreement 
concerning benefits upon retirement....” (Rule 4-5.6(a)) 

1. No per se prohibition.  The Rule does not create a “per se prohibition 
against severance agreements,” and it does not apply to the sale of a 
law practice in accordance with Rule 4-1.17.  (4-5.6 Comment) 

2. Example.  An agreement stating that a law firm would be entitled to 
75% of any fee from a client for whom a departing lawyer continued to 
perform legal services violates the Rule.  (Opinion 93-4) Nevertheless, 
in Miller v. Jacobs & Goodman, P.A., 699 So. 2d 729 (Fla. 5th DCA 
1997), rev. denied, 717 So. 2d 533 (Fla. 1998), the court held that 
“lawyers are free to enter into agreements which provide for post 
termination allocation of client fees.” Subsequent to this decision, the 
Board of Governors refused to recede from Opinion 93-4.  Therefore, 
while such agreements may be enforced by some courts, the parties 
may be subject to discipline by The Florida Bar.  See Restrictive 
agreements in law firms, Fla. B. News, June 1, 1999, at 26.  (Fee 
splitting arrangements between law firms and departing lawyers are 
also discussed above in Section IV.) 

Q. Leaving a firm.  Rule 4-5.8, as amended in 2018, sets forth procedures to be 
followed when a lawyer leaves a firm and states that “a lawyer who is leaving 
a law firm may not unilaterally contact ... clients ... unless the lawyer has 
approached an authorized representative of the law firm and attempted to 
negotiate a joint communication ... and bona fide negotiations have been 
unsuccessful.”  In 2012, the Florida Supreme Court suspended two lawyers 
who, while planning to leave a firm, unilaterally solicited the firm’s clients, took 
files without the firm’s permission and made misrepresentations.  The Florida 
Bar v. Winters, 104 So. 3d 299 (2012). 

R. Selling a firm.  May a law practice be sold?  The answer was “no” prior to 
1992, but Rules 4-1.17 and 4-5.4 now permit practices to be sold.  See 
Advisory Opinion 03-1.  In 2006, the Florida Supreme Court adopted an 
amendment to Rule 4-1.17, which permits the sale of the entire practice or 
the sale of an “entire area of practice” without selling the entire practice. 
(emphasis added) 

S. Inventory attorneys.  Rule 1-3.8(e), effective January 1, 2006, requires every 
bar member to designate another member who has agreed to serve as 
“inventory attorney” if the need arises.  The main purpose of an inventory 
attorney is “to avoid prejudice to clients” of an attorney who ceases practicing, 
and a secondary purpose is to “prevent or reduce claims” against the 
attorney. 
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T. Multijurisdictional practice of law.  Rule 4-5.5 has been extensively amended, 
effective January 1, 2006, to explain the circumstances under which lawyers 
from other states and other countries “may provide legal services on a 
temporary basis in Florida.”  The rule now provides, among many other 
provisions, that a lawyer who is admitted in a state other than Florida may 
perform legal services in Florida on a “temporary basis” so long as the 
services “are performed for a client who resides in or has an office in the 
jurisdiction in which the lawyer is authorized to practice” or “arise out of or are 
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer 
is admitted to practice.”  However, the rule states that such lawyers may not 
“establish an office or other regular presence in Florida for the practice of 
law.”  The procedure for “Foreign Attorneys” to seek permission to appear in 
a Florida case is set forth in Rule 2.510, Judicial Administration Rules. 

1. Rule 4-5.5 was further amended, effective January 1, 2009, to clarify, 
according to the Comment, that it “prohibits a lawyer who is not 
admitted to practice in Florida from appearing in a Florida court, before 
an administrative agency, or before any other tribunal in Florida unless 
the lawyer has been granted permission to do so.” 

U. Criticizing judges.  Rule 4-8.2(a) prohibits lawyers from making “a statement 
that the lawyer knows to be false or with reckless disregard as to its truth or 
falsity concerning the qualifications or integrity of a judge.” 

1. Standard.  In The Florida Bar v. Ray, 797 So. 2d 556 (Fla. 2001), an 
attorney was publicly reprimanded for questioning a judge’s veracity 
and alleging that he was unfair.  The Court, while emphasizing that it 
was not limiting “an attorney’s legitimate criticism of judicial officers,” 
explained that “the state’s compelling interest in preserving public 
confidence in the judiciary supports applying a different standard than 
applicable in defamation cases” and held that “the standard to be 
applied is whether the attorney had an objectively reasonable factual 
basis for making the statements.”   

2. First Amendment.  In Ray, supra, the Florida Supreme Court 
concluded that the attorney had no “objectively reasonable factual 
basis” for making the statements, and, therefore, the Court rejected a 
First Amendment defense.  Subsequently, in The Florida Bar v. 
Conway, 996 So. 2d 213 (Fla. 2008), an attorney referred to a judge 
as an “Evil, Unfair Witch” or “EUW” in an internet blog and said she 
was “seemingly mentally ill,” among other statements.  While the 
American Civil Liberties Union submitted a brief arguing that the 
attorney’s comments constituted protected free speech, The Florida 
Bar argued that the attorney had “no reasonable objective basis in 
fact” for the “personal attack” on the judge, and therefore his blogging 

[135-99901-36/3142492/2] 95               02/07/2019 

2.201



 
 
 
 

                                                                                           
    

 
 

 

did not constitute “protected free speech under the First Amendment.” 
The Supreme Court agreed with The Florida Bar and ordered a public 
reprimand.  See John Schwartz, A Legal Battle:  Online Attitude vs. 
Rules of The Bar, N.Y. Times, Sept. 12, 2009. 
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2 

2/13/2020 

ETHICS 
FOR 

CIVIL TRIAL LAWYERS 

The Florida Bar Edward K. Cheffy 
Board Certification Review Course 
February 15, 2019 

EXAMPLES OF ETHICS ISSUES WITH RECENT ACTIVITY 

• If we refer a contingency case to another lawyer who confirms by email our right to a referral 
fee, but we don’t sign an agreement, may we collect the referral fee? (2019) 

• If a client pays by credit card, who bears the cost charged by the credit card company? (2019) 

• May we pay a fact witness “for assistance with case and discovery preparations”? (2018) 

• May we charge interest on funds we advance in contingent fee cases? (2018) 

• May we respond to a negative review on the internet? (2018) 

• Are clauses in fee agreements requiring arbitration of malpractice claims enforceable? (2018) 

• May we drop one client to prevent a conflict with another potential client? (2018) 

• May a law firm eliminate a conflict of interest by firing the lawyer who created it? (2018) 

• May we ask for a gift from a client? (2018) 

• May we accept referrals from a lawyer referral service? (2018) 

• May we call ourselves “experts” or “specialists” if we are not board certified? (2018) 

2 

SOURCES OF ETHICS RULES 
I. RULES REGULATING THE FLORIDA BAR 

A.  ABA’s Model Rules of Professional Conduct, as modified and updated by 
The Florida Supreme Court 

B. Major revisions in 2013 and changes in 2014, 2015, 2016, 2017, 2018 and 2019 

II. “ADVISORY OPINIONS” & “GUIDELINES” FROM THE FLORIDA BAR 

A. The Florida Bar’s Ethics Counsel, Professional Ethics Committee, Staff and Board of 
Governors have authority to issue advisory ethics opinions. 

B. Advisory Opinions 16-1 (forgiving costs) and 16-2 (financing companies) were issued in 
2016; Advisory Opinion 17-1 (division of fees with out-of-state lawyers) was issued in 
2017; Advisory Opinion 18-1 (Referral Services) was issued in 2018, and the Professional 
Ethics Committee approved Proposed Advisory Ethics Opinion 18-2 (interest on costs 
advanced in contingent cases). 

III. JUDICIAL DECISIONS 

A.  Disciplinary cases from the Supreme Court 
B.  Other cases involving disqualification for conflicts, fees, and other ethics issues 
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2/13/2020 

“PROFESSIONALISM EXPECTATIONS” 
Approved by Board of Governors January 30, 2015 

PROFESSIONALISM 

Rules of 
Professional 
Conduct 

character 

civility 

commitment 

competence 

“Essential Ingredients 
of Professionalism”: 

OATH OF ADMISSION 

“To opposing parties and their counsel, I pledge 
fairness, integrity, and civility, not only in court, 
but also in all written and oral communications.” 
(emphasis added) 

In re Oath of Admission to The Florida Bar, 
73  So. 3d 149 (Fla. 2011) 

5 

IMPORTANCE OF 
KNOWING THE RULES 

“As the number of lawyers increases to an 
unprecedented level, the responsibility of ensuring
that all lawyers conduct themselves within the 
ethical bounds required by the Rules Regulating 
the Florida Bar continues to be a top priority for 
this Court.” (emphasis added) 

The Florida Bar v. Adorno, 
60 So. 3d 1016 (Fla. 2011) 
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8 

2/13/2020 

7 

IMPORTANCE OF 
KNOWING THE RULES 

“. . . it is well established that ignorance of 
the law, especially by lawyers in disciplinary
proceedings, is no excuse.” 

The Florida Bar v. Adorno, 
60 So. 3d 1016 (Fla. 2011) 

IMPORTANCE OF KNOWING THE RULES 

Case Recommended Actual 

The Florida Bar v. Parrish, 1 year suspension      3 year suspension 
241 So. 3d 66 (Fla. 2018) 

The Florida Bar v. Blackburn, 18 months suspension   Disbarment 
244 So. 3d 168 (Fla. 2018) 

The Florida Bar v. Gilbert, 2 year suspension       Disbarment 
246 So. 3d 196 (Fla. 2018) 

The Florida Bar v. Alters, No discipline Disbarment 
__ So. 3d ___ (Fla. 2018) 

The Florida Bar v. Marrero, No violation 4 violations 
157 So. 3d 1020 (Fla. 2015) 
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CANON 27: ADVERTISING, 
DIRECT OR INDIRECT 

“It is unprofessional to solicit professional 
employment. . . . 

Indirect advertisements . . . offend the 
traditions and lower the tone of our profession 
and are reprehensible; 

but the customary use of simple professional 
cards is not improper.” 

10 

LAWYER ADVERTISING 

“In the end, it will promote distrust 
of lawyers and disrespect for our 
own system of justice.” 

Bates v. Bar of Arizona, 433 U.S. 350, 394 (1977) 
(Powell, J., dissenting) 

11 

ADVERTISING 

What percentage of Florida 
lawyers believe advertising 
negatively affects the profession? 

12 
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ADVERTISING 

85% 

(including 81% of lawyers in firms 
that advertise!) 

Source:  The Florida Bar News 
February 1, 2018 

13 

13 

SPECIALIST OR EXPERT 
Rule 4-7.14(a)(4) 

Lawyers can’t say they are “specialists” or “experts” 
unless they are certified by The Florida Bar (or by 
certain other entities having “comparable” standards). 

This Rule was declared unconstitutional in Searcy v. 
The Florida Bar, 140 F. Supp. 3d 1290 (N.D. Fla. 2015) 

The Florida Supreme Court declined to adopt proposed 
new rules on November 9, 2017. 

14 

SPECIALIST OR EXPERT 
Rule 4-7.14(a)(4) 

In late 2018, the Board of Governors approved 
another proposed amendment to Rule 4-7.14 
which would allow non-certified attorneys to 
call themselves “experts” or “specialists” if they 
can objectively verify that claim based upon 
education, training, experience and “substantial 
involvement” in the practice area. 

15 
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Advertising or Solicitation? 
Rule 4-7.11(a) 

16 

16 
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17 

SOLICITATION 

“In-person” 
• generally prohibited 

“Written” 
• permitted subject to reasonable 

regulations 

17 

STRICT ENFORCEMENT 

“This Court will strictly enforce the rules 
that prohibit . . . improper solicitations and 
impose severe sanctions on those who 
commit violations of them.” 

The Florida Bar v. Barrett 
897 So. 2d 1269 (Fla. 2005) (attorney disbarred). 

18 
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19 

IN-PERSON SOLICITATION 

“I want to tell you how my firm can 
represent you effectively and efficiently.” 

19 

INADVERTENT SOLICITATION 

A friend and client left a message for 
attorney stating that accident victim’s 
widow is “expecting his call.” 

Spence, Payne, Masington & Grossman, P.A. v. Philip M. Gerson, P.A.
483 So. 2d 775 (Fla. 3d DCA 1986) 

20 

POTENTIAL CONSEQUENCES 
OF IMPROPER SOLICITATION 

• Forfeiture of fee 

• Discipline by The Florida Bar 

• Criminal charges 

21 

21 
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22 

Rule 4-7.2 

22 

LAWYER REFERRAL SERVICES 

“A lawyer is prohibited from participation with any qualifying 
provider that does not meet the requirements” of Rule 4-7.22, 
as amended on April 30, 2018.  According to the Comments: 

“A lawyer may not participate with a qualifying provider that:” 
• receives any fee that constitutes a division of legal fees 

with the lawyer, or 
• directs, regulates, or influences the lawyer’s professional 

judgment in rendering legal services. 

23 

LAWYER REFERRAL SERVICES 

Advisory Opinion 18-1, approved by the Board 
of Governors on October 12, 2018, sets forth 
factors to be considered in “determining
whether a particular method of charging for the 
services of a qualifying provider comply [sic] 
with Rules Regulating The Florida Bar. 

Advisory Opinion 18-1 
(October 12, 2018) 
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BONUSES TO NONLAWYERS 
Rule 4-5.4(a) 

“Bonus payments shall not be based on 
cases or clients brought to the lawyer or 
law firm by the actions of the nonlawyer.” 

25 
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CONFLICTS OF INTEREST 

27 

1. Existing Clients 

2. Former Clients 

3. Prospective Clients 

4. Newly-Affiliated Lawyers and
Non-Lawyer Employees 

27 
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CONFLICTS - CURRENT CLIENTS 
Rule 4-1.7, as amended in 2006 

A lawyer shall not represent a client: 

“. . . if the representation will be directly adverse 
to another client” 

or 

If there is a “substantial risk that the representation … 
will be materially limited by … responsibilities to”:

• another client; 
• a former client; 
• a third person; or 
• “a personal interest of the lawyer.” 

28 

IMPUTATION OF CONFLICTS 
Rule 4.10(a) 

A lawyer’s conflicts of interest are 
generally imputed to all lawyers who 
are “associated” with lawyer’s firm.  

29 

CONFLICT WAIVERS 
CURRENT CLIENTS 

Rule 4-1.7, as amended in 2006 

Each affected client must give “informed 
consent, confirmed in writing or clearly 
stated on the record at a hearing.” 

30 
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REPRESENTING MULTIPLE PARTIES 
IN ONE LAWSUIT 

Rules 4-1.7(b), (c) and 4-1.8(g) 

• Lawyer must “reasonably believe” that he or she can provide 
effective representation to all clients. 

• Must obtain “informed consent.” 

• Must explain “advantages and risks involved.” 

• Duty of confidentiality among joint clients may be problematic. 
(Opinion 95-4 and Lincoln Associates & Const., Inc. v. Wentworth Const. Co., 
Inc., 26 So. 3d 638 (Fla. 3d DCA 2010)). 

• Can’t “participate in making an aggregate settlement” without
written “informed consent.” 

31 

FAILURE TO OBTAIN “INFORMED 
CONSENT” OF MULTIPLE CLIENTS 

Attorneys made aggregate settlement of claims against 
insurance companies for 441 clients without disclosing to 
all clients: 

1.  The total amount of the settlement. 
2.  The amount of fees going to each law firm. 
3.  The fact that some clients were waiving bad faith 

claims but others were not. 

Result:  Three attorneys disbarred. 

The Florida Bar v. Kane, 202 So. 3d 11 (Fla. Oct. 6, 2016) 

32 

RISKS OF DUAL REPRESENTATION 

One lawyer represented both of the divorced parents of the 
decedent in a wrongful death case. The jury awarded $4,000,000 
to the Mother but only $200,000 to the Father.  The Father sued 
the lawyer for malpractice based, in part, on: 

•  the lawyer’s alleged  failure to obtain the Father’s “informed 
consent” to “joint representation,” as required by Rule 4-
1.7(b)(4), and 

• the lawyer’s alleged “unwillingness and reluctance to 
impeach the negative trial testimony of the Mother.” 

Pitcher v. Zappitell, 160 So. 3d 145 (Fla. 4th DCA 2015) 
(summary judgment in favor of lawyer was reversed) 
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NON-WAIVABLE CONFLICTS 

Rule: “Some kinds of conflicts of interest cannot be 
waived by a client.” 

The Florida Bar v. Scott 
39 So. 3d 309 (Fla. 2010) 

Test: When a “disinterested attorney would conclude that 
the client should not agree to the representation.” 

Comment to Rule 4-1.7 

Example:  When multiple clients all have claims to the 
same pool of money. 

The Florida Bar v. Scott 
39 So. 3d 309 (Fla. 2010) 

34 

MAY AN ATTORNEY SIMULTANEOUSLY 
REPRESENT THE INSURER AND THE 

INSURED? 

Yes, provided that their interests are not adverse. 
Progressive Express Ins. Co. v. Scoma, 
954 So.2d 461 (Fla. 2d DCA 2007); 
See also Rule 4-1.8(e) and Comment 

However, the attorney’s “primary duty” is to the 
insured. 

Opinion 97-1 

35 

FORMER CLIENTS 
Rule 4-1.9, as amended in 2006 

A lawyer may represent a party against a former 
client so long as the new matter and the former 
matter are not: 

“substantially related.” 

However, in any event, a lawyer cannot “use 
information relating to the representation to the 
disadvantage of the former client” unless 
“generally known” or subject to an exception in 
Rule 4-1.6. 
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FORMER CLIENTS 
CONFLICTS OF INTEREST 

May you withdraw from representing a 
client for the purpose of triggering the 
“former client” analysis? 

37 

HOT POTATO DOCTRINE 

A lawyer may not “drop one client like a hot 
potato in order to treat it as though it were a 
former client for the purpose of resolving a 
conflict of interest dispute.” 

Value Part, Inc. v. Clements, 2006 WL 22525 41 
(N.D. Ill. Aug 2, 2006), cited with approval by 
Young v. Achenbauch, 136 So. 3d 575 (Fla. 2014) 

38 

HOT POTATO DOCTRINE 

Lawyer suspended for 30 days. 

The Florida Bar v. Hunter, 
Case No.:  SC16-1006 

April 11, 2018 
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CONFLICTS:  FORMER CLIENTS 
PASSAGE OF TIME 

If at least ten (10) years have passed 
since you represented the former client 
in a substantially related matter, could 
you avoid disqualification? 

40 

CONFLICTS:  FORMER CLIENTS 
PASSAGE OF TIME 

No. “Notably, nothing in the rule or 
case law suggests that questions 
regarding conflicting representations 
turn on the passage of time.” 

ASI Holding Company, Inc. v. Royal Beach & Golf Resorts, LLC., 
163 So. 3d 668 (Fla. 1st DCA 2015) 

41 

PROSPECTIVE CLIENTS 

If a lawyer receives an unsolicited 
telephone call from a prospective 
client, will the lawyer be disqualified 
from representing the opposing 
party? 

Garner v. Somberg, 672 So. 2d 852 (Fla. 3d DCA 1996) 
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PROSPECTIVE CLIENTS 
Rulings 

• consultation “with the view to employing” 
attorney invokes privilege 

• relationship gave rise to an “irrefutable
presumption that confidences were 
disclosed” 

• trial court erred in denying motion to 
disqualify 

Garner v. Somberg, 672 So. 2d 852 (Fla. 3d DCA 1996) 

43 

PROSPECTIVE CLIENTS 

If a lawyer receives an unsolicited 
email with confidential information 
from a prospective client, will the 
lawyer be disqualified from 
representing the opposing party? 

44 

ADVISORY OPINION 07-3 
(2009) 

• Person sending unsolicited information “has no 
reasonable expectation” that a lawyer will treat 
information as confidential. 

• The lawyer will not have a conflict of interest in 
representing the person’s adversary. 

• The lawyer may disclose the information or 
even use it against the person who sent it. 

• Disclosure statement on website recommended. 

45 
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46 

CONFLICTS – SWITCHING FIRMS 

Chinese Wall? 

Edward J. DeBartolo Corp. v. Petrin, 
516 So. 2d 6 (Fla. 5th DCA 1987) 

46 

47 

CONFLICTS – SWITCHING FIRMS 

Firing the lawyer? 

47 

CONFLICTS – SWITCHING FIRMS 

“ ‘Unimputing’ a conflict seems as 
implausible as unringing a bell, 
unscrambling an omelette, or 
pushing toothpaste back into the 
tube.” 

Canta v. Phillip Morris USA, Inc.,
245 So. 3d 813 (Fla. 3d DCA 2017) 
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CONFLICTS – SWITCHING FIRMS 

However, disqualification of the firm is not required 
if the attorney: 

• had little or no involvement; 
• had little contact with attorneys

involved, and 
• left the firm shortly after the firm 

discovered the conflict 

Balabon v. Phillip Morris USA, Inc.,
240 So. 3d 896 (Fla. 4th DCA 2018) 

49 

CONFLICTS – SWITCHING FIRMS 

"[T]here is not yet any clearly established 
principle of law that would have compelled 
the trial court to deny the disqualification 
motion.  Accordingly, certiorari relief is 
unavailable." 

Russ v. Phillip Morris USA, Inc.,
245 So. 3d 1146 (Fla. 1st DCA 2018) 

50 

CONFLICTS – SWITCHING FIRMS 
Comment to Rule 4-1.10, as amended in 2006 

Paralegal or Secretary 

Rule 4-1.10(a) (which sets forth the general imputation 
rule) “does not prohibit representation by others in the 
law firm where the person prohibited from involvement in 
a matter is a nonlawyer, such as a paralegal or legal 
secretary.” 

Screening 

“Such persons, however, ordinarily must be screened from 
any personal participation in the matter.” 
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52 

POTENTIAL CONSEQUENCES 
OF CONFLICTS 

• Disqualification 

• Grievance 

• Malpractice suit 

• Forfeiture of fees 

• Setting aside judgment 

52 
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ATTORNEYS’ FEES 
Rule 4-1.5(a) 

Lawyers may not charge fees that are 
“clearly excessive” or obtained through 
improper advertising or solicitation. 
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COMMUNICATION OF FEES 
Rule 4-1.5(E) 

When a lawyer “has not regularly represented the 
client,” the basis of the fee “shall be communicated” 
within a “reasonable time after commencing the 
representation.” 

• “preferably in writing” 

• nonrefundable fees “shall be confirmed 
in writing” 

• contingent fees must be in writing 

55 

CONTINGENT FEE CONTRACTS 

Mother signed a contingent fee 
agreement as “personal representative” 
for her son, who was in a coma. The 
son recovered and discharged the 
lawyer.  Is the agreement enforceable? 

56 

CONTINGENT FEE CONTRACTS 

No.  But the attorney could pursue a 
claim for quantum meruit based on 
the “totality of circumstances.” 

O’Malley v. Freeman,
241 So. 3d 204 (Fla. 4th DCA 2018) 
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REFERRAL FEES 
Rule 4-1.5(f)(2) 

• Each lawyer or firm “shall sign the contract with 
the client and shall agree to assume joint legal 
responsibility … as if each were partners….” 

• Written consent of client 

• 25% maximum 

• No referral fee if conflict exists 

58 

REFERRAL FEES 
Absence of Written Agreement 

1.  Associate in Law Firm refers case to Vitale. 

2.  Vitale sends email to Associate saying “your participation fee is 25%.” 

3.  Associate leaves Law Firm. 

4.  Case settles. 

5.  Former Associate and Law Firm both claim the referral fee. 

6.  Vitale interpleads the referral fee of more than $500,000. 

Who gets the referral fee? 

59 

WHO GETS THE REFERRAL FEE? 

1.  Trial court says Law Firm gets the fee. 

2.   Former Associate appeals. 

3.   Law  Firm and former Associate negotiate a 
settlement, and they file “a stipulation of 
dismissal of appeal.” 

End of the case? 
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THE COURT DISREGARDED THE STIPULATION 

It is well settled that mootness does not destroy an appellate 
court’s jurisdiction … when the questions raised are of great 
public importance or are likely to recur. 

[W]e elect to proceed “because the problem that the instant 
action presents is capable of repetition yet evading review.” 

The conduct here at issue – the failure to follow rules mandated 
by the Supreme Court for participation fees – typically occurs 
in the shadows and rarely emerges in the light of day. 

Katz v. Frank, Weinberg & Black, P.L., 
__ So. 3d __ (Fla. 4th DCA 2019) 

61 

WHO GETS THE REFERRAL FEE? 

“Neither Katz nor the law firm entered into a written 
contract called for by the rule.  Neither may enforce the 
25% contingent participation fee agreement contained in 
Vitale’s email.  The agreement is void.  Period.” 

Moreover, signing a “settlement statement” after the 
settlement funds had been received does not cure the 
problem. 

So, where does the money go? 

62 

WHO GETS THE REFERRAL FEE? 

“The only possibility of recovery … is on the basis of quantum meruit…. 

From this record, it appears that such recoveries will be negligible, leaving 
open the issue as to who is entitled to the bulk of the $500,200.14 
participation fee. 

None of the attorneys – Vitale, Katz, and the law firm – are without sin…. 

We leave the resolution of this thorny issue to another day.” 

Katz v. Frank, Weinberg & Black, P.L., 
__ So.3d __ (Fla. 4th DCA 2019) 
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MEDICAL LIENS 

64 

Must a lawyer receiving a maximum 40% 
contingent fee resolve “medical liens and 
subrogation claims” related to the underlying
case as part of the representation? 

In re: Amendments to Rule Regulating
The Florida Bar 4-1.5 – Fees and Costs for Legal

Services, 202 So. 3d 37 (Fla. 2016) 

Advancing Expenses 
Rule 4-1.8 

(e) Financial Assistance to Client.  A lawyer is prohibited 
from providing financial assistance to a client in connection 
with pending or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses of
  litigation, the  repayment of which may be contingent on the 

outcome of the matter; and 

(2) a lawyer representing an indigent client may pay court 
costs and expenses of litigation on behalf of the client. 
(emphasis added) 

65 

WHAT TYPES OF MEDICAL EXPENSES 
MAY WE ADVANCE? 

Comment, Rule 4-1.8(e) 

66 

• Diagnostic examination for litigation? 

• Medical treatment? 

66 
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INTEREST ON COSTS 

If we advance costs in a contingent 
case may we charge interest? 

Yes, with prompt written disclosure 
and informed consent. 

Proposed Advisory Opinion 18-2
(October 19, 2018) 

67 

CREDIT CARD CHARGES 
Rule 4-1.5(h) 

(as amended effective March 5, 2019) 

May you charge your clients “the actual 
costs resulting directly” from their “choice 
to pay a bill or invoice with a credit card”? 

In re: Amendments to Rules Regulating The Florida Bar – 
Biennial Petition, __ So. 3d __ (Fla. 2019) 

68 

GIFTS 

69 

used clothing and $200 check for “basic
necessities” 

The Florida Bar v. Taylor, 648 So. 2d 1190 (Fla. 1994) 
(no discipline – “an act of humanitarianism”) 

v. 

$250 to buy “clothes, groceries, and other 
personal goods” 

The Florida Bar v. Roberto, 59 So. 3d 1101 (Fla. 2011) 

(attorney disciplined - the rule “could not be more clear”) 

2.225

69 
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LIMITING LIABILITY 

Clauses limiting liability in 
professional services contracts 
are invalid and unenforceable.  

Witt v. La Gorce Country Club, Inc., 
35 So. 3d 1033 (Fla. 3d DCA 2010) 

70 

ASKING FOR A RELEASE 

In a fee dispute with a client, may you 
propose a mutual release? 

The Florida Bar v. Head, 84 So. 3d 292 (Fla. 2012), 
citing Rule 4-1.8(h) 

71 

ARBITRATION CLAUSES 

Are clauses in fee agreements 
requiring arbitration of malpractice 
claims enforceable? 

72 
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ARBITRATION CLAUSES 
Yes, they can be enforceable. 

Johnson, Pope, Bokor, Ruppel & Burns, LLP v. Forier, 
67 So. 3d 315 (Fla. 2d DCA 2011) 

However, to be enforceable, they must 
advise the client to “consider obtaining 
independent legal advice,” as required by 
Rule 4-1.5(i). 

Owens v. Corrigan, 
252 So. 3d 747 (Fla. 4th DCA 2018) 
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74 

FIDUCIARY DUTY 

“The relationship between an attorney and his or 
her client is a fiduciary relationship of the very 
highest character.” 

Elkind v. Bennett, 
958 So. 2d 1088 (Fla. 4th DCA 2007) 

“There is no relationship between individuals 
which involves a greater degree of trust and 
confidence than that of an attorney and client.” 

Gerlach v. Donnelly, 
98 So. 2d 493 (Fla. 1957) 
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HIGHER CALLING 

“Too many members of the Bar practice with
complete ignorance of or disdain for the basic
principle that a lawyer’s duty to his calling
and to the administration of justice far 
outweighs – and must outweigh – even his 
obligation to his client.” 

Boca Burger, Inc. v. Forum, 
912 So. 2d 561 (Fla. 2005) 

76 

SCOPE OF ATTORNEY 
CONFIDENTIALITY 

Comment to Rule 4-1.6(a) 

“The confidentiality rule applies not merely to 
matters communicated in confidence by the
client but also to all information relating to the
representation, whatever its source.” 

77 

CONFIDENTIALITY v. PRIVILEGE 

78 
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PRIVILEGE 

Is a lawyer’s referral of a client to 
a doctor for treatment protected
by the attorney-client privilege? 

79 

79 

PRIVILEGE 

“[W]e find that the question of whether a 
plaintiff’s attorney referred him or her to a 
doctor for treatment is protected by the 
attorney-client privilege.” 

Worley v. Central Florida Young Men’s Christian Ass’n, Inc., 
228 So. 3d 18 (Fla. 2017) 
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SCOPE OF CONFIDENTIALITY 

Could a document that is filed in 
the public records be subject to 
the confidentiality rule? 

81 
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CONFIDENTIALITY – PUBLIC RECORDS 

“The ethical duty of confidentiality is not nullified 
by the fact that the information is part of a public
record or by the fact that someone else is privy to 
it.” 

Lawyer Disciplinary Bd. v. McGraw, 
461 S.E.2d 850, 851 (W.Va. 1995) 

82 

CONFIDENTIALITY 
Comment to Rule 4-1.6, as revised in 2006 

“A lawyer’s confidentiality obligations 
do not preclude a lawyer from securing 
confidential legal advice about the 
lawyer’s personal responsibility to 
comply with these rules.” 

83 

CONFIDENTIALITY 
CONFLICTS OF INTEREST 

Rule 4-1.6(c)(6), 
as amended effective October 1, 2015 

A lawyer may reveal confidential 
information “to detect and resolve 
conflicts of interest” arising from a 
lawyer’s change of employment but 
only if there is no prejudice to the 
client. 
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CONFIDENTIALITY – MEDIATION 

Party’s pleadings were stricken as 
sanction for disclosing to the media 
a settlement offer made during 
mediation. 

Paranzino v. Barnett Bank, 
690 So. 2d 725 (Fla. 4th DCA 1997) 

85 

CONFIDENTIALITY – 
SETTLEMENT AGREEMENTS 

“My conversation with my daughter 
was  that it was  settled and  we  were  
happy with the results.” 

Gulliver Schools, Inc. v. Snay, 
137 So. 3d 1045 (Fla. 3d DCA 2014) 
(order enforcing settlement reversed) 

86 

CONFIDENTIALITY 
Rule 2.420 

A “Notice of Confidential Information 
within Court Filing” must be filed pursuant to 
Rule 2.420(a)(2) with any document containing 
certain types of confidential information specified 
in Rule 2.420(d)(1). 
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CONFIDENTIALITY 
Rule 2.420 (continued) 

•   A person filing a court document “shall ascertain”, as 
required by Rule 2.420(d)(3), “whether any information 
contained within the document may be confidential … 
notwithstanding that such information is not itemized” in 
Rule 2.420(d)(1). 

•   If such non-itemized confidential information is identified, 
a “Motion to Determine Confidentiality of Court 
Records” must be filed pursuant to Rule 2.420(d)(3) or 
(e) or, alternatively, an “oral motion” may be made 
pursuant to Rule 2.420(h). 

88 

CONFIDENTIALITY 
Rule 2.420 (continued) 

Suggestion:  

To avoid the risk of confidential information 
becoming public if a judge denies a “Motion to 
Determine Confidentiality of Court Records,” 
consider filing a “Motion for In Camera 
Review” prior to filing the document with the 
confidential information. 

89 

SANCTIONS FOR FILING 
CONFIDENTIAL INFORMATION 

Judicial Administration Rule 2.425(c) 

Sanctions may be imposed against 
a person who files “designated 
sensitive information,” identified in 
Rule 2.425(a), such as birth dates, 
social security numbers and email 
addresses.  
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CONFIDENTIALITY  -
AFTER TERMINATION OF RELATIONSHIP 

“After withdrawal the lawyer is required to 
refrain from making disclosure of the client’s
confidences, except as otherwise provided in 
Rule 4-1.16.” 

Comment to Rule 4-1.5; See also 
The Florida Bar v. Knowles, 
99 So. 3d 918 (Fla. 2012)  

91 

CONFIDENTIALITY  -
RESPONDING TO CRITICISM 

If a former client posts a negative review of
an attorney on a website, may the attorney 
defend herself by posting an explanation
that includes confidential information? 

92 

CONFIDENTIALITY  -
RESPONDING TO CRITICISM 

Rule 4-1.6(a) 

“A lawyer may reveal [information relating to 
representation of a client] to the extent the lawyer 
reasonably believes necessary: … 

(2) To establish a claim or a defense … in a 
controversy between the lawyer and client; … 

(4) To respond to allegations in any proceeding 
concerning the lawyer’s representation of the 
client;” 
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CONFIDENTIALITY  -
RESPONDING TO CRITICISM 

• New York Ethics Opinion 1032 (October 30, 2014): 

“A lawyer may not disclose client confidential information solely to 
respond to a former client’s criticism of the lawyer posted on a website that
includes client reviews of lawyers.” 

• In re: Skinner, 758 S.E.2d 788 (Georgia 2014): 

A lawyer received a public reprimand for responding to a negative review on 
the Internet by disclosing, among other facts, the identity of the client and the amount of 
fees paid. 

• People v. Underhill, 15 PDJ 040 (Colo. 2015): 

A lawyer was suspended for 18 months for posting confidential and sensitive 
client information. 

94 

95 

95 

CONFIDENTIALITY  -
RESPONDING TO CRITICISM 

“A lawyer’s duty to keep client confidences has few 
exceptions and in an abundance of caution I do not 
feel at liberty to respond in a point by point fashion in 
this forum. Suffice it to say that I do not believe that 
the post presents a fair and accurate picture of the 
events.” Also, the court entered an order 
authorizing me to withdraw. 

Florida Bar Staff Opinion 38049
January 24, 2018 
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CONFIDENTIALITY  -
RESPONDING TO CRITICISM 

But there may be a satisfactory remedy. 

Blake v. Giustibelli, 182 So. 3d 881 (Fla. 4th DCA 
2016) (attorney awarded $350,000 in punitive 
damages for defamatory on-line review posted by 
former client) 
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98 

CONFIDENTIALITY  - DECEASED CLIENTS 

Should a lawyer disclose information 
upon the request of a deceased client’s 
personal representative or beneficiary? 

98 

CONFIDENTIALITY  - DECEASED CLIENTS 
Advisory Opinion 10-3 

February 1, 2011 

• duty of confidentiality continues 
• disclosure depends on circumstances 
• may disclose “to serve the deceased client’s interests” 

(unless client previously instructed not to do so) 

• resolve doubts in favor of nondisclosure 
• raise privilege when good faith basis exists 

•   if ordered to disclose, lawyer may disclose or “first 
exhaust all appellate remedies” 
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GIFTS FROM CLIENTS 
Rule 4-1.8(c) 

As amended, effective February 1, 2018 

“A lawyer is prohibited from soliciting 
any gift from a client … or preparing 
on behalf of a client an instrument 
giving the lawyer or a person related to
the lawyer any gift” (unless the lawyer or
other recipient of the gift is related to the
client). (emphasis added) 
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PLEADING STANDARD 
Rule 4-3.1 

Lawyers shall not assert a position that 
is “frivolous.” 

The Comment explains that a position 
is not “frivolous” if it is supported by a 
“good faith” argument. 
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57.105 

Court shall award fees against the losing party 
and the losing party’s attorney if they “knew or 
should have known” that a claim or defense: 

• was not supported by the material facts; or 

• was not supported by “then-existing law” or 
“good faith argument” for modification “with 
a reasonable expectation of success.” 
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57.105 
NO JOINT AND SEVERAL LIABILITY 

The award of fees under 57.105 is to be paid 
“in equal amounts by the losing party and the 
losing party’s attorney.” 

Section 57.105 does not authorize “joint and 
several liability” against the attorney and 
party. 

Austin & Laurato, P.A. v. State Farm Florida Ins. Co., 
229 So. 3d 911 (Fla. 5th DCA 2017) 

104 

57.105 – ATTORNEY LIABILITY 

Attorney who “acted in good faith” 
based on representations of his or 
her client is not liable. 

Ferdie v. Isaacson, 8 So. 3d 1246 (Fla. 4th DCA 2009) 
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57.105 – ATTORNEY LIABILITY 

In the absence of good faith, the court 
may order the attorney to pay all of the 
fees plus damages.  

Korte v. US Bank National Association, 
64 So. 3d 134 (Fla. 4th DCA 2011) 

106 

57.105 – CONFLICT OF INTEREST? 

Because the attorney or the client (or both) 
may be liable for fees, 57.105 “appears to set 
up an inherent conflict.”  An “ethical duty may 
arise” to explain the situation to the client and 
“perhaps go so far as to recommend getting 
independent counsel.” 

Kerzner v. Lerman, 849 So. 2d 1185 (Fla. 4th DCA 2003) 

PURPOSE OF 57.105 

“The purpose of 57.105 is to discourage 
baseless claims” and “not to cast a chilling 
effect on use of the courts” or “discourage 
a party from pursuing a colorable claim.”  
Therefore, section 57.105 “should be 
applied with restraint.” 

Swan Landing Development, LLC v. First Tennessee Bank N.A., 
97 So. 3d 326 (Fla. 2d DCA 2012) 
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109 

57.105 

Could a lawyer ever be sanctioned 
for merely defending a trial court’s 
order on appeal? 

57.105 
SANCTIONS AGAINST ATTORNEY 

FOR APPELLEE 

“[A]llowing sanctions against appellees or 
their counsel for defending indefensible orders 
requires the quintessentially professional act 
of admitting defeat when there is no chance 
of victory, or when victory will have been 
obtained at the price of integrity and truth.” 

Boca Burger, Inc. v. Forum, 912 So. 2d 561 (Fla. 2005) 

57.105 

Could  a lawyer be sanctioned for adding 
a Fabre defendant to a lawsuit? 

Yakavonis v. Dolphin Petroleum, Inc., 
934 So. 2d 615 (Fla. 4th DCA 2006) 
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COULD SOMEONE WHO IS NOT A 
PARTY TO THE LAWSUIT BE HELD 

LIABLE UNDER 57.105? 

“For the purpose of assessing fees pursuant to section 
57.105, the term ‘party’” includes all “who participate in 
the litigation by employing counsel, or by contributing 
towards the expenses thereof, or who, in any manner, 
have such control thereof as to be entitled to direct the 
course of [the] proceedings.” 

Zwiebach v. Gordimer, 
884 So. 2d 244 (Fla. 2d DCA 2004) 
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PAYMENT TO FACT WITNESS 

“Offering financial inducements to a fact witness is 
extremely serious misconduct.” 

The Florida Bar v. Wohl, 
842 So. 2d 811 (Fla. 2003) 

(attorney suspended for 90 days) 
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PAYMENT TO FACT WITNESS 
Rule 4-3.4(b) 

A lawyer shall not “offer an inducement to a witness.” 

2013 

However, “a lawyer may pay … reasonable compensation to 
reimburse a witness for loss of compensation incurred by 
reason of preparing for, attending, or testifying at proceedings.” 
(emphasis added) 

2014 

However, “a lawyer may pay … reasonable compensation to a 
witness for time spent preparing for, attending, or testifying at 
proceedings.”  (emphasis added) 

115 

PAYMENT TO FACT WITNESSES 

“[T]he rule does not expressly state that witnesses 
may be paid for ‘assistance with case and discovery 
preparations.’ But . . . we hold that the rule’s language 
is broad enough to encompass such payments.” 

Trial Practices, Inc. v. Hahn Loeser & Parks, LLP, 
228 So. 3d 1184 (Fla. 2d DCA 2017), 

Jurisdiction accepted, SC17-2058 (April 3, 2018) 
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PAYMENT TO FACT WITNESSES 
(Florida Supreme Court) 

Fees paid to fact witnesses for “assistance with 
case and discovery preparations” are “permissible 
only if directly related to the witness ‘preparing 
for, attending, or testifying at proceedings.’” 

Trial Practices, Inc. v. Hahn Loeser & Parks, LLP, 
___ So. 3d ___ (Fla. 2018) 

117 

39 2.241

117 



  
  

 

  

   

    
  

  
 

  

 
   

  

 

 

 

 
 
 

 

118 

119 

2/13/2020 

DIRECTLY RELATED 
Fact witnesses may be compensated for the following 
if “directly related” to “preparing for … proceedings:” 

• reviewing correspondence 

• helping to answer interrogatories 

• executing affidavits 

But not for: 

• “reviewing certain motions” 

Trial Practices, Inc. v. Hahn Loeser & Parks, LLP, 
___ So. 3d ___ (Fla. 2018) 

118 

PAYMENT TO FACT WITNESSES 
ABA Formal Opinion 96-402 

Non-expert witnesses may be compensated for time spent in: 

• “pretrial interviews with the lawyer in preparation for 

testifying,” and 

• “reviewing and researching records that are germane 

to his or her testimony.” 

However, payment may not be conditioned on the content of the 
testimony and may not violate applicable law. 
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CONTACTING OPPOSING 
PARTY’S EMPLOYEES 

CURRENT EMPLOYEES 
● Prohibited as to those: 

- “who have managerial responsibility” 
- “whose act or omission may be imputed” 
- “whose statements may constitute admissions … with 

respect to the matter in question.” 

FORMER EMPLOYEES 
● Generally permitted 
● But cannot discuss privileged matters 
● Comply with Rule 4-4.3 (“Dealing with unrepresented persons”) 

H.B.A. Management, Inc. v. Estate of Schwartz, 
693 So. 2d 541 (Fla. 1997); 

Opinions 78-4 and 88-14  
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FORMER EMPLOYEES – 
FEDERAL COURT 

Plaintiff’s counsel could contact former 
managers of insurance company who 
worked on Plaintiff’s claims “but must 
do so through Defense counsel.” 

Pepperwood of Naples Condominium Association, Inc. v. 
Nationwide Mutual Fire Insurance Company 

2011 WL 4382104 (M.D. Fla.) 

FORMER EMPLOYEES – FEDERAL COURT 
GUIDELINES 

1. Confirm no longer employed 
2.  Confirm not represented 
3.  Advise of right to counsel 
4.  Advise of right to decline to talk 
5.  Advise not to disclose privileged matters 
6.  Preserve notes and statements 

Lang v. Reedy Creek Improvement District, 
888 F. Supp. 1143 (M.D. Fla. 1995) 

EMPLOYEES & 
INDEPENDENT CONTRACTORS 

Rule 4-5.3 (Comment) 

“A lawyer must give” assistants, 
including secretaries, paralegals and 
investigators, “appropriate instruction 
and supervision concerning the 
ethical aspects of their employment.” 
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PRIVATE INVESTIGATORS 

How bad could it get? 

U.S. v. Christensen, 
828 F.3d 763 (9th Cir. 2015),

petition for certiorari denied 2017 
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ADVISORY OPINION 14-1 
June 25, 2015 

May we advise a client to change 
privacy settings on social media in 
anticipation of litigation? 

Yes, “a lawyer may advise that a client change 
privacy settings on the client’s social media pages 
so that they are not publicly accessible.”  
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ADVISORY OPINION 14-1 
June 25, 2015 

May we advise a client to remove 
information and photos from a social 
media site in anticipation of litigation? 

Yes, “as long as an appropriate record of the social 
media information or data is preserved.” 

127 

128 

INADVERTENT DISCLOSURE 
Rule 4-4.4, as amended in 2006 

128 

INADVERTENT DISCLOSURE 
STEPS AFTER NOTIFICATION 

COMMENT TO RULE 4-4.4(b), as amended in 2006 

“Whether the lawyer is required to take 
additional steps, such as returning the
original document, is a matter of law 
beyond the scope of these rules, as is
the question of whether the privileged
status of a document has been waived.” 
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CONSEQUENCES OF 
INADVERTENT DISCLOSURE 

Will the attorney who receives privileged
documents be disqualified? 

Abamar Housing v. Lisa Daly, 724 So. 3d 918 (Fla. 1999) 
(attorney who returns documents immediately “without 
exercising any unfair advantage” will not be disqualified) 

130 

CONSEQUENCES OF 
INADVERTENT DISCLOSURE 

If privileged documents are 
inadvertently produced, will 
the privilege be waived? 

131 

131 

WAIVER OF PRIVILEGE 

Five Factors Test 

• reasonableness of precautions to prevent disclosure 
• number of disclosures 
• extent of disclosures 
• promptness in trying to rectify 
• overriding interests of justice 

Nova Southeastern University, Inc. v. Jacobson, 
25 So. 3d 82 (Fla. 4th DCA 2009) 
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RULE 502 
FEDERAL RULES OF EVIDENCE 

(Adopted in 2008) 

“Inadvertent” disclosure does not waive 
privilege if: 

• Reasonable steps to prevent disclosure 

• Prompt action to rectify the error 

133 

RULE 1.285 
FLORIDA RULES OF CIVIL PROCEDURE 

(Effective January 1, 2011) 

Party asserting that inadvertently disclosed 
documents are privileged must serve written 
notice within 10 days of discovering the 
inadvertent disclosure. 

• Recipient must “promptly return, 
sequester or destroy” materials 

• Recipient may dispute privilege by 
serving notice within 20 days 

134 

DOCUMENTS WRONGFULLY 
OBTAINED BY CLIENT 

What do you do if your client brings 
you documents obtained by hacking 
into a computer or other improper 
means? 
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DOCUMENTS WRONGFULLY 
OBTAINED BY CLIENT 

Opinion 07-1 

• Inform client that documents cannot be “retained, 
reviewed or used without informing the opposing 
party.” 

• If client refuses to disclose, attorney must withdraw 

• Confidentiality remains 

• Advise client to get criminal representation? 

136 

CONSEQUENCES OF USING USB 
DRIVE OBTAINED UNLAWFULLY 

• Disqualification 

• Firm’s computers examined by third party at 
firm’s expense 

• Indemnify opposing party for all resulting 
damages 

• Pay opposing party’s fees 

Castellano v. Winthrop, 27 So. 3d 134 (Fla. 5th DCA 2010) 
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FALSE EVIDENCE 
Opinion 04-1 

139 

Evidence BELIEVED to be false 

vs. 

Evidence KNOWN to be false 

139 

REASONABLE REMEDIAL MEASURES 
Rule 4-3.3(a)(4) 

"If a lawyer has offered material
evidence and thereafter comes to 
know of its falsity, the lawyer 
shall take reasonable remedial 
measures." 

140 

Mandatory Disclosure 
Opinion 04-1 

141 

If . . . the client offers false testimony, then the lawyer 
must convince the client to agree to disclosure and 
remediation of the false testimony; failing that, the lawyer 
must disclose to the court anyway. 

2.249
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FALSE EVIDENCE 
Depositions 

“Remedial measures” required even if 
deposition is not filed. 

Opinion 75-19 
and 

The Florida Bar v. Dupee
160 So. 3d 838 (Fla. 2015) 

142 

COMMUNICATIONS WITH 
PROSPECTIVE JURORS 

Rule 4-3.5 
A lawyer may not “communicate” with anyone the 
lawyer knows to be a member of the jury pool or 
with any juror. 

Question 
May a lawyer review a prospective juror’s Facebook 
pages? 

143 

ABA FORMAL OPINION 466 
(April 24, 2014) 

• We may “passively review” a juror’s “public presence” 
on the Internet 

• We may not request access to a “private area” on 
a juror’s social media pages 

What if a prospective juror becomes aware that a 
lawyer is reviewing his Internet presence as a result 
of a notification from a network setting? 
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RESEARCHING JURORS 

“There is no prohibition in Florida law 
against an attorney researching jurors 
before, during, and throughout a trial 
so long as the research does not lead 
to contact with a juror.” 

Tenev v. Thurston, 198 So. 3d 798, 802 (Fla. 2d DCA 2016) (reversing award 
of sanctions against an attorney who had moved to strike juror after client’s 
wife discovered that juror was a Facebook friend of a party’s employee). 
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POST-TRIAL 
COMMUNICATION WITH JURORS 

Lawyer shall not “initiate” communication with any juror except 
“to determine whether the verdict may be subject to legal 
challenge”  (4-3.5(d)) 

•  Must file and serve notice before interviewing (4-3.5(d)) 

•  Must file motion within 15 days of verdict (or later with good 
cause) for permission to interview (1.431(h)) 

•  SJI 801.4 provides that while lawyers may not “initiate” 
communications,  jurors “may speak to the lawyers” about 
the trial 
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CONSEQUENCES OF IMPROPER POST-
TRIAL CONTACT WITH JURORS 

•  may not be able to use information obtained 

Walgreens, Inc. v. Newcomb, 603 So.2d 5 
(Fla. 4th DCA 1992) (motion to interview jurors 
denied) 

• may be held in contempt 

Alan v. State, 39 So. 3d 343 (Fla. 1st DCA 2010) 
(attorney sentenced to jail) 

148 

SETTLEMENT AGREEMENTS 
May an attorney agree not to accept any similar 
cases as part of a settlement? 

•  Opinion 04-2 (any agreement that “negatively affects 
the lawyer’s ability to represent other clients” is not 
“permissible under Rule 4-5.6”) 

•  The Florida Bar v. St. Louis, 967 So. 2d 108 (Fla. 2007) 
(attorney disbarred for violating rule) 

•  Garfinkel v. Mager, 57 So. 3d 221 (Fla. 5th DCA 2010) 
(such an agreement may be enforceable if it balances 
policies of allowing people to retain attorneys of their 
choice and protecting confidential information) 
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GENERAL MISCONDUCT 

Rule 3-4.3:  Lawyers may be disciplined for 
any act that is “contrary to honesty and 
justice” even if: 

• not specifically enumerated; 
• not in Florida, and 
• not in the course of practicing law 

151 

PERSONAL FINANCES 

In connection with purchasing an apartment in New York 
City, a Florida attorney: 

• exaggerated his ownership interest in a Florida law 
firm and 

• failed to disclose that 100% of his purchase price 
was being financed. 

The Florida Bar v. Adler, 126 So. 3d 244 (Fla. 2013) 
(91 day suspension) 
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TECHNOLOGY AMENDMENTS 
(effective January 1, 2017) 

Rule 4-1.1  COMPETENCE 
COMMENT 

Competent representation also involves safeguarding confidential 
information relating to the representation, including, but not limited to, 
electronic transmissions and communications. 

Rule 6-10.3 MINIMUM CONTINUING LEGAL EDUCATION STANDARDS 

(b) Minimum Hourly Continuing Legal Education Requirements. . . . 
3 of the 33 credit hours must be in approved technology 
programs. 

154 

154 

CONFIDENTIALITY – HARD DRIVES 
Opinion 10-2 

A lawyer who uses devices with hard drives 
must: 

• keep abreast of technology (to identify
potential threats to confidentiality) 

• develop and implement policies 
• supervise non-lawyers 
• confirm device has been stripped of all

confidential information after disposal 

155 

SUFFICIENT ELECTRONIC PROCEDURES 

“Counsel has a duty to have sufficient 
procedures and protocols in place to ensure 
timely notice of appealable orders.  This 
includes use of an email spam filter with 
adequate safeguards and independent 
monitoring of the court’s electronic docket.” 

Emerald Coast Utilities Authority v. Bear Marcus Pointe, LLC, 
227 So. 3d 752 (Fla. 1st DCA 2017) 
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TRUST ACCOUNTS 

If you discover that your bookkeeper has embezzled trust 
funds, what should you do? 

•  hire outside counsel? 
•  hire outside accountant? 
•  call The Florida Bar? 
•  contact the police? 
•  use your personal funds to cover part of the deficit? 
•  borrow funds to cover part of the deficit? 

The Florida Bar v. Rousso, 
117 So. 3d 756 (Fla. 2013) 

(attorneys disbarred) 

157 

TRUST ACCOUNTS 
Rule 5-1.1(a)(1) 

May you deposit your own funds 
into your trust account to replenish 
a shortage? 

Yes, as of October 1, 2015, but you must 
notify The Florida Bar. 

158 
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FACEBOOK “FRIENDS” 

Does being a Facebook “friend” 
with a judge constitute grounds 
to disqualify the judge? 
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FACEBOOK “FRIENDS” 

No, “Facebook ‘friendship,’ standing alone, 
does not reasonably convey to others the 
impression of an inherently close or 
intimate relationship that might warrant 
disqualification.” 

Law Offices of Herssein and Herssein, P.A. v. 
United Services Automobile Association, __ So. 3d __ (Fla. 2018) 

160 

CRITICIZING JUDGES 
Rule 4-8.2(a) 

Prohibits false statements concerning the 
“qualifications or integrity of a judge.” 

• First Amendment applies 
• Standard: “reasonable objective

basis in fact” for criticism? 
• EUW 

The Florida Bar v. Conway, 996 So. 2d 213 (Fla. 2008) 
(approving Referee’s Report) 

161 

THEMES 

• Ethics rules frequently change and evolve. 

• Reliance solely on one’s instincts, experience and
sense of “right and wrong” can be problematic. 

• Lawyers need to keep up to date with develop-
ments relating to ethics just as we keep up to date
with substantive laws in our practice areas. 
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