
  
   

 
 

 
 
 
 

  
  

  
 

  
  

 

    
   

 
 

    
 

  
  

 
 

 
 

 
  

 
 

 
  

  

   
  

 
 
 The local rules of the Twelfth Judicial Circuit include a “Probate &  
Guardianship Procedures & Legal Issues (Master List) which provides that  
matters subject to litigation can be referred to mediation pursuant to Fla. R. Civ.  
P. 1.170(b).  There is no mention on non-adversarial proceedings being  referred to  
mediation.  

A. How are Guardianship and Probate  matters classified for purposes of 
mediation under the rules and statutes? 

Statutes: 

The definitions in Chapter 44 would lead to the conclusion that probate 
and guardianship mediation falls under “circuit court mediation”.  There are 
separate classifications for family mediation and juvenile dependency mediation. 
If probate and guardianship mediation became widely used, there may be a basis 
for classifying at least guardianship mediation separately.  Probate issue still 
frequently involve legal and monetary issues.  Guardianship involves more 
personal issues and is therefore more like family law or dependency cases. The 
definition section in F.S. 44.1011 would include guardianship and probate matters 
in circuit civil mediation.1 

F.S. 44.102(2) requires the court to order mediation under certain 
circumstances, and permits the court to refer the case to mediation in others. 2 

Therefore, probate and guardianship issues would not require referral by the 
Court, but would permit referral of such matters. 

The result of the special classification for family and juvenile dependency 
mediation is merely a requirement that such matters be referred to family law or 
dependency mediation programs in circuits where such programs have been 
established.  Also, the relevant rules of procedure would apply.3 

Rules: 

The Probate Rules make no mention of mediation and invoke the Civil 
rules only in adversary proceedings. It seems that in jurisdictions utilizing 
mediation for probate or guardianship matters, the probate court uses the link 
between adversarial probate proceedings and the civil rules for mediation. 

Local Practice: 

Several Circuits, including the 16th and 17th, with mediation programs use 
a “Mediator’s Statistical Information Sheet which breaks the mediation down into 
three categories:  Civil Mediation, Family Mediation and Probate Mediation. 
Guardianship and Probate are subcategories of Probate Mediation.4 It is not clear 
whether any of the courts refer non-adversarial probate or guardianship matters to 
mediation without a request by one of the parties. 



 
  

  
 
 
 
 

   
 

  
 

A great  article on the use of Mediation in Guardianship proceedings is by 
Mary F. Radford, published in the Stetson Law  Review, Vol. XXXI, Page 612  
(2002).    The  author points out the arguments  against guardianship mediation:  
mediation is based upon the parties’ self-determination of the outcome, which is  
inconsistent with incapacity proceedings and mediation does not provide adequate  
protection for participants in adult guardianship proceedings. She goes on to cite  
the advantages: privacy, informal environment, cooperative decision making, free  
discussions in the absence of the  rules of evidence, lower cost, and greater  
efficiency.  She  concludes that guardianship can  work as long as the principle of  
self-determination is balanced by the procedural and substantive protections for  
the rights of the alleged incapacitated.  

 
   

 
 

 
 

  
 
  
 
 F.S. 44.102 could be  interpreted to permit a court to refer a non-
adversarial matter to mediation, but I think, especially with guardianship, a party 
could object on the grounds of due process.  Should we include an objection 
procedure?   I think that right now, the parties can object prior to the mediation  
conference. Also, our proposed rule, 5.190(b)  provides that only “contested”  
matters “may” be referred to mediation.  Is “contested matters” a good standard to  
include non-adversarial matters for which there is still disagreement?     
 
 
 
 

 
   

  

In Hillsborough County, a guardianship mediation program was 
established under a grant from the Center for Social Gerontology in 1996.5 A 
report on the program provided that the referral of guardianship cases to 
mediation was pursuant to Administrative Order S-03-10-28-95-59, which refers 
only to the Civil Rules of Procedure, and makes no mention of adversarial probate 
matters invoking the civil rules. Between 1996 and 2001, twenty-seven cases 
were referred to mediation, but nineteen were actually mediated.6 The report also 
indicated that cases were submitted to mediation prior to the filing of a petition 
when all parties agreed. 

Other Jurisdictions. 

Alaska (Rule 4.5, Alaska Rules of Probate Procedure) and Michigan (Rule 
5.143, Michigan Court Rules) permit the Court to refer probate and guardianship 
matters to mediation.  It does not appear that either of these jurisdictions makes a 
distinction between adversarial and non-adversarial probate matters. 

Conclusion: 

1 F.S. 44.1011 (2) "Mediation" means a process whereby a neutral third person 
called a mediator acts to encourage and facilitate the resolution of a dispute 



 
   

   
 

   
  

  
 
    

    
 

 
 

   
 

   
 

      
 

 
      

  
 

   
 

   
 

  
 

  
 

 
 

 
   

 
 

    
 

 
     

   
 

    
  

  
  

  
 

between two or more parties. It is an informal and nonadversarial process with 
the objective of helping the disputing parties reach a mutually acceptable and 
voluntary agreement. In mediation, decision making authority rests with the 
parties. The role of the mediator includes, but is not limited to, assisting the 
parties in identifying issues, fostering joint problem solving, and exploring 
settlement alternatives. "Mediation" includes: 

(b) "Circuit court mediation," which means mediation of civil cases, other than 
family matters, in circuit court. If a party is represented by counsel, the counsel 
of record must appear unless stipulated to by the parties or otherwise ordered by 
the court. 

2 F.S. 44.102(2) A court, under rules adopted by the Supreme Court: 

(a) Must, upon request of one party, refer to mediation any filed civil 
action for monetary damages, provided the requesting party is willing 
and able to pay the costs of the mediation or the costs can be equitably 
divided between the parties, unless: 

1. The action is a landlord and tenant dispute that does not include a 
claim for personal injury. 

2. The action is filed for the purpose of collecting a debt. 

3. The action is a claim of medical malpractice. 

4. The action is governed by the Florida Small Claims Rules. 

5. The court determines that the action is proper for referral to 

nonbinding arbitration under this chapter.
 

6. The parties have agreed to binding arbitration. 

7. The parties have agreed to an expedited trial pursuant to s. 45.075. 

8. The parties have agreed to voluntary trial resolution pursuant to s. 
44.104. 

(b) May refer to mediation all or any part of a filed civil action for 
which mediation is not required under this section. 

3 Florida Family Law Rules of Procedure, Rule 12.741;  Florida Rules of Juvenile 
Procedure, Rule 8.290. 

4 Administrative Order No. II-05-C-5, In the Circuit Court of the Seventeenth Judicial Circuit In 
and For Broward County, Florida.’ Administrative Order No. 2.002, In the Circuit Court of the 
Sixteenth Judicial Circuit, in and for Monroe County, Florida. 



 
   

   

  

5 Evaluating Mediation as a Means of Resolving Adult Guardianship Cases – A Report Submitted 
by the Center for Social Gerontology to the State Justice Institute 2001, p. 40. 

6 Id., p. 43. 



 
   

 
    

      
         

 
 

        
    

 
 

         
 
 

               
                 

         
 
 

                 
 
 

            
 
 

        
 
 

          
 
 

              
 

 
 

        
 
 

            
 
 

            
 
 

                 
    

 
 

              
              

               
             

West's F.S.A. § 44.102 

West's Florida Statutes Annotated Currentness 

Title V. Judicial Branch (Chapters 25-44) 
Chapter 44. Mediation Alternatives to Judicial Action (Refs & Annos) 

44.102. Court-ordered mediation  

(1) Court-ordered mediation shall be conducted according to rules of practice and procedure 
adopted by the Supreme Court. 

(2) A court, under rules adopted by the Supreme Court: 

(a) Must, upon request of one party, refer to mediation any filed civil action for monetary 
damages, provided the requesting party is willing and able to pay the costs of the mediation or 
the costs can be equitably divided between the parties, unless: 

1. The action is a landlord and tenant dispute that does not include a claim for personal injury. 

2. The action is filed for the purpose of collecting a debt. 

3. The action is a claim of medical malpractice. 

4. The action is governed by the Florida Small Claims Rules. 

5. The court determines that the action is proper for referral to nonbinding arbitration under 
this chapter. 

6. The parties have agreed to binding arbitration. 

7. The parties have agreed to an expedited trial pursuant to s. 45.075. 

8. The parties have agreed to voluntary trial resolution pursuant to s. 44.104. 

(b) May refer to mediation all or any part of a filed civil action for which mediation is not 
required under this section. 

(c) In circuits in which a family mediation program has been established and upon a court 
finding of a dispute, shall refer to mediation all or part of custody, visitation, or other parental 
responsibility issues as defined in s. 61.13. Upon motion or request of a party, a court shall not 
refer any case to mediation if it finds there has been a history of domestic violence that would 



    
 
 

                
                

            
 
 

           
        

 
 

                
              

 
 

             
           
         

     
 
 

           
             

        
 
 

                
              

        
 
 

         
 
 

        
 
 

             
             
           

  
 
 

 
 

             
             
             

             
               

 
 

 

compromise the mediation process. 

(d) In circuits in which a dependency or in need of services mediation program has been 
established, may refer to mediation all or any portion of a matter relating to dependency or to 
a child in need of services or a family in need of services. 

(3) All written communications in a mediation proceeding, other than an executed settlement 
agreement, shall be exempt from the requirements of chapter 119. 

(4) The chief judge of each judicial circuit shall maintain a list of mediators who have been 
certified by the Supreme Court and who have registered for appointment in that circuit. 

(a) Whenever possible, qualified individuals who have volunteered their time to serve as 
mediators shall be appointed. If a mediation program is funded pursuant to s. 44.108, 
volunteer mediators shall be entitled to reimbursement pursuant to s. 112.061 for all actual 
expenses necessitated by service as a mediator. 

(b) Nonvolunteer mediators shall be compensated according to rules adopted by the Supreme 
Court. If a mediation program is funded pursuant to s. 44.108, a mediator may be 
compensated by the county or by the parties. 

(5)(a) When an action is referred to mediation by court order, the time periods for responding 
to an offer of settlement pursuant to s. 45.061, or to an offer or demand for judgment 
pursuant to s. 768.79, respectively, shall be tolled until: 

1. An impasse has been declared by the mediator; or 

2. The mediator has reported to the court that no agreement was reached. 

(b) Sections 45.061 and 768.79 notwithstanding, an offer of settlement or an offer or demand 
for judgment may be made at any time after an impasse has been declared by the mediator, or 
the mediator has reported that no agreement was reached. An offer is deemed rejected as of 
commencement of trial. 

CREDIT(S) 

Laws 1987, c. 87-173, § 2; Laws 1989, c. 89-31, § 2; Fla.St. 1989, § 44.302; Laws 1990, c. 
90-188, § 2; Laws 1993, c. 93-161, § 2; Laws 1994, c. 94-134, § 10; Laws 1994, c. 94-135, § 
10; Laws 1994, c. 94- 164, § 44; Laws 1996, c. 96-406, § 18; Laws 1997, c. 97-155, § 2. 
Amended by Laws 1999, c. 99-225, § 2, eff. Oct. 1, 1999; Laws 2002, c. 2002-65, § 2, eff. 
Oct. 1, 2002; Laws 2004, c. 2004-291, § 1, eff. July 1, 2004; Laws 2005, c. 2005-236, § 31, 
eff. July 1, 2005. 

VALIDITY 



           
          

 
 

   
 

 
 

         
 

                 
                 

              
           

 
 

              
              

 
           

 
                  
     

 
                 
      

 
              

        
 

              
     

 
                

         
          

               
                

                 
                

           
 

               
             

               
            

       
 

           
   

 
            

       
 

              
            

<Subsection (6) [now subsection (5)] of this section has been held unconstitutional in 
the case of Knealing v. Puleo, 675 So.2d 593 (1996). See Notes of Decisions, post.> 

HISTORICAL AND STATUTORY NOTES 

Amendment Notes: 

Laws 1989, c. 89-31, § 2, eff. Jan. 1, 1990, rewrote § 44.302(1), which formerly read: 

"Except as provided by the rules promulgated by the Supreme Court, a court may refer to all or 
any portion of a contested civil action filed in a circuit court or of any contested civil action filed 
in county court in which there is a dispute as to any issue, to mediation, if an appropriate 
mediation program has been established in the circuit or county over which the court has 
jurisdiction." 

Laws 1990, c. 90-188, § 2, eff. Oct. 1, 1990, renumbered the section from § 44.402; rewrote 
subsecs. (1) to (4); and added subsec. (5). Prior to amendment, subsecs. (1) to (4) had read: 

"(1) Except as provided by rules promulgated by the Supreme Court, a court: 

"(a) May refer all or any portion of a contested civil action filed in a circuit court in which there 
is a dispute as to any issue; 

"(b) May refer all or any portion of any contested civil action filed in county court in which there 
is a dispute as to any issue; and 

"(c) May refer all issues relating to custody, visitation, or child support with the exception of 
those cases where there is any history of domestic violence, 

"to mediation, if an appropriate mediation program has been established in the circuit or 
county over which the court has jurisdiction." 

"(2) Each party involved in the mediation proceeding has a privilege to refuse to disclose, and 
to prevent any person present at the proceeding from disclosing, communications made during 
such proceeding whether or not the dispute was successfully resolved. This subsection shall not 
be construed to prevent or inhibit the discovery or admissibility of any information which is 
otherwise subject to discovery or admission under applicable law or rules of court. There is no 
privilege as to communications made in furtherance of the commission of a crime or a fraud or 
as part of a plan to commit a crime or a fraud. Nothing in this subsection shall be construed so 
as to permit an individual to obtain immunity from prosecution for criminal conduct. 

"(3) The chief judge of each judicial circuit shall maintain a list of mediators who may be 
appointed to carry out the provision of this section. The chief judge shall, by administrative 
order, certify those persons who are eligible and qualified to serve as mediators in accordance 
with standards established by the Supreme Court. Whenever possible, qualified individuals who 
have volunteered their time to serve as mediators shall be appointed. 

"(4) Mediation shall be conducted according to rules of practice and procedure as adopted by 
the Supreme Court." 

Laws 1993, c. 93-161, § 2, eff. May 5, 1993, inserted subsec. (4) and redesignated former 
subsecs. (4) and (5) as subsecs. (5) and (6). 

Laws 1994, c. 94-134, § 10, eff. July 1, 1994, and Laws 1994, c. 94-135, § 10, eff. July 1, 
1994, reenacted subsec. (2)(b) of this section for the purpose of incorporating the amendment 



      
 

            
 

               
 

 
               

  
 

           
            

       
 

                 
           

  
 

            
 

         
 

            
 

                
              

               
             

    
 

                
                

             
 

       
 

            
         

            
             

          
            

            
          

 
                 

           
 

           
          

  
 

              
         

           
           

to § 61.13 in a reference thereto. 

Laws 1994, c. 94-134, § 36, and Laws 1994, c. 94-135, § 36, each provide: 

"This act shall take effect July 1, 1994, and shall apply to offenses committed on or after that 
date." 

Laws 1994, c. 94-164, § 44, eff. Oct. 1, 1994, in subsec. (2), made nonsubstantive changes, 
and added par. (c). 

Laws 1996, c. 96-406 was a reviser's bill which deleted references to § 119.14 throughout 
Florida Statutes to conform to the repeal of § 119.14, the Open Government Sunset Review 
Act, by Laws 1995, c. 95-217, § 1. 

Laws 1997, c. 97-155, § 2, eff. Oct. 1, 1997, in subsec. (2), par. (b), in the second sentence, 
inserted "Upon motion or request of a party,"; following "has been a", deleted "significant"; 
and substituted "violence" for "abuse". 

Laws 1999, c. 99-225, § 2, rewrote subsec. (2), which formerly read: 

"(2) A court, under rules adopted by the Supreme Court: 

"(a) May refer to mediation all or any part of a filed civil action. 

"(b) In circuits in which a family mediation program has been established and upon a court 
finding of a dispute, shall refer to mediation all or part of custody, visitation, or other parental 
responsibility issues as defined in s. 61.13. Upon motion or request of a party, a court shall not 
refer any case to mediation if it finds there has been a history of domestic violence that would 
compromise the mediation process. 

"(c) In circuits in which a dependency or in need of services mediation program has been 
established, may refer to mediation all or any portion of a matter relating to dependency or to 
a child in need of services or a family in need of services." 

Laws 1999, c. 99-225, § 34, provides that: 

"Section 34. It is the intent of this act and the Legislature to accord the utmost comity and 
respect to the constitutional prerogatives of Florida's judiciary, and nothing in this act should 
be construed as any effort to impinge upon those prerogatives. To that end, should any court 
of competent jurisdiction enter a final judgment concluding or declaring that any provision of 
this act improperly encroaches upon the authority of the Florida Supreme Court to determine 
the rules of practice and procedure in Florida courts, the Legislature hereby declares its intent 
that any such provision be construed as a request for rule change pursuant to s. 2, Art. 5 of 
the State Constitution and not as a mandatory legislative directive." 

Laws 2002, c. 2002-65, § 2, eff. Oct. 1, 2002, reenacted subsec. (2) of this section for the 
purpose of incorporating the amendment to § 61.13 in a reference thereto. 

Laws 2004, c. 2004-291, § 1, rewrote subsec. (3); deleted former subsec. (4); and 
renumbered former subsecs. (5) and (6) as subsecs. (4) and (5). Subsections (3) and (4) 
formerly read: 

"(3) Each party involved in a court-ordered mediation proceeding has a privilege to refuse to 
disclose, and to prevent any person present at the proceeding from disclosing, communications 
made during such proceeding. All oral or written communications in a mediation proceeding, 
other than an executed settlement agreement, shall be exempt from the requirements of 



           
     

 
             

           
            
            

               
               

         
           
        

            
  

 
             
              

             
      

 
 

   

      
      

 
    

 
             

    
 

            
   

 
               

  
 

              
 

 
            

  
 

            
   

 
            

  
 
          

 
 

  
 
 

   

chapter 119 and shall be confidential and inadmissible as evidence in any subsequent legal 
proceeding, unless all parties agree otherwise. 

"(4) There shall be no privilege and no restriction on any disclosure of communications made 
confidential in subsection (3) in relation to disciplinary proceedings filed against mediators 
pursuant to s. 44.106 and court rules, to the extent the communication is used for the 
purposes of such proceedings. In such cases, the disclosure of an otherwise privileged 
communication shall be used only for the internal use of the body conducting the investigation. 
Prior to the release of any disciplinary files to the public, all references to otherwise privileged 
communications shall be deleted from the record. When an otherwise confidential 
communication is used in a mediator disciplinary proceeding, such communication shall be 
inadmissible as evidence in any subsequent legal proceeding. 'Subsequent legal proceeding' 
means any legal proceeding between the parties to the mediation which follows the court-
ordered mediation." 

Laws 2005, c. 2005-236, § 31, in subsec. (4)(b), deleted the former last sentence, which had 
read, "When a party has been declared indigent or insolvent, that party's pro rata share of a 
mediator's compensation shall be paid by the county at the rate set by administrative order of 
the chief judge of the circuit." 

CROSS REFERENCES 

Mediation rules, see Civil Procedure Rule 1.700 et seq. 
Proposals for settlement, see Civil Procedure Rule 1.442. 

LAW REVIEW AND JOURNAL COMMENTARIES 

Confidentiality in mediation: What can Florida glean from the Uniform Mediation Act? Paul D. 
Johnson, Jr., 30 Fla.St.U.L.Rev. 487 (Spring 2003). 

Family mediation: An alternative to litigation. Alison Gerencser and Megan Kelly, 63-NOV 
Fla.B.J. 49 (Nov. 1994). 

Florida mediation case law: Two decades of maturation. Fran L. Tetunic, 28 Nova L.Rev. 87 
(Fall 2003). 

Mediation in Florida: Newly emerging case law. Bruce A. Blitman, 70-OCT Fla.B.J. 44 (Oct. 
1996). 

Mediation privilege--an impermeable wall. William H. Stolberg and Kyle D. Pence, 68 Fla.B.J. 
66 (May 1994). 

Screening family mediation for domestic violence. Chester B. Chance and Alison E. Gerencser, 
70 Fla.B.J. 54 (April 1996). 

Trashing, bashing, and hashing it out: Is this the end of "good mediation"? James J. Alfini, 19 
Fla.St.U.L.Rev. 47 (1991). 

A trial lawyer's guide to mediation. Frank Strelec, 65 Fla.B.J. 68 (July/Aug. 1991). 

LIBRARY REFERENCES 

2007 Main Volume 



  
    

    
 

   
 

  
 

           
    

 
            

  
 

          
 

 
 

         
 

       
 

          
 

         
 

        
 

           
 

         
 

 
 

          
 

        
 
                

 
                 

 
           

 
   

 
          

 
        

 
        

 
         

 
         

 

Arbitration 4.1. 
Westlaw Topic No. 33. 
C.J.S. Arbitration § 6. 

RESEARCH REFERENCES 

ALR Library 

120 ALR 5th 559, State Offer of Judgment Rule--Construction, Operation, and Effect of 
Acceptance and Resulting Judgment. 

118 ALR 5th 91, Construction of State Offer of Judgment Rule--Sufficiency of Offer and
 
Contract Formation Issues.
 

112 ALR 5th 47, Construction of State Offer of Judgment Rule--Issues of Time.
 

Encyclopedias
 

FL Jur. 2d Arbitration & Award § 141, Referral to Mediation or Arbitration.
 

FL Jur. 2d Arbitration & Award § 142, Limitations and Exclusions.
 

FL Jur. 2d Arbitration & Award § 147, Selection and Compensation of Mediators.
 

FL Jur. 2d Arbitration & Award § 7.1, Confidentiality.
 

FL Jur. 2d Evidence & Witnesses § 772, Court-Ordered Mediation.
 

FL Jur. 2d Judgments & Decrees § 224, Time for Motion for Fees.
 

FL Jur. 2d Medical Malpractice § 72, Mandatory Mediation and Settlement Conference.
 

Forms
 

Florida Pleading and Practice Forms § 61:7, Demand for and Offer of Judgment.
 

Florida Pleading and Practice Forms § 61:9, Procedural Guide.
 

2 La Coe's Forms for Pleading Under Fla. Rules of Civ. Pro. R 1.442, Proposals for Settlement.
 

2 La Coe's Forms for Pleading Under Fla. Rules of Civ. Pro. R 1.730, Completion of Mediation.
 

Trawick's Florida Practice and Procedure Forms § 7-155.5, Motion; Require Mediation.
 

Treatises and Practice Aids
 

1 Florida Practice Series § 408.1, Compromise and Offers to Compromise.
 

1 Florida Practice Series § 501.1, Privileges Recognized.
 

3 Florida Practice Series App. R 1.720, Mediation Procedures.
 

3 Florida Practice Series App. R 1.730, Completion of Mediation.
 

4 Florida Practice Series App. R 1.030, Nonverification of Pleadings.
 



        
 
             

    
 
       

 
          

 
        

 
          

 
 

  

     
  

   
     

   
  

   
 

  
 

           
             

         
           

      
 

          
              
         

 
 

               
              

      
                  

          
   

 
             

              
         

            
           

 

    
 

        
            

    

5 Florida Practice Series § 11.5, Proposals for Settlement. 

6 Florida Practice Series § 24.14, Selected Evidentiary Issues that Frequently Arise in Personal 
Injury and Wrongful Death Actions. 

8 Florida Practice Series § 17.11, Offers of Settlement. 

8 Florida Practice Series § 17.13, Mediation; Dispute Review Boards. 

Trawick's Florida Practice and Procedure § 1-17, Mediation. 

Trawick's Florida Practice and Procedure § 25-15, Proposal for Settlement. 

NOTES OF DECISIONS 

Admissibility of evidence 5 
Attorney's fees 7 
Confidentiality 3 
Construction and application 2 
Mediator misconduct 4 
Sanctions 6 
Validity 1 

1. Validity 

Provision of mediation statute providing that offer of settlement or demand for judgment may 
be made at any time after impasse has been declared by mediator is procedural statute which 
impermissibly infringes on Supreme Court's rule-making authority and is unconstitutional; 
therefore, offer of judgment made after unsuccessful mediation must still comply with statutory 
time requirements. Knealing v. Puleo, 675 So.2d 593 (1996). Constitutional Law 55 

Unconstitutional portion of mediation statute, providing that offer of settlement or demand for 
judgment may be made at any time after impasse has been declared by mediator, could be 
separated from statute without adverse effect on its remaining portions. Knealing v. Puleo, 675 
So.2d 593 (1996). Statutes 64(2) 

Tolling provision of mediation statute which provides that time period for responding to offer or 
demand for judgment is tolled until impasse is declared by mediator or mediator reports to 
court that no agreement was reached acts is procedural statute which impermissibly infringes 
on power of Supreme Court to adopt rules for practice and procedure in all courts in violation of 
doctrine of separation powers and is unconstitutional. Ong v. Mike Guido Properties, App. 5 
Dist., 668 So.2d 708 (1996). Constitutional Law 55 

Remaining provisions of mediation statute may be severed from provision tolling time period 
for responding to offer or demand for judgment, which is procedural in nature and is 
unconstitutional infringement of separation of powers; remainder of mediation statute contains 
important provisions in connection with court-ordered mediation which have no relation to 
timing provisions of offer of judgment statute. Ong v. Mike Guido Properties, App. 5 Dist., 668 
So.2d 708 (1996). Statutes 64(2) 

2. Construction and application 

Jones Act does not preempt procedural scheme designed by Florida legislature to mediate 
claims as an alternative to judicial action. Royal Caribbean Corp. v. Modesto, App. 3 Dist., 614 
So.2d 517 (1992), review denied 626 So.2d 207. Seamen 29(5.2) 



  
 

           
        

           
           

         
 

 
            
            

           
          

 
 

           
       

             
            

              
          

 
 

           
       
         
           

 
 

        
           

           
        

   
 

          
            

           
     

 
           

         
         

 
 

         
           

          
             

       

   
 

              
         

           

3. Confidentiality 

Individual condominium unit owners were real parties in interest for purposes of condominium 
association's action against developer involving purported construction defects, and thus, 
developer was entitled to disclose mutually privileged mediation communications to unit 
owners. Yacht Club Southeastern, Inc. v. Sunset Harbour North Condominium Association, Inc., 
App. 3 Dist., 843 So.2d 917 (2003), rehearing and rehearing en banc denied. Condominium 
17; Witnesses 196.4 

When insurer claimed that there was a mutual mistake in execution of settlement agreement 
during mediation on uninsured claim of insured, the statutory privilege protecting the 
confidentiality of all oral and written communications made at mediation, other than the 
executed settlement agreement, did not apply. Feldman v. Kritch, App. 4 Dist., 824 So.2d 274 
(2002). Witnesses 196.4 

Statutory privilege, barring admissibility of and protecting confidentiality of all oral and written 
communications, other than executed settlement agreement, made during court-ordered 
mediation, did not apply in motion by vendor of real estate to enforce terms of settlement 
agreement reached during mediation, where vendor claimed that there was mutual mistake in 
the form of a clerical error as to the purchase price set forth in the executed settlement 
agreement. DR Lakes Inc. v. Brandsmart U.S.A. of West Palm Beach, App. 4 Dist., 819 So.2d 
971 (2002). Witnesses 196.4 

Purchaser of real estate did not waive the confidentiality privilege attached to communications 
made during court-ordered mediation, when purchaser's counsel discussed what occurred 
during mediation in opening statement at the hearing on vendor's motion to enforce settlement 
terms. DR Lakes Inc. v. Brandsmart U.S.A. of West Palm Beach, App. 4 Dist., 819 So.2d 971 
(2002). Witnesses 219(1) 

Where parties do not effectuate settlement agreement in accordance with dictates of rule 
dealing with mediation process, confidentiality afforded to parties involved in mediation process 
must remain inviolate. Paranzino v. Barnett Bank of South Florida, N.A., App. 4 Dist., 690 
So.2d 725 (1997), cause dismissed 1997 WL 325969, review denied 705 So.2d 9. Compromise 
And Settlement 20(1) 

Communications during court-ordered mediation remained privileged from disclosure given that 
client did not execute settlement agreement, as needed for agreement to be binding, even 
though attorney signed agreement in client's presence. Gordon v. Royal Caribbean Cruises 
Ltd., App. 3 Dist., 641 So.2d 515 (1994). Evidence 213(1) 

Florida statute providing for confidentiality of mediation proceedings precluded calling of 
mediator as witness in Jones Act claim brought in state court by injured seaman. Royal 
Caribbean Corp. v. Modesto, App. 3 Dist., 614 So.2d 517 (1992), review denied 626 So.2d 
207. Witnesses 74 

Former wife's introduction into dissolution proceeding of matters discussed and tentatively 
agreed to in mediation process violated spirit and letter of mediation statute, as confidentiality 
of negotiations had to remain inviolate until written agreement was executed, and thus, 
dissolution judgment had to be vacated and matter tried anew. Hudson v. Hudson, App. 4 
Dist., 600 So.2d 7 (1992), modified on rehearing. Divorce 184(12); Evidence 213(1) 

4. Mediator misconduct 

Alleged misconduct by mediator in court-ordered mediation in a divorce proceeding was a valid 
basis for court to set aside settlement agreement reached by the parties, even though the 
general rule is that coercion or duress by third party is not a basis to set aside agreement, 



where mediator was acting as agent of the court, and wife alleged mediator violated and 
abused judicially-prescribed mediation procedures. Vitakis-Valchine v. Valchine, App. 4 Dist., 
793 So.2d 1094 (2001). Divorce 11.5; Husband And Wife 281 

5. Admissibility of evidence 
 
Evidence of site plan which was direct product of mediation between parties was inadmissible 
in trial on breach of contract upon objection by party. Chabad House-Lubavitch of Palm Beach 
County, Inc. v. Banks, App. 4 Dist., 602 So.2d 670 (1992). Trial 35 

6. Sanctions 
 
Sanction was warranted based on plaintiff's violation of mediation report and agreement, which 
she had executed with defendant and which included confidentiality provision, by going public 
with her version of events after she rejected defendant's offer to settle made after mediation 
reached impasse, despite plaintiff's contention that there was no court order prohibiting 
discussion of settlement offer with third parties and that there were no findings that she 
violated any court order or Rule of Civil Procedure; court had set matter for mediation, and 
plaintiff violated both statute and rule dealing with mediation process by disclosing terms of 
rejected settlement offer; moreover, contrary to plaintiff's contention, confidentiality provision 
was still in effect where settlement offer was made within 10 days of impasse. Paranzino v. 
Barnett Bank of South Florida, N.A., App. 4 Dist., 690 So.2d 725 (1997), cause dismissed 1997 
WL 325969, review denied 705 So.2d 9. Arbitration 83.1 
 
Striking plaintiff's pleadings and harshest sanction of dismissal with prejudice was warranted 
for plaintiff's knowing and willful violation of mediation report and agreement, which she had 
executed with defendant and which included confidentiality provision, by going public with her 
version of events after she rejected defendant's offer to settle made after mediation reached 
impasse. Paranzino v. Barnett Bank of South Florida, N.A., App. 4 Dist., 690 So.2d 725 (1997), 
cause dismissed 1997 WL 325969, review denied 705 So.2d 9. Arbitration 83.1 

7. Attorney's fees 
 
Statute tolling time periods for responding to offer of settlement or offer or demand for 
judgment when action is referred to mediation did not provide substantive basis for awarding 
attorney fees. Murphy v. Tucker, App. 2 Dist., 689 So.2d 1164 (1997). Costs 194.50 
 
West's F. S. A. § 44.102, FL ST § 44.102 
Current through Ch. 1 (End) of the 2007 Special 'A' Session of the  
Twentieth Legislature  
 
© 2006 Thomson/West  
END OF DOCUMENT  

(C) 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.  
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Effective: [See Text Amendments] 

 
West's Florida Statutes Annotated Currentness 

Title V. Judicial Branch (Chapters 25-44) 

 Chapter 44.  Mediation Alternatives to Judicial Action (Refs & Annos) 
 

44.1011. Definitions 
 
As used in this chapter: 
 
(1) "Arbitration" means a process whereby a neutral third person or panel, called an arbitrator or 
arbitration panel, considers the facts and arguments presented by the parties and renders a decision 
which may be binding or nonbinding as provided in this chapter. 
 
(2) "Mediation" means a process whereby a neutral third person called a mediator acts to 
encourage and facilitate the resolution of a dispute between two or more parties.  It is an informal 
and nonadversarial process with the objective of helping the disputing parties reach a mutually 
acceptable and voluntary agreement.  In mediation, decisionmaking authority rests with the 
parties.  The role of the mediator includes, but is not limited to, assisting the parties in identifying 
issues, fostering joint problem solving, and exploring settlement alternatives.  "Mediation" 
includes: 
 
(a) "Appellate court mediation," which means mediation that occurs during the pendency of an 
appeal of a civil case. 
 
(b) "Circuit court mediation," which means mediation of civil cases, other than family matters, in 
circuit court.  If a party is represented by counsel, the counsel of record must appear unless 
stipulated to by the parties or otherwise ordered by the court. 
 
(c) "County court mediation," which means mediation of civil cases within the jurisdiction of 
county courts, including small claims.  Negotiations in county court mediation are primarily 
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conducted by the parties.  Counsel for each party may participate.  However, presence of counsel is 
not required. 
 
(d) "Family mediation" which means mediation of family matters, including married and 
unmarried persons, before and after judgments involving dissolution of marriage;  property 
division;  shared or sole parental responsibility;  or child support, custody, and visitation involving 
emotional or financial considerations not usually present in other circuit civil cases.  Negotiations 
in family mediation are primarily conducted by the parties.  Counsel for each party may attend the 
mediation conference and privately communicate with their clients.  However, presence of counsel 
is not required, and, in the discretion of the mediator, and with the agreement of the parties, 
mediation may proceed in the absence of counsel unless otherwise ordered by the court. 
 
(e) "Dependency or in need of services mediation," which means mediation of dependency, child 
in need of services, or family in need of services matters. Negotiations in dependency or in need of 
services mediation are primarily conducted by the parties.  Counsel for each party may attend the 
mediation conference and privately communicate with their clients.  However, presence of counsel 
is not required and, in the discretion of the mediator and with the agreement of the parties, 
mediation may proceed in the absence of counsel unless otherwise ordered by the court. 
 
CREDIT(S)  
 
Laws 1987, c. 87-173, §  1;  Fla.St. 1989, §  44.301;  Laws 1990, c. 90- 188, §  1;  Laws 1994, c. 
94-164, §  43;  Laws 1995, c. 95-280, §  54. 
 
HISTORICAL AND STATUTORY NOTES  
 
Amendment Notes:  
 
Laws 1990, c. 90-188, §  1, eff. Oct. 1, 1990, in the introductory clause substituted "this chapter" 
for "ss. 44.301, 44.306, unless the context requires otherwise;  rewrote the definition of mediation;  
and in the definition of arbitration substituted "third person" for "third party", substituted "called 
an arbitrator or arbitration panel, considers" for "listens to" and substituted "as provided in this 
chapter" for "in accordance with the provisions of § §  44.301-44.306".  The definition of 
mediation formerly read: 
 
" 'Mediation' means a process whereby a neutral third party acts to encourage and facilitate the 
resolution of a dispute without prescribing what it should be.  It is an informal and nonadversarial 
process with the objective of helping the disputing parties reach a mutually acceptable agreement." 
 
Laws 1994, c. 94-164, §  43, eff. Oct. 1, 1994, in the definition of mediation added par. (e) defining 
"dependency or in need of services mediation". 
 
Laws 1995, c. 95-280, §  54, a reviser's bill, in subsec. (2) substituted a reference to county court 
mediation for a reference to county mediation in the second sentence of par. (c). 
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LAW REVIEW AND JOURNAL COMMENTARIES  
 
Tips from a mediator, arbitrator and appraiser.  Michael Schofield, 25 Trial Advocate Quarterly 6 
(Winter 2006). 
 
A trial lawyer's guide to mediation.  Frank Strelec, 65 Fla.B.J. 68  (July/Aug. 1991). 
 
RESEARCH REFERENCES  
 
Encyclopedias  
 
FL Jur. 2d Arbitration & Award §  140, Definitions and Distinctions. 
 
Treatises and Practice Aids  
 
3 Florida Practice Series App. R 1.710, Mediation Rules. 
 
Trawick's Florida Practice and Procedure §  1-17, Mediation. 
 
West's F. S. A. §  44.1011, FL ST §  44.1011 
 
 Current with chapters in effect from the 2007 First Regular Session of the       
Twentieth Legislature through June 8, 2007                                       
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The 2008 Florida Statutes 
Title XLII Chapter 731 View Entire Chapter 

ESTATES AND TRUSTS PROBATE CODE: GENERAL PROVISIONS 
731.401  Arbitration of disputes.--  

(1)  A provision in a will or trust requiring the arbitration of disputes, other than disputes of the 
validity of all or a part of a will or trust, between or among the beneficiaries and a fiduciary under 
the will or trust, or any combination of such persons or entities, is enforceable.  

(2)  Unless otherwise specified in the will or trust, a will or trust provision requiring arbitration 
shall be presumed to require binding arbitration under s. 44.104.  

History.--s. 4, ch. 2007-74.  
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Rule 1.710 Mediation 
Rules 
Rule 1.720. Mediation 
Procedures 
Rule 1.730 Completion of 
Mediation 
 
 

Rules 12.740 and 12.471. 
Family Mediation 

 
  

Proposed Rule 5.190. Probate 
and Guardianship Mediation 
in Non-Adversarial Matters 

7/2/07 –deleted “in Non-
Adversarial Matters” per 6/29/07 
committee meeting discussions.  

1.710 (b) Exclusions from 
Mediation. A civil action shall 
be ordered to mediation or 
mediation in conjunction with 
arbitration upon stipulation of the 
parties. A civil action may be 
ordered to mediation or 
mediation in conjunction with 
arbitration upon motion of any 
party or by the court, if the judge 
determines the action to be of 
such a nature that mediation 
could be of benefit to the litigants 
or the court. Under no 
circumstances may the following 
categories of actions be referred 
to mediation: 
 
(1) Bond estreatures. 
 
(2) Habeas corpus and 
extraordinary writs. 
 
(3) Bond validations. 
 
(4) Civil or criminal contempt. 

12.740 (a) Applicability.  This 
rule governs mediation of family 
matters and related issues. 
 

 

(a)  Applicability.  This rule 
shall not apply to the governs 
mediation of family non-
adversarial probate  and 
guardianship matters and related 
issues.  Under no circumstances 
may the following categories of 
matters be referred to mediation:  
 
(1)  Petitions to Determine 
Incapacity; 
 
(2) Such other matters as the 
Chief Judge may establish by 
administrative order.   

7/2/07  Revised per meeting 
comments to exclude adversarial 
matters since “non-adversarial” is 
not a defined term.   The civil 
rules would govern adversarial 
matters.  
 
Note:  Trust administration 
matters are covered by the civil 
rules.  
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(5) Other matters as may be 
specified by administrative order 
of the chief judge in the circuit. 
 
 12.740 (b) Referral.  Except as 

provided by law and this rule, all 
contested family matters and 
issues may be referred to 
mediation.  Every effort shall be 
made to expedite mediation of 
family issues. 
 

(b) Referral.  Except as provided 
by law and this rule, all contested 
family probate, and guardianship, 
matters and issues may be 
referred to mediation.  Interested 
persons may stipulate to mediate 
any issues between them at any 
time.  Such stipulation shall may 
be incorporated in an order of 
referral. In the absence of a 
stipulation, the order of referral 
shall identify the interested 
persons to attend the mediation 
conference and the issues to be 
addressed. Every effort shall be 
made to expedite mediation of 
family probate and  guardianship 
issues. In cases where an 
interested person has been 
adjudicated incompetent 
incapacitated or is a minor child, 
the Court shall make a finding 
that such interested person’s 
interests can be adequately 
represented by a guardian ad 
litem, such person’s guardian or 
counsel.  
 

7/2/07 – Deleted language 
following “can be adequately 
represented” as unnecessary  per 
committee discussion.  
 
 
 
 
 
7/2/2007 – Added “In the absence 
of a court order, the order of 
referral shall identify the interested 
persons to attend the mediation 
conference and the issues to be 
addressed,” based upon committee 
discussion at the 6/29/07 meeting. 
 
Also, the referral is permissive, 
not mandatory, so the Court can 
decline to refer the matter.  
 
 
7/2/2007 The last sentence was 
moved to (f) Report on Mediation 
per committee discussion. 

1.720 (f) Appointment of the 
Mediator. 
 

12.741 (b) General Procedures 
(6) Appointment of the Mediator. 
 

(c) Appointment of the 
Mediator.  
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(1) Within 10 days of the order 
of referral, the parties may 
agree upon a stipulation with 
the court designating: 

(A) a certified mediator; or 
(B) a mediator, other than a 
senior judge, who is not 
certified as a mediator but 
who, in the opinion of the 
parties and upon review by 
the presiding judge, is 
otherwise qualified by 
training or experience to 
mediate all or some of the 
issues in the particular case. 

 
(2) If the parties cannot agree 
upon a mediator within 10 days 
of the order of referral, the 
plaintiff or petitioner shall so 
notify the court within 10 days of 
the expiration of the period to 
agree on a mediator, and the 
court shall appoint a certified 
mediator selected by rotation or 
by such other procedures as may 
be adopted by administrative 
order of the chief judge in the 
circuit in which the action is 
pending. 
 
 
 
(3) If a mediator agreed upon by 

(A) Within 10 days of the order 
of referral, the parties may 
agree upon a stipulation with 
the court designating: 

 
(i) a certified mediator;  or 

 
(ii) a mediator, other than a 
senior judge, who is not 
certified as a mediator but 
who, in the opinion of the 
parties and upon review by 
the presiding judge, is 
otherwise qualified by 
training or experience to 
mediate all or some of the 
issues in the particular case. 

 
(B) If the parties cannot agree 
upon a mediator within 10 days 
of the order of referral, the 
plaintiff or petitioner shall so 
notify the court within 10 days 
of the expiration of the period 
to agree on a mediator, and the 
court shall appoint a certified 
mediator selected by rotation 
or by such other procedures as 
may be adopted by 
administrative order of the 
chief judge in the circuit in 
which the action is pending. 

 
 
 
(C) If a mediator agreed upon 

(1) Within 10 days of the order 
of referral, if any, the interested 
persons parties may stipulate to 
the court a mediator who is 
either: 

 
(A) a certified circuit court 
mediator under the Florida 
Rules for Certified and 
Court-Appointed Mediators; 
;  or 

 
(B) a member of the Florida 
Bar who is not certified as a 
mediator, but who, in the 
opinion of the parties 
interested persons  and upon 
review by the court presiding 
judge, is otherwise qualified 
by training or experience to 
mediate all or some of the 
issues in the particular case. 

 
(2) If the parties interested 
persons cannot agree upon a 
mediator within 10 days of the 
order of referral, the plaintiff or 
petitioner interested persons 
shall so notify the court within 
10 days of the expiration of the 
period to agree on a mediator, 
and the court shall appoint a 
certified mediator selected by 
rotation or by such other 
procedures as may be adopted 
by administrative order of the 

 
7/2/2007 – deleted specific rule 
number; 
 
 
 
 
 
 
 
 
 
 
 
 
 
7/2/2007 – substituted “court” for 
“presiding judge” per committee 
meeting comments. 
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the parties or appointed by a 
court cannot serve, a substitute 
mediator can be agreed upon or 
appointed in the same manner as 
the original mediator. A mediator 
shall not mediate a case assigned 
to another mediator without the 
agreement of the parties or 
approval of the court. A 
substitute mediator shall have the 
same qualifications as the 
original mediator. 
 

by the parties or appointed by a 
court cannot serve, a substitute 
mediator can be agreed upon or 
appointed in the same manner 
as the original mediator.  A 
mediator shall not mediate a 
case assigned to another 
mediator without the 
agreement of the parties or 
approval of the court.  A 
substitute mediator shall have 
the same qualifications as the 
original mediator. 

 

chief judge in the circuit in 
which the action is pending. At 
the request of any interested 
person, the court shall appoint 
a certified circuit court 
mediator who is a member of 
the Florida Bar  
 
(3) If a mediator agreed upon 
by the parties interested 
persons or appointed by a court 
cannot serve, a substitute 
mediator can be agreed upon or 
appointed in the same manner 
as the original mediator.  A 
mediator shall not mediate a 
case assigned to another 
mediator without the 
agreement of the interested 
persons parties or approval of 
the court.  A substitute 
mediator shall have the same 
qualifications as the original 
mediator. 

 
 

 
 
Based upon 11/15/ 07 ruling by 
the Supreme Court in Case No. 
SC-05-998. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1.720 (g) Compensation of the 
Mediator. The mediator may be 
compensated or uncompensated. 
When the mediator is compensated 
in whole or part by the parties, the 
presiding judge may determine the 
reasonableness of the fees charged 
by the mediator. In the absence of a 
written agreement providing for the 
mediator's compensation, the 
mediator shall be compensated at the 

12.740 (c) Limitation on 
Referral to Mediation.  Unless 
otherwise agreed by the parties, 
family matters and issues may be 
referred to a mediator or 
mediation program which 
charges a fee only after the court 
has determined that the parties 
have the financial ability to pay 
such a fee.  This determination 

(d) Compensation of the Mediator. 
The mediator may be compensated 
or uncompensated. When the 
mediator is compensated in whole or 
part by the parties interested 
persons, the court presiding judge 
may determine the reasonableness of 
the fees charged by the mediator. In 
the absence of a written agreement 
providing for the mediator's 
compensation, the mediator shall be 

 
 
 
 
7/2/2007 - substituted “court” for 
“presiding judge” per committee 
meeting comments. 
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hourly rate set by the presiding 
judge in the referral order. Where 
appropriate, each party shall pay a 
proportionate share of the total 
charges of the mediator. Parties may 
object to the rate of the mediator's 
compensation within 15 days of the 
order of referral by serving an 
objection on all other parties and the 
mediator. 

may be based upon the parties' 
financial affidavits or other 
financial information available to 
the court.  When the mediator's 
fee is not established under 
section 44.108, Florida Statutes, 
or when there is no written 
agreement providing for the 
mediator's compensation, the 
mediator shall be compensated at 
an hourly rate set by the 
presiding judge in the referral 
order.  The presiding judge may 
also determine the 
reasonableness of the fees 
charged by the mediator.  When 
appropriate, the court shall 
apportion mediation fees between 
the parties and shall state each 
party's share in the order of 
referral. Parties may object to the 
rate of the mediator's 
compensation within 15 days of 
the order of referral by serving an 
objection on all other parties and 
the mediator. 
 

compensated at the hourly rate set 
by the presiding judge in the referral 
order. Where appropriate, each party 
interested person shall pay a 
proportionate share of the total 
charges of the mediator as agreed by 
the interested persons or, in the 
absence of an agreement, as 
determined by the Court. In order 
to conserve the assets of the 
estate, the court has broad 
discretion to limit the scope and 
the place and manner of the 
mediation and to asses the costs, 
including attorney’s fees, of the 
discovery against the interested 
person making it or against 1 or 
more of the beneficiaries of the 
estate or against the ward in such 
proportions as the court 
determines, considering, among 
other factors, the benefit derived 
from the mediation.  Parties  An 
interested person may object to the 
rate of the mediator's compensation 
within 15 days of the order of 
referral by serving an objection on 
all other parties interested persons 
and the mediator. 

 
 
 
 
7/2/2007 – added allocation of 
fees as determined by the parties 
or by court determination per 
committee discussion.   Added 
language similar to Rule 5.080 
concerning the costs involved in 
discovery for estates and 
guardianship.  
 
 
 
 
F.S. 732.201 (21) defines 
“interested person” as a term that 
can have different applications in 
different stages in a proceeding.   
The definitions in 732.201 apply 
to the probate code and chapter 
744. 
 
Section 733.707, relating to the 
priority in payment of claims, may 
need to be amended to include 
guardianship fees as a Class 1 cost 
of administration. 

 12.740 (d) Appearances.  Unless 
otherwise stipulated by the 
parties, a party is deemed to 
appear at a family mediation 
convened pursuant to this rule if 
the named party is physically 
present at the mediation 

(e) Appearances.  Unless 
otherwise stipulated by the 
parties interested persons or 
ordered by the court, an 
interested person party is deemed 
to appear at a family probate or 
guardianship mediation convened 
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conference.  In the discretion of 
the mediator and with the 
agreement of the parties, family 
mediation may proceed in the 
absence of counsel unless 
otherwise ordered by the court. 
 

pursuant to this rule if the 
interested person named party is 
physically present at the 
mediation conference.  In the 
discretion of the mediator and 
with the agreement of the parties, 
family mediation may proceed in 
the absence of counsel unless 
otherwise ordered by the court.  
 

 
The waiver of presence of counsel 
should be up to the interested 
person or the court, not the 
mediator.  The family rule 
considers competent adults who 
are trying to resolve issues like 
visitation and custody. 

1.710 (a) Completion of 
Mediation. Mediation shall be 
completed within 45 days of the 
first mediation conference unless 
extended by order of the court or 
by stipulation of the parties. 
 

12.740 (e) Completion of 
Mediation.  Mediation shall be 
completed within 75 days of the 
first mediation conference unless 
otherwise ordered by the court. 
 

(f) Completion of Mediation.  
Mediation shall be completed 
within 75 days of the first 
mediation conference unless 
otherwise ordered by the court 

7/2/2007 – deleted pursuant to 
committee meeting discussion. 

 
1.730 (b) Agreement. If a partial 
or final agreement is reached, it 
shall be reduced to writing and 
signed by the parties and their 
counsel, if any. The agreement 
shall be filed when required by 
law or with the parties' consent. 
A report of the agreement shall 
be submitted to the court or a 
stipulation of dismissal shall be 
filed. By stipulation of the 
parties, the agreement may be 
electronically or stenographically 
recorded. In such event, the 
transcript may be filed with the 
court. The mediator shall report 
the existence of the signed or 
transcribed agreement to the 

 
12.740 (f) Report on Mediation. 
 
(1) If agreement is reached as to 
any matter or issue, including 
legal or factual issues to be 
determined by the court, the 
agreement shall be reduced to 
writing, signed by the parties and 
their counsel, if any and if 
present, and submitted to the 
court unless the parties agree 
otherwise.  By stipulation of the 
parties, the agreement may be 
electronically or stenographically 
recorded and made under oath or 
affirmed.  In such event, an 
appropriately signed transcript 
may be filed with the court.  If 

 
(f) Report on Mediation. 
 
(1) If agreement is reached as to 
any matter or issue, including 
legal or factual issues to be 
determined by the court, the 
agreement shall be reduced to 
writing, signed by the 
partiesinterested persons and 
their counsel, if any and if 
present, and submitted to the 
court unless the parties interested 
persons agree otherwise.  By 
stipulation of the interested 
personsparties, the agreement 
may be electronically or 
stenographically recorded and 
made under oath or affirmed.  In 

 
Creditors, minors, wards, 
surviving spouses and others 
having elective share, 
homestead, family allowance or 
exempt property rights are 
covered by the definition of 
“interested persons” 
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court without comment within 10 
days thereof. No agreement 
under this rule shall be reported 
to the court except as provided 
herein. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
1.730 (a) No Agreement. If the 
parties do not reach an agreement 
as to any matter as a result of 
mediation, the mediator shall 
report the lack of an agreement to 
the court without comment or 

counsel for any party is not 
present when the agreement is 
reached, the mediator shall cause 
to be mailed a copy of the 
agreement to counsel within 5 
days.  Counsel shall have 10 days 
from service of a copy of the 
agreement to serve a written 
objection on the mediator, 
unrepresented parties, and 
counsel.  Absent a timely written 
objection, the agreement is 
presumed to be approved by 
counsel and shall be filed with 
the court by the mediator. 
 
(2) After the agreement is filed, 
the court shall take action as 
required by law.  When court 
approval is not necessary, the 
agreement shall become binding 
upon filing.  When court 
approval is necessary, the 
agreement shall become binding 
upon approval.  In either event, 
the agreement shall be made part 
of the final judgment or order in 
the case. 
 
(3) If the parties do not reach an 
agreement as to any matter as a 
result of mediation, the mediator 
shall report the lack of an 
agreement to the court without 
comment or recommendation.  
With the consent of the parties, 

such event, an appropriately 
signed transcript may be filed 
with the court .  If counsel for 
any party interested person is not 
present when the agreement is 
reached, the mediator shall cause 
to be mailed a copy of the 
agreement to counsel within 5 
days.  Counsel shall have 10 days 
from service of a copy of the 
agreement to serve a written 
objection on the mediator, 
unrepresented, parties interested 
persons, and counsel.  Absent a 
timely written objection, the 
agreement is presumed to be 
approved by counsel and shall be 
filed with the court by the 
mediator. 
 
(2) After the agreement is filed, 
the court shall take action as 
required by law.  When court 
approval is not necessary, the 
agreement shall become binding 
upon filing execution by the 
interested persons. When court 
approval is necessary, the 
agreement shall become binding 
upon approval.  In either event, 
the agreement shall be made part 
of the final judgment or order in 
the case. In all guardianship 
proceedings and all probate 
proceedings involving persons 
determined to be under the age of 
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recommendation. With the 
consent of the parties, the 
mediator's report may also 
identify any pending motions or 
outstanding legal issues, 
discovery process, or other action 
by any party which, if resolved or 
completed, would facilitate the 
possibility of a settlement. 
 
 
1.730 (c) Imposition of 
Sanctions. In the event of any 
breach or failure to perform 
under the agreement, the court 
upon motion may impose 
sanctions, including costs, 
attorneys' fees, or other 
appropriate remedies including 
entry of judgment on the 
agreement. 
 
 
 
 

the mediator's report may also 
identify any pending motions or 
outstanding legal issues, 
discovery process, or other action 
by any party which, if resolved or 
completed, would facilitate the 
possibility of a settlement. 
 
 

majority or having been 
determined to be incompetent 
incapacitated, court approval 
shall be required. 
 
(3) If the interested persons 
participating in the a court-
ordered mediation parties do not 
reach an agreement as to any 
matter as a result of mediation, 
the mediator shall report the lack 
of an agreement to the court 
without comment or 
recommendation.  With the 
consent of the parties interested 
persons, the mediator's report 
may also identify any pending 
motions or outstanding legal 
issues, discovery process, or 
other action by any  interested 
person party which, if resolved or 
completed, would facilitate the 
possibility of a settlement. 
 
(4) In cases where an interested 
person has been adjudicated 
incompetent incapacitated or is a 
minor child, the court shall make 
a finding that such interested 
person’s interests were 
adequately represented by a 
guardian ad litem, such person’s 
guardian or counsel. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
7/2/2007 - (4) was moved to this 
section  and the last 10 words of 
the sentence were deleted per 
committee discussion.  
 

1.710 (c) Discovery. Unless 
stipulated by the parties or 

12.741 (a) Discovery.  Unless 
stipulated by the parties or 

5.191 Mediation Procedures. 
(a) (g) Discovery.  Unless 

Rule 5.080 provides for limited 
discovery in all probate and 
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ordered by the court, the 
mediation process shall not 
suspend discovery. 
 

ordered by the court, the 
mediation process shall not 
suspend discovery. 
 

stipulated by the parties 
interested persons or ordered by 
the court, the mediation process 
shall not suspend discovery. 
 

guardianship proceedings; 
additional discovery applies for 
adversarial proceedings. 
 
At Craig’s suggestion, there could 
be just one rule, rather than two.  

1.720 (a) Interim or 
Emergency Relief. A party may 
apply to the court for interim or 
emergency relief at any time. 
Mediation shall continue while 
such a motion is pending absent 
a contrary order of the court, or 
a decision of the mediator to 
adjourn pending disposition of 
the motion. Time for completing 
mediation shall be tolled during 
any periods when mediation is 
interrupted pending resolution 
of such a motion. 
 

12.741 (b) General Procedures. 
 
(1) Interim or Emergency Relief.  
A party may apply to the court 
for interim or emergency relief at 
any time.  Mediation shall 
continue while such a motion is 
pending absent a contrary order 
of the court, or a decision of the 
mediator to adjourn pending 
disposition of the motion.  Time 
for completing mediation shall be 
tolled during any periods when 
mediation is interrupted pending 
resolution of such a motion. 

(b) (h)General Procedures. 
 
(1) Interim or Emergency 
Relief.  An interested person 
party may apply to the court for 
interim or emergency relief at 
any time.  Mediation shall 
continue while such a motion is 
pending absent a contrary order 
of the court, or a decision of the 
mediator to adjourn pending 
disposition of the motion.  Time 
for completing mediation shall be 
tolled during any periods when 
mediation is interrupted pending 
resolution of such a motion. 

 
 
 
 
 
 
 
 
 
 
 
7/2/2007 – the last sentence was 
deleted as a result of the 
committee’s decision to delete the 
section on time to complete 
mediation.  
 

(b) Sanctions for Failure to 
Appear. If a party fails to appear 
at a duly noticed mediation 
conference without good cause, 
the court upon motion shall 
impose sanctions, including an 
award of mediator and attorneys' 
fees and other costs, against the 
party failing to appear. If a party 
to mediation is a public entity 
required to conduct its business 
pursuant to chapter 286, Florida 
Statutes, that party shall be 

12.741 (b) General Procedures 
(2) Sanctions.  If a party fails to 
appear at a duly noticed 
mediation conference without 
good cause, or knowingly and 
willfully violates any 
confidentiality provision under 
section 44.405, Florida Statutes, 
the court upon motion shall 
impose sanctions, including an 
award of mediator and attorneys' 
fees and other costs, against the 
party. 

(2) Sanctions for Failure to 
Appear. If an interested person 
party fails to appear at a duly 
noticed court ordered mediation 
conference without good cause, 
the court upon motion shall 
impose sanctions, including an 
award of mediator and attorneys' 
fees and other costs, against the 
interested personparty failing to 
appear. If an interested person to 
mediation is a public entity 
required to conduct its business 

The proposed rule combines 
both the family rule and the civil 
rule, by adding the language 
concerning the appearance of 
entities through their 
representatives.  It is more likely 
that there will be entities in a 
probate or guardianship 
proceeding than in family 
matters.  
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deemed to appear at a mediation 
conference by the physical 
presence of a representative with 
full authority to negotiate on 
behalf of the entity and to 
recommend settlement to the 
appropriate decision-making 
body of the entity. Otherwise, 
unless stipulated by the parties or 
changed by order of the court, a 
party is deemed to appear at a 
mediation conference if the 
following persons are physically 
present: 
 
 
(1) The party or its representative 
having full authority to settle 
without further consultation. 
 
(2) The party's counsel of record, 
if any. 
 
(3) A representative of the 
insurance carrier for any insured 
party who is not such carrier's 
outside counsel and who has full 
authority to settle up to the 
amount of the plaintiff's last 
demand or policy limits, 
whichever is less, without further 
consultation. 
 

pursuant to chapter 286, Florida 
Statutes, that entity shall be 
deemed to appear at a mediation 
conference by the physical 
presence of a representative with 
full authority to negotiate on 
behalf of the entity and to 
recommend settlement to the 
appropriate decision-making 
body of the entity. Otherwise, 
unless stipulated by the interested 
persons parties or changed by 
order of the court, an interested 
person is deemed to appear at a 
mediation conference if the 
following persons are physically 
present: 
 
(1) (A) The interested person or 
its an entity’s representative 
having full authority to settle 
without further consultation. 
 
(2) (B) The interested person's 
counsel of record, if any. 
 
 
(3) (B) A representative of the 
insurance carrier for any insured, 
interested person who is not such 
carrier's outside counsel and who 
has full authority to settle up to 
the amount of the interested 
person's last demand or policy 
limits, whichever is less, without 
further consultation. 
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1.720 (c) Adjournments. The 
mediator may adjourn the 
mediation conference at any time 
and may set times for 
reconvening the adjourned 
conference notwithstanding rule 
1.710(a). No further notification 
is required for parties present at 
the adjourned conference. 
 

12.741 (b) General Procedures 
(3) Adjournments.  The mediator 
may adjourn the mediation 
conference at any time and may 
set times for reconvening the 
adjourned conference.  No 
further notification is required for 
parties present at the adjourned 
conference. 
 

(3) Adjournments.  The 
mediator may adjourn the 
mediation conference at any time 
and may set times for 
reconvening the adjourned 
conference.  No further 
notification is required for 
interested persons parties present 
at the adjourned conference. 
 

 

1.720 (d) Counsel. The mediator 
shall at all times be in control of 
the mediation and the procedures 
to be followed in the mediation. 
Counsel shall be permitted to 
communicate privately with their 
clients. In the discretion of the 
mediator and with the agreement 
of the parties, mediation may 
proceed in the absence of counsel 
unless otherwise ordered by the 
court. 
 

12.741 (b) General Procedures 
(4) Counsel.  Counsel shall be 
permitted to communicate 
privately with their clients.  The 
mediator shall at all times be in 
control of the mediation and the 
procedures to be followed in the 
mediation. 
 

(4) Counsel.  Counsel shall be 
permitted to communicate 
privately with their clients.  The 
mediator shall at all times be in 
control of the mediation and the 
procedures to be followed in the 
mediation. 
 

 

1.720 (e) Communication with 
Parties. The mediator may meet 
and consult privately with any 
party or parties or their counsel. 
 

12.741 (b) General Procedures 
(5) Communication with Parties.  
The mediator may meet and 
consult privately with any party 
or parties or their counsel. 
 

(5) Communication with 
Parties Interested Persons.  The 
mediator may meet and consult 
privately with any interested 
person or persons party or parties 
or their counsel. 
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West's Florida Statutes Annotated Currentness 

Florida Rules of Juvenile Procedure (Refs & Annos) 

 Part II.  Dependency and Termination of Parental Rights Proceedings 

 A. General Provisions 
 

Rule 8.290. Dependency Mediation 
 
 (a) Definitions.  The following definitions apply to this rule: 
 
(1) "Dependency matters" means proceedings arising under Chapter 39, Florida Statutes. 
 
(2) "Dependency mediation" means mediation of dependency matters. 
 
(3) "Mediation" means a process whereby a neutral third person called a mediator acts to 
encourage and facilitate the resolution of a dispute between two or more parties.  It is an informal 
and nonadversarial process with the objective of helping the disputing parties reach a mutually 
acceptable and voluntary agreement.  In mediation, decision-making authority rests with the 
parties.  The role of the mediator includes, but is not limited to, assisting the parties in identifying 
issues, fostering joint problem-solving, and exploring settlement alternatives. 
 
(b) Applicability.  This rule applies only to mediation of dependency matters. 
 
(c) Compliance with Statutory Time Requirements.  Dependency mediation shall be conducted 
in compliance with the statutory time requirements for dependency matters. 
 
(d) Referral.  Except as provided by this rule, all matters and issues described in subdivision (a)(1) 
may be referred to mediation.  All referrals to mediation shall be in written form, shall advise the 
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parties of their right to counsel, and shall set a date for hearing before the court to review the 
progress of the mediation.  The mediator or mediation program shall be appointed by the court or 
stipulated to by the parties.  If the court refers the matter to mediation, the mediation order shall 
address all applicable provisions of this rule.  The mediation order shall be served on all parties and 
on counsel under the provisions of the Florida Rules of Juvenile Procedure. 
 
(e) Appointment of the Mediator. 
 
(1) Court Appointment.  The court, in the order of referral to mediation, shall appoint a certified 
dependency mediator selected by rotation or by such other procedures as may be adopted by 
administrative order of the chief judge in the circuit in which the action is pending. 
 
(2) Party Stipulation.  Within 10 days of the filing of the order of referral to mediation, the parties 
may agree upon a stipulation with the court designating: 
 

(A) another certified dependency mediator to replace the one selected by the judge;  or 
 

(B) a mediator, other than a senior judge, who is not certified as a mediator but who, in the 
opinion of the parties and upon review by the presiding judge, is otherwise qualified by training 
or experience to mediate all or some of the issues in the particular case. 

 
(f) Fees.  Dependency mediation referrals may be made to a mediator or mediation program that 
charges a fee.  Any order of referral to a mediator or mediation program charging a fee shall advise 
the parties that they may timely object to mediation on grounds of financial hardship.On the 
objection of a party or the court's own motion, the court may, after considering the objecting 
party's ability to pay and any other pertinent information, reduce or eliminate the fee. 
 
(g) Objection to Mediation.  Within 10 days of the filing of the order of referral to mediation, any 
party or participant ordered to mediation may make a written objection to the court about the order 
of referral if good cause for such objection exists.  If a party objects, mediation shall not be 
conducted until the court rules on the objection. 
 
(h) Scheduling.  The mediation conference may be held at any stage of the proceedings.  Unless 
otherwise scheduled by the court, the mediator or the mediation program shall schedule the 
mediation conference. 
 
(i) Disqualification of the Mediator.  Any party may move to enter an order disqualifying a 
mediator for good cause.  If the court rules that a mediator is disqualified from mediating a case, an 
order shall be entered with the name of a qualified replacement.  Nothing in this provision shall 
preclude mediators from disqualifying themselves or refusing any assignment. 
 
(j) Substitute Mediator.  If a mediator agreed upon by the parties or appointed by a court cannot 
serve, a substitute mediator can be agreed upon or appointed in the same manner as the original 
mediator.  A mediator shall not mediate a case assigned to another mediator without the agreement 
of the parties or approval of the court.  A substitute mediator shall have the same qualifications as 
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the original mediator. 
 
(k) Discovery.  Unless stipulated by the parties or ordered by the court, the mediation process shall 
not suspend discovery. 
 
(l) Appearances. 
 
(1) Order Naming or Prohibiting Attendance of Parties.  The court shall enter an order naming the 
parties and the participants who must appear at the mediation and any parties or participants who 
are prohibited from attending the mediation.  Additional participants may be included by court 
order or by mutual agreement of all parties. 
 
(2) Physical Presence of Adult Parties and Participants.  Unless otherwise agreed to by the parties 
or ordered by the court, any party or participant ordered to mediation shall be physically present at 
the mediation conference. Persons representing an agency, department, or program must have full 
authority to enter into an agreement that shall be binding on that agency, department, or program.  
In the discretion of the mediator, and with the agreement of the attending parties, dependency 
mediation may proceed in the absence of any party or participant ordered to mediation. 
 
(3) Appearance of Counsel.  In the discretion of the mediator, and with the agreement of the 
attending parties, dependency mediation may proceed in the absence of counsel unless otherwise 
ordered by the court. 
 
(4) Appearance of Child.  The court may prohibit the child from appearing at mediation upon 
determining that such appearance is not in the best interest of the child.  No minor child shall be 
required to appear at mediation unless the court has previously determined by written order that it 
is in the child's best interest to be physically present.  The court shall specify in the written order of 
referral to mediation any special protections necessary for the child's appearance. 
 
(5) Sanctions for Failure to Appear.  If a party or participant ordered to mediation fails to appear at 
a duly-noticed mediation conference without good cause, the court, on motion of any party or on 
its own motion, may impose sanctions.  Sanctions against the party or participant failing to appear 
may include one or more of the following:  contempt of court, an award of mediator fees, an award 
of attorney fees, an award of costs, or other remedies as deemed appropriate by the court. 
 
(m) Caucus with Parties and Participants.  During the mediation session, the mediator may 
meet and consult privately with any party, participant, or counsel. 
 
(n) Continuances.  The mediator may end the mediation session at any time and may set new 
times for reconvening the mediation.  No further notification shall be required for parties or 
participants present at the mediation session. 
 
(o) Report on Mediation. 
 
(1) If agreement is reached on all or part of any matter or issue, including legal or factual issues to 
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be determined by the court, the agreement shall be immediately reduced to writing, signed by the 
attending parties, and promptly submitted to the court by the mediator with copies to all parties and 
counsel. 
 
(2) If the parties do not reach an agreement as to any matter as a result of mediation, the mediator 
shall report the lack of an agreement to the court without comment or recommendation. 
 
(p) Court Hearing and Order On Mediated Agreement.  On receipt of a full or partial 
mediation agreement, the court shall hold a hearing and enter an order accepting or rejecting the 
agreement consistent with the best interest of the child.  The court may modify the terms of the 
agreement with the consent of all parties to the agreement. 
 
(q) Imposition of Sanctions On Breach of Agreement.  In the event of any breach or failure to 
perform under the court-approved agreement, the court, on a motion of any party or on its own 
motion, may impose sanctions.  The sanctions may include contempt of court, vacating the 
agreement, imposition of costs and attorney fees, or any other remedy deemed appropriate by the 
court. 
 
CREDIT(S)  
 
Added July 10, 1997 (696 So.2d 763).  Amended Sept. 18, 1998, effective Oct. 1, 1998 (725 So.2d 
296);  Oct. 26, 2000, effective Jan. 1, 2001 (783 So.2d 138); Jan. 27, 2005 (894 So.2d 875);  Nov. 
3, 2005, effective Jan. 1, 2006 (915 So.2d 145). 
 
COMMITTEE NOTES 
 
2007 Main Volume                                                                 
 

1997 Adoption.  In considering the provision regarding the appearance of the child found 
in subsection (l)(4), the Supreme Court Mediation and Arbitration Rules Committee 
considered issues concerning the child's right to participate and be heard in mediation and 
the need to protect the child from participating in proceedings when such participation 
would not be in the best interest of the child.  The Committee has addressed only the issue 
of mandating participation of the child in mediation.  In circumstances where the court has 
not mandated that the child appear in mediation, the Committee believes that, in the 
absence of an order prohibiting the child from mediation, the participation of the child in 
mediation will be determined by the parties. 

 
Whenever the court, pursuant to subdivision (p) determines whether to accept, reject, or 
modify the mediation agreement, the Committee believes that the court shall act in 
accordance with the confidentiality requirements of chapter 44, Florida Statutes. 

 
HISTORICAL NOTES  
 
A former Rule 8.290 was renumbered as Rule 8.165 May 9, 1991, effective July 1, 1991 (589 
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Treatises and Practice Aids  
 
4 Florida Practice Series App. B, Appendix B. Florida Rules for Certified and Court-Appointed 
Mediators. 
 
West's F. S. A. R. Juv. P. Rule 8.290, FL ST JUV P Rule 8.290 
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Proposed Rule 5.190. Probate and Guardianship 
Mediation in Non-Adversarial Matters 

7/2/07 –deleted “in Non-Adversarial Matters” 
per 6/29/07 committee meeting discussions.  

(a)  Applicability.  This rule shall not apply to the governs 
mediation of family non-adversarial probate  and 
guardianship matters and related issues.  Under no 
circumstances may the following categories of matters be 
referred to mediation:  
 
(1)  Petitions to Determine Incapacity; 
 
(2) Such other matters as the Chief Judge may establish by 
administrative order.   

7/2/07  Revised per meeting comments to 
exclude adversarial matters since “non-
adversarial” is not a defined term.   The civil 
rules would govern adversarial matters.  
 
Note:  Trust administration matters are 
covered by the civil rules.  
 
 
 
 

(b) Referral.  Except as provided by law and this rule, all 
contested family probate, and guardianship, matters and 
issues may be referred to mediation.  Interested persons 
may stipulate to mediate any issues between them at any 
time.  Such stipulation shall may be incorporated in an 
order of referral. In the absence of a stipulation, the order 
of referral shall identify the interested persons to attend the 
mediation conference and the issues to be addressed. 
Every effort shall be made to expedite mediation of family 
probate and  guardianship issues. In cases where an 
interested person has been adjudicated incompetent 
incapacitated or is a minor child, the Court shall make a 
finding that such interested person’s interests can be 
adequately represented by a guardian ad litem, such 
person’s guardian or counsel.  
 

7/2/07 – Deleted language following “can be 
adequately represented” as unnecessary  per 
committee discussion.  
 
7/2/2007 – Added “In the absence of a 
stipulation, the order of referral shall identify 
the interested persons to attend the mediation 
conference and the issues to be addressed,” 
based upon committee discussion at the 6/29/07 
meeting. 
 
Also, the referral is permissive, not mandatory, 
so the Court can decline to refer the matter.  
 
 
7/2/2007 The last sentence was moved to (f) 
Report on Mediation per committee discussion. 

(c) Appointment of the Mediator.  
 
(1) Within 10 days of the order of referral, if any, the 
interested persons parties may stipulate to the court a 
mediator who is either: 

 
(A) a certified circuit court mediator under the Florida 
Rules for Certified and Court-Appointed Mediators; ;  
or 

 
(B) a member of the Florida Bar who is not certified 
as a mediator, but who, in the opinion of the parties 
interested persons  and upon review by the court 
presiding judge, is otherwise qualified by training or 
experience to mediate all or some of the issues in the 
particular case. 

 
(2) If the parties interested persons cannot agree upon a 
mediator within 10 days of the order of referral, the 

 
 
 
 
7/2/2007 – deleted specific rule number; 
 
 
 
 
 
 
 
 
 
 
 
 
 
7/2/2007 – substituted “court” for “presiding 
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plaintiff or petitioner interested persons shall so notify 
the court within 10 days of the expiration of the period 
to agree on a mediator, and the court shall appoint a 
certified mediator selected by rotation or by such other 
procedures as may be adopted by administrative order of 
the chief judge in the circuit in which the action is 
pending. At the request of any interested person, the 
court shall appoint a certified circuit court mediator who 
is a member of the Florida Bar  
 

(3) If a mediator agreed upon by the parties interested 
persons or appointed by a court cannot serve, a substitute 
mediator can be agreed upon or appointed in the same 
manner as the original mediator.  A mediator shall not 
mediate a case assigned to another mediator without the 
agreement of the interested persons parties or approval of 
the court.  A substitute mediator shall have the same 
qualifications as the original mediator. 

judge” per committee meeting comments. 
 
 
 
 
 
Based upon 11/15/ 07 ruling by the Supreme 
Court in Case No. SC-05-998. 
 
 
 
 
 
 
 
 
 
 
 
 

(d) Compensation of the Mediator. The mediator may be 
compensated or uncompensated. When the mediator is 
compensated in whole or part by the parties interested persons, 
the court presiding judge may determine the reasonableness of 
the fees charged by the mediator. In the absence of a written 
agreement providing for the mediator's compensation, the 
mediator shall be compensated at the hourly rate set by the 
presiding judge in the referral order. Where appropriate, each 
party interested person shall pay a proportionate share of the 
total charges of the mediator as agreed by the interested persons 
or, in the absence of an agreement, as determined by the Court. 
In order to conserve the assets of the estate, the court has 
broad discretion to limit the scope and the place and 
manner of the mediation and to asses the costs, including 
attorney’s fees, of the discovery against the interested 
person making it or against 1 or more of the beneficiaries 
of the estate or against the ward in such proportions as the 
court determines, considering, among other factors, the 
benefit derived from the mediation.  Parties  An interested 
person may object to the rate of the mediator's compensation 
within 15 days of the order of referral by serving an objection on 
all other parties interested persons and the mediator. 

 
7/2/2007 - substituted “court” for “presiding 
judge” per committee meeting comments. 
 
 
 
 
 
7/2/2007 – added allocation of fees as 
determined by the parties or by court 
determination per committee discussion.   
Added language similar to Rule 5.080 
concerning the costs involved in discovery for 
estates and guardianship.  
 
 
 
 
F.S. 732.201 (21) defines “interested person” as 
a term that can have different applications in 
different stages in a proceeding.   The 
definitions in 732.201 apply to the probate code 
and chapter 744. 
 
Section 733.707, relating to the priority in 
payment of claims, may need to be amended to 
include guardianship fees as a Class 1 cost of 
administration. 

(e) Appearances.  Unless otherwise stipulated by the 
parties interested persons or ordered by the court, an 
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interested person party is deemed to appear at a family 
probate or guardianship mediation convened pursuant to 
this rule if the interested person named party is physically 
present at the mediation conference.  In the discretion of 
the mediator and with the agreement of the parties, family 
mediation may proceed in the absence of counsel unless 
otherwise ordered by the court.  
 

 
 
The waiver of presence of counsel should be up 
to the interested person or the court, not the 
mediator.  The family rule considers competent 
adults who are trying to resolve issues like 
visitation and custody. 

(f) Completion of Mediation.  Mediation shall be 
completed within 75 days of the first mediation conference 
unless otherwise ordered by the court 

7/2/2007 – deleted pursuant to committee 
meeting discussion. 

 
(f) Report on Mediation. 
 
(1) If agreement is reached as to any matter or issue, 
including legal or factual issues to be determined by the 
court, the agreement shall be reduced to writing, signed by 
the partiesinterested persons and their counsel, if any and 
if present, and submitted to the court unless the parties 
interested persons agree otherwise.  By stipulation of the 
interested personsparties, the agreement may be 
electronically or stenographically recorded and made 
under oath or affirmed.  In such event, an appropriately 
signed transcript may be filed with the court .  If counsel 
for any party interested person is not present when the 
agreement is reached, the mediator shall cause to be 
mailed a copy of the agreement to counsel within 5 days.  
Counsel shall have 10 days from service of a copy of the 
agreement to serve a written objection on the mediator, 
unrepresented, parties interested persons, and counsel.  
Absent a timely written objection, the agreement is 
presumed to be approved by counsel and shall be filed 
with the court by the mediator. 
 
(2) After the agreement is filed, the court shall take action 
as required by law.  When court approval is not necessary, 
the agreement shall become binding upon filing execution 
by the interested persons. When court approval is 
necessary, the agreement shall become binding upon 
approval.  In either event, the agreement shall be made 
part of the final judgment or order in the case. In all 
guardianship proceedings and all probate proceedings 
involving persons determined to be under the age of 
majority or having been determined to be incompetent 
incapacitated, court approval shall be required. 
 
(3) If the interested persons participating in the a court-
ordered mediation parties do not reach an agreement as to 
any matter as a result of mediation, the mediator shall 
report the lack of an agreement to the court without 

 
Creditors, minors, wards, surviving spouses 
and others having elective share, homestead, 
family allowance or exempt property rights 
are covered by the definition of “interested 
persons” 
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comment or recommendation.  With the consent of the 
parties interested persons, the mediator's report may also 
identify any pending motions or outstanding legal issues, 
discovery process, or other action by any  interested 
person party which, if resolved or completed, would 
facilitate the possibility of a settlement. 
 
(4) In cases where an interested person has been 
adjudicated incompetent incapacitated or is a minor child, 
the court shall make a finding that such interested person’s 
interests were adequately represented by a guardian ad 
litem, such person’s guardian or counsel. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
7/2/2007 - (4) was moved to this section  and 
the last 10 words of the sentence were deleted 
per committee discussion.  
 

5.191 Mediation Procedures. 
(a) (g) Discovery.  Unless stipulated by the parties 
interested persons or ordered by the court, the mediation 
process shall not suspend discovery. 
 

Rule 5.080 provides for limited discovery in all 
probate and guardianship proceedings; 
additional discovery applies for adversarial 
proceedings. 
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At Craig’s suggestion, there could be just one 
rule, rather than two.  

(b) (h)General Procedures. 
 
(1) Interim or Emergency Relief.  An interested person 
party may apply to the court for interim or emergency 
relief at any time.  Mediation shall continue while such a 
motion is pending absent a contrary order of the court, or a 
decision of the mediator to adjourn pending disposition of 
the motion.  Time for completing mediation shall be tolled 
during any periods when mediation is interrupted pending 
resolution of such a motion. 

 
 
 
 
 
 
 
 
 
 
 
7/2/2007 – the last sentence was deleted as a 
result of the committee’s decision to delete the 
section on time to complete mediation.  
 

(2) Sanctions for Failure to Appear. If an interested 
person party fails to appear at a duly noticed court ordered 
mediation conference without good cause, the court upon 
motion shall impose sanctions, including an award of 
mediator and attorneys' fees and other costs, against the 
interested personparty failing to appear. If an interested 
person to mediation is a public entity required to conduct 
its business pursuant to chapter 286, Florida Statutes, that 
entity shall be deemed to appear at a mediation conference 
by the physical presence of a representative with full 
authority to negotiate on behalf of the entity and to 
recommend settlement to the appropriate decision-making 
body of the entity. Otherwise, unless stipulated by the 
interested persons parties or changed by order of the court, 
an interested person is deemed to appear at a mediation 
conference if the following persons are physically present: 
 
(1) (A) The interested person or its an entity’s 
representative having full authority to settle without 
further consultation. 
 
(2) (B) The interested person's counsel of record, if any. 
 
 
(3) (B) A representative of the insurance carrier for any 
insured, interested person who is not such carrier's outside 
counsel and who has full authority to settle up to the 
amount of the interested person's last demand or policy 
limits, whichever is less, without further consultation. 
 

The proposed rule combines both the family 
rule and the civil rule, by adding the 
language concerning the appearance of 
entities through their representatives.  It is 
more likely that there will be entities in a 
probate or guardianship proceeding than in 
family matters.  
 
 
 
 

(3) Adjournments.  The mediator may adjourn the 
mediation conference at any time and may set times for 
reconvening the adjourned conference.  No further 
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notification is required for interested persons parties 
present at the adjourned conference. 
 
(4) Counsel.  Counsel shall be permitted to communicate 
privately with their clients.  The mediator shall at all times 
be in control of the mediation and the procedures to be 
followed in the mediation. 
 

 

(5) Communication with Parties Interested Persons.  
The mediator may meet and consult privately with any 
interested person or persons party or parties or their 
counsel. 
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Rule 1.710 Mediation 
Rules 
Rule 1.720. Mediation 
Procedures 
Rule 1.730 Completion of 
Mediation 
 
 

Rules 12.740 and 12.471. 
Family Mediation 

 
  

Proposed Rule 5.190. Probate 
and Guardianship Mediation 
in Non-Adversarial Matters 

7/2/07 –deleted “in Non-
Adversarial Matters” per 6/29/07 
committee meeting discussions.  

1.710 (b) Exclusions from 
Mediation. A civil action shall 
be ordered to mediation or 
mediation in conjunction with 
arbitration upon stipulation of the 
parties. A civil action may be 
ordered to mediation or 
mediation in conjunction with 
arbitration upon motion of any 
party or by the court, if the judge 
determines the action to be of 
such a nature that mediation 
could be of benefit to the litigants 
or the court. Under no 
circumstances may the following 
categories of actions be referred 
to mediation: 
 
(1) Bond estreatures. 
 
(2) Habeas corpus and 
extraordinary writs. 
 
(3) Bond validations. 
 
(4) Civil or criminal contempt. 

12.740 (a) Applicability.  This 
rule governs mediation of family 
matters and related issues. 
 

 

(a)  Applicability.  This rule 
shall not apply to the governs 
mediation of family non-
adversarial probate  and 
guardianship matters and related 
issues.  Under no circumstances 
may the following categories of 
matters be referred to mediation:  
 
(1)  Petitions to Determine 
Incapacity; 
 
(2) Such other matters as the 
Chief Judge may establish by 
administrative order.   

7/2/07  Revised per meeting 
comments to exclude adversarial 
matters since “non-adversarial” is 
not a defined term.   The civil 
rules would govern adversarial 
matters.  
 
Note:  Trust administration 
matters are covered by the civil 
rules.  
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(5) Other matters as may be 
specified by administrative order 
of the chief judge in the circuit. 
 
 12.740 (b) Referral.  Except as 

provided by law and this rule, all 
contested family matters and 
issues may be referred to 
mediation.  Every effort shall be 
made to expedite mediation of 
family issues. 
 

(b) Referral.  Except as provided 
by law and this rule, all contested 
family probate, and guardianship, 
matters and issues may be 
referred to mediation.  Interested 
persons may stipulate to mediate 
any issues between them at any 
time.  Such stipulation shall may 
be incorporated in an order of 
referral. In the absence of a 
stipulation, the order of referral 
shall identify the interested 
persons to attend the mediation 
conference and the issues to be 
addressed. Every effort shall be 
made to expedite mediation of 
family probate and  guardianship 
issues. In cases where an 
interested person has been 
adjudicated incompetent 
incapacitated or is a minor child, 
the Court shall make a finding 
that such interested person’s 
interests can be adequately 
represented by a guardian ad 
litem, such person’s guardian or 
counsel.  
 

7/2/07 – Deleted language 
following “can be adequately 
represented” as unnecessary  per 
committee discussion.  
 
 
 
 
 
7/2/2007 – Added “In the absence 
of a court order, the order of 
referral shall identify the interested 
persons to attend the mediation 
conference and the issues to be 
addressed,” based upon committee 
discussion at the 6/29/07 meeting. 
 
Also, the referral is permissive, 
not mandatory, so the Court can 
decline to refer the matter.  
 
 
7/2/2007 The last sentence was 
moved to (f) Report on Mediation 
per committee discussion. 
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1.720 (f) Appointment of the 
Mediator. 
 
 
(1) Within 10 days of the order 
of referral, the parties may 
agree upon a stipulation with 
the court designating: 

(A) a certified mediator; or 
(B) a mediator, other than a 
senior judge, who is not 
certified as a mediator but 
who, in the opinion of the 
parties and upon review by 
the presiding judge, is 
otherwise qualified by 
training or experience to 
mediate all or some of the 
issues in the particular case. 

 
(2) If the parties cannot agree 
upon a mediator within 10 days 
of the order of referral, the 
plaintiff or petitioner shall so 
notify the court within 10 days of 
the expiration of the period to 
agree on a mediator, and the 
court shall appoint a certified 
mediator selected by rotation or 
by such other procedures as may 
be adopted by administrative 
order of the chief judge in the 
circuit in which the action is 
pending. 

12.741 (b) General Procedures 
(6) Appointment of the Mediator. 
 

(A) Within 10 days of the order 
of referral, the parties may 
agree upon a stipulation with 
the court designating: 

 
(i) a certified mediator;  or 

 
(ii) a mediator, other than a 
senior judge, who is not 
certified as a mediator but 
who, in the opinion of the 
parties and upon review by 
the presiding judge, is 
otherwise qualified by 
training or experience to 
mediate all or some of the 
issues in the particular case. 

 
(B) If the parties cannot agree 
upon a mediator within 10 days 
of the order of referral, the 
plaintiff or petitioner shall so 
notify the court within 10 days 
of the expiration of the period 
to agree on a mediator, and the 
court shall appoint a certified 
mediator selected by rotation 
or by such other procedures as 
may be adopted by 
administrative order of the 
chief judge in the circuit in 
which the action is pending. 

(c) Appointment of the 
Mediator.  

 
(1) Within 10 days of the order 
of referral, if any, the interested 
persons parties may stipulate to 
the court a mediator who is 
either: 

 
(A) a certified circuit court 
mediator under the Florida 
Rules for Certified and 
Court-Appointed Mediators; 
;  or 

 
(B) a member of the Florida 
Bar who is not certified as a 
mediator, but who, in the 
opinion of the parties 
interested persons  and upon 
review by the court presiding 
judge, is otherwise qualified 
by training or experience to 
mediate all or some of the 
issues in the particular case. 

 
(2) If the parties interested 
persons cannot agree upon a 
mediator within 10 days of the 
order of referral, the plaintiff or 
petitioner interested persons 
shall so notify the court within 
10 days of the expiration of the 
period to agree on a mediator, 
and the court shall appoint a 

 
 
 
 
7/2/2007 – deleted specific rule 
number; 
 
 
 
 
 
 
 
 
 
 
 
 
 
7/2/2007 – substituted “court” for 
“presiding judge” per committee 
meeting comments. 
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(3) If a mediator agreed upon by 
the parties or appointed by a 
court cannot serve, a substitute 
mediator can be agreed upon or 
appointed in the same manner as 
the original mediator. A mediator 
shall not mediate a case assigned 
to another mediator without the 
agreement of the parties or 
approval of the court. A 
substitute mediator shall have the 
same qualifications as the 
original mediator. 
 

 
 
 
(C) If a mediator agreed upon 
by the parties or appointed by a 
court cannot serve, a substitute 
mediator can be agreed upon or 
appointed in the same manner 
as the original mediator.  A 
mediator shall not mediate a 
case assigned to another 
mediator without the 
agreement of the parties or 
approval of the court.  A 
substitute mediator shall have 
the same qualifications as the 
original mediator. 

 

certified mediator selected by 
rotation or by such other 
procedures as may be adopted 
by administrative order of the 
chief judge in the circuit in 
which the action is pending. At 
the request of any interested 
person, the court shall appoint 
a certified circuit court 
mediator who is a member of 
the Florida Bar  
 
(3) If a mediator agreed upon 
by the parties interested 
persons or appointed by a court 
cannot serve, a substitute 
mediator can be agreed upon or 
appointed in the same manner 
as the original mediator.  A 
mediator shall not mediate a 
case assigned to another 
mediator without the 
agreement of the interested 
persons parties or approval of 
the court.  A substitute 
mediator shall have the same 
qualifications as the original 
mediator. 

 
 

 
 
 
 
 
 
Based upon 11/15/ 07 ruling by 
the Supreme Court in Case No. 
SC-05-998. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1.720 (g) Compensation of the 
Mediator. The mediator may be 
compensated or uncompensated. 
When the mediator is compensated 
in whole or part by the parties, the 
presiding judge may determine the 
reasonableness of the fees charged 

12.740 (c) Limitation on 
Referral to Mediation.  Unless 
otherwise agreed by the parties, 
family matters and issues may be 
referred to a mediator or 
mediation program which 

(d) Compensation of the Mediator. 
The mediator may be compensated 
or uncompensated. When the 
mediator is compensated in whole or 
part by the parties interested 
persons, the court presiding judge 
may determine the reasonableness of 

 
 
 
 
7/2/2007 - substituted “court” for 
“presiding judge” per committee 
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by the mediator. In the absence of a 
written agreement providing for the 
mediator's compensation, the 
mediator shall be compensated at the 
hourly rate set by the presiding 
judge in the referral order. Where 
appropriate, each party shall pay a 
proportionate share of the total 
charges of the mediator. Parties may 
object to the rate of the mediator's 
compensation within 15 days of the 
order of referral by serving an 
objection on all other parties and the 
mediator. 

charges a fee only after the court 
has determined that the parties 
have the financial ability to pay 
such a fee.  This determination 
may be based upon the parties' 
financial affidavits or other 
financial information available to 
the court.  When the mediator's 
fee is not established under 
section 44.108, Florida Statutes, 
or when there is no written 
agreement providing for the 
mediator's compensation, the 
mediator shall be compensated at 
an hourly rate set by the 
presiding judge in the referral 
order.  The presiding judge may 
also determine the 
reasonableness of the fees 
charged by the mediator.  When 
appropriate, the court shall 
apportion mediation fees between 
the parties and shall state each 
party's share in the order of 
referral. Parties may object to the 
rate of the mediator's 
compensation within 15 days of 
the order of referral by serving an 
objection on all other parties and 
the mediator. 
 

the fees charged by the mediator. In 
the absence of a written agreement 
providing for the mediator's 
compensation, the mediator shall be 
compensated at the hourly rate set 
by the presiding judge in the referral 
order. Where appropriate, each party 
interested person shall pay a 
proportionate share of the total 
charges of the mediator as agreed by 
the interested persons or, in the 
absence of an agreement, as 
determined by the Court. In order 
to conserve the assets of the 
estate, the court has broad 
discretion to limit the scope and 
the place and manner of the 
mediation and to asses the costs, 
including attorney’s fees, of the 
discovery against the interested 
person making it or against 1 or 
more of the beneficiaries of the 
estate or against the ward in such 
proportions as the court 
determines, considering, among 
other factors, the benefit derived 
from the mediation.  Parties  An 
interested person may object to the 
rate of the mediator's compensation 
within 15 days of the order of 
referral by serving an objection on 
all other parties interested persons 
and the mediator. 

meeting comments. 
 
 
 
 
 
 
 
7/2/2007 – added allocation of 
fees as determined by the parties 
or by court determination per 
committee discussion.   Added 
language similar to Rule 5.080 
concerning the costs involved in 
discovery for estates and 
guardianship.  
 
 
 
 
F.S. 732.201 (21) defines 
“interested person” as a term that 
can have different applications in 
different stages in a proceeding.   
The definitions in 732.201 apply 
to the probate code and chapter 
744. 
 
Section 733.707, relating to the 
priority in payment of claims, may 
need to be amended to include 
guardianship fees as a Class 1 cost 
of administration. 

 12.740 (d) Appearances.  Unless 
otherwise stipulated by the 
parties, a party is deemed to 

(e) Appearances.  Unless 
otherwise stipulated by the 
parties interested persons or 
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appear at a family mediation 
convened pursuant to this rule if 
the named party is physically 
present at the mediation 
conference.  In the discretion of 
the mediator and with the 
agreement of the parties, family 
mediation may proceed in the 
absence of counsel unless 
otherwise ordered by the court. 
 

ordered by the court, an 
interested person party is deemed 
to appear at a family probate or 
guardianship mediation convened 
pursuant to this rule if the 
interested person named party is 
physically present at the 
mediation conference.  In the 
discretion of the mediator and 
with the agreement of the parties, 
family mediation may proceed in 
the absence of counsel unless 
otherwise ordered by the court.  
 

 
 
 
 
 
The waiver of presence of counsel 
should be up to the interested 
person or the court, not the 
mediator.  The family rule 
considers competent adults who 
are trying to resolve issues like 
visitation and custody. 

1.710 (a) Completion of 
Mediation. Mediation shall be 
completed within 45 days of the 
first mediation conference unless 
extended by order of the court or 
by stipulation of the parties. 
 

12.740 (e) Completion of 
Mediation.  Mediation shall be 
completed within 75 days of the 
first mediation conference unless 
otherwise ordered by the court. 
 

(f) Completion of Mediation.  
Mediation shall be completed 
within 75 days of the first 
mediation conference unless 
otherwise ordered by the court 

7/2/2007 – deleted pursuant to 
committee meeting discussion. 

 
1.730 (b) Agreement. If a partial 
or final agreement is reached, it 
shall be reduced to writing and 
signed by the parties and their 
counsel, if any. The agreement 
shall be filed when required by 
law or with the parties' consent. 
A report of the agreement shall 
be submitted to the court or a 
stipulation of dismissal shall be 
filed. By stipulation of the 
parties, the agreement may be 
electronically or stenographically 
recorded. In such event, the 

 
12.740 (f) Report on Mediation. 
 
(1) If agreement is reached as to 
any matter or issue, including 
legal or factual issues to be 
determined by the court, the 
agreement shall be reduced to 
writing, signed by the parties and 
their counsel, if any and if 
present, and submitted to the 
court unless the parties agree 
otherwise.  By stipulation of the 
parties, the agreement may be 
electronically or stenographically 

 
(f) Report on Mediation. 
 
(1) If agreement is reached as to 
any matter or issue, including 
legal or factual issues to be 
determined by the court, the 
agreement shall be reduced to 
writing, signed by the 
partiesinterested persons and 
their counsel, if any and if 
present, and submitted to the 
court unless the parties interested 
persons agree otherwise.  By 
stipulation of the interested 

 
Creditors, minors, wards, 
surviving spouses and others 
having elective share, 
homestead, family allowance or 
exempt property rights are 
covered by the definition of 
“interested persons” 
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transcript may be filed with the 
court. The mediator shall report 
the existence of the signed or 
transcribed agreement to the 
court without comment within 10 
days thereof. No agreement 
under this rule shall be reported 
to the court except as provided 
herein. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
1.730 (a) No Agreement. If the 
parties do not reach an agreement 

recorded and made under oath or 
affirmed.  In such event, an 
appropriately signed transcript 
may be filed with the court.  If 
counsel for any party is not 
present when the agreement is 
reached, the mediator shall cause 
to be mailed a copy of the 
agreement to counsel within 5 
days.  Counsel shall have 10 days 
from service of a copy of the 
agreement to serve a written 
objection on the mediator, 
unrepresented parties, and 
counsel.  Absent a timely written 
objection, the agreement is 
presumed to be approved by 
counsel and shall be filed with 
the court by the mediator. 
 
(2) After the agreement is filed, 
the court shall take action as 
required by law.  When court 
approval is not necessary, the 
agreement shall become binding 
upon filing.  When court 
approval is necessary, the 
agreement shall become binding 
upon approval.  In either event, 
the agreement shall be made part 
of the final judgment or order in 
the case. 
 
(3) If the parties do not reach an 
agreement as to any matter as a 
result of mediation, the mediator 

personsparties, the agreement 
may be electronically or 
stenographically recorded and 
made under oath or affirmed.  In 
such event, an appropriately 
signed transcript may be filed 
with the court .  If counsel for 
any party interested person is not 
present when the agreement is 
reached, the mediator shall cause 
to be mailed a copy of the 
agreement to counsel within 5 
days.  Counsel shall have 10 days 
from service of a copy of the 
agreement to serve a written 
objection on the mediator, 
unrepresented, parties interested 
persons, and counsel.  Absent a 
timely written objection, the 
agreement is presumed to be 
approved by counsel and shall be 
filed with the court by the 
mediator. 
 
(2) After the agreement is filed, 
the court shall take action as 
required by law.  When court 
approval is not necessary, the 
agreement shall become binding 
upon filing execution by the 
interested persons. When court 
approval is necessary, the 
agreement shall become binding 
upon approval.  In either event, 
the agreement shall be made part 
of the final judgment or order in 
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as to any matter as a result of 
mediation, the mediator shall 
report the lack of an agreement to 
the court without comment or 
recommendation. With the 
consent of the parties, the 
mediator's report may also 
identify any pending motions or 
outstanding legal issues, 
discovery process, or other action 
by any party which, if resolved or 
completed, would facilitate the 
possibility of a settlement. 
 
 
1.730 (c) Imposition of 
Sanctions. In the event of any 
breach or failure to perform 
under the agreement, the court 
upon motion may impose 
sanctions, including costs, 
attorneys' fees, or other 
appropriate remedies including 
entry of judgment on the 
agreement. 
 
 
 
 

shall report the lack of an 
agreement to the court without 
comment or recommendation.  
With the consent of the parties, 
the mediator's report may also 
identify any pending motions or 
outstanding legal issues, 
discovery process, or other action 
by any party which, if resolved or 
completed, would facilitate the 
possibility of a settlement. 
 
 

the case. In all guardianship 
proceedings and all probate 
proceedings involving persons 
determined to be under the age of 
majority or having been 
determined to be incompetent 
incapacitated, court approval 
shall be required. 
 
(3) If the interested persons 
participating in the a court-
ordered mediation parties do not 
reach an agreement as to any 
matter as a result of mediation, 
the mediator shall report the lack 
of an agreement to the court 
without comment or 
recommendation.  With the 
consent of the parties interested 
persons, the mediator's report 
may also identify any pending 
motions or outstanding legal 
issues, discovery process, or 
other action by any  interested 
person party which, if resolved or 
completed, would facilitate the 
possibility of a settlement. 
 
(4) In cases where an interested 
person has been adjudicated 
incompetent incapacitated or is a 
minor child, the court shall make 
a finding that such interested 
person’s interests were 
adequately represented by a 
guardian ad litem, such person’s 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
7/2/2007 - (4) was moved to this 
section  and the last 10 words of 
the sentence were deleted per 
committee discussion.  
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guardian or counsel. 
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1.710 (c) Discovery. Unless 
stipulated by the parties or 
ordered by the court, the 
mediation process shall not 
suspend discovery. 
 

12.741 (a) Discovery.  Unless 
stipulated by the parties or 
ordered by the court, the 
mediation process shall not 
suspend discovery. 
 

5.191 Mediation Procedures. 
(a) (g) Discovery.  Unless 
stipulated by the parties 
interested persons or ordered by 
the court, the mediation process 
shall not suspend discovery. 
 

Rule 5.080 provides for limited 
discovery in all probate and 
guardianship proceedings; 
additional discovery applies for 
adversarial proceedings. 
 
At Craig’s suggestion, there could 
be just one rule, rather than two.  

1.720 (a) Interim or 
Emergency Relief. A party may 
apply to the court for interim or 
emergency relief at any time. 
Mediation shall continue while 
such a motion is pending absent 
a contrary order of the court, or 
a decision of the mediator to 
adjourn pending disposition of 
the motion. Time for completing 
mediation shall be tolled during 
any periods when mediation is 
interrupted pending resolution 
of such a motion. 
 

12.741 (b) General Procedures. 
 
(1) Interim or Emergency Relief.  
A party may apply to the court 
for interim or emergency relief at 
any time.  Mediation shall 
continue while such a motion is 
pending absent a contrary order 
of the court, or a decision of the 
mediator to adjourn pending 
disposition of the motion.  Time 
for completing mediation shall be 
tolled during any periods when 
mediation is interrupted pending 
resolution of such a motion. 

(b) (h)General Procedures. 
 
(1) Interim or Emergency 
Relief.  An interested person 
party may apply to the court for 
interim or emergency relief at 
any time.  Mediation shall 
continue while such a motion is 
pending absent a contrary order 
of the court, or a decision of the 
mediator to adjourn pending 
disposition of the motion.  Time 
for completing mediation shall be 
tolled during any periods when 
mediation is interrupted pending 
resolution of such a motion. 

 
 
 
 
 
 
 
 
 
 
 
7/2/2007 – the last sentence was 
deleted as a result of the 
committee’s decision to delete the 
section on time to complete 
mediation.  
 

(b) Sanctions for Failure to 
Appear. If a party fails to appear 
at a duly noticed mediation 
conference without good cause, 
the court upon motion shall 
impose sanctions, including an 
award of mediator and attorneys' 
fees and other costs, against the 
party failing to appear. If a party 
to mediation is a public entity 

12.741 (b) General Procedures 
(2) Sanctions.  If a party fails to 
appear at a duly noticed 
mediation conference without 
good cause, or knowingly and 
willfully violates any 
confidentiality provision under 
section 44.405, Florida Statutes, 
the court upon motion shall 
impose sanctions, including an 

(2) Sanctions for Failure to 
Appear. If an interested person 
party fails to appear at a duly 
noticed court ordered mediation 
conference without good cause, 
the court upon motion shall 
impose sanctions, including an 
award of mediator and attorneys' 
fees and other costs, against the 
interested personparty failing to 

The proposed rule combines 
both the family rule and the civil 
rule, by adding the language 
concerning the appearance of 
entities through their 
representatives.  It is more likely 
that there will be entities in a 
probate or guardianship 
proceeding than in family 
matters.  
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required to conduct its business 
pursuant to chapter 286, Florida 
Statutes, that party shall be 
deemed to appear at a mediation 
conference by the physical 
presence of a representative with 
full authority to negotiate on 
behalf of the entity and to 
recommend settlement to the 
appropriate decision-making 
body of the entity. Otherwise, 
unless stipulated by the parties or 
changed by order of the court, a 
party is deemed to appear at a 
mediation conference if the 
following persons are physically 
present: 
 
 
(1) The party or its representative 
having full authority to settle 
without further consultation. 
 
(2) The party's counsel of record, 
if any. 
 
(3) A representative of the 
insurance carrier for any insured 
party who is not such carrier's 
outside counsel and who has full 
authority to settle up to the 
amount of the plaintiff's last 
demand or policy limits, 
whichever is less, without further 
consultation. 
 

award of mediator and attorneys' 
fees and other costs, against the 
party. 

appear. If an interested person to 
mediation is a public entity 
required to conduct its business 
pursuant to chapter 286, Florida 
Statutes, that entity shall be 
deemed to appear at a mediation 
conference by the physical 
presence of a representative with 
full authority to negotiate on 
behalf of the entity and to 
recommend settlement to the 
appropriate decision-making 
body of the entity. Otherwise, 
unless stipulated by the interested 
persons parties or changed by 
order of the court, an interested 
person is deemed to appear at a 
mediation conference if the 
following persons are physically 
present: 
 
(1) (A) The interested person or 
its an entity’s representative 
having full authority to settle 
without further consultation. 
 
(2) (B) The interested person's 
counsel of record, if any. 
 
 
(3) (B) A representative of the 
insurance carrier for any insured, 
interested person who is not such 
carrier's outside counsel and who 
has full authority to settle up to 
the amount of the interested 
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person's last demand or policy 
limits, whichever is less, without 
further consultation. 
 

1.720 (c) Adjournments. The 
mediator may adjourn the 
mediation conference at any time 
and may set times for 
reconvening the adjourned 
conference notwithstanding rule 
1.710(a). No further notification 
is required for parties present at 
the adjourned conference. 
 

12.741 (b) General Procedures 
(3) Adjournments.  The mediator 
may adjourn the mediation 
conference at any time and may 
set times for reconvening the 
adjourned conference.  No 
further notification is required for 
parties present at the adjourned 
conference. 
 

(3) Adjournments.  The 
mediator may adjourn the 
mediation conference at any time 
and may set times for 
reconvening the adjourned 
conference.  No further 
notification is required for 
interested persons parties present 
at the adjourned conference. 
 

 

1.720 (d) Counsel. The mediator 
shall at all times be in control of 
the mediation and the procedures 
to be followed in the mediation. 
Counsel shall be permitted to 
communicate privately with their 
clients. In the discretion of the 
mediator and with the agreement 
of the parties, mediation may 
proceed in the absence of counsel 
unless otherwise ordered by the 
court. 
 

12.741 (b) General Procedures 
(4) Counsel.  Counsel shall be 
permitted to communicate 
privately with their clients.  The 
mediator shall at all times be in 
control of the mediation and the 
procedures to be followed in the 
mediation. 
 

(4) Counsel.  Counsel shall be 
permitted to communicate 
privately with their clients.  The 
mediator shall at all times be in 
control of the mediation and the 
procedures to be followed in the 
mediation. 
 

 

1.720 (e) Communication with 
Parties. The mediator may meet 
and consult privately with any 
party or parties or their counsel. 
 

12.741 (b) General Procedures 
(5) Communication with Parties.  
The mediator may meet and 
consult privately with any party 
or parties or their counsel. 
 

(5) Communication with 
Parties Interested Persons.  The 
mediator may meet and consult 
privately with any interested 
person or persons party or parties 
or their counsel. 
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Proposed Rule 5.190. Probate and Guardianship Mediation in Non-Adversarial Matters. 

(a)  Applicability.  This rule shall not apply to the mediation of adversarial probate and guardianship 

matters and related issues.   

(b) Referral.  Except as provided by law and this rule, all contested probate, and guardianship, matters 

and issues may be referred to mediation.  Interested persons may stipulate to mediate any issues between 

them at any time.  Such stipulation shall may be incorporated in an order of referral. In the absence of a 

stipulation, the order of referral shall identify the interested persons to attend the mediation conference 

and the issues to be addressed. Every effort shall be made to expedite mediation of probate and  

guardianship issues.  

(c) Appointment of the Mediator.  

(1) Within 10 days of the order of referral, if any, the interested persons may stipulate to the court a 

mediator who is either: 

(A) a certified circuit court mediator under the Florida Rules for Certified and Court-Appointed 

Mediators;  or 

(B) a member of the Florida Bar who is not certified as a mediator, but who, in the opinion of the 

interested persons  and upon review by the court, is otherwise qualified by training or experience to 

mediate all or some of the issues in the particular case. 

(2) If the interested persons cannot agree upon a mediator within 10 days of the order of referral, the 

interested persons shall so notify the court within 10 days of the expiration of the period to agree on a 

mediator, and the court shall appoint a certified mediator selected by rotation or by such other 

procedures as may be adopted by administrative order of the chief judge in the circuit in which the 

action is pending. At the request of any interested person, the court shall appoint a certified circuit court 

mediator who is a member of the Florida Bar  

(3) If a mediator agreed upon by the interested persons or appointed by a court cannot serve, a 

substitute mediator can be agreed upon or appointed in the same manner as the original mediator.  A 

mediator shall not mediate a case assigned to another mediator without the agreement of the interested 

persons  or approval of the court.  A substitute mediator shall have the same qualifications as the 

original mediator. 
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(d) Compensation of the Mediator. The mediator may be compensated or uncompensated. When the mediator is 

compensated in whole or part by the interested persons, the court may determine the reasonableness of the fees 

charged by the mediator. In the absence of a written agreement providing for the mediator's compensation, the 

mediator shall be compensated at the hourly rate set by the presiding judge in the referral order. Where appropriate, 

each interested person shall pay a proportionate share of the total charges of the mediator as agreed by the interested 

persons or, in the absence of an agreement, as determined by the Court. In order to conserve the assets of the 

estate, the court has broad discretion to limit the scope and the place and manner of the mediation and to 

asses the costs, including attorney’s fees, of the discovery against the interested person making it or 

against 1 or more of the beneficiaries of the estate or against the ward in such proportions as the court 

determines, considering, among other factors, the benefit derived from the mediation.  An interested person 

may object to the rate of the mediator's compensation within 15 days of the order of referral by serving an objection 

on all other interested persons and the mediator. 

(e) Appearances.  Unless otherwise stipulated by the interested persons or ordered by the court, an 

interested person is deemed to appear at a probate or guardianship mediation convened pursuant to this 

rule if the interested person is physically present at the mediation conference.  

(f) Report on Mediation. 

(1) If agreement is reached as to any matter or issue, including legal or factual issues to be determined 

by the court, the agreement shall be reduced to writing, signed by the interested persons and their 

counsel, if any, and submitted to the court unless the interested persons agree otherwise.  By stipulation 

of the interested persons, the agreement may be electronically or stenographically recorded and made 

under oath or affirmed.  In such event, an appropriately signed transcript may be filed with the court.  

(2) When court approval is not necessary, the agreement shall become binding upon execution by the 

interested persons. When court approval is necessary, the agreement shall become binding upon 

approval. In all guardianship proceedings and all probate proceedings involving persons determined to 

be under the age of majority, a person with a developmental disability, or an incapacitated person, court 

approval shall be required. 

(3) If the interested persons participating in a court-ordered mediation do not reach an agreement as to 

any matter as a result of mediation, the mediator shall report the lack of an agreement to the court 

without comment or recommendation.  With the consent of the interested persons, the mediator's report 

may also identify any pending motions or outstanding legal issues, discovery process, or other action by 

any interested person  which, if resolved or completed, would facilitate the possibility of a settlement. 
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(4) In cases where an interested person has been adjudicated incapacitated, is a person with a 

developmental disability, or is a minor child, the court shall make a finding that such interested person’s 

interests were adequately represented. 

(g) Discovery.  Unless stipulated by the interested persons or ordered by the court, the mediation process 

shall not suspend discovery. 

(h) General Procedures. 

(1) Interim or Emergency Relief.  An interested person may apply to the court for interim or 

emergency relief at any time.  Mediation shall continue while such a motion is pending absent a 

contrary order of the court, or a decision of the mediator to adjourn pending disposition of the motion.  

(2) Sanctions for Failure to Appear. If an interested person party fails to appear at a court ordered 

mediation conference without good cause, the court upon motion shall impose sanctions, including an 

award of mediator and attorneys' fees and other costs, against the interested person failing to appear. 

Otherwise, unless stipulated by the interested persons or changed by order of the court, an interested 

person is deemed to appear at a mediation conference if the following persons are physically present:  

(A) The interested person or an entity’s representative having full authority to settle without further 

consultation; or 

(B) A representative of the insurance carrier for any insured, interested person who is not such 

carrier's outside counsel and who has full authority to settle up to the amount of the interested 

person's last demand or policy limits, whichever is less, without further consultation. 

(3) Adjournments.  The mediator may adjourn the mediation conference at any time and may set times 

for reconvening the adjourned conference.  No further notification is required for interested persons 

present at the adjourned conference. 

(4) Counsel.  Counsel shall be permitted to communicate privately with their clients.  The mediator 

shall at all times be in control of the mediation and the procedures to be followed in the mediation.  

(5) Communication with Interested Persons.  The mediator may meet and consult privately with any 

interested person or persons or their counsel. 
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MINUTES OF THE MEETING OF THE 
FLORIDA PROBATE RULES COMMITTEE 

 
September 12, 2008 

Tampa Airport Marriott 
 

I. Call Meeting to Order 
 
 The Chair, Frank. T. Pilotte, called the meeting to order at 1:00 p.m. The 
members in attendance are listed below and constituted a quorum: 
 
Members Attending: 
 
Frank T. Adams     Shane J. Kelley 
Phillip A. Baumann     Robert J. Kline 
Carolyn B. Brombacher    Theodore S. Kypreos 
Tae Kelley Bronner     Patrick J. Lannon 
Thomas W. Brown     Stewart A. Marshall III 
Sarah S. Butters     Adrian J. Musial, Jr. 
Hon. Sean O. Cadigan     William H. Namack 
David R. Carlisle     Anita Paoli 
Wendy Ennis-Volcy     Tasha K. Pepper-Dickinson 
Amy J. Fanzlaw     Frank T. Pilotte (Chair) 
Nancy S. Freeman     Adrienne F. Promoff 
Julie Frey      Alexandra V. Rieman 
Christine C. Gill     Kishasha B. Sharp 
Jeffrey S. Goethe (Vice-Chair)   Twyla L. Sketchley 
Hon. Mel Grossman     Gwendolyn J. Spencer 
Charles H. Johnson  
 
Others Attending: 
Sandra Dimond 
Jean M. Finks 
Linda Griffin 
Laird Lile 
Craig Shaw 
 
 
II. Administrative Matters 
 
 A. Tasha K. Pepper-Dickinson was appointed Secretary for the meeting. 
 
 B. A motion was made, seconded, and passed unanimously to approve the 
minutes of the meeting held June 29, 2007, as prepared by Sarah S. Butters. 
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III. Subcommittee Reports 
 
 A. Fort Lauderdale — Presented by Carolyn Brombacher, Chair 
 

1. Rules 5.015 (General Definitions) and Rule 5.040 (Notice) 
 
A motion was made and seconded to approve a comment to Rule 5.040 as 

follows: 
 

The manner provided for service of formal notice is Fla. Prob. R. 5.040(a)(3). 
  

Discussion was had on this change and a vote was taken, resulting in the motion 
passing unanimously. The matter was then referred to the Style Committee. 

 
After quite a bit of discussion about the different interpretations regarding the use 

of formal notice under Rule 5.040(d), the matter was referred back to the subcommittee 
for further consideration. 

 
2. Report on 5.260(c) (Caveat; Proceedings) 

 
A motion was made and seconded to approve a revision in Rule 5.260(c) in 

concept as follows: 
 

 (c) Resident Agent of Caveator; Service. If the caveator is not a state agency or 
a resident of the Florida county within which the caveat is filed, the caveator shall file, as 
the caveator’s agent for service of notice, a designation of either: (1) the name and 
specific mailing address and residence address of a resident in the county where the 
caveat is filed; or (2) the name and office address of a member of The Florida Bar 
residing in Florida. , as the caveator’s agent for service of notice. The written acceptance 
by the person appointed as resident agent shall be filed with the designation or included 
in the caveat. The designation and acceptance shall constitute the consent of the caveator 
that service of notice upon the designated resident agent shall bind the caveator. If the 
caveator is represented by an attorney admitted to practice in Florida who signs the 
caveat, it shall not be necessary to designate a resident agent under this rule. 
 
After discussion, a vote was taken and the motion passed unanimously. The matter was 
then referred to the Style Committee. 
 

B. Orlando/Palm Beach — Presented by Stewart Marshall, Chair 
 

1. Rule 5.346 (Fiduciary Accountings) 
 

A motion was made and seconded to delete the statutory reference to F.S. 
736.08135 in the Committee Notes to Rule 5.346. After discussion about forms of 
accounting under the Trust Code, the motion passed unanimously.  
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2. Rule 5.340 (Inventory) and deletion of statutory references to F.S. 
199.062(4) in Committee Notes 

 
A motion was made and seconded to revise Rule 5.340(d), effective January 1, 

2009, as follows: 
 
(d) Service. The personal representative shall serve a copy of the inventory and 

all supplemental and amended inventories on the Department of Revenue, the surviving 
spouse, each heir at law in an intestate estate, each residuary beneficiary in a testate 
estate, and any other interested person who may request it in writing. The personal 
representative shall file proof of such service.  

A motion was made and seconded to revise Rule 5.340(f), effective January 1, 
2009, as follows: 

(f) Elective Share Proceedings. Upon entry of an order determining the 
surviving spouse’s entitlement to the elective share, the personal representative shall file 
an inventory of the property entering into the elective estate which shall identify the 
direct recipient, if any, of that property. The personal representative shall serve the 
inventory of the elective estate as provided in rule 5.360. Service of an inventory of the 
elective estate on the Department of Revenue is not required. On reasonable request in 
writing the personal representative shall provide an interested person with a written 
explanation of how the inventory value for an asset was determined and shall permit an 
interested person to examine appraisals on which the inventory values are based.  

Finally, a motion was made and seconded to remove the reference to Fla. Stat. 
199.062(4) in the Committee Notes for Rule 5.340. 

A vote was taken on the three above-referenced motions and the motions passed 
unanimously. The matters were then referred to the Style Committee. 

C. St. Petersburg/Tampa — Jeff Goethe, Chair 
 

1. Incorporation of mediation rule into probate rules 
 

A motion was made and seconded to approve the adoption of a new Rule 5.185 as 
follows: 

 
RULE 5.185. MEDIATION IN NON-ADVERSARIAL MATTERS 

(a) Applicability. This rule shall not apply to the mediation of adversarial probate 
and guardianship matters and related issues. 

(b) Referral. Except as provided by law and this rule, all contested probate and 
guardianship matters and issues may be referred to mediation. Interested persons may 
stipulate to mediate any issues between them at any time. Such stipulation shall be 
incorporated in an order of referral. In the absence of a stipulation, the order of referral 
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shall identify the interested persons who are to attend the mediation conference and the 
issues to be addressed. Every effort shall be made to expedite mediation of probate and 
guardianship issues. 

(c) Appointment of Mediator.  

(1) Within 10 days of the order of referral, if any, the interested persons may stipulate 
to the court a mediator who is either: 

(A) a certified circuit court mediator under the Florida Rules for Certified and 
Court-Appointed Mediators; or 

(B) a member of The Florida Bar who is not certified as a mediator but who, in the 
opinion of the interested persons and upon review by the court, is otherwise qualified by 
training or experience to mediate all or some of the issues in the particular case. 

(2) If the interested persons cannot agree upon a mediator within 10 days of the order 
of referral, the interested persons shall so notify the court within 10 days of the expiration 
of the period to agree on a mediator, and the court shall appoint a certified mediator 
selected by rotation or by such other procedures as may be adopted by administrative 
order of the chief judge in the circuit in which the action is pending. At the request of any 
interested person, the court shall appoint a certified circuit court mediator who is a 
member of The Florida Bar.  

(3) If a mediator agreed upon by the interested persons or appointed by a court cannot 
serve, a substitute mediator can be agreed upon or appointed in the same manner as the 
original mediator. A mediator shall not mediate a case assigned to another mediator 
without the agreement of the interested persons or approval of the court. A substitute 
mediator shall have the same qualifications as the original mediator. 

(d) Compensation of Mediator. The mediator may be compensated or 
uncompensated. When the mediator is compensated in whole or part by the interested 
persons, the court may determine the reasonableness of the fees charged by the mediator. 
In the absence of a written agreement providing for the mediator’s compensation, the 
mediator shall be compensated at the hourly rate set by the presiding judge in the referral 
order. Where appropriate, each interested person shall pay a proportionate share of the 
total charges of the mediator as agreed by the interested persons or, in the absence of an 
agreement, as determined by the court. To conserve the assets of the estate, the court has 
broad discretion to limit the scope and the place and manner of the mediation and to asses 
the costs, including attorney’s fees, of the discovery against the interested person making 
it or against 1 or more of the beneficiaries of the estate or against the ward in such 
proportions as the court determines, considering, among other factors, the benefit derived 
from the mediation. An interested person may object to the rate of the mediator’s 
compensation within 15 days of the order of referral by serving an objection on all other 
interested persons and the mediator. 
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(e) Appearances. Unless otherwise stipulated by the interested persons or ordered by 
the court, an interested person is deemed to appear at a mediation convened pursuant to 
this rule if the interested person is physically present at the mediation conference.  

(f) Report on Mediation. 

(1) If agreement is reached as to any matter or issue, including legal or factual issues 
to be determined by the court, the agreement shall be reduced to writing, signed by the 
interested persons and their counsel, if any, and submitted to the court unless the 
interested persons agree otherwise. By stipulation of the interested persons, the 
agreement may be electronically or stenographically recorded and made under oath or 
affirmed. In such event, an appropriately signed transcript may be filed with the court.  

(2) When court approval is not necessary, the agreement shall become binding upon 
execution by the interested persons. When court approval is necessary, the agreement 
shall become binding upon approval. In all guardianship proceedings and all probate 
proceedings involving a person determined to be under the age of majority, a person with 
a developmental disability, or an incapacitated person, court approval shall be required. 

(3) If the interested persons participating in a court-ordered mediation do not reach an 
agreement as to any matter as a result of mediation, the mediator shall report the lack of 
an agreement to the court without comment or recommendation. With the consent of the 
interested persons, the mediator’s report may also identify any pending motions or 
outstanding legal issues, discovery process, or other action by any interested person 
which, if resolved or completed, would facilitate the possibility of a settlement. 

(4) In cases in which an interested person has been adjudicated incapacitated, is a 
person with a developmental disability, or is a minor, the court shall make a finding that 
such interested person’s interests were adequately represented. 

(g) Discovery. Unless stipulated to by the interested persons or ordered by the court, 
the mediation process shall not suspend discovery. 

(h) General Procedures. 

(1) Interim or Emergency Relief. An interested person may move for interim or 
emergency relief at any time. Mediation shall continue while the motion is pending 
absent a contrary order of the court, or a decision of the mediator to adjourn pending 
disposition of the motion. 

(2) Sanctions for Failure to Appear. If an interested person fails to appear at a 
court-ordered mediation conference without good cause, the court upon motion shall 
impose sanctions, including an award of mediator and attorneys’ fees and other costs, 
against the interested person failing to appear. Otherwise, unless stipulated by the 
interested persons or changed by order of the court, an interested person is deemed to 
appear at a mediation conference if the following persons are physically present:  



 6 

(A) The interested person or an entity’s representative having full authority to settle 
without further consultation; or 

(B) A representative of the insurance carrier for any insured, interested person who 
is not that carrier’s outside counsel and who has full authority to settle up to the amount 
of the interested person’s last demand or policy limits, whichever is less, without further 
consultation. 

(3) Adjournments. The mediator may adjourn the mediation conference at any time 
and may set times for reconvening the adjourned conference. No further notification is 
required for interested persons present at the adjourned conference. 

(4) Counsel. Counsel shall be permitted to communicate privately with their clients. 
The mediator shall at all times be in control of the mediation and the procedures to be 
followed in the mediation.  

(5) Communication with Interested Persons._The mediator may meet and consult 
privately with any interested person or persons or their counsel. 

Extensive discussions were had regarding concerns over mediation provisions being 
incorporated into the Probate Code, especially in the context of guardianship matters. A 
vote was taken on the original motion and the motion failed. A subsequent motion was 
made and seconded to approve the addition of the above-referenced rule, in concept, as to 
probate matters only. A vote was taken and the motion failed with 7 yeas and 8 nays.  

2. Proposed amendments to Rules 5.210 and/or 5.405 
 

A motion was made and seconded to revise Rule 5.210 in concept as follows:  
  
RULE 5.210. PROBATE OF WILLS WITHOUT ADMINISTRATION 
 

(a) Petition and Contents. [NO CHANGE] 
 

(b) Service. The petitioner shall comply with serve a copy of the petition on those 
persons who would be entitled to service in rule 5.240 with regard to service of a copy of 
the petition. 
 

(c) Objections. [NO CHANGE] 
 

(d) Order. The court’s order shall include a finding that the will has been executed as 
required by law and is admitted to probate. 
 

COMMITTEE NOTES 
 

Rule History 
 

2008 Revision: Subdivision (b) amended to reflect that service of the petition to admit a 
decedent’s will to probate without administration shall be served on the persons who would be 
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entitled to service of the notice of administration in a formal administration as set forth in Rule 
5.240. New subdivision (d) added to provide for an order admitting the decedent’s will to probate 
without administration. Committee notes revised. 

Statutory References 
 

§ 731.201, Fla. Stat. General definitions. 
§ 731.301, Fla. Stat. Notice. 
§ 732.502, Fla. Stat. Execution of wills. 
§ 732.503, Fla. Stat. Self–proof of will. 
§ 733.103(1), Fla. Stat. Effect of probate. 
§ 733.201, Fla. Stat. Proof of wills. 
§ 733.202, Fla. Stat. Petition. 
§ 733.204, Fla. Stat. Probate of a will written in a foreign language. 
§ 733.205, Fla. Stat. Probate of notarial will. 
§ 733.206, Fla. Stat. Probate of will of resident after foreign probate. 
§ 733.207, Fla. Stat. Establishment and probate of lost or destroyed will. 
§ 734.104, Fla. Stat. Foreign wills; admission to record; effect on title. 
 
Rule References 

 
Fla. Prob. R. 5.015 General definitions. 
Fla. Prob. R. 5.020 Pleadings, verification; motions. 
Fla. Prob. R. 5.205(a)(7) Filing evidence of death. 
Fla. Prob. R. 5.215 Authenticated copy of will. 
Fla. Prob. R. 5.216 Will written in foreign language. 
Fla. Prob. R. 5.230 Commission to prove will.  
Fla. Prob. R. 5.240 Notice of administration. 
Fla. Prob. R. 5.270 Revocation of probate.  
 

After discussion, a vote was taken and the motion passed unanimously. The 
matter was then referred to the Style Committee. 
 

A discussion was had regarding revisions to Rule 5.405 to address concerns 
regarding the proper persons to be noticed in homestead proceedings. This matter was 
referred back to the North Florida Subcommittee for further consideration. 
 
IV. New Business 
 
 A. The Committee next considered the following four technical amendments 
to the Rules based on the recommendation of Craig Shaw, the Bar Liaison to the 
Committee: 
 

1) Rule 5.200 — To make titles consistent, amend subdivision (e) as follows: 
“the priority, under the code Florida Probate Code, of the person whose appointment…..” 
 

2) Rule 5.440 — To make title consistent, amend the title of the rule to read 
as follows: “Proceedings for Removal of Personal Representative”. 
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3) Rule 5.710 — To correct a typographical error, amend subdivision (e) as 
follows: “The public guardian, as guardian of a ward, shall file: . . .  
 (e) a report of an independent audit by a qualified certified public accountant, file 
to be filed with the Statewide Public Guardianship Office every 2 years.” 
 

4) Rule 5.725 — Amend the first sentence of subdivision (c) as follows: 
“The authority of a monitor appointed under this section expires 60 days…..” 
 
A motion was made and seconded to approve the slate of changes set forth above. A vote 
was taken and the motion passed unanimously. The matters were then referred to the 
Style Committee. 
 
The Committee also considered a series of modifications to the Committee Notes 
recommended by Craig Shaw, Bar Liaison to the Committee, as follows: 
 

1) Rule 5.020 — Amend “Rule References” to add references to new 
5.345(h) and 5.346(d) (“Verification”). 
 

2) Rule 5.150 — Amend “Rule References” to reflect title change to Rule 
5.697 (“Magistrates’ review of guardianship inventories, accountings, and plans”). 
 

3) Rule 5.170 — Amend “Statutory References” to add reference to new F.S. 
731.1035 (“Applicable rules of evidence”). 
 

4) Rule 5.470 — Amend “Rule References” to correct title of Fed.R.Civ.P. 
44 to read “Proving an official record.” 
 
A motion was made and seconded to approve the slate of changes above. A vote was 
taken and the motion passed unanimously. 
 
 B. A discussion was had regarding the monitoring of proposed legislation 
from the Probate Law and Procedure Committee and the Guardianship Law Committee. 
Tae Kelley Bronner agreed to serve as an informal liaison to the Probate Law and 
Procedure Committee and Alexandra Rieman agreed to serve as an informal liaison to the 
Guardianship Law Committee. 
 
V. Open Discussion and Adjournment 
 
 The next meeting of the Committee was tentatively set for Friday, January 16, 
2009, at the Hyatt Regency, Miami. 
 
 The meeting was adjourned at 3:00 p.m. 
 
       Respectfully submitted, 
       /s/ Tasha K. Pepper-Dickinson 
       Acting Secretary 
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