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Amendments to the Rule of Appellate Procedure within 
Rules 9.040, 9.100, 9.110, 9.120, 9.130, 9.160, and 9.360 

The Appellate Court Rules Committee, in compliance with Florida Rule of 
Judicial Administration 2.140(a), invite comments on proposed amendments 
within Rules 9.040, 9.100, 9.110, 9.120, 9.130, 9.160, and 9.360. Interested 
persons have until April 30, 2020, to submit any comments, electronically, to 
Thomas D. Hall, Chair of the Appellate Court Rules Committee, at thall@mills-
appeals.com, and to Bar attorney liaison, Krys Godwin, at thall@mills-
appeals.com. 

RULE 9.040. GENERAL PROVISIONS 

(a) Complete Determination. In all proceedings a court shall have such 
jurisdiction as may be necessary for a complete determination of the cause. 

(b) Forum. 

(1) If a proceeding is commenced in an inappropriate court, that 
court shall transfer the cause to an appropriate court. 

(2) After a lower tribunal renders an order transferring venue, the 
appropriate court to review otherwise reviewable nonfinal orders is as follows: 

(A) After rendition of an order transferring venue, the 
appropriate court to review the nonfinal venue order, all other reviewable nonfinal 
orders rendered prior to or simultaneously with the venue order, any order staying, 
vacating, or modifying the transfer of venue order, or an order dismissing a cause 
for failure to pay venue transfer fees, is the court that would review nonfinal orders 
in the cause, had venue not been transferred. 

(B) After rendition of an order transferring venue, the 
appropriate court to review any subsequently rendered reviewable nonfinal order, 
except for those orders listed in subdivision (b)(2)(A), is the court that would 
review the order, if the cause had been filed in the lower tribunal to which venue 
was transferred. 
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(C) The clerk of the lower tribunal whose order is being 
reviewed shall perform the procedures required by these provisions regarding 
transfer of venue, including accepting and filing a notice of appeal. If necessary to 
facilitate nonfinal review, after an order transferring venue has been rendered, the 
clerk of the lower tribunal shall copy and retain such portions of the record as are 
necessary for review of the nonfinal order. If the file of the cause has been 
transferred to the transferee tribunal before the notice of appeal is filed in the 
transferring tribunal, the clerk of the transferee tribunal shall copy and transmit to 
the transferring tribunal such portions of the record as are necessary for review of 
the nonfinal order. 

(c) Remedy. If a party seeks an improper remedy, the cause shall be 
treated as if the proper remedy had been sought; provided that it shall not be the 
responsibility of the court to seek the proper remedy. 

(d) Amendment. At any time in the interest of justice, the court may 
permit any part of the proceeding to be amended so that it may be disposed of on 
the merits. In the absence of amendment, the court may disregard any procedural 
error or defect that does not adversely affect the substantial rights of the parties. 

(e) Assignments of Error. Assignments of error are neither required nor 
permitted. 

(f) Filing Fees and Other Non-Jurisdictional Matters. Filing fees may 
be paid by check or money orderany method accepted by the clerk or the court. 
Failure to submit filing fees timely or timely file additional copies of notices, 
petitions, or orders designated in the notice of appeal shall not be jurisdictional; 
provided that such failure may be the subject of appropriate sanctions 

(g) Clerks’ Duties. On filing of a notice prescribed by these rules, the 
clerk shall forthwith transmit the fee and a certified copy of the notice, showing the 
date of filing, to the court. If jurisdiction has been invoked under rule 
9.030(a)(2)(A)(v) or (a)(2)(A)(vi), or if a certificate has been issued by a district 
court of appeal under rule 9.030(a)(2)(B), the clerk of the district court of appeal 
shall transmit copies of the certificate and decision or order and any suggestion, 
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replies, or appendices with the certified copy of the notice. Notices to review final 
orders of county and circuit courts in civil cases shall be recorded. 

(h) Non-Jurisdictional Matters. Failure of a clerk or a party timely to 
file fees or additional copies of notices or petitions or the conformed copy of the 
order or orders designated in the notice of appeal shall not be jurisdictional; 
provided that such failure may be the subject of appropriate sanction. 

(i) Request to Determine Confidentiality of Appellate Court Records. 
Requests to determine the confidentiality of appellate records are governed by 
Florida Rule of Judicial Administration 2.420. 

Committee Notes 

1977 Amendment. This rule sets forth several miscellaneous matters of general 
applicability. 

Subdivision (a) is derived from the last sentence of former rule 2.1(a)(5)(a), which 
concerned direct appeals to the supreme court. This provision is intended to guarantee that once 
the jurisdiction of any court is properly invoked, the court may determine the entire case to the 
extent permitted by substantive law. This rule does not extend or limit the constitutional or 
statutory jurisdiction of any court. 

Subdivisions (b) and (c) implement article V, section 2(a), Florida Constitution. Former 
rule 2.1(a)(5)(d) authorized transfer if an improper forum was chosen, but the former rules did 
not address the problem of improper remedies being sought. The advisory committee does not 
consider it to be the responsibility of the court to seek the proper remedy for any party, but a 
court may not deny relief because a different remedy is proper. Under these provisions a case 
will not be dismissed automatically because a party seeks an improper remedy or invokes the 
jurisdiction of the wrong court. The court must instead treat the case as if the proper remedy had 
been sought and transfer it to the court having jurisdiction. All filings in the case have the same 
legal effect as though originally filed in the court to which transfer is made. This rule is intended 
to supersede Nellen v. State, 226 So. 2d 354 (Fla. 1st DCA 1969), in which a petition for a 
common law writ of certiorari was dismissed by the district court of appeal because review was 
properly by appeal to the appropriate circuit court, and Engel v. City of North Miami, 115 So. 2d 
1 (Fla. 1959), in which a petition for a writ of certiorari was dismissed because review should 
have been by appeal. Under this rule, a petition for a writ of certiorari should be treated as a 
notice of appeal, if timely. 
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Subdivision (d) is the appellate procedure counterpart of the harmless error statute, 
section 59.041, Florida Statutes (1975). It incorporates the concept contained in former rule 
3.2(c), which provided that deficiencies in the form or substance of a notice of appeal were not 
grounds for dismissal, absent a clear showing that the adversary had been misled or prejudiced. 
Amendments should be liberally allowed under this rule, including pleadings in the lower 
tribunal, if it would not result in irremediable prejudice. 

Subdivision (e) is intended to make clear that assignments of error have been abolished 
by these rules. It is not intended to extend the scope of review to matters other than judicial acts. 
If less than the entire record as defined in rule 9.200(a)(1) is to be filed, rule 9.200(a)(2) requires 
service of a statement of the judicial acts for which review is sought. This requirement also 
applies under rule 9.140(d). As explained in the commentary accompanying those provisions, 
such a statement does not have the same legal effect as an assignment of error under the former 
rules. 

Subdivision (f) permits payment of filing fees by check or money order and carries 
forward the substance of former rule 3.2(a), which allowed payments in cash. 

Subdivision (g) is derived from former rules 3.2(a) and 3.2(e). Under these rules, notices 
and fees are filed in the lower tribunal unless specifically stated otherwise. The clerk must 
transmit the notice and fees immediately. This requirement replaces the provision of the former 
rules that the notice be transmitted within 5 days. The advisory committee was of the view that 
no reason existed for any delays. The term “forthwith” should not be construed to prevent the 
clerk from delaying transmittal of a notice of criminal appeal for which no fee has been filed for 
the period of time necessary to obtain an order regarding solvency for appellate purposes and the 
appointment of the public defender for an insolvent defendant. This provision requires recording 
of the notice if review of a final trial court order in a civil case is sought. When supreme court 
jurisdiction is invoked on the basis of the certification of a question of great public interest, the 
clerk of the district court of appeal is required to transmit a copy of the certificate and the 
decision to the court along with the notice and fees. 

Subdivision (h) is intended to implement the decision in Williams v. State, 324 So. 2d 74 
(Fla. 1975), in which it was held that only the timely filing of the notice of appeal is 
jurisdictional. The proviso permits the court to impose sanctions if there is a failure to timely file 
fees or copies of the notice or petition. 

The advisory committee considered and rejected as too difficult to implement a proposal 
of the bar committee that the style of a cause should remain the same as in the lower tribunal. 

It should be noted that these rules abolish the practice of permitting Florida trial courts to 
certify questions to an appellate court. The former rules relating to the internal government of the 
courts and the creation of the advisory committee have been eliminated as irrelevant to appellate 
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procedure. At its conference of June 27, however, the court unanimously voted to establish a 
committee to, among other things, prepare a set of administrative rules to incorporate matters of 
internal governance formerly contained in the appellate rules. The advisory committee has 
recommended that its existence be continued by the supreme court. 

1980 Amendment. Subdivision (g) was amended to direct the clerk of the district court 
to transmit copies of the district court decision, the certificate, the order of the trial court, and the 
suggestion, replies, and appendices in all cases certified to the supreme court under rule 
9.030(a)(2)(B) or otherwise certified under rule 9.030(a)(2)(A)(v) or (a)(2)(A)(vi). 

1992 Amendment. Subdivision (h) was amended to provide that the failure to attach 
conformed copies of the order or orders designated in a notice of appeal as is now required by 
rules 9.110(d), 9.130(c), and 9.160(c) would not be a jurisdictional defect, but could be the basis 
of appropriate sanction by the court if the conformed copies were not included with the notice of 
appeal. 

2000 Amendment. In the event non-final or interlocutory review of a reviewable, non-
final order is sought, new subdivision 9.040(b)(2) specifies which court should review such 
order, after rendition of an order transferring venue to another lower tribunal outside the 
appellate district of the transferor lower tribunal. It is intended to change and clarify the rules 
announced in Vasilinda v. Lozano, 631 So. 2d 1082 (Fla. 1994), and Cottingham v. State, 672 So. 
2d 28 (Fla. 1996). The subdivision makes the time a venue order is rendered the critical factor in 
determining which court should review such non-final orders, rather than the time fees are paid, 
or the time the file is received by the transferee lower tribunal, and it applies equally to civil as 
well as criminal cases. If review is sought of the order transferring venue, as well as other 
reviewable non-final orders rendered before the change of venue order is rendered, or ones 
rendered simultaneously with it, review should be by the court that reviews such orders from the 
transferring lower tribunal. If review is sought of reviewable, non-final orders rendered after the 
time the venue order is rendered, review should be by the court that reviews such orders from the 
transferee lower tribunal. The only exceptions are for review of orders staying or vacating the 
transfer of venue order, or an order dismissing the cause for failure to pay fees, which should be 
reviewed by the court that reviews orders from the transferring lower tribunal. This paragraph is 
not intended to apply to review of reviewable non-final orders, for which non-final or 
interlocutory review is not timely sought or perfected. 

 

RULE 9.100. ORIGINAL PROCEEDINGS 

(a) Applicability. This rule applies to those proceedings that invoke the 
jurisdiction of the courts described in rules 9.030(a)(3), (b)(2), (b)(3), (c)(2), and 
(c)(3) for the issuance of writs of mandamus, prohibition, quo warranto, certiorari, 
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and habeas corpus, and all writs necessary to the complete exercise of the courts’ 
jurisdiction; and for review of nonfinal administrative action. 

(b) Commencement; Parties. The original jurisdiction of the court shall 
be invoked by filing a petition, accompanied by any filing fees prescribed by law, 
with the clerk of the court having jurisdiction. The parties to the proceeding shall 
be as follows:  

(1) If the petition seeks review of an order entered by a lower 
tribunal, all parties to the proceeding in the lower tribunal who are not named as 
petitioners shall be named as respondents. 

(2) If the original jurisdiction of the court is invoked to enforce a 
private right, the proceedings shall not be brought on the relation of the state. 

(3) The following officials shall not be named as respondents to a 
petition, but a copy of the petition shall be served on the official who issued the 
order that is the subject of the petition: 

(A) judges of lower tribunals shall not be named as 
respondents to petitions for certiorari; 

(B) individual members of agencies, boards, and 
commissions of local governments shall not be named as respondents to petitions 
for review of quasi-judicial action; and 

(C) officers presiding over administrative proceedings, such 
as hearing officers and administrative law judges, shall not be named as 
respondents to petitions for review of nonfinal agency action. 

(c) Petitions for Certiorari; Review of Nonfinal Agency Action; 
Review of Prisoner Disciplinary Action. The following shall be filed within 30 
days of rendition of the order to be reviewed: 

(1) a petition for certiorari; 
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(2) a petition to review quasi-judicial action of agencies, boards, 
and commissions of local government, which action is not directly appealable 
under any other provision of general law but may be subject to review by 
certiorari;  

(3) a petition to review nonfinal agency action under the 
Administrative Procedure Act; or 

(4) a petition challenging an order of the Department of 
Corrections entered in prisoner disciplinary proceedings. 

(d) Orders Excluding or Granting Access to Press or Public. 

(1) A petition to review an order excluding the press or public 
from, or granting the press or public access to, any proceeding, any part of a 
proceeding, or any records of the judicial branch, shall be filed in the court as soon 
as practicable following rendition of the order to be reviewed, if written, or 
announcement of the order to be reviewed, if oral, but no later than 30 days after 
rendition of the order. A copy of the petition shall be furnished to the person (or 
chairperson of the collegial administrative agency) issuing the order, the parties to 
the proceeding, and any affected non-parties, as defined in Florida Rule of Judicial 
Administration 2.420. 

(2) The court shall immediately consider the petition to determine 
whether a stay of proceedings in the lower tribunal or the order under review is 
appropriate and, on its own motion or that of any party, the court may order a stay 
on such conditions as may be appropriate. Any motion to stay an order granting 
access to a proceeding, any part of a proceeding, or any records of the judicial 
branch made under this subdivision must include a signed certification by the 
movant that the motion is made in good faith and is supported by a sound factual 
and legal basis. Pending the court’s ruling on the motion to stay, the clerk of the 
court and the lower tribunal shall treat as confidential those proceedings or those 
records of the judicial branch that are the subject of the motion to stay. 

(3) Review of orders under this subdivision shall be expedited. 
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(e) Petitions for Writs of Mandamus and Prohibition Directed to a 
Judge or Lower Tribunal. When a petition for a writ of mandamus or prohibition 
seeks a writ directed to a judge or lower tribunal, the following procedures apply: 

(1) Caption. The name of the judge or lower tribunal shall be 
omitted from the caption. The caption shall bear the name of the petitioner and 
other parties to the proceeding in the lower tribunal who are not petitioners shall be 
named in the caption as respondents. 

(2) Parties. The judge or the lower tribunal is a formal party to the 
petition for mandamus or prohibition and must be named as such in the body of the 
petition (but not in the caption). The petition must be served on all parties, 
including any judge or lower tribunal who is a formal party to the petition. 

(3) Response. Following the issuance of an order pursuant to 
subdivision (h), the responsibility for responding to a petition is that of the litigant 
opposing the relief requested in the petition. Unless otherwise specifically ordered, 
the judge or lower tribunal has no obligation to file a response. The judge or lower 
tribunal retains the discretion to file a separate response should the judge or lower 
tribunal choose to do so. The absence of a separate response by the judge or lower 
tribunal shall not be deemed to admit the allegations of the petition. 

(f) Review Proceedings in Circuit Court. 

(1) Applicability. The following additional requirements apply to 
those proceedings that invoke the jurisdiction of the circuit court described in rules 
9.030(c)(2) and (c)(3) to the extent that the petition involves review of judicial or 
quasi-judicial action. 

(2) Caption. The caption shall contain a statement that the petition 
is filed pursuant to this subdivision. 

(3) Duties of the Circuit Court Clerk. When a petition prescribed 
by this subdivision is filed, the circuit court clerk shall forthwith transmit the 
petition to the administrative judge of the appellate division, or other appellate 



Proposed Amendments to Florida Rules of Appellate Procedure 9 

judge or judges as prescribed by administrative order, for a determination as to 
whether an order to show cause should be issued. 

(4) Default. The clerk of the circuit court shall not enter a default 
in a proceeding where a petition has been filed pursuant to this subdivision. 

(g) Petition. The petition shall be accompanied by any required filing fee 
except as provided in rule 9.430 for proceedings by indigents. The caption shall 
contain the name of the court and the name and designation of all parties on each 
side. The petition shall not exceed 50 pages in length and shall contain: 

(1) the basis for invoking the jurisdiction of the court; 

(2) the facts on which the petitioner relies; 

(3) the nature of the relief sought; and 

(4) argument in support of the petition and appropriate citations of 
authority. 

If the petition seeks an order directed to a lower tribunal, the petition shall be 
accompanied by an appendix as prescribed by rule 9.220, and the petition shall 
contain references to the appropriate pages of the supporting appendix. 

(h) Order to Show Cause. If the petition demonstrates a preliminary 
basis for relief, a departure from the essential requirements of law that will cause 
material injury for which there is no adequate remedy by appeal, or that review of 
final administrative action would not provide an adequate remedy, the court may 
issue an order either directing the respondent to show cause, within the time set by 
the court, why relief should not be granted or directing the respondent to otherwise 
file, within the time set by the court, a response to the petition. In prohibition 
proceedings, the issuance of an order directing the respondent to show cause shall 
stay further proceedings in the lower tribunal. 

(i) Record. A record shall not be transmitted to the court unless ordered. 
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(j) Response. Within the time set by the court, the respondent may serve 
a response, which shall not exceed 50 pages in length and which shall include 
argument in support of the response, appropriate citations of authority, and 
references to the appropriate pages of the supporting appendices. 

(k) Reply. Within 30 days thereafter or such other time set by the court, 
the petitioner may serve a reply, which shall not exceed 15 pages in length, and 
supplemental appendix. 

(l) General Requirements; Fonts. The lettering in all petitions, 
responses, and replies filed under this rule shall be black and in distinct type, 
double-spaced, with margins no less than 1 inch. Lettering in script or type made in 
imitation of handwriting shall not be permitted. Footnotes and quotations may be 
single spaced and shall be in the same size type, with the same spacing between 
characters, as the text. Computer-generated petitions, responses, and replies shall 
be submitted in either Times New Roman 14-point font or Courier New 12-point 
font. All computer-generated petitions, responses, and replies shall contain a 
certificate of compliance signed by counsel, or the party if unrepresented, 
certifying that the petition, response, or reply complies with the font requirements 
of this rule. The certificate of compliance shall be contained in the petition, 
response, or reply immediately following the certificate of service. 

Committee Notes 

1977 Amendment. This rule replaces former rule 4.5, except that the procedures 
applicable to supreme court review of decisions of the district courts of appeal on writs of 
constitutional certiorari are set forth in rule 9.120; and supreme court direct review of 
administrative action on writs of certiorari is governed by rule 9.100. This rule governs 
proceedings invoking the supreme court’s jurisdiction to review an interlocutory order passing 
on a matter where, on final judgment, a direct appeal would lie in the supreme court. The 
procedures set forth in this rule implement the supreme court’s decision in Burnsed v. Seaboard 
Coastline R.R., 290 So. 2d 13 (Fla. 1974), that such interlocutory review rests solely within its 
discretionary certiorari jurisdiction under article V, section 3(b)(3), Florida Constitution, and that 
its jurisdiction would be exercised only when, on the peculiar circumstances of a particular case, 
the public interest required it. This rule abolishes the wasteful current practice in such cases of 
following the procedures governing appeals, with the supreme court treating such appeals as 
petitions for the writ of certiorari. This rule requires that these cases be prosecuted as petitions 
for the writ of certiorari. 



Proposed Amendments to Florida Rules of Appellate Procedure 11 

This rule also provides the procedures necessary to implement the Administrative 
Procedure Act, section 120.68(1), Florida Statutes (Supp. 1976), which provides for judicial 
review of non-final agency action “if review of the final agency decision would not provide an 
adequate remedy.” It was the opinion of the advisory committee that such a right of review is 
guaranteed by the statute and is not dependent on a court rule, because article V, section 4(b)(2), 
Florida Constitution provides for legislative grants of jurisdiction to the district courts to review 
administrative action without regard to the finality of that action. The advisory committee was 
also of the view that the right of review guaranteed by the statute is no broader than the generally 
available common law writ of certiorari, although the statutory remedy would prevent resort to 
an extraordinary writ. 

Subdivisions (b) and (c) set forth the procedure for commencing an extraordinary writ 
proceeding. The time for filing a petition for common law certiorari is jurisdictional. If common 
law certiorari is sought to review an order issued by a lower tribunal consisting of more than 1 
person, a copy of the petition should be furnished to the chairperson of that tribunal. 

Subdivision (d) sets forth the procedure for appellate review of orders excluding the press 
or public from access to proceedings or records in the lower tribunal. It establishes an entirely 
new and independent means of review in the district courts, in recognition of the decision in 
English v. McCrary, 348 So. 2d 293 (Fla. 1977), to the effect that a writ of prohibition is not 
available as a means to obtain review of such orders. Copies of the notice must be served on all 
parties to the proceeding in the lower tribunal, as well as the person who, or the chairperson of 
the agency that, issued the order. 

No provision has been made for an automatic stay of proceedings, but the district court is 
directed to consider the appropriateness of a stay immediately on the notice being filed. 
Ordinarily an order excluding the press and public will be entered well in advance of the closed 
proceedings in the lower tribunal, so that there will be no interruption of the proceeding by 
reason of the appellate review. In the event a challenged order is entered immediately before or 
during the course of a proceeding and it appears that a disruption of the proceeding will be 
prejudicial to 1 or more parties, the reviewing court on its own motion or at the request of any 
party shall determine whether to enter a stay or to allow the lower tribunal to proceed pending 
review of the challenged order. See State ex rel. Miami Herald Publishing Co. v. McIntosh, 340 
So. 2d 904, 911 (Fla. 1977). 

This new provision implements the “strict procedural safeguards” requirement laid down 
by the United States Supreme Court in National Socialist Party of America v. Village of Skokie, 
432 U.S. 43, 97 S.Ct. 2205, 53 L.Ed.2d 96 (1977). In that case the Court held that state restraints 
imposed on activities protected by the First Amendment must be either immediately reviewable 
or subject to a stay pending review. 



Proposed Amendments to Florida Rules of Appellate Procedure 12 

Subdivision (e) sets forth the contents of the initial pleading. The party seeking relief 
must file a petition stating the authority by which the court has jurisdiction of the case, the 
relevant facts, the relief sought, and argument supported by citations of authority. This rule does 
not allow the petitioner to file a brief. Any argument or citations of authority that the petitioner 
desires to present to the court must be contained in the petition. This change in procedure is 
intended to eliminate the wasteful current practice of filing repetitive petitions and briefs. Under 
subdivision (g) no record is required to be filed unless the court so orders, but under subdivision 
(e) the petitioner must file an appendix to the petition containing conformed copies of the order 
to be reviewed and other relevant material, including portions of the record, if a record exists. 
The appendix should also contain any documents that support the allegations of fact contained in 
the petition. A lack of supporting documents may, of course, be considered by the court in 
exercising its discretion not to issue an order to show cause. 

Under subdivisions (f), (h), and (i), if the allegations of the petition, if true, would 
constitute grounds for relief, the court may exercise its discretion to issue an order requiring the 
respondent to show cause why the requested relief should not be granted. A single responsive 
pleading (without a brief) may then be served, accompanied by a supplemental appendix, within 
the time period set by the court in its order to show cause. The petitioner is then allowed 20 days 
to serve a reply and supplemental appendix, unless the court sets another time. It should be noted 
that the times for response and reply are computed by reference to service rather than filing. This 
practice is consistent throughout these rules except for initial, jurisdictional filings. The emphasis 
on service, of course, does not relieve counsel of the responsibility for filing original documents 
with the court as required by rule 9.420(b); it merely affects the time measurements. 

Except as provided automatically under subdivision (f), a stay pending resolution of the 
original proceeding may be obtained under rule 9.310. 

Transmittal of the record under order of the court under subdivision (g) shall be in 
accordance with the instructions and times set forth in the order. 

1980 Amendment. The rule was amended by deleting its reference to former rule 
9.030(a)(2)(B) to reflect the 1980 revisions to article V, section 3(b), Florida Constitution that 
eliminated supreme court review by certiorari of non-final orders that would have been 
appealable if they had been final orders. The procedures applicable to discretionary supreme 
court review of district court decisions under rule 9.030(a)(2)(A) are governed by rule 9.120. The 
procedures applicable to supreme court discretionary review of trial court orders and judgments 
certified by the district courts under rule 9.030(a)(2)(B) are set forth in rule 9.125. 

Subdivision (d) was amended to delete references to the district courts of appeal as the 
proper court for review of orders excluding the press and public, because the appropriate court 
could also be a circuit court or the supreme court. 
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1992 Amendment. Subdivision (b) was amended to add 2 provisions clarifying 
designation of parties to original proceedings. The first change eliminates the practice of 
bringing original proceedings on the relation of the state and instead requires that if a private 
right is being enforced, an action must be brought in the names of the parties. Second, this 
subdivision now requires that all parties not named as petitioners be included in the style as 
respondents, consistent with rules 9.020(f)(3) and (f)(4). 

Subdivision (c) was amended to eliminate the practice of naming lower court judges, 
members of administrative bodies, and hearing officers as respondents in petitions for certiorari 
and for review of non-final agency action. Such individuals still are to be served a copy of the 
petition, but the amendment is to eliminate any suggestion that they are parties or adverse to the 
petitioner. 

Subdivision (c) also was amended to reflect that review of final administrative action, 
taken by local government agencies, boards, and commissions acting in a quasi-judicial capacity, 
is subject to the requirement that the petition for writ of certiorari be filed within 30 days of 
rendition of the order to be reviewed. 

Subdivision (e) was amended to require that the petition, the jurisdictional document, 
identify all parties on each side to assist the court in identifying any potential conflicts and to 
identify all parties to the proceeding as required by subdivision (b) of this rule. Additionally, this 
subdivision was amended to require, consistent with rule 9.210(b)(3), that the petition make 
references to the appropriate pages of the appendix that is required to accompany the petition. 

Subdivision (f) was amended to add the existing requirement in the law that a petition 
must demonstrate not only that there has been a departure from the essential requirements of law, 
but also that that departure will cause material injury for which there is no adequate remedy by 
appeal. This subdivision, without amendment, suggested that it established a standard other than 
that recognized by Florida decisional law. 

Subdivision (h) was amended to require that any response, like the petition, contain 
references to the appropriate pages of appendices, consistent with subdivision (f) of this rule and 
rules 9.210(b)(3) and 9.210(c). 

1996 Amendment. The reference to “common law” certiorari in subdivision (c)(1) was 
removed so as to make clear that the 30-day filing limit applies to all petitions for writ of 
certiorari. 

Subdivision (c)(4) is new and pertains to review formerly available under rule 1.630. It 
provides that a prisoner’s petition for extraordinary relief, within the original jurisdiction of the 
circuit court under rule 9.030(c)(3) must be filed within 30 days after final disposition of the 
prisoner disciplinary proceedings conducted through the administrative grievance process under 
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chapter 33, Florida Administrative Code. See Jones v. Florida Department of Corrections, 615 
So. 2d 798 (Fla. 1st DCA 1993). 

Subdivision (e) was added, and subsequent subdivisions re-lettered, in order to alter the 
procedural requirements placed or apparently placed on lower court judges in prohibition and 
mandamus proceedings. The duty to respond to an Order to Show Cause is expressly placed on 
the party opposing the relief requested in the petition, and any suggestion of a duty to respond on 
the part of the lower court judge is removed. The lower court judge retains the option to file a 
response. In those circumstances in which a response from the lower tribunal is desirable, the 
court may so order. 

Subdivision (f) was added to clarify that in extraordinary proceedings to review lower 
tribunal action this rule, and not Florida Rule of Civil Procedure 1.630, applies and to specify the 
duties of the clerk in such proceedings, and to provide a mechanism for alerting the clerk to the 
necessity of following these procedures. If the proceeding before the circuit court is or may be 
evidentiary in nature, then the procedures of the Florida Rules of Civil Procedure should be 
followed. 

1999 Amendment. Page limits were added to impose text limitations on petitions, 
responses and replies consistent with the text limitations applicable to briefs under Rule 9.210. 

2010 Amendment. Subdivision (d) is revised to allow review not only of orders that 
deny access to records of the judicial branch or judicial proceedings, but also those orders that 
deny motions to seal or otherwise grant access to such records or proceedings claimed to be 
confidential. This revision is intended to recognize and balance the equal importance of the 
constitutional right of privacy, which includes confidentiality, and the constitutional right of 
access to judicial records and proceedings. The previous rule allowed review of orders denying 
access only “if the proceedings or records are not required by law to be confidential.” This 
provision is eliminated because it is unworkable in that such a determination of what is required 
by law to be confidential usually concerns the merits of whether the proceedings or records 
should be confidential in the first instance. Outer time limits for seeking review are added. 
Subdivision (d)(2) is revised to provide continued confidentiality of judicial proceedings and 
records to which the order under review has granted access upon the filing of a motion to stay 
that order until the court rules on the motion to stay. The former subdivision (d)(3) concerning 
oral argument is deleted as unnecessary in light of Rule 9.320. New subdivision (d)(3) is a 
recognition of the public policy that favors expedited review of orders denying access and the 
provision for expedited review in Florida Rule of Judicial Administration 2.420. 

2010 Note. As provided in Rule 9.040, request to determine the confidentiality of 
appellate court records are governed by Florida Rule of Judicial Administration 2.420.  

Court Commentary 
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2000. As to computer-generated petitions, responses, and replies, strict font requirements 
were imposed in subdivision (l) for at least three reasons: 

First and foremost, appellate petitions, responses, and replies are public records that the 
people have a right to inspect. The clear policy of the Florida Supreme Court is that advances in 
technology should benefit the people whenever possible by lowering financial and physical 
barriers to public record inspection. The Court’s eventual goal is to make all public records 
widely and readily available, especially via the Internet. Unlike paper documents, electronic 
documents on the Internet will not display properly on all computers if they are set in fonts that 
are unusual. In some instances, such electronic documents may even be unreadable. Thus, the 
Court adopted the policy that all computer-generated appellate petitions, responses, and replies 
be filed in one of two fonts—either Times New Roman 14-point or Courier New 12-point—that 
are commonplace on computers with Internet connections. This step will help ensure that the 
right to inspect public records on the Internet will be genuinely available to the largest number of 
people. 

Second, Florida’s court system as a whole is working toward the day when electronic 
filing of all court documents will be an everyday reality. Though the technology involved in 
electronic filing is changing rapidly, it is clear that the Internet is the single most significant 
factor influencing the development of this technology. Electronic filing must be compatible with 
Internet standards as they evolve over time. It is imperative for the legal profession to become 
accustomed to using electronic document formats that are most consistent with the Internet. 

Third, the proliferation of vast new varieties of fonts in recent years poses a real threat 
that page-limitation rules can be circumvented through computerized typesetting. The only way 
to prevent this is to establish an enforceable rule on standards for font use. The subject font 
requirements are most consistent with this purpose and the other two purposes noted above. 

Subdivision (l) was also amended to require that immediately after the certificate of service in 
computer-generated petitions, responses, and replies, counsel (or the party if unrepresented) shall sign 
a certificate of compliance with the font standards set forth in this rule for computer-generated 
petitions, responses, and replies. 

 

RULE 9.110. APPEAL PROCEEDINGS TO REVIEW FINAL ORDERS 
OF LOWER TRIBUNALS AND ORDERS GRANTING 
NEW TRIAL IN JURY AND NONJURY CASES 

(a) Applicability. This rule applies to those proceedings that: 

(1) invoke the appeal jurisdiction of the courts described in rules 
9.030(a)(1), (b)(1)(A), and (c)(1)(A); 
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(2) seek review of administrative action described in rules 
9.030(b)(1)(C) and (c)(1)(C); and 

(3)  seek review of orders granting a new trial in jury and nonjury 
civil and criminal cases described in rules 9.130(a)(4) and 9.140(c)(1)(C). 

(b) Commencement. Jurisdiction of the court under this rule shall be 
invoked by filing a notice, accompanied by any filing fees prescribed by law, with 
the clerk of the lower tribunal within 30 days of rendition of the order to be 
reviewed, except as provided in rule 9.140(c)(3). 

(c) Exception; Administrative Action. In an appeal to review final 
orders of lower administrative tribunals, the appellant shall file the notice with the 
clerk of the lower administrative tribunal within 30 days of rendition of the order 
to be reviewed, and shall also file a copy of the notice, accompanied by any filing 
fees prescribed by law, with the clerk of the court. 

(d) Notice of Appeal. The notice of appeal shall be substantially in the 
form prescribed by rule 9.900(a). The caption shall contain the name of the lower 
tribunal, the name and designation of at least 1 party on each side, and the case 
number in the lower tribunal. The notice shall contain the name of the court to 
which the appeal is taken, the date of rendition, and the nature of the order to be 
reviewed. Except in criminal cases, a conformed copy of the order or orders 
designated in the notice of appeal shall be attached to the notice together with any 
order entered on a timely motion postponing rendition of the order or orders 
appealed. 

(e) Record. Within 50 days of filing the notice, the clerk shall prepare the 
record prescribed by rule 9.200 and serve copies of the index on all parties. Within 
110 days of filing the notice, the clerk shall electronically transmit the record to the 
court. 

(f) Briefs. The appellant’s initial brief shall be served within 70 days of 
filing the notice. Additional briefs shall be served as prescribed by rule 9.210. 
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(g) Cross-Appeal. An appellee may cross-appeal by serving a notice 
within 15 days of service of the appellant’s timely filed notice of appeal or within 
the time prescribed for filing a notice of appeal, whichever is later. The notice of 
cross-appeal, accompanied by any filing fees prescribed by law, shall be filed 
either before service or immediately thereafter in the same manner as the notice of 
appeal. 

(h) Scope of Review. Except as provided in subdivision (k), the court 
may review any ruling or matter occurring before filing of the notice. Multiple 
final orders may be reviewed by a single notice, if the notice is timely filed as to 
each such order. 

(i) Exception; Bond Validation Proceedings. If the appeal is from an 
order in a proceeding to validate bonds or certificates of indebtedness, the record 
shall not be transmitted unless ordered by the supreme court. The appellant’s initial 
brief, accompanied by an appendix as prescribed by rule 9.220, shall be served 
within 20 days of filing the notice. Additional briefs shall be served as prescribed 
by rule 9.210. 

(j) Exception; Appeal Proceedings from District Courts of Appeal. If 
the appeal is from an order of a district court of appeal, the clerk shall 
electronically transmit the record to the court within 60 days of filing the notice. 
The appellant’s initial brief shall be served within 20 days of filing the notice. 
Additional briefs shall be served as prescribed by rule 9.210. 

(k) Review of Partial Final Judgments. Except as otherwise provided 
herein, partial final judgments are reviewable either on appeal from the partial final 
judgment or on appeal from the final judgment in the entire case. A partial final 
judgment, other than one that disposes of an entire case as to any party, is one that 
disposes of a separate and distinct cause of action that is not interdependent with 
other pleaded claims. If a partial final judgment totally disposes of an entire case as 
to any party, it must be appealed within 30 days of rendition. The scope of review 
of a partial final judgment may include any ruling or matter occurring before filing 
of the notice of appeal so long as such ruling or matter is directly related to an 
aspect of the partial final judgment under review. 
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(l) Premature Appeals. Except as provided in rule 9.020(h), if a notice 
of appeal is filed before rendition of a final order, the appeal shall be subject to 
dismissal as premature. However, the lower tribunal retains jurisdiction to render a 
final order, and if a final order is rendered before dismissal of the premature 
appeal, the premature notice of appeal shall be considered effective to vest 
jurisdiction in the court to review the final order. Before dismissal, the court in its 
discretion may grant the parties additional time to obtain a final order from the 
lower tribunal. 

(m) Exception; Insurance Coverage Appeals. Judgments that determine 
the existence or nonexistence of insurance coverage in cases in which a claim has 
been made against an insured and coverage thereof is disputed by the insurer may 
be reviewed either by the method prescribed in this rule or that in rule 9.130. 

Committee Notes 

1977 Amendment. This rule replaces former rules 3.1, 3.5, 4.1, 4.3, 4.4, and 4.7. It 
applies when (1) a final order has been entered by a court or administrative agency; (2) a motion 
for a new trial in a jury case is granted; or (3) a motion for rehearing in a non-jury case is granted 
and the lower tribunal orders new testimony. It should be noted that certain other non-final 
orders entered after the final order are reviewable under the procedure set forth in rule 9.130. 
This rule does not apply to review proceedings in such cases. 

Except to the extent of conflict with rule 9.140 governing appeals in criminal cases, this 
rule governs: (1) appeals as of right to the supreme court; (2) certiorari proceedings before the 
supreme court seeking direct review of administrative action (for example, Industrial Relations 
Commission and Public Service Commission); (3) appeals as of right to a district court of appeal, 
including petitions for review of administrative action under the Administrative Procedure Act, 
section 120.68, Florida Statutes (Supp. 1976); (4) appeals as of right to a circuit court, including 
review of administrative action if provided by law. 

This rule is intended to clarify the procedure for review of orders granting a new trial. 
Rules 9.130(a)(4) and 9.140(c)(1)(C) authorize the appeal of orders granting a motion for new 
trial. Those rules supersede Clement v. Aztec Sales, Inc., 297 So. 2d 1 (Fla. 1974), and are 
consistent with the decision there. Under subdivision (h) of this rule the scope of review of the 
court is not necessarily limited to the order granting a new trial. The supreme court has held that 
“appeals taken from new trial orders shall be treated as appeals from final judgments to the 
extent possible.” Bowen v. Willard, 340 So. 2d 110, 112 (Fla. 1976). This rule implements that 
decision. 
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Subdivisions (b) and (c) establish the procedure for commencing an appeal proceeding. 
Within 30 days of the rendition of the final order the appellant must file 2 copies of the notice of 
appeal, accompanied by the appropriate fees, with the clerk of the lower tribunal; except that if 
review of administrative action is sought, 1 copy of the notice and the applicable fees must be 
filed in the court. Failure to file any notice within the 30-day period constitutes an irremediable 
jurisdictional defect, but the second copy and fees may be filed after the 30-day period, subject to 
sanctions imposed by the court. See Williams v. State, 324 So. 2d 74 (Fla. 1975); Fla. R. App. P. 
9.040(h). 

Subdivision (d) sets forth the contents of the notice and eliminates the requirement of the 
former rule that the notice show the place of recordation of the order to be reviewed. The rule 
requires substantial compliance with the form approved by the supreme court. The date of 
rendition of the order for which review is sought must appear on the face of the notice. See the 
definition of “rendition” in Florida Rule of Appellate Procedure 9.020, and see the judicial 
construction of “rendition” for an administrative rule in Florida Admin. Comm’n v. Judges of the 
District Court, 351 So. 2d 712 (Fla. 1977), on review of Riley-Field Co. v. Askew, 336 So. 2d 
383 (Fla. 1st DCA 1976). This requirement is intended to allow the clerk of the court to 
determine the timeliness of the notice from its face. The advisory committee intended that 
defects in the notice would not be jurisdictional or grounds for disposition unless the 
complaining party was substantially prejudiced. 

This rule works significant changes in the review of final administrative action. The 
former rules required that a traditional petition for the writ of certiorari be filed if supreme court 
review was appropriate, and the practice under the Administrative Procedure Act, section 120.68, 
Florida Statutes (Supp. 1976), has been for the “petition for review” to be substantially similar to 
a petition for the writ of certiorari. See Yamaha Int’l Corp. v. Ehrman, 318 So. 2d 196 (Fla. 1st 
DCA 1975). This rule eliminates the need for true petitions in such cases. Instead, a simple 
notice is filed, to be followed later by briefs. It is intended that the notice constitute the petition 
required in section 120.68(2), Florida Statutes (Supp. 1976). There is no conflict with the statute 
because the substance of the review proceeding remains controlled by the statute, and the 
legislature directed that review be under the procedures set forth in these rules. Because it is a 
requirement of rendition that an order be written and filed, this rule supersedes Shevin ex rel. 
State v. Public Service Comm’n, 333 So. 2d 9 (Fla. 1976), and School Bd. v. Malbon, 341 So. 2d 
523 (Fla. 2d DCA 1977), to the extent that those decisions assume that reduction of an order to 
writing is unnecessary for judicial review. 

This rule is not intended to affect the discretionary nature of direct supreme court review 
of administrative action taken under the certiorari jurisdiction of that court set forth in article V, 
section 3(b)(3), Florida Constitution. Such proceedings remain in certiorari with the only change 
being to replace wasteful, repetitive petitions for the writ of certiorari with concise notices 
followed at a later date by briefs. The parties to such actions should be designated as “petitioner” 
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and “respondent” despite the use of the terms “appellant” and “appellee” in this rule. See 
commentary, Fla. R. App. P. 9.020. 

Subdivisions (e), (f), and (g) set the times for preparation of the record, serving copies of 
the index on the parties, serving briefs, and serving notices of cross-appeal. Provision for cross-
appeal notices has been made to replace the cross-assignments of error eliminated by these rules. 
In certiorari proceedings governed by this rule the term “cross- appeal” should be read as 
equivalent to “cross-petition.” It should be noted that if time is measured by service, rule 
9.420(b) requires filing to be made before service or immediately thereafter. 

Subdivision (h) permits a party to file a single notice of appeal if a single proceeding in 
the lower tribunal, whether criminal or civil, results in more than 1 final judgment and an appeal 
of more than 1 is sought. This rule is intended to further the policies underlying the decisions of 
the supreme court in Scheel v. Advance Marketing Consultants, Inc., 277 So. 2d 773 (Fla. 1973), 
and Hollimon v. State, 232 So. 2d 394 (Fla. 1970). This rule does not authorize the appeal of 
multiple final judgments unless otherwise proper as to each. If a prematurely filed notice is held 
in abeyance in accordance with Williams v. State, 324 So. 2d 74 (Fla. 1975), the date of filing is 
intended to be the date the notice becomes effective. 

Subdivision (i) provides an expedited procedure in appeals as of right to the supreme 
court in bond validation proceedings. An appendix is mandatory. 

Subdivision (j) provides for an expedited procedure in appeals as of right to the supreme 
court from an order of a district court of appeal. 

1980 Amendment. The rule has been amended to incorporate changes in rule 9.030 and 
to reflect the abolition of supreme court jurisdiction to review, if provided by general law, final 
orders of trial courts imposing sentences of life imprisonment. 

The reference indicated (2) in the second paragraph of this committee note for 1977 
amendment should be disregarded. See amended rule 9.030(a)(1)(B)(ii) and accompanying 
committee note. 

1984 Amendment. Subdivision (k) was added to remedy a pitfall in the application of 
case law under Mendez v. West Flagler Family Association, 303 So. 2d 1 (Fla. 1974). Appeals 
may now be taken immediately or delayed until the end of the entire case, under the rationale of 
Mendez. 

1992 Amendment. Subdivision (d) was amended to require that the appellant, except in 
criminal cases, attach to its notice of appeal a conformed copy of any orders designated in the 
notice of appeal, along with any orders on motions that postponed the rendition of orders 
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appealed. This amendment is designed to assist the clerk in determining the nature and type of 
order being appealed and the timeliness of any such appeal. 

Subdivision (m) was added to clarify the effect of a notice of appeal filed by a party 
before the lower court renders a final appealable order. Under this subdivision, such a notice of 
appeal is subject to dismissal as premature, but a final order rendered before the dismissal of the 
appeal will vest the appellate court with jurisdiction to review that final order. It further provides 
that the appellate court may relinquish jurisdiction or otherwise allow the lower court to render 
such a final order before dismissal of the appeal. If the only motion that is delaying rendition has 
been filed by the party filing the notice of appeal, under rule 9.020(g)(3), such motion is deemed 
abandoned and the final order is deemed rendered by the filing of a notice of appeal. 

1996 Amendment. The addition of new subdivision (a)(2) is a restatement of former 
Florida Rule of Probate Procedure 5.100, and is not intended to change the definition of final 
order for appellate purposes. It recognizes that in probate and guardianship proceedings it is not 
unusual to have several final orders entered during the course of the proceeding that address 
many different issues and involve many different persons. An order of the circuit court that 
determines a right, an obligation, or the standing of an interested person as defined in the Florida 
Probate Code may be appealed before the administration of the probate or guardianship is 
complete and the fiduciary is discharged. 

Subdivision (c) was amended to reflect that in appeals of administrative orders, the 
appellate court filing fees should be filed in the appellate court, not the administrative tribunal. 

Subdivision (n) was added by the committee in response to the opinion in Canal 
Insurance Co. v. Reed, 666 So. 2d 888 (Fla. 1996), suggesting that the Appellate Court Rules 
Committee consider an appropriate method for providing expedited review of these cases to 
avoid unnecessary delays in the final resolution of the underlying actions. Expedited review in 
the manner provided in rule 9.130 is available for such judgments in cases where a claim against 
the insured is pending and early resolution of the coverage issue is in the best interest of the 
parties. The notice of appeal should identify whether a party is seeking review pursuant to the 
procedure provided in this rule or in rule 9.130. 

2006 Amendment. Rule 9.110(n) has been amended to clarify that the word “clerk” in 
the first sentence of the rule refers to the clerk of the lower tribunal. The amendment also permits 
the minor to ask for leave to file a brief or to request oral argument. The amendment clarifies that 
the district court does not grant the minor’s petition, but rather may reverse the circuit court’s 
dismissal of the petition. 

2010 Note. As provided in Rule 9.040, requests to determine the confidentiality of 
appellate court records are governed by Florida Rule of Judicial Administration 2.420. 
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2014 Amendments. The amendment to subdivision (l) is intended to clarify that it is 
neither necessary nor appropriate to request a relinquishment of jurisdiction from the court to 
enable the lower tribunal to render a final order. Subdivision (n) has been moved to rule 9.147. 

2018 Amendment. Subdivision (k) was amended to clarify that subdivision (h) does not 
expand the scope of review of partial final judgments to include rulings that are not directly 
related to and an aspect of the final order under review. E.g., Cygler v. Presjack, 667 So. 2d 458, 
461 (Fla. 4th DCA 1996). 

Court Commentary 

2003 Amendment. Subdivision (l) was deleted to reflect the holding in North Florida 
Women’s Health & Counseling Services, Inc. v. State, 28 Fla. L. Weekly S549 [866 So. 2d 612] 
(Fla. July 10, 2003). 

RULE 9.120. DISCRETIONARY PROCEEDINGS TO REVIEW 
DECISIONS OF DISTRICT COURTS OF APPEAL 

(a) Applicability. This rule applies to those proceedings that invoke the 
discretionary jurisdiction of the supreme court described in rule 9.030(a)(2)(A). 

(b) Commencement. The jurisdiction of the supreme court described in 
rule 9.030(a)(2)(A) shall be invoked by filing a notice, accompanied by any filing 
fees prescribed by law, with the clerk of the district court of appeal within 30 days 
of rendition of the order to be reviewed. 

(c) Notice. The notice shall be substantially in the form prescribed by rule 
9.900. The caption shall contain the name of the lower tribunal, the name and 
designation of at least 1 party on each side, and the case number in the lower 
tribunal. The notice shall contain the date of rendition of the order to be reviewed 
and the basis for invoking the jurisdiction of the court. 

(d) Briefs on Jurisdiction. The petitioner’s brief, limited solely to the 
issue of the supreme court’s jurisdiction and accompanied by an appendix 
containing only a conformed copy of the decision of the district court of appeal, 
shall be served within 10 days of filing the notice. The respondent’s brief on 
jurisdiction shall be served within 30 days after service of petitioner’s brief. 
Formal requirements for both briefs are specified in rule 9.210. No reply brief shall 
be permitted. If jurisdiction is invoked under rule 9.030(a)(2)(A)(v) (certifications 
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of questions of great public importance by the district courts of appeal to the 
supreme court), no briefs on jurisdiction shall be filed. 

(e) Accepting or Postponing Decision on Jurisdiction; Record. If the 
supreme court accepts or postpones decision on jurisdiction, the court shall so 
order and advise the parties and the clerk of the district court of appeal. Within 60 
days thereafter or such other time set by the court, the clerk shall electronically 
transmit the record. The clerk shall transmit separate Portable Document Format 
(“PDF”) files of: 

(1) the contents of the record as described in rule 9.200(a) and (c);  

(2) the transcript as described in rule 9.200(b); and 

(3) the documents filed in the district court in the record on appeal 
format described in rule 9.200(d)(1). 

(f) Briefs on Merits. Within 20 days of rendition of the order accepting 
or postponing decision on jurisdiction, the petitioner shall serve the initial brief on 
the merits. Additional briefs shall be served as prescribed by rule 9.210. 

Committee Notes 

1977 Amendment. This rule replaces former rule 4.5(c) and governs all certiorari 
proceedings to review final decisions of the district courts. Certiorari proceedings to review 
interlocutory orders of the district courts if supreme court jurisdiction exists under article V, 
section 3(b)(3), Florida Constitution are governed by rule 9.100. 

Subdivision (b) sets forth the manner in which certiorari proceedings in the supreme 
court are to be commenced. Petitions for the writ are abolished and replaced by a simple notice 
to be followed by briefs. Two copies of the notice, which must substantially comply with the 
form approved by the supreme court, are to be filed with the clerk of the district court within 30 
days of rendition along with the requisite fees. Failure to timely file the fees is not jurisdictional. 

Subdivision (c) sets forth the contents of the notice. The requirement that the notice state 
the date of rendition, as defined in rule 9.020, is intended to permit the clerk of the court to 
determine timeliness from the face of the notice. The statement of the basis for jurisdiction 
should be a concise reference to whether the order sought to be reviewed (1) conflicts with other 
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Florida appellate decisions; (2) affects a class of constitutional or state officers; or (3) involves a 
question of great public interest certified by the district court. 

Subdivision (d) establishes the time for filing jurisdictional briefs and prescribes their 
content. If supreme court jurisdiction is based on certification of a question of great public 
interest, no jurisdictional briefs are permitted. Briefs on the merits in such cases are to be 
prepared in the same manner as in other cases. Briefs on the merits are to be served within the 
time provided after the court has ruled that it will accept jurisdiction or has ruled that it will 
postpone decision on jurisdiction. 

The jurisdictional brief should be a short, concise statement of the grounds for invoking 
jurisdiction and the necessary facts. It is not appropriate to argue the merits of the substantive 
issues involved in the case or discuss any matters not relevant to the threshold jurisdictional 
issue. The petitioner may wish to include a very short statement of why the supreme court should 
exercise its discretion and entertain the case on the merits if it finds it does have certiorari 
jurisdiction. An appendix must be filed containing a conformed copy of the decision of the 
district court. If the decision of the district court was without opinion, or otherwise does not set 
forth the basis of decision with sufficient clarity to enable the supreme court to determine 
whether grounds for jurisdiction exist, a conformed copy of the order of the trial court should 
also be included in the appendix. 

Subdivisions (e) and (f) provide that within 60 days of the date of the order accepting 
jurisdiction, or postponing decision on jurisdiction, the clerk of the district court must transmit 
the record to the court. The petitioner has 20 days from the date of the order to serve the initial 
brief on the merits. Other briefs may then be served in accordance with rule 9.210. Briefs that are 
served must be filed in accordance with rule 9.420. 

It should be noted that the automatic stay provided by former rule 4.5(c)(6) has been 
abolished because it encouraged the filing of frivolous petitions and was regularly abused. A stay 
pending review may be obtained under rule 9.310. If a stay has been ordered pending appeal to a 
district court, it remains effective under rule 9.310(e) unless the mandate issues or the district 
court vacates it. The advisory committee was of the view that the district courts should permit 
such stays only when essential. Factors to be considered are the likelihood that jurisdiction will 
be accepted by the supreme court, the likelihood of ultimate success on the merits, the likelihood 
of harm if no stay is granted, and the remediable quality of any such harm. 

1980 Amendment. The rule has been amended to reflect the 1980 revisions to article V, 
section 3, Florida Constitution creating the additional categories of certifications by the district 
courts to the supreme court enumerated in rule 9.030(a)(2)(A). 

District court decisions that (a) expressly declare valid a state statute, (b) expressly 
construe a provision of the state or federal constitution, (c) expressly affect a class of 
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constitutional or state officers, (d) expressly and directly conflict with a decision of another 
district court or the supreme court on the same point of law, (e) pass upon a question certified to 
be of great public importance, or (f) are certified to be in direct conflict with decisions of other 
district courts, are reviewed according to the procedures set forth in this rule. No jurisdictional 
briefs are permitted if jurisdiction is based on certification of a question of great public 
importance or certification that the decision is in direct conflict with a decision of another district 
court. 

The mandatory appendix must contain a copy of the district court decision sought to be 
reviewed and should be prepared in accordance with rule 9.220. 

Supreme court review of trial court orders and judgments certified by the district court 
under rule 9.030(a)(2)(B) is governed by the procedures set forth in rule 9.125. 

Reply briefs from petitioners are prohibited, and the court will decide whether to accept 
the case for review solely on the basis of petitioner’s initial and respondent’s responsive 
jurisdictional briefs. 

1992 Amendment. Subdivision (d) was amended to provide that jurisdictional briefs 
must conform to the same requirements set forth in rule 9.210. 

 

RULE 9.130. PROCEEDINGS TO REVIEW NONFINAL ORDERS 
AND SPECIFIED FINAL ORDERS 

(a) Applicability. 

(1) This rule applies to appeals to the district courts of appeal of the 
nonfinal orders authorized herein and to appeals to the circuit court of nonfinal 
orders when provided by general law. Review of other nonfinal orders in such 
courts and nonfinal administrative action shall be by the method prescribed by rule 
9.100. 

(2) Appeals of nonfinal orders in criminal cases shall be as 
prescribed by rule 9.140. 

(3) Appeals to the district courts of appeal of nonfinal orders are 
limited to those that: 

(A) concern venue; 
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(B) grant, continue, modify, deny, or dissolve injunctions, or 
refuse to modify or dissolve injunctions; 

(C) determine: 

(i) the jurisdiction of the person; 

(ii) the right to immediate possession of property, 
including but not limited to orders that grant, modify, dissolve, or refuse to grant, 
modify, or dissolve writs of replevin, garnishment, or attachment; 

(iii) in family law matters: 

a. the right to immediate monetary relief; 

b. the rights or obligations of a party regarding 
child custody or time-sharing under a parenting plan; or 

c. that a marital agreement is invalid in its 
entirety; 

(iv) the entitlement of a party to arbitration, or to an 
appraisal under an insurance policy; 

(v) that, as a matter of law, a party is not entitled to 
workers’ compensation immunity; 

(vi) whether to certify a class; 

(vii)  that, as a matter of law, a party is not entitled to 
absolute or qualified immunity in a civil rights claim arising under federal law;  

(viii) that a governmental entity has taken action that has 
inordinately burdened real property within the meaning of section 70.001(6)(a), 
Florida Statutes; 

(ix) the issue of forum non conveniens; 
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(x) that, as a matter of law, a party is not entitled to 
immunity under section 768.28(9), Florida Statutes;  

(xi) that, as a matter of law, a party is not entitled to 
sovereign immunity; or 

(xii) that, as a matter of law, a settlement agreement is 
unenforceable, is set aside, or never existed. 

(D) grant or deny the appointment of a receiver, or terminate 
or refuse to terminate a receivership; or 

(E) grant or deny a motion to disqualify counsel. 

(4) Orders disposing of motions that suspend rendition are not 
reviewable separately from a review of the final order; provided that orders 
granting motions for new trial in jury and nonjury cases are reviewable by the 
method prescribed in rule 9.110.  

(5) Orders entered on an authorized and timely motion for relief 
from judgment are reviewable by the method prescribed by this rule. Motions for 
rehearing directed to these orders will not toll the time for filing a notice of appeal. 

(b) Commencement. Jurisdiction of the court under subdivisions (a)(3)–
(a)(5) of this rule shall be invoked by filing a notice, accompanied by any filing 
fees prescribed by law, with the clerk of the lower tribunal within 30 days of 
rendition of the order to be reviewed. 

(c) Notice. The notice, designated as a notice of appeal of nonfinal order, 
shall be substantially in the form prescribed by rule 9.900(c). Except in criminal 
cases, a conformed copy of the order or orders designated in the notice of appeal 
shall be attached to the notice. 

(d) Record. A record shall not be transmitted to the court unless ordered. 
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(e) Briefs. The appellant’s initial brief, accompanied by an appendix as 
prescribed by rule 9.220, shall be served within 15 days of filing the notice. 
Additional briefs shall be served as prescribed by rule 9.210. 

(f) Stay of Proceedings. In the absence of a stay, during the pendency of 
a review of a nonfinal order, the lower tribunal may proceed with all matters, 
including trial or final hearing, except that the lower tribunal may not render a final 
order disposing of the cause pending such review absent leave of the court. 

(g) Cross-Appeal. An appellee may cross-appeal the order or orders 
designated by the appellant, to review any ruling described in subdivisions (a)(3)–
(a)(5), by serving a notice within 15 days of service of the appellant’s timely filed 
notice of appeal or within the time prescribed for filing a notice of appeal, 
whichever is later. A notice of cross-appeal, accompanied by any filing fees 
prescribed by law, shall be filed either before service or immediately thereafter in 
the same manner as the notice of appeal. 

(h) Review on Full Appeal. This rule shall not preclude initial review of 
a nonfinal order on appeal from the final order in the cause. 

(i) Scope of Review. Multiple nonfinal orders that are listed in rule 
9.130(a)(3) may be reviewed by a single notice if the notice is timely filed as to 
each such order. 

Committee Notes 

1977 Amendment. This rule replaces former rule 4.2 and substantially alters current 
practice. This rule applies to review of all non-final orders, except those entered in criminal 
cases, and those specifically governed by rules 9.100 and 9.110. 

The advisory committee was aware that the common law writ of certiorari is available at 
any time and did not intend to abolish that writ. However, because that writ provides a remedy 
only if the petitioner meets the heavy burden of showing that a clear departure from the essential 
requirements of law has resulted in otherwise irreparable harm, it is extremely rare that 
erroneous interlocutory rulings can be corrected by resort to common law certiorari. It is 
anticipated that because the most urgent interlocutory orders are appealable under this rule, there 
will be very few cases in which common law certiorari will provide relief. See Taylor v. Board 
of Pub. Instruction, 131 So. 2d 504 (Fla. 1st DCA 1961). 
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Subdivision (a)(3) designates certain instances in which interlocutory appeals may be 
prosecuted under the procedures set forth in this rule. Under these rules there are no mandatory 
interlocutory appeals. This rule eliminates interlocutory appeals as a matter of right from all 
orders “formerly cognizable in equity,” and provides for review of certain interlocutory orders 
based on the necessity or desirability of expeditious review. Allowable interlocutory appeals 
from orders in actions formerly cognizable as civil actions are specified, and are essentially the 
same as under former rule 4.2. Item (A) permits review of orders concerning venue. Item (C)(i) 
has been limited to jurisdiction over the person because the writ of prohibition provides an 
adequate remedy in cases involving jurisdiction of the subject matter. Because the purpose of 
these items is to eliminate useless labor, the advisory committee is of the view that stays of 
proceedings in lower tribunals should be liberally granted if the interlocutory appeal involves 
venue or jurisdiction over the person. Because this rule only applies to civil cases, item (C)(ii) 
does not include within its ambit rulings on motions to suppress seized evidence in criminal 
cases. Item (C)(ii) is intended to apply whether the property involved is real or personal. It 
applies to such cases as condemnation suits in which a condemnor is permitted to take 
possession and title to real property in advance of final judgment. See ch. 74, Fla. Stat. (1975). 
Item (C)(iii) is intended to apply to such matters as temporary child custody or support, alimony, 
suit money, and attorneys’ fees. Item (C)(iv) allows appeals from interlocutory orders that 
determine liability in favor of a claimant. 

Subdivision (a)(4) grants a right of review if the lower tribunal grants a motion for new 
trial whether in a jury or non-jury case. The procedures set forth in rule 9.110, and not those set 
forth in this rule, apply in such cases. This rule has been phrased so that the granting of rehearing 
in a non-jury case under Florida Rule of Civil Procedure 1.530 may not be the subject of an 
interlocutory appeal unless the trial judge orders the taking of evidence. Other non-final orders 
that postpone rendition are not reviewable in an independent proceeding. Other non-final orders 
entered by a lower tribunal after final order are reviewable and are to be governed by this rule. 
Such orders include, for example, an order granting a motion to vacate default. 

Subdivision (a)(5) grants a right of review of orders on motions seeking relief from a 
previous court order on the grounds of mistake, fraud, satisfaction of judgment, or other grounds 
listed in Florida Rule of Civil Procedure 1.540. 

Subdivision (a)(6) provides that interlocutory review is to be in the court that would have 
jurisdiction to review the final order in the cause as of the time of the interlocutory appeal. 

Subdivisions (b) and (c) state the manner for commencing an interlocutory appeal 
governed by this rule. Two copies of the notice must be filed with the clerk of the lower tribunal 
within 30 days of rendition of the order. Under rule 9.040(g) the notice and fee must be 
transmitted immediately to the court by the clerk of the lower tribunal. 
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Subdivision (d) provides for transmittal of the record only on order of the court. 
Transmittal should be in accordance with instructions contained in the order. 

Subdivision (e) replaces former rule 4.2(e) and governs the service of briefs on 
interlocutory appeals. The time to serve the appellant’s brief has been reduced to 15 days so as to 
minimize interruption of lower tribunal proceedings. The brief must be accompanied by an 
appendix containing a conformed copy of the order to be reviewed and should also contain all 
relevant portions of the record. 

Subdivision (f) makes clear that unless a stay is granted under rule 9.310, the lower 
tribunal is only divested of jurisdiction to enter a final order disposing of the case. This follows 
the historical rule that trial courts are divested of jurisdiction only to the extent that their actions 
are under review by an appellate court. Thus, the lower tribunal has jurisdiction to proceed with 
matters not before the court. This rule is intended to resolve the confusion spawned by De la 
Portilla v. De la Portilla, 304 So. 2d 116 (Fla. 1974), and its progeny. 

Subdivision (g) was embodied in former rule 4.2(a) and is intended to make clear that the 
failure to take an interlocutory appeal does not constitute a waiver of any sort on appeal of a final 
judgment, although an improper ruling might not then constitute prejudicial error warranting 
reversal. 

1992 Amendment. Subdivisions (a)(3)(C)(vii) and (a)(6) were added to permit appeals 
from non-final orders that either granted or denied a party’s request that a class be certified. The 
committee was of the opinion that orders determining the nature of an action and the extent of 
the parties before the court were analogous to other orders reviewable under rule 9.130. 
Therefore, these 2 subdivisions were added to the other limited enumeration of orders appealable 
by the procedures established in this rule. 

Subdivision (a)(3)(D) was added by the committee in response to the decision in Twin 
Jay Chambers Partnership v. Suarez, 556 So. 2d 781 (Fla. 2d DCA 1990). It was the opinion of 
the committee that orders that deny the appointment of receivers or terminate or refuse to 
terminate receiverships are of the same quality as those that grant the appointment of a receiver. 
Rather than base the appealability of such orders on subdivision (a)(3)(C)(ii), the committee felt 
it preferable to specifically identify those orders with respect to a receivership that were non-
final orders subject to appeal by this rule. 

Subdivision (c) was amended to require the attachment of a conformed copy of the order 
or orders designated in the notice of appeal consistent with the amendment to rule 9.110(d). 

1996 Amendment. The amendment to subdivision (a)(3)(C)(vi) moves the phrase “as a 
matter of law” from the end of the subdivision to its beginning. This is to resolve the confusion 
evidenced in Breakers Palm Beach v. Gloger, 646 So. 2d 237 (Fla. 4th DCA 1994), City of Lake 
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Mary v. Franklin, 668 So. 2d 712 (Fla. 5th DCA 1996), and their progeny by clarifying that this 
subdivision was not intended to grant a right of nonfinal review if the lower tribunal denies a 
motion for summary judgment based on the existence of a material fact dispute. 

Subdivision (a)(3)(C)(viii) was added in response to the supreme court’s request in 
Tucker v. Resha, 648 So. 2d 1187 (Fla. 1994). The court directed the committee to propose a new 
rule regarding procedures for appeal of orders denying immunity in federal civil rights cases 
consistent with federal procedure. Compare Johnson v. Jones, 115 S. Ct. 2151, 132 L.Ed. 2d 238 
(1995), with Mitchell v. Forsyth, 472 U.S. 511, 105 S. Ct. 2806, 86 L.Ed. 2d 411 (1985). The 
Florida Supreme Court held that such orders are “subject to interlocutory review to the extent 
that the order turns on an issue of law.” 

2000 Amendment. The title to this rule was amended to reflect that some of the review 
proceedings specified in this rule may involve review of final orders. 

Subdivision (a)(1) was amended to reflect that the appellate jurisdiction of circuit courts 
is prescribed by general law and not by this rule, as clarified in Blore v. Fierro, 636 So. 2d 1329 
(Fla. 1994). 

Subdivision (a)(3)(C)(iv) allowing review of orders determining “the issue of liability in 
favor of a party seeking affirmative relief” was deleted so that such orders are not appealable 
until the conclusion of the case. 

Subdivision (a)(7) was deleted because it is superseded by proposed rule 9.040(b)(2), 
which determines the appropriate court to review non-final orders after a change of venue. 

2008 Amendment. Subdivision 9.130(a)(3)(C)(ii) was amended to address a conflict in 
the case law concerning whether orders granting, modifying, dissolving, or refusing to grant, 
modify, or dissolve garnishments are appealable under this subdivision. Compare Ramseyer v. 
Williamson, 639 So. 2d 205 (Fla. 5th DCA 1994) (garnishment order not appealable), with 5361 
N. Dixie Highway v. Capital Bank, 658 So. 2d 1037 (Fla. 4th DCA 1995) (permitting appeal 
from garnishment order and acknowledging conflict). The amendment is not intended to limit or 
expand the scope of matters covered under this rule. In that vein, replevin and attachment were 
included as examples of similar writs covered by this rule.  

Subdivision (a)(3)(C)(iv) has been amended to clarify that nonfinal orders determining a 
party’s entitlement to an appraisal under an insurance policy are added to the category of 
nonfinal orders appealable to the district courts of appeal.  

Subdivision 9.130(a)(5) is intended to authorize appeals from orders entered on motions 
for relief from judgment that are specifically contemplated by a specific rule of procedure (e.g., 
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the current version of Florida Rule of Civil Procedure 1.540, Small Claims Rule 7.190, Florida 
Family Law Rule of Procedure 12.540, and Florida Rule of Juvenile Procedure 8.150 and 8.270). 

Subdivision (a)(5) has been amended to recognize the unique nature of the orders listed in 
this subdivision and to codify the holdings of all of Florida’s district courts of appeal on this 
subject. The amendment also clarifies that motions for rehearing directed to these particular 
types of orders are unauthorized and will not toll the time for filing a notice of appeal. 

2014 Amendment. Subdivision (a)(4) has been amended to clarify that an order 
disposing of a motion that suspends rendition is reviewable, but only in conjunction with, and as 
a part of, the review of the final order. Additionally, the following sentence has been deleted 
from subdivision (a)(4): “Other non-final orders entered after final order on authorized motions 
are reviewable by the method prescribed by this rule.” Its deletion clarifies that non-final orders 
entered after a final order are no more or less reviewable than the same type of order would be if 
issued before a final order. Non-final orders entered after a final order remain reviewable as part 
of a subsequent final order or as otherwise provided by statute or court rule. This amendment 
resolves conflict over the language being stricken and the different approaches to review during 
post-decretal proceedings that have resulted. See, e.g., Tubero v. Ellis, 469 So. 2d 206 (Fla. 4th 
DCA 1985) (Hurley, J., dissenting). This amendment also cures the mistaken reference in the 
original 1977 committee note to “orders granting motions to vacate default” as examples of non-
final orders intended for review under the stricken sentence. An order vacating a default is 
generally not reviewable absent a final default judgment. See, e.g., Howard v. McAuley, 436 So. 
2d 392 (Fla. 2d DCA 1983). Orders vacating final default judgments remain reviewable under 
rule 9.130(a)(5). Essentially, this amendment will delay some courts’ review of some non-final 
orders entered after a final order until rendition of another, subsequent final order. But the 
amendment is not intended to alter the Court’s ultimate authority to review any order. 

 

RULE 9.160. DISCRETIONARY PROCEEDINGS TO REVIEW 
DECISIONS OF COUNTY COURTS 

(a) Applicability. This rule applies to those proceedings that invoke the 
discretionary jurisdiction of the district courts of appeal to review county court 
orders described in rule 9.030(b)(4). 

(b) Commencement. Any appeal of an order certified by the county court 
to be of great public importance must be taken to the district court of appeal. 
Jurisdiction of the district court of appeal under this rule shall be invoked by filing 
a notice and the order containing certification, accompanied by any filing fees 
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prescribed by law, with the clerk of the lower tribunal. The time for filing the 
appeal shall be the same as if the appeal were being taken to the circuit court. 

(c) Notice. The notice shall be in substantially the form prescribed by rule 
9.900(a) or rule 9.900(c), depending on whether the order sought to be appealed is 
a final or a nonfinal order, except that such notice should refer to the fact of 
certification. Except in criminal cases, a conformed copy of the order or orders 
designated in the notice of appeal shall be attached to the notice together with any 
order entered on a timely motion postponing rendition of the order or orders 
appealed. 

(d) Method of Certification. The certification may be made in the order 
subject to appeal or in any order disposing of a motion that has postponed rendition 
as defined in rule 9.020(h). The certification shall include: 

(1) findings of fact and conclusions of law; and  

(2) a concise statement of the issue or issues of great public 
importance. 

(e) Discretion. 

(1) Any party may suggest that an order be certified to be of great 
public importance. However, the decision to certify shall be within the absolute 
discretion of the county court and may be made by the county court on its own 
motion. 

(2) The district court of appeal, in its absolute discretion, shall by 
order accept or reject jurisdiction. Until the entry of such order, temporary 
jurisdiction shall be in the district court of appeal. 

(f) Scope of Review. 

(1) If the district court of appeal accepts the appeal, it will decide 
all issues that would have been subject to appeal if the appeal had been taken to the 
circuit court. 
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(2) If the district court of appeal declines to accept the appeal, it 
shall transfer the case together with the filing fee to the circuit court that has 
appellate jurisdiction. 

(g) Record. The record shall be prepared and transmitted in accord with 
rule 9.110(e) or 9.140(f), depending on the nature of the appeal. 

(h) Briefs. The form of the briefs and the briefing schedule shall be in 
accord with rules 9.110(f), 9.140, 9.210, and 9.220, depending on the nature of the 
appeal. 

(i) Cross-Appeal. Cross-appeals shall be permitted according to the 
applicable rules only in those cases in which a cross-appeal would have been 
authorized if the appeal had been taken to circuit court. 

(j) Applicability of Other Rules. All other matters pertaining to the 
appeal shall be governed by the rules that would be applicable if the appeal had 
been taken to circuit court. 

Committee Notes 

1984 Amendment. This rule was added to implement the amendments to sections 26.012 
and 924.08 and the adoption of section 34.195 by the 1984 Legislature. Section 34.195 
authorizes only the certification of final judgments, but section 924.08 authorizes the 
certification of non-final orders in criminal cases. Therefore, this rule does not provide for 
appeals from non-final orders in civil cases. Under the rationale of State v. Smith, 260 So. 2d 489 
(Fla. 1972), the authority to provide for appeals from non-final orders may rest in the supreme 
court rather than in the legislature. However, in keeping with the spirit of the legislation, the rule 
was drafted to permit certification of those non-final orders in criminal cases that would 
otherwise be appealable to the circuit court. 

Sections 26.012 and 924.08 authorize only the certification of orders deemed to be of 
great public importance. However, section 34.195 refers to the certification of questions in final 
judgments if the question may have statewide application and is of great public importance or 
affects the uniform administration of justice. The committee concluded that any order certified to 
be of great public importance might have statewide application and that any order that would 
affect the uniform administration of justice would also be of great public importance. Therefore, 
the additional statutory language was deemed to be surplusage, and the rule refers only to the 
requirement of certifying the order to be of great public importance. 
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The district court of appeal may, in its discretion, decline to accept the appeal, in which 
event it shall be transferred to the appropriate circuit court for disposition in the ordinary manner. 
Except as stated in the rule, the procedure shall be the same as would be followed if the appeal 
were being taken to circuit court. The rule does not authorize review of certified orders by 
common law certiorari. 

It is recommended that in those cases involving issues of great public importance, parties 
should file suggestions for certification before the entry of the order from which the appeal may 
be taken. However, parties are not precluded from suggesting certification following the entry of 
the order except that such suggestion, by itself, will not postpone rendition as defined in rule 
9.020(h). 

1992 Amendment. Subdivision (c) was amended to require that the appellant, except in 
criminal cases, attach to its notice of appeal a conformed copy of any orders designated in the 
notice of appeal, along with any orders on motions that postponed the rendition of orders 
appealed. 

RULE 9.360. PARTIES 

(a) Joinder for Realignment as Appellant or Petitioner. An appellee or 
respondent who desires to realign as an appellant or petitioner shall serve a notice 
of joinder no later than the latest of the following:  

(1) within 15 days of service of a timely filed notice of appeal or 
petition;  

(2) within the time prescribed for filing a notice of appeal; or 

(3) within the time prescribed in rule 9.100(c).  

The notice of joinder, accompanied by any filing fees prescribed by law, shall be 
filed either before service or immediately thereafter. The body of the notice shall 
set forth the proposed new caption. Upon filing of the notice and payment of the 
fee, the clerk shall change the caption to reflect the realignment of the parties in the 
notice. 

(b) Attorneys; Representatives; Guardians Ad Litem. Attorneys, 
representatives, and guardians ad litem in the lower tribunal shall retain their status 
in the court unless others are duly appointed or substituted; however, for limited 
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representation proceedings under Florida Family Law Rule of Procedure 12.040, 
representation terminates upon the filing of a notice of completion titled 
“Termination of Limited Appearance” pursuant to rule 12.040(c). 

(c) Substitution of Parties. 

(1) If substitution of a party is necessary for any reason, the court 
may so order on its own motion or that of a party. 

(2) Public officers as parties in their official capacities may be 
described by their official titles rather than by name. Their successors in office 
shall be automatically substituted as parties. 

(3) If a party dies while a proceeding is pending and that party’s 
rights survive, the court may order the substitution of the proper party on its own 
motion or that of any interested person. 

(4) If a person entitled to file a notice of appeal dies before filing 
and that person’s rights survive, the notice may be filed by the personal 
representative, the person’s attorney, or, if none, by any interested person. 
Following filing, the proper party shall be substituted. 

Committee Notes 

1977 Amendment. This rule is intended as a simplification of the former rules with no 
substantial change in practice. 

Subdivision (a) is a simplification of the provisions of former rule 3.11(b), with 
modifications recognizing the elimination of assignments of error. 

Subdivision (b) retains the substance of former rule 3.11(d). 

Subdivision (c)(1) substantially simplifies the procedure for substituting parties. This 
change is in keeping with the overall concept of this revision that these rules should identify 
material events that may or should occur in appellate proceedings and specify in general terms 
how that event should be brought to the attention of the court and how the parties should 
proceed. The manner in which these events shall be resolved is left to the courts, the parties, the 
substantive law, and the circumstances of the particular case. 
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Subdivision (c)(2) is new and is intended to avoid the necessity of motions for 
substitution if the person holding a public office is changed during the course of proceedings. It 
should be noted that the style of the case does not necessarily change. 

Subdivision (c)(4) is new, and is intended to simplify the procedure and avoid confusion 
if a party dies before an appellate proceeding is instituted. Substitutions in such cases are to be 
made according to subdivision (c)(1). 

2018 Amendment. The title of subdivision (a) was amended to clarify that the joinder 
permitted by this rule is only for the purpose of realigning existing parties to the appeal. The 
required notice pursuant to subdivision (a) retains the original terminology and continues to be 
referred to as a “notice of joinder” consistent with the existing statutory scheme to collect a fee 
for filing such a notice. Subdivision (a) was also amended to remove the prior directions for 
filing the notice “in the same manner as the petition or notice of appeal,” so that a notice of 
realignment is now properly filed in the court. 

 


