
FAMILY LAW RULES COMMITTEE MEETING AGENDA 

Friday, October 19, 2018 
8:30 a.m.-1:00 p.m. 

Tampa Airport Marriott 
Collier Room 

Conference Call Number: 1-888-376-5050 
Conference Call Code: 4587125698# 

I. CALL TO ORDER 
A. Sign-in attendance – please don’t forget to sign in!! 

B. 

C. 

Approval of June and August 2018 minutes Page 4.  

(January-June 2018 Minutes are located on the website) 

Approval of Agenda 

II. REPORTS
A. Supreme Court Update 

Presenter: Chair Maria Obradovich 

1. Comment on Amendment 12.961 (Notice of Hearing in
Enforcement/Contempt) SC17-1947 Opinion Released 9/21/2018 Page 6.

2. 12.407 Children’s Appearance in Court. Accepted without oral argument
9/24/18 SC18-853

B. Family Law Section Report  
Presenter: Jack Moring 

C. Judicial Administration Rules Committee Liaison Report. 
Presenter: Harriet Williams 

D. 2020 Cycle Report- Rules and Forms for Submission 12.285, 12.350, 
12.410,12.070, 12.491, 12.900(b), 12.900 (c), 12.900(d), 12.900(e), 12.900(g), 
12.900(g), 12.900(h), 12.902(b), 12.902(c), 12.902(e), 12.902(f)(3), 12.910(a), 
12.913(b), 12.913(c), 12.920(a), 12.920(b), 12.920(c), 12.921, 12.928, 12.930 (a), 
12.930(b), 12.930(c), 12.932, 12.975, 12.984(b), 12.9841(c), 12.996(a), 12.996(b) 
and 12.996(c).  

*Review and let Mikalla know of any discrepancies or issues
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http://onlinedocketssc.flcourts.org/DocketResults/CaseByYear?CaseNumber=1947&CaseYear=2017
http://onlinedocketssc.flcourts.org/DocketResults/CaseByYear?CaseNumber=853&CaseYear=2018
https://www.floridabar.org/about/cmtes/docs/?durl=%2Fcmdocs%2Fcm222.nsf%2Fc5aca7f8c251a58d85257236004a107f%2Fe6867365bc6cafd085257bea00732088


*Please note that the January 2019 meeting is the last meeting to pass rules for
the 2020 Cycle. 

II. OLD BUSINESS (Discussion and/or First Reading)

A. Review of the Financial Affidavit Forms 
Presenter: Cory Brandfon 

B. Remote Testimony  
Presenter: Judge Fajardo Orshan 
Materials on Page 16 
Items for First Reading on Page 24 

C. IWO/IDO 12.996 Federal and Florida income deduction orders 
Presenter: Judge Fajardo Orshan 
Passed by the Full Committee at the April 2018 Conference call 17-0-0 
Materials on Page 28 
Rule Ready for Out of Cycle submission to Court after review by the Board of 
Governors at October meeting 

D. Collaborative Law Subcommittee 
Presenter: Robert Merlin  
Comment Received after publication to the Florida Bar News Page 43
Rules on Page 45 

E. SB 590 Timesharing 
Presenter: Susan Giacoletto 
Materials on Page 70 

F. Email Designation for Pro Se Litigants Subcommittee 
Presenter: Romona Chaplin 

G. Gender Neutral Forms 
Presenter: Shayna Cavanaugh 

H. Forms in Portal with Civil & OSCA 
Presenter: Ashley Taylor 

I. Turner v. Rodgers 12.491 Revisited and 12.920 
Presenter: Mary Lou Cuellar-Stillo 
Materials on Page 72 
Items for First Reading on Page 73 

J. RJA Electronic Documents 
Presenter: Raisa Romaelle 
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 Report on Page 79 
 
K.  Petition to Establish Parentage  
 Presenter: Susan Giacoletto 
 
L. Review of Supreme Court Forms 
 Presenter: Ashley Taylor  
 Materials on Page 81 
 
M.  Review of Petitions for Injunctions for Venerable Adults 
 Presenter: Roberta Walton 

IV. RULES ON SECOND READING 
 Rule 12.060  
 Presenter: Vice Chair Jack Moring 
 Item for Second Reading Page 84 

V. NEW BUSINESS 

 A.  Referral from Jeff Gabrel Re: 1.410 (d)(2) service of subpoenas Page 86 

 B. Supreme Court Forms Page  88 

 C. Open Discussion  

VI. ANNOUNCEMENTS 

 A. List of Active Subcommittee Matters Page 96 

 B.  Notifications of Next Meeting Dates  

Tuesday, December 11, 2018 at noon (Conference Call) 
 
Winter Meeting- January 16-19, 2019 DoubleTree by Hilton Orlando SeaWorld Orlando, 

FL 

Annual Meeting- June 26-29, 2019 Boca Raton Resort & Club Boca Raton, FL 
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MINUTES – FAMILY LAW RULES COMMITTEE MEETING 

AUGUST 21, 2018 

The meeting was called to order by Maria Obradovich at 12:04 P.M. and welcomed all the 
attendees. 

The following members were in attendance:  

Approval of June, 2018 Minutes was tabled. 

Supreme Court Update 

12.407 Children’s Appearance in Court: Mikalla Davis reported that the purpose of this rule 
change was to resolve the conflict between the Juvenile Law and Family Law rules.  The 
subcommittee cleaned up the language and took out Section a regarding the emergency situation.  
There were 2 comments. One from the Juvenile Rules Committee regarding naming only 
dependency and juvenile where there are other types of cases. The suggestion from the Juvenile 
Rules Committee that the rule be governed by the Juvenile Rules and this suggestion was accepted 
by the subcommittee.  The other comment was made by Judge Scott Bernstein. He commented to 
do the opposite, which is that the Family Law Rules take precedence. This suggestion was not 
accepted by the subcommittee.  The current posture of this rule is that the comment period is 
concluded. The response should be made by 9/4/18 to the committee that the suggestion made by 
the Juvenile Rules Committee be accepted and that the suggestion made by Judge Bernstein not 
be accepted.  Robert Merlin moved to adopt the subcommittee’s suggestion which was seconded 
by Harriet Williams.  Jack Moring commented that the proposed language is too long.  Corey 
Brandfon posed a question as to why our committee’s approval is necessary.  Harriet Williams 
commented that the parties should be trusted in the implementation of the rule.  Arielle Capuano 
commented that we should permit judicial discretion as to the rule.  Clark commented that once 
the child’s presence not longer warranted, the Judge can direct the child be removed.  The vote 
was called.  The suggestion passed with 15 votes in favor and 7 opposed. 

12.285 Revisited: Mikalla Davis reported that there has been confusion regarding this rule between 
the Florida and Federal versions.  The subcommittee moved for a change to 12.996 a that is 
necessary and 12.996 d needs to be deleted. The vote was called and the subcommittee’s 
recommendation passed with 23 in favor and none opposed. 

Remote Testimony: Mikalla Davis reported that the suggested language requires changes to 12.310 
and 12.451.  The major change in the rule is to permit depositions and testimony by audio visual 
equipment and taking oaths. Ms. Davis further reported that the proposed rule takes out the word 
“stenographer” and adds the word “reporter.”  Caroline Black Sikorske commented that RJA 
committee removed the word ”stenographer” so as to allow recording devices.  Susan Giacoletto 
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suggested adding the word “transcribe.”  Jack Moring commented that 1.310 needs to be deleted 
and that testimony must be recorded. 

The meeting was adjourned at 1:02 P.M. 

Respectfully submitted by Norberto Katz 
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Supreme Court of Florida 
 

 
____________ 

 

No. SC17-1947 

____________ 

 

 

IN RE:  AMENDMENTS TO THE FLORIDA SUPREME COURT 

APPROVED FAMILY LAW FORMS—FORM 12.961. 
 

August 30, 2018 

 

PER CURIAM. 

 This matter is before the Court for consideration of proposed amendments to 

the Florida Supreme Court Approved Family Law Forms.  We have jurisdiction.  

See art. V, § 2(a), Fla. Const. 

 Under Amendments to the Florida Family Law Rules of Procedure & Family 

Law Forms, 810 So. 2d 1, 13-14 (Fla. 2000), the Court internally reviews and 

maintains the Florida Supreme Court Approved Family Law Forms.  Previously in 

this case, we adopted amendments to Florida Supreme Court Approved Family 

Law Form 12.961 (Notice of Hearing on Motion for Contempt/Enforcement in 

Support Matters).  The amendments added language to the form in order to clearly 

notify an alleged contemnor that his or her present ability to pay is a critical issue 

in the proceeding and that he or she will be provided an opportunity during the 
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contempt hearing to respond to allegations and questions about his or her financial 

status, in accordance with Turner v. Rogers, 564 U.S. 431 (2011).  In re Amends. 

to Fla. Supreme Ct. Approved Fam. L. Forms—Form 12.961, 232 So. 3d 285, 285 

(Fla. 2017).  Additionally, the language of the form also advises the alleged 

contemnor whether the proceedings will be recorded electronically or by a court 

reporter, pursuant to Florida Family Law Rule of Procedure 12.615 (Civil 

Contempt in Support Matters).  Id.  After adoption of the amendments to form 

12.961, interested parties were permitted to file comments with the Court; two 

comments were filed proposing additional revisions to form 12.961—one from 

Sasser, Cestero & Sasser, P.A., and the other from the Family Law Rules 

Committee. 

 Upon consideration of the comments, and having received input from the 

Advisory Workgroup on the Florida Supreme Court Approved Family Law Forms 

(Workgroup), we adopt additional amendments suggested by Sasser, Cestero & 

Sasser, P.A. to form 12.961 to add an additional option to the recording 

notification that we previously adopted in this case.  In addition to the options 

notifying the alleged contemnor whether the proceedings will be recorded 

electronically or by a court reporter, we add a third option advising an alleged 

contemnor, option “c” which states: “No electronic recording is provided by the 

court and the court does not provide a court reporter.  A party may provide a court 
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reporter at that party’s expense.”   

As to whether to amend form 12.961 to convert it to a universal form, we 

have considered the comments of the Family Law Rules Committee that the form 

should be made a universal form.  However, after considering the 

recommendations of the Workgroup, we decline to make that change.  Several 

members of the Workgroup felt that inclusion of the language for both General 

Magistrates and Child Support Hearing officers in one form would be confusing 

for self-represented litigants.   

While we thank the Family Law Rules Committee and the hardworking 

Workgroup for their additional proposals to form 12.921 and form 12.920(c), we 

determine that any further proposed amendments should be handled in a separate 

case.  Specifically, as to form 12.920(c), any proposal must be filed by the Florida 

Family Law Rules Committee since this form is a Florida Family Law Rules of 

Procedure form. 

 The amended form is adopted as set forth in the appendix to this opinion, 

fully engrossed and ready for use.  The form shall become effective immediately 

upon release of this opinion.  The form may be accessed and downloaded from the 

Florida State Courts’ website at http://www.flcourts.org/resources-and-

services/court-improvement/family-courts/family-law-forms.stml.  By adoption of 

the form, we express no opinion as to its correctness or applicability. 
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 It is so ordered. 

CANADY, C.J., and PARIENTE, LEWIS, QUINCE, POLSTON, LABARGA, 

and LAWSON, JJ., concur.  

 

THE FILING OF A MOTION FOR REHEARING SHALL NOT ALTER THE 

EFFECTIVE DATE OF THESE AMENDMENTS.  

 

Original Proceeding – Florida Supreme Court Approved Family Law Forms 

 

Thomas J. Sasser, Jorge M. Cestero, Peter J. Trombadore, Trisha P. Armstrong, 

and Cash A. Eaton of Sasser, Cestero & Sasser, P.A., West Palm Beach, Florida; 

and Maria Liliana Obradovich, Chair, Tampa, Florida, Robert J. Merlin, Past 

Chair, Family Law Rules Committee, Coral Gables, Florida, Joshua E. Doyle, 

Executive Director, and Mikalla Andies Davis, Staff Liaison, The Florida Bar, 

Tallahassee, Florida, 

 

Responding with Comments 
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Instructions for Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (08/18) 
 

INSTRUCTIONS FOR FLORIDA SUPREME COURT APPROVED FAMILY LAW 
FORM 12.961 

 NOTICE OF HEARING ON MOTION FOR CONTEMPT/ENFORCEMENT  
IN SUPPORT MATTERS (RULE 12.615) 

(08/18) 
 

When should this form be used? 

 
Use this form anytime you have set a hearing on a Motion for Contempt/Enforcement, Florida Supreme 
Court Approved Family Law Form 12.960, for a support matter under rule 12.615, Florida Family Law Rules 
of Procedure.  Before you fill out this form, you must coordinate a hearing time and date with the judge 
or hearing officer and the other party.  If the Department of Revenue is a party to the case, you may need 
to schedule your hearing time with the attorney for the Department of Revenue. 
 
If your case is to be heard by a child support enforcement hearing officer, the following information 
applies: A child support enforcement hearing officer is an attorney who has been appointed by 
administrative order of the court to take testimony and recommend decisions in cases involving the 
establishment, enforcement, and/or modification of child support, and the enforcement of alimony in 
conjunction with an ongoing child support arrearage order.  If your case only involves issues pertaining to 
child support, you cannot object to the referral of your case to a hearing officer.  If your case is going to 
be heard by a general magistrate, you should use Notice of Hearing Before General Magistrate, Florida 
Family Law Rules of Procedure Form 12.920(c). 
 
This form should be typed or printed in black ink.  After completing this form, you should file the original 
with the clerk of the circuit court in the county where your case was filed and keep a copy for your records. 
 
 

   IMPORTANT INFORMATION REGARDING E-FILING 
 
The Florida Rules of Judicial Administration now require that all petitions, pleadings, and documents be 
filed electronically except in certain circumstances. Self-represented litigants may file petitions or other 
pleadings or documents electronically; however, they are not required to do so. If you choose to file 
your pleadings or other documents electronically, you must do so in accordance with Florida Rule of 
Judicial Administration 2.525, and you must follow the procedures of the judicial circuit in which you file. 
The rules and procedures should be carefully read and followed. 

 
 

What should I do next? 

A copy of this form must be personally served by a sheriff or private process server, mailed*, e-mailed*, 
or hand delivered to any other party(ies) in your case. *Please note that if notice is mailed, the court in 
certain circumstances may not consider mailing to be adequate notice. This is a technical area of the law; 
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Instructions for Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (08/18) 
 

if you have any questions about it, you should consult a lawyer.  For more information on personal service, 
see the instructions for Summons: Personal Service on an Individual, Florida Family Law Rules of 
Procedure Form 12.910(a). 
 
 

  IMPORTANT INFORMATION REGARDING E-SERVICE ELECTION 
 
After the initial service of process of the petition or supplemental petition by the Sheriff or certified 
process server, the Florida Rules of Judicial Administration now require that all documents required or 
permitted to be served on the other party must be served by electronic mail (e-mail) except in certain 
circumstances. You must strictly comply with the format requirements set forth in the Rules of Judicial 
Administration.  If you elect to participate in electronic service, which means serving or receiving pleadings 
by electronic mail (e-mail), or through the Florida Courts E-Filing Portal, you must review Florida Rule of 
Judicial Administration 2.516.  You may find this rule at www.flcourts.org or through the link to the Rules 
of Judicial Administration provided under either Family Law Forms:  Getting Started, or Rules of Court in 
the A-Z Topical Index. 
 
SELF-REPRESENTED LITIGANTS MAY SERVE DOCUMENTS BY E-MAIL; HOWEVER, THEY ARE NOT 
REQUIRED TO DO SO.  If a self-represented litigant elects to serve and receive documents by e-mail, the 
procedures must always be followed once the initial election is made. 
 
To serve and receive documents by e-mail, you must designate your e-mail addresses by using the 
Designation of Current Mailing and E-mail Address, Florida Supreme Court Approved Family Law Form 
12.915, and you must provide your e-mail address on each form on which your signature appears. Please 
CAREFULLY read the rules and instructions for: Certificate of Service (General), Florida Supreme Court 
Approved Family Law Form 12.914; Designation of Current Mailing and E-mail Address, Florida Supreme 
Court Approved Family Law Form 12.915; and Florida Rule of Judicial Administration 2.516. 
 
 

 Where can I look for more information? 
 
Before proceeding, you should read General Information for Self-Represented Litigants found at the 
beginning of these forms.   For further information, see rules 12.615 and 12.941, Florida Family Law Rules 
of Procedure. 

Special notes 
 
An attorney who has been appointed by the court to serve as a child support enforcement hearing officer 
can also be appointed to serve as a general magistrate.  If your case involves only child support issues, 
your case properly may be referred to a general magistrate acting as a child support enforcement hearing 
officer. 
 
Remember, a person who is NOT an attorney is called a nonlawyer. If a nonlawyer helps you fill out these 
forms, that person must give you a copy of Disclosure from Nonlawyer, Florida Family Law Rules of 
Procedure Form 12.900(a), before he or she helps you.  A nonlawyer helping you fill out these forms also 
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Instructions for Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (08/18) 
 

must put his or her name, address, and telephone number on the bottom of the last page of every form 
he or she helps you complete. 
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Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (08/18) 

IN THE CIRCUIT COURT OF THE ____________________ JUDICIAL CIRCUIT, 
IN AND FOR ____________________ COUNTY, FLORIDA 

 
 

Case No.: __________________________ 
Division: ___________________________ 

 
 
______________________________________, 

Petitioner, 
 

and 
 
______________________________________, 

Respondent. 
 
 

               NOTICE OF HEARING ON MOTION FOR     
           CONTEMPT/ENFORCEMENT IN SUPPORT MATTERS  
     (RULE 12.615) 
 

TO: {name of other party}  _____________________________________________________________ 

 

There will be a hearing before ________________________________ {name of judge or hearing officer}, 

on {date}_____________________, at {time} _______ m., in room ________ of the 

_______________________Courthouse, on the _____ Petitioner's _____ Respondent's Motion for 

Contempt/Enforcement in Support Matters.    ____hour(s)/____ minutes have been reserved for this 

hearing.  

 

FAILURE TO APPEAR AT THE HEARING MAY RESULT IN THE COURT ISSUING A WRIT OF BODILY 
ATTACHMENT FOR YOUR ARREST.  IF YOU ARE ARRESTED, YOU MAY BE HELD IN JAIL UP TO 48 HOURS 
BEFORE A HEARING IS HELD. 
 
You are strongly urged to prepare and file a Florida Family Law Rules of Procedure Financial Affidavit, 
prior to the hearing, as your ability to pay is a critical issue in this contempt proceeding. 
 
You will be provided an opportunity at the hearing to respond to allegations and questions about your 
present financial status. 
 
This part is to be filled out by the court or to be filled in with information obtained from the court: 
 

If you are a person with a disability who needs any accommodation in order to 
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Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (08/18) 

participate in this proceeding, you are entitled, at no cost to you, to the 

provision of certain assistance. Please contact: 

__________________________________________________________________ 

{identify applicable court personnel by name, address, and telephone number }  

at least 7 days before your scheduled court appearance, or immediately upon 

receiving this notification if the time before the scheduled appearance is less 

than 7 days;  if you are hearing or voice impaired, call 711. 

 

    YOU ARE ADVISED THAT FOR THIS HEARING  

a. _____ Electronic recording is provided by the court. A party may provide a court reporter at 
 that party’s expense. 

b. _____ A court reporter is provided by the court. 

 
c. _____ No electronic recording is provided by the court and the court does not provide a court 

 reporter. A party may provide a court reporter at that party’s expense. 

 

If you are represented by an attorney or plan to retain an attorney for this matter, you should notify the 
attorney of this hearing. 

If this matter is resolved, the moving party shall contact the judge or hearing officer’s office to cancel this 
hearing. 

I certify that a copy of this document was _____ mailed _____ faxed and mailed _____ e-mailed   
_____hand delivered to the person(s) listed below on {date} ______________. 
 
Other party or his/her attorney: 
Name: ______________________________________ 
Address: ____________________________________ 
City, State, Zip: _______________________________ 
Fax Number: _________________________________ 
Designated E-mail Address(es):___________________ 
____________________________________________                                   
                ___________________________________ 
                Signature of Party 
                Printed Name: ______________________ 
               Address: ___________________________ 
               City, State, Zip: ______________________ 
               ___________________________________ 
               Telephone Number: __________________ 
                   Fax Number: ________________________ 
                                          Designated E-mail Address(es);__________ 
               ___________________________________ 
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Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (08/18) 

 
 
 
 
IF A NONLAWYER HELPED YOU FILL OUT THIS FORM, HE/SHE MUST FILL IN THE BLANKS BELOW:  
[fill in all blanks] This form was prepared for the: {choose only one} _____Petitioner ____ Respondent. 
This form was completed with the assistance of: 
{name of individual}   ___________________________________________________________________, 
{name of business}_____________________________________________________________________, 
{address}_____________________________________________________________________________, 
{city} ______________, {state} ____, {zip code}__________, {telephone number} ___________________. 
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From: Miguel Chamorro
To: Fajardo Orshan, Ariana
Cc: Davis, Mikalla
Subject: Changes to Family Law Rules of Procedure 12.451 and 12.310
Date: Tuesday, July 03, 2018 6:19:48 PM
Attachments: image001.png

37V0162-June 2018 Changes to Rules 2.5.DOCX

Good afternoon, Judge Fajardo.
 
My apologies for the delay in sending this to you.  During the June meeting of the Family Law Rules
of Procedure Committee (“FamLRPC”), I stated that I would send you a proposed amendment to
rules 12.310 and 12.451 that correspond to the proposed changes by the Civil Procedure Rules
Committee (“CivPRC”) and the Rules of Judicial Administration Committee (“RJAC”) to rules 1.310,
 1.451 and 2.530.  (See my earlier email for additional reference). 
 
Bear with me as I try to explain, as this involves three sets of rules. 
 
The parts of rule 12.310 and 12.451 that are at issue are, fortunately, almost identical to their civil
procedure counterparts, rules 1.310 and 1.451.  Thus, the changes already approved by the CivPRC
can be readily transferred onto rules 12.310 and 12.451.  I have taken that liberty as you can see
from the attached document—although I’m not assuming that the FamLRPC will accept them. 
 
The attached document contains the changes already approved to rules 1.310,  1.451 and 2.530
(which are underlined or stricken through), as well as the changes suggested by the FamLRPC to
those proposals during the June meeting (highlighted in yellow).  Please note that the CivPRC and
RJAC have not considered FamLRPC’s proposed changes to their proposed changes (although I
personally don’t see a problem).  Finally, the attached document also contains, at the end, my
proposed amendments to rules 12.310 and 12.451 that correspond to the proposed-and-approved
amendments to rules 1.310, and 1.451.  Since rules 12.310 and 12.451 have not undergone any
changes, all proposed amendments to them are in yellow.
 
Please let me know if you have any questions.  I look forward to working with you on this matter.
 
Have a happy Fourth of July, as well.
 
Regards,
 
Miguel J. Chamorro  ¦ Partner
T 305 416 3180   D 305 415 6335   F 305 416 3190    W www.lydeckerdiaz.com 
Lydecker ¦ Diaz  ¦  1221 Brickell Avenue, 19th Floor  ¦  Miami, FL 33131

 
The information contained in this electronic mail transmission is intended by Lydecker | Diaz for the use of the named
individual or entity to which it is directed and may contain information that is privileged or otherwise confidential. It is not
intended for transmission to, or receipt by, anyone other than the named addressee. It should not be copied or forwarded to
any unauthorized persons. If you have received this electronic mail transmission in error, please delete it from your system
without copying or forwarding it, and notify the sender of the error by reply email or by calling Lydecker | Diaz at (305) 416-
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RULE 1.310.	DEPOSITIONS UPON ORAL EXAMINATION

(a)	[no change]

(b)	Notice; Method of Taking; Production at Deposition.

(1)-(3) [no change]

(4)	Any deposition may be audiovisually recorded by videotape without leave of the court or stipulation of the parties, provided the deposition is taken in accordance with this subdivision.

(A)	Notice. A party intending to videotapeaudiovisually record a deposition must state in the notice that the deposition is to be videotapedaudiovisually recorded and must give the name and address of the operator. Any subpoena served on the person to be examined must state the method or methods for recording the testimony.

(B)	Stenographer Court Reporter. Videotaped Audiovisually recorded depositions must also be recorded stenographically transcribed, unless all parties agree otherwise.

(C)	Procedure. At the beginning of the deposition, the officer before whom it is taken must, on camera: (i) identify the style of the action, (ii) state the date, and (iii) swear the witness.

(D)	Custody of Tape Recording and Copies. The attorney for the party requesting the videotaping audiovisual recording of the deposition must take custody of and be responsible for the safeguarding of the videotape audiovisual recording, must permit the viewing of it by the opposing party, and, if requested, must provide a copy of the videotape audiovisual recording at the expense of the party requesting the copy.

(E)	Cost of VideotapedAudiovisually Recorded Depositions. The party requesting the videotaping audiovisual recording must bear the initial cost of videotaping recording.

(5)- (6) [no change]

(7)	If not otherwise agreed by the parties, Oon motion the court may order that the testimony at a deposition be taken by telephone or comparable audio communication equipment, or by video conference or comparable audiovisual communication equipment. The order may prescribe the manner in which the deposition will be taken.  The cost for the use of such communication equipment is the responsibility of the requesting party unless otherwise agreed by the parties or ordered by the court. A party may also arrange for a stenographic transcript at that party’s own initial expense.

(8)	[no change]

(c)	Examination and Cross-Examination; Record of Examination; Oath; Objections. Examination and cross-examination of witnesses may proceed as permitted at the trial. The officer before whom the deposition is to be taken must put the witness on oath and must personally, or by someone acting under the officer’s direction and in the officer’s presence, record the testimony of the witness, except that when a deposition is being taken by telephone or comparable audio communication equipment, the witness must be sworn by a person physically present with the witness who is qualified to administer an oath in that location.  If deposition testimony is being taken via video conference or comparable audiovisual communication equipment, and the parties agree, the witness may also be sworn remotely using such video conference or comparable audiovisual communication equipment by a person who is qualified to administer oaths in the witness’s jurisdiction and who administers the oath consistent with the laws of the jurisdiction where the witness is located. The testimony must be taken stenographically transcribed or recorded by any other means ordered in accordance with subdivision (b)(4) of this rule. If requested by one of the parties, the testimony must be transcribed at the initial cost of the requesting party and prompt notice of the request must be given to all other parties. All objections made at time of the examination to the qualifications of the officer taking the deposition, the manner of taking it, the evidence presented, or the conduct of any party, and any other objection to the proceedings must be noted by the officer on the deposition. Any objection during a deposition must be stated concisely and in a nonargumentative and nonsuggestive manner. A party may instruct a deponent not to answer only when necessary to preserve a privilege, to enforce a limitation on evidence directed by the court, or to present a motion under subdivision (d). Otherwise, evidence objected to must be taken subject to the objections. Instead of participating in the oral examination, parties may serve written questions in a sealed envelope on the party taking the deposition and that party must transmit them to the officer, who must propound them to the witness and record the answers verbatim.

(d)- (h) [no change]	

Committee Notes

201__ Amendment.  When obtaining testimony by video conference or comparable audiovisual equipment, oaths must be administered in conformity with §§ 92.50, et seq., Florida Statutes. 

Court Commentary

[no change]




RULE 1.451.	TAKING TESTIMONY

(a)	[no change]

(b)	Communication Equipment. The court may permit a witness to testify at a hearing or trial by contemporaneous audio, or by video conference or comparable audiovisual communication equipment:

	(1) by agreement of the parties; or 

	 (2) for good cause shown upon written request of a party upon reasonable notice to all other parties.

	The request and notice must contain the substance of the proposed testimony and an estimate of the length of the proposed testimony. In considering sufficient good cause, the court shall weigh and address in its order the reasons stated for testimony by communication equipment against the potential for prejudice to the objecting party.

(c)	Required Equipment. Communication equipment as used in this rule means a conference telephone or other electronic device that permits all those appearing or participating to hear and speak to each other simultaneously and permits all conversations of all parties to be audible to all persons present.  Contemporaneous video conference or comparable audiovisual communication equipment must make the witness both audible and visible to all participants during the testimony. For testimony by any of the foregoing means, there must be appropriate safeguards for the court to maintain sufficient control over the equipment and the transmission of the testimony so the court may stop the communication to accommodate objection or prevent prejudice

(d)	Oath. Testimony may be taken through audio communication equipment only if a notary public or other person authorized to administer oaths in the witness’s jurisdiction is physically present with the witness and administers the oath consistent with the laws of the jurisdiction. If testimony is provided at the hearing via video conference or comparable audiovisual communication equipment, and the parties agree, the witness may also be sworn remotely using such video conference or comparable audiovisual communication equipment by a person who is qualified to administer oaths in the witness’s jurisdiction and who administers the oath consistent with the laws of the jurisdiction where the witness is located.  

(e)	Burden of Expense. The cost for the use of the communication equipment is the responsibility of the requesting party unless otherwise agreed by the parties or ordered by the court.

Committee Note

2013 Adoption. This rule allows the parties to agree, or one or more parties to request, that the court authorize presentation of witness testimony by contemporaneous video or audio communications equipment. A party seeking to present such testimony over the objection of another party must still satisfy the good-cause standard. In determining whether good cause exists, the trial court may consider such factors as the type and stage of proceeding, the presence or absence of constitutionally protected rights, the importance of the testimony to the resolution of the case, the amount in controversy in the case, the relative cost or inconvenience of requiring the presence of the witness in court, the ability of counsel to use necessary exhibits or demonstrative aids, the limitations (if any) placed on the opportunity for opposing counsel and the finder of fact to observe the witness’s demeanor, the potential for unfair surprise, the witness’s affiliation with one or more parties, and any other factors the court reasonably deems material to weighing the justification the requesting party has offered in support of the request to allow a witness to testify by communications equipment against the potential for prejudice to the objecting party. With the advance of technology, the cost and availability of contemporaneous video testimony may be considered by the court in determining whether good cause is established for audio testimony.

201__ Amendment.  When obtaining testimony by video conference or comparable audiovisual equipment, oaths must be administered in conformity with §§ 92.50, et seq., Florida Statutes

	



























































Florida Rule of Judicial Administration 2.530.  COMMUNICATION EQUIPMENT  



(a)	Definition. Communication equipment means a conference telephone or electronic device other comparable audio equipment that permits all those appearing or participating to hear and speak to each other, provided that all conversation of all parties is audible to all persons present.  Communication equipment also means video conference or comparable audiovisual equipment.



(b)	Use by All Parties. A county or circuit court judge may, upon the court’s own motion or upon the written request of a party, direct that communication equipment be used for a motion hearing, pretrial conference, or a status conference. A judge must give notice to the parties and consider any objections they may have to the use of communication equipment before directing that communication equipment be used. The decision to use audio communication equipment over the objection of parties will be in the sound discretion of the trial court, except as noted below.

(c)	Use Only by Requesting Party. A county or circuit court judge may, upon the written request of a party upon reasonable notice to all other parties, permit a requesting party to participate through communication equipment in a scheduled motion hearing; however, any such request (except in criminal, juvenile, and appellate proceedings) must be granted, absent a showing of good cause to deny the same, where the hearing is set for not longer than 15 minutes.	

(d)	Testimony.

(1)	Generally. A county or circuit court judge, general magistrate, special magistrate, or hearing officer may allow testimony to be taken through communication equipment if all parties consent or if permitted by another applicable rule of procedure.

(2)	Procedure. Any party desiring to present testimony through communication equipment shall, prior to the hearing or trial at which the testimony is to be presented, contact all parties to determine whether each party consents to this form of testimony. The party seeking to present the testimony shall move for permission to present testimony through communication equipment, which motion shall set forth good cause as to why the testimony should be allowed in this form.

(3)	Oath. Testimony may be taken through audio communication equipment only if a notary public or other person authorized to administer oaths in the witness’s jurisdiction is physically present with the witness and administers the oath consistent with the laws of the jurisdiction.  If testimony is provided via video conference or comparable audiovisual equipment, and the parties agree, the witness may also be sworn remotely using such video conference or comparable audiovisual equipment by a person who is qualified to administer oaths in the witness’s jurisdiction and who administers the oath consistent with the laws of the jurisdiction where the witness is located.

(4)	Confrontation Rights. In juvenile and criminal proceedings the defendant must make an informed waiver of any confrontation rights that may be abridged by the use of communication equipment.

(5)	Video Testimony.  If the testimony to be presented utilizes video conferencing or comparable audiovisual capabilities, the court in its discretion may modify the procedures set forth in this rule to accommodate the technology utilized.

	(e)	Burden of Expense. The cost for the use of the communication equipment is the responsibility of the requesting party unless otherwise directed by the court.

(f)	Override of Family Violence Indicator. Communications equipment may be used for a hearing on a petition to override a family violence indicator under Florida Family Law Rule of Procedure 12.650. 

Committee Note

201__ Adoption.  When obtaining testimony by video conference or comparable audiovisual equipment, oaths must be administered in conformity with §§ 92.50, et seq., Florida Statutes.































RULE 12.310.	DEPOSITIONS UPON ORAL EXAMINATION

(a)	[no change]

(b)	Notice; Method of Taking; Production at Deposition.

(1)-(3) [no change]

(4)	Any deposition may be audiovisually recorded by videotape without leave of the court or stipulation of the parties, provided the deposition is taken in accordance with this subdivision.

(A)	Notice. A party intending to videotapeaudiovisually record a deposition must state in the notice that the deposition is to be videotapedaudiovisually recorded and must give the name and address of the operator. Any subpoena served on the person to be examined must state the method or methods for recording the testimony.

(B)	Stenographer Court Reporter. Videotaped Audiovisually recorded depositions must also be recorded stenographically transcribed, unless all parties agree otherwise.

(C)	Procedure. At the beginning of the deposition, the officer before whom it is taken must, on camera: (i) identify the style of the action, (ii) state the date, and (iii) swear the witness.

(D)	Custody of Tape Recording and Copies. The attorney for the party requesting the videotaping audiovisual recording of the deposition must take custody of and be responsible for the safeguarding of the videotape audiovisual recording, must permit the viewing of it by the opposing party, and, if requested, must provide a copy of the videotape audiovisual recording at the expense of the party requesting the copy.

(E)	Cost of VideotapedAudiovisually Recorded Depositions. The party requesting the videotaping audiovisual recording must bear the initial cost of videotaping recording.

(5)- (6) [no change]

(7)	If not otherwise agreed by the parties, Oon motion the court may order that the testimony at a deposition be taken by telephone or comparable audio communication equipment, or by video conference or comparable audiovisual communication equipment. The order may prescribe the manner in which the deposition will be taken.  The cost for the use of such communication equipment is the responsibility of the requesting party unless otherwise agreed by the parties or ordered by the court. A party may also arrange for a stenographic transcript at that party’s own initial expense.

(8)	[no change]

(c)	Examination and Cross-Examination; Record of Examination; Oath; Objections. Examination and cross-examination of witnesses may proceed as permitted at the trial. The officer before whom the deposition is to be taken must put the witness on oath and must personally, or by someone acting under the officer’s direction and in the officer’s presence, record the testimony of the witness, except that when a deposition is being taken by telephone or comparable audio communication equipment, the witness must be sworn by a person physically present with the witness who is qualified to administer an oath in that location.  If deposition testimony is being taken via video conference or comparable audiovisual communication equipment, and the parties agree, the witness may also be sworn remotely using such video conference or comparable audiovisual communication equipment by a person who is qualified to administer oaths in the witness’s jurisdiction and who administers the oath consistent with the laws of the jurisdiction where the witness is located. The testimony must be taken stenographically transcribed or recorded by any other means ordered in accordance with subdivision (b)(4). If requested by one of the parties, the testimony must be transcribed at the initial cost of the requesting party and prompt notice of the request must be given to all other parties. All objections made at time of the examination to the qualifications of the officer taking the deposition, the manner of taking it, the evidence presented, or the conduct of any party, and any other objection to the proceedings must be noted by the officer on the deposition. Any objection during a deposition must be stated concisely and in a nonargumentative and nonsuggestive manner. A party may instruct a deponent not to answer only when necessary to preserve a privilege, to enforce a limitation on evidence directed by the court, or to present a motion under subdivision (d). Otherwise, evidence objected to must be taken subject to the objections. Instead of participating in the oral examination, parties may serve written questions in a sealed envelope on the party taking the deposition and that party must transmit them to the officer, who must propound them to the witness and record the answers verbatim.

(d)- (h) [no change]	

Committee Notes

2008 Amendment. The provisions of Fla. R. Civ. P. 1.310(b)(8) do not alter the requirements of Rule 12.407 that a court order must be obtained before deposing a minor child.

201_ Amendment.  When obtaining testimony by video conference or comparable audiovisual equipment, oaths must be administered in conformity with §§ 92.50, et seq., Florida Statutes.













RULE 12.451.	TAKING TESTIMONY

(a)	[no change]

(b)	Communication Equipment. The court may permit a witness to testify at a hearing or trial by contemporaneous audio, or by video conference or comparable audiovisual communication equipment:

	(1) by agreement of the parties; or 

	 (2) for good cause shown upon written request of a party upon reasonable notice to all other parties.

	The request and notice must contain the substance of the proposed testimony and an estimate of the length of the proposed testimony. In considering sufficient good cause, the court shall weigh and address in its order the reasons stated for testimony by communication equipment against the potential for prejudice to the objecting party.

(c)	Required Equipment. Communication equipment as used in this rule means a conference telephone or other electronic device that permits all those appearing or participating to hear and speak to each other simultaneously and permits all conversations of all parties to be audible to all persons present.  Contemporaneous video conference or comparable audiovisual communication equipment must make the witness both audible and visible to all participants during the testimony. For testimony by any of the foregoing means, there must be appropriate safeguards for the court to maintain sufficient control over the equipment and the transmission of the testimony so the court may stop the communication to accommodate objection or prevent prejudice

(d)	Oath. Testimony may be taken through audio communication equipment only if a notary public or other person authorized to administer oaths in the witness’s jurisdiction is physically present with the witness and administers the oath consistent with the laws of the jurisdiction. If testimony is provided at the hearing via video conference or comparable audiovisual communication equipment, and the parties agree, the witness may also be sworn remotely using such video conference or comparable audiovisual communication equipment by a person who is qualified to administer oaths in the witness’s jurisdiction and who administers the oath consistent with the laws of the jurisdiction where the witness is located.  

(e)	Burden of Expense. The cost for the use of the communication equipment is the responsibility of the requesting party unless otherwise agreed by the parties or ordered by the court.

Committee Note

201_ Amendment.  When obtaining testimony by video conference or comparable audiovisual equipment, oaths must be administered in conformity with §§ 92.50, et seq., Florida Statutes.
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3180, so that our address record can be corrected.
 

From: Miguel Chamorro 
Sent: Friday, June 15, 2018 9:51 AM
To: 'afajardo@jud11.flcourts.org'
Cc: Martin Alexander (martin.alexander@hklaw.com); 'Davis, Mikalla (midavis@floridabar.org)'
Subject: Changes to Family Law Rule of Procedure 12.451
 
Dear Judge Fajardo,
 
Thank you for taking on this task.  Per our discussion during today’s Family Law Rules of Procedure
Committee (FamRPC) meeting, here are some of the items that we would consider, and which I will
relay to the CivPRC and RJAC:
 

1.       Remove the requirement that testimony must be “transcribed” as there is no need to have
all testimony transcribed.  Rule 1.310(c).
 

2.       Add a comment to the end of the rules, indicating that the officer swearing in the witness
must do so in accordance with chapter 92, Fla. Stat., or s. 92.50, Fla. Stat. (or, alternatively,
add that phrase to the end of 12.451(d) and the corresponding RJA and Civil Pro. Rules).
 

3.       Make the administering-of-the-oath rules changes clearer by adding the phrase “where the
witness is physically present.”
 

Feel free to conference me into any subcommittee calls on this issue. I will send you a proposed rule
change later.  
 
On a related note, I am copying Martin Alexander.  He chaired the CivPRC subcommittee where all of
this originated.
 
Thank you.
 
Sincerely,
 
Miguel J. Chamorro  ¦ Partner
T 305 416 3180   D 305 415 6335   F 305 416 3190    W www.lydeckerdiaz.com 
Lydecker ¦ Diaz  ¦  1221 Brickell Avenue, 19th Floor  ¦  Miami, FL 33131

 
The information contained in this electronic mail transmission is intended by Lydecker | Diaz for the use of the named
individual or entity to which it is directed and may contain information that is privileged or otherwise confidential. It is not
intended for transmission to, or receipt by, anyone other than the named addressee. It should not be copied or forwarded to
any unauthorized persons. If you have received this electronic mail transmission in error, please delete it from your system
without copying or forwarding it, and notify the sender of the error by reply email or by calling Lydecker | Diaz at (305) 416-
3180, so that our address record can be corrected.
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Please note: Florida has very broad public records laws. Many written communications to or
from The Florida Bar regarding Bar business may be considered public records, which must
be made available to anyone upon request. Your e-mail communications may therefore be
subject to public disclosure.
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RULE 1.310. DEPOSITIONS UPON ORAL EXAMINATION 

(a) [no change] 

(b) Notice; Method of Taking; Production at Deposition. 

(1)-(3) [no change] 

(4) Any deposition may be audiovisually recorded by videotape without leave 
of the court or stipulation of the parties, provided the deposition is taken in accordance with this 
subdivision. 

(A) Notice. A party intending to videotapeaudiovisually record a 
deposition must state in the notice that the deposition is to be videotapedaudiovisually recorded 
and must give the name and address of the operator. Any subpoena served on the person to be 
examined must state the method or methods for recording the testimony. 

(B) Stenographer Court Reporter. Videotaped Audiovisually recorded 
depositions must also be recorded stenographically transcribed, unless all parties agree otherwise. 

(C) Procedure. At the beginning of the deposition, the officer before 
whom it is taken must, on camera: (i) identify the style of the action, (ii) state the date, and (iii) 
swear the witness. 

(D) Custody of Tape Recording and Copies. The attorney for the party 
requesting the videotaping audiovisual recording of the deposition must take custody of and be 
responsible for the safeguarding of the videotape audiovisual recording, must permit the viewing 
of it by the opposing party, and, if requested, must provide a copy of the videotape audiovisual 
recording at the expense of the party requesting the copy. 

(E) Cost of VideotapedAudiovisually Recorded Depositions. The party 
requesting the videotaping audiovisual recording must bear the initial cost of videotaping 
recording. 

(5)- (6) [no change] 

(7) If not otherwise agreed by the parties, Oon motion the court may order that 
the testimony at a deposition be taken by telephone or comparable audio communication 
equipment, or by video conference or comparable audiovisual communication equipment. The 
order may prescribe the manner in which the deposition will be taken.  The cost for the use of such 
communication equipment is the responsibility of the requesting party unless otherwise agreed by 
the parties or ordered by the court. A party may also arrange for a stenographic transcript at that 
party’s own initial expense. 

(8) [no change] 
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(c) Examination and Cross-Examination; Record of Examination; Oath; 
Objections. Examination and cross-examination of witnesses may proceed as permitted at the 
trial. The officer before whom the deposition is to be taken must put the witness on oath and must 
personally, or by someone acting under the officer’s direction and in the officer’s presence, record 
the testimony of the witness, except that when a deposition is being taken by telephone or 
comparable audio communication equipment, the witness must be sworn by a person physically 
present with the witness who is qualified to administer an oath in that location.  If deposition 
testimony is being taken via video conference or comparable audiovisual communication 
equipment, and the parties agree, the witness may also be sworn remotely using such video 
conference or comparable audiovisual communication equipment by a person who is qualified to 
administer oaths in the witness’s jurisdiction and who administers the oath consistent with the laws 
of the jurisdiction where the witness is located. The testimony must be taken stenographically 
transcribed or recorded by any other means ordered in accordance with subdivision (b)(4) of this 
rule. If requested by one of the parties, the testimony must be transcribed at the initial cost of the 
requesting party and prompt notice of the request must be given to all other parties. All objections 
made at time of the examination to the qualifications of the officer taking the deposition, the 
manner of taking it, the evidence presented, or the conduct of any party, and any other objection 
to the proceedings must be noted by the officer on the deposition. Any objection during a 
deposition must be stated concisely and in a nonargumentative and nonsuggestive manner. A party 
may instruct a deponent not to answer only when necessary to preserve a privilege, to enforce a 
limitation on evidence directed by the court, or to present a motion under subdivision (d). 
Otherwise, evidence objected to must be taken subject to the objections. Instead of participating 
in the oral examination, parties may serve written questions in a sealed envelope on the party 
taking the deposition and that party must transmit them to the officer, who must propound them to 
the witness and record the answers verbatim. 

(d)- (h) [no change]  

Committee Notes 

201__ Amendment.  When obtaining testimony by video conference or comparable audiovisual 
equipment, oaths must be administered in conformity with §§ 92.50, et seq., Florida Statutes.  

Court Commentary 

[no change] 
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RULE 1.451. TAKING TESTIMONY 

(a) [no change] 

(b) Communication Equipment. The court may permit a witness to testify at a hearing 
or trial by contemporaneous audio, or by video conference or comparable audiovisual 
communication equipment: 

 (1) by agreement of the parties; or  

  (2) for good cause shown upon written request of a party upon reasonable notice to all 
other parties. 

 The request and notice must contain the substance of the proposed testimony and an 
estimate of the length of the proposed testimony. In considering sufficient good cause, the court 
shall weigh and address in its order the reasons stated for testimony by communication equipment 
against the potential for prejudice to the objecting party. 

(c) Required Equipment. Communication equipment as used in this rule means a 
conference telephone or other electronic device that permits all those appearing or participating to 
hear and speak to each other simultaneously and permits all conversations of all parties to be 
audible to all persons present.  Contemporaneous video conference or comparable audiovisual 
communication equipment must make the witness both audible and visible to all participants 
during the testimony. For testimony by any of the foregoing means, there must be appropriate 
safeguards for the court to maintain sufficient control over the equipment and the transmission of 
the testimony so the court may stop the communication to accommodate objection or prevent 
prejudice 

(d) Oath. Testimony may be taken through audio communication equipment only if a 
notary public or other person authorized to administer oaths in the witness’s jurisdiction is 
physically present with the witness and administers the oath consistent with the laws of the 
jurisdiction. If testimony is provided at the hearing via video conference or comparable audiovisual 
communication equipment, and the parties agree, the witness may also be sworn remotely using 
such video conference or comparable audiovisual communication equipment by a person who is 
qualified to administer oaths in the witness’s jurisdiction and who administers the oath consistent 
with the laws of the jurisdiction where the witness is located.   

(e) Burden of Expense. The cost for the use of the communication equipment is the 
responsibility of the requesting party unless otherwise agreed by the parties or ordered by the court. 

Committee Note 

2013 Adoption. This rule allows the parties to agree, or one or more parties to request, that 
the court authorize presentation of witness testimony by contemporaneous video or audio 
communications equipment. A party seeking to present such testimony over the objection of 
another party must still satisfy the good-cause standard. In determining whether good cause exists, 
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the trial court may consider such factors as the type and stage of proceeding, the presence or 
absence of constitutionally protected rights, the importance of the testimony to the resolution of 
the case, the amount in controversy in the case, the relative cost or inconvenience of requiring the 
presence of the witness in court, the ability of counsel to use necessary exhibits or demonstrative 
aids, the limitations (if any) placed on the opportunity for opposing counsel and the finder of fact 
to observe the witness’s demeanor, the potential for unfair surprise, the witness’s affiliation with 
one or more parties, and any other factors the court reasonably deems material to weighing the 
justification the requesting party has offered in support of the request to allow a witness to testify 
by communications equipment against the potential for prejudice to the objecting party. With the 
advance of technology, the cost and availability of contemporaneous video testimony may be 
considered by the court in determining whether good cause is established for audio testimony. 

201__ Amendment.  When obtaining testimony by video conference or comparable audiovisual 
equipment, oaths must be administered in conformity with §§ 92.50, et seq., Florida Statutes 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Florida Rule of Judicial Administration 2.530.  COMMUNICATION EQUIPMENT   
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(a) Definition. Communication equipment means a conference telephone or electronic 
device other comparable audio equipment that permits all those appearing or participating to hear 
and speak to each other, provided that all conversation of all parties is audible to all persons present.  
Communication equipment also means video conference or comparable audiovisual equipment. 

 
(b) Use by All Parties. A county or circuit court judge may, upon the court’s own 

motion or upon the written request of a party, direct that communication equipment be used for a 
motion hearing, pretrial conference, or a status conference. A judge must give notice to the parties 
and consider any objections they may have to the use of communication equipment before directing 
that communication equipment be used. The decision to use audio communication equipment over 
the objection of parties will be in the sound discretion of the trial court, except as noted below. 

(c) Use Only by Requesting Party. A county or circuit court judge may, upon the 
written request of a party upon reasonable notice to all other parties, permit a requesting party to 
participate through communication equipment in a scheduled motion hearing; however, any such 
request (except in criminal, juvenile, and appellate proceedings) must be granted, absent a showing 
of good cause to deny the same, where the hearing is set for not longer than 15 minutes.  

(d) Testimony. 

(1) Generally. A county or circuit court judge, general magistrate, special magistrate, 
or hearing officer may allow testimony to be taken through communication equipment if all parties 
consent or if permitted by another applicable rule of procedure. 

(2) Procedure. Any party desiring to present testimony through communication 
equipment shall, prior to the hearing or trial at which the testimony is to be presented, contact all 
parties to determine whether each party consents to this form of testimony. The party seeking to 
present the testimony shall move for permission to present testimony through communication 
equipment, which motion shall set forth good cause as to why the testimony should be allowed in 
this form. 

(3) Oath. Testimony may be taken through audio communication equipment only if a 
notary public or other person authorized to administer oaths in the witness’s jurisdiction is 
physically present with the witness and administers the oath consistent with the laws of the 
jurisdiction.  If testimony is provided via video conference or comparable audiovisual equipment, 
and the parties agree, the witness may also be sworn remotely using such video conference or 
comparable audiovisual equipment by a person who is qualified to administer oaths in the witness’s 
jurisdiction and who administers the oath consistent with the laws of the jurisdiction where the 
witness is located. 

(4) Confrontation Rights. In juvenile and criminal proceedings the defendant must 
make an informed waiver of any confrontation rights that may be abridged by the use of 
communication equipment. 

(5) Video Testimony.  If the testimony to be presented utilizes video conferencing or 
comparable audiovisual capabilities, the court in its discretion may modify the procedures set forth 
in this rule to accommodate the technology utilized. 
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 (e) Burden of Expense. The cost for the use of the communication equipment is the 
responsibility of the requesting party unless otherwise directed by the court. 

(f) Override of Family Violence Indicator. Communications equipment may be used 
for a hearing on a petition to override a family violence indicator under Florida Family Law Rule 
of Procedure 12.650.  

Committee Note 

201__ Adoption.  When obtaining testimony by video conference or comparable audiovisual 
equipment, oaths must be administered in conformity with §§ 92.50, et seq., Florida Statutes. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

RULE 12.310. DEPOSITIONS UPON ORAL EXAMINATION 

(a) [no change] 

(b) Notice; Method of Taking; Production at Deposition. 

(1)-(3) [no change] 
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(4) Any deposition may be audiovisually recorded by videotape without leave 
of the court or stipulation of the parties, provided the deposition is taken in accordance with this 
subdivision. 

(A) Notice. A party intending to videotapeaudiovisually record a 
deposition must state in the notice that the deposition is to be videotapedaudiovisually recorded 
and must give the name and address of the operator. Any subpoena served on the person to be 
examined must state the method or methods for recording the testimony. 

(B) Stenographer Court Reporter. Videotaped Audiovisually recorded 
depositions must also be recorded stenographically transcribed, unless all parties agree otherwise. 

(C) Procedure. At the beginning of the deposition, the officer before 
whom it is taken must, on camera: (i) identify the style of the action, (ii) state the date, and (iii) 
swear the witness. 

(D) Custody of Tape Recording and Copies. The attorney for the party 
requesting the videotaping audiovisual recording of the deposition must take custody of and be 
responsible for the safeguarding of the videotape audiovisual recording, must permit the viewing 
of it by the opposing party, and, if requested, must provide a copy of the videotape audiovisual 
recording at the expense of the party requesting the copy. 

(E) Cost of VideotapedAudiovisually Recorded Depositions. The party 
requesting the videotaping audiovisual recording must bear the initial cost of videotaping 
recording. 

(5)- (6) [no change] 

(7) If not otherwise agreed by the parties, Oon motion the court may order that 
the testimony at a deposition be taken by telephone or comparable audio communication 
equipment, or by video conference or comparable audiovisual communication equipment. The 
order may prescribe the manner in which the deposition will be taken.  The cost for the use of such 
communication equipment is the responsibility of the requesting party unless otherwise agreed by 
the parties or ordered by the court. A party may also arrange for a stenographic transcript at that 
party’s own initial expense. 

(8) [no change] 

(c) Examination and Cross-Examination; Record of Examination; Oath; 
Objections. Examination and cross-examination of witnesses may proceed as permitted at the 
trial. The officer before whom the deposition is to be taken must put the witness on oath and must 
personally, or by someone acting under the officer’s direction and in the officer’s presence, record 
the testimony of the witness, except that when a deposition is being taken by telephone or 
comparable audio communication equipment, the witness must be sworn by a person physically 
present with the witness who is qualified to administer an oath in that location.  If deposition 
testimony is being taken via video conference or comparable audiovisual communication 
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equipment, and the parties agree, the witness may also be sworn remotely using such video 
conference or comparable audiovisual communication equipment by a person who is qualified to 
administer oaths in the witness’s jurisdiction and who administers the oath consistent with the laws 
of the jurisdiction where the witness is located. The testimony must be taken stenographically 
transcribed or recorded by any other means ordered in accordance with subdivision (b)(4). If 
requested by one of the parties, the testimony must be transcribed at the initial cost of the 
requesting party and prompt notice of the request must be given to all other parties. All objections 
made at time of the examination to the qualifications of the officer taking the deposition, the 
manner of taking it, the evidence presented, or the conduct of any party, and any other objection 
to the proceedings must be noted by the officer on the deposition. Any objection during a 
deposition must be stated concisely and in a nonargumentative and nonsuggestive manner. A party 
may instruct a deponent not to answer only when necessary to preserve a privilege, to enforce a 
limitation on evidence directed by the court, or to present a motion under subdivision (d). 
Otherwise, evidence objected to must be taken subject to the objections. Instead of participating 
in the oral examination, parties may serve written questions in a sealed envelope on the party 
taking the deposition and that party must transmit them to the officer, who must propound them to 
the witness and record the answers verbatim. 

(d)- (h) [no change]  

Committee Notes 

2008 Amendment. The provisions of Fla. R. Civ. P. 1.310(b)(8) do not alter the requirements of 
Rule 12.407 that a court order must be obtained before deposing a minor child. 

201_ Amendment.  When obtaining testimony by video conference or comparable audiovisual 
equipment, oaths must be administered in conformity with §§ 92.50, et seq., Florida Statutes. 

 

 

 

 

 

 

RULE 12.451. TAKING TESTIMONY 

(a) [no change] 

(b) Communication Equipment. The court may permit a witness to testify at a hearing 
or trial by contemporaneous audio, or by video conference or comparable audiovisual 
communication equipment: 
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 (1) by agreement of the parties; or  

  (2) for good cause shown upon written request of a party upon reasonable notice to all 
other parties. 

 The request and notice must contain the substance of the proposed testimony and an 
estimate of the length of the proposed testimony. In considering sufficient good cause, the court 
shall weigh and address in its order the reasons stated for testimony by communication equipment 
against the potential for prejudice to the objecting party. 

(c) Required Equipment. Communication equipment as used in this rule means a 
conference telephone or other electronic device that permits all those appearing or participating to 
hear and speak to each other simultaneously and permits all conversations of all parties to be 
audible to all persons present.  Contemporaneous video conference or comparable audiovisual 
communication equipment must make the witness both audible and visible to all participants 
during the testimony. For testimony by any of the foregoing means, there must be appropriate 
safeguards for the court to maintain sufficient control over the equipment and the transmission of 
the testimony so the court may stop the communication to accommodate objection or prevent 
prejudice 

(d) Oath. Testimony may be taken through audio communication equipment only if a 
notary public or other person authorized to administer oaths in the witness’s jurisdiction is 
physically present with the witness and administers the oath consistent with the laws of the 
jurisdiction. If testimony is provided at the hearing via video conference or comparable audiovisual 
communication equipment, and the parties agree, the witness may also be sworn remotely using 
such video conference or comparable audiovisual communication equipment by a person who is 
qualified to administer oaths in the witness’s jurisdiction and who administers the oath consistent 
with the laws of the jurisdiction where the witness is located.   

(e) Burden of Expense. The cost for the use of the communication equipment is the 
responsibility of the requesting party unless otherwise agreed by the parties or ordered by the court. 

Committee Note 

201_ Amendment.  When obtaining testimony by video conference or comparable audiovisual 
equipment, oaths must be administered in conformity with §§ 92.50, et seq., Florida Statutes. 

 

FLRC October 2018 Agenda Page 27



INSTRUCTIONS FOR FLORIDA FAMILY LAW RULES OF PROCEDURE FORM 
12.996(a), INCOME DEDUCTION ORDER (06/11)(--/--) 

 

When should this form be used? 
This form should be used in non-Title IV-Dall cases when the court has ordered that support be paid by 
the obligor’s payor through an income deduction order. 
 
This form includes several blanks that must be filled in as applicable.  The obligor is the person who is 
obligated to pay the support ordered by the court and the obligee is the person entitled to receive the 
support awarded by the court. 
 
In Paragraph 1, one of the three lines must be checked off. The court order that establishes the support 
award and/or the settlement or mediation agreement entered into between the parties should state the 
effective date of the Income Deduction Order. The appropriate effective date should be checked off in 
Paragraph 1. 
 
The blank lines in Paragraph 2 should be completed tracking the same terms of support as are in the 
court order that establishes the support award and/or the settlement or mediation agreement.  The first 
blank in each line should state the amount of the support payment and the second blank in each line 
should state the time period that covers said support award.  For example, if the child support is $100 
per month the first blank would say $ “100” and the second blank in that line would say “month”.  
Similarly, if the payments are to be payable weekly, then the second blank would say “week”.  If there 
are any arrearages owed at the time the Income Deduction Order is entered, they must be included in 
the line for arrears, along with the amount and frequency of the payments due for the arrears, which 
shallmust be no less than 20% of the current support obligation. All orders for immediate income 
deduction must be paid through the State Disbursement Unit. The actual dollar amount of the Clerk’s 
fee for the support awarded in your case (4% of each payment not to exceed $5.25 per payment) 
shouldmust be included on the appropriate line. 
 
Paragraph 6 must be completed to show what percentage, if any, of a one-time payment made to the 
obligor should be applied to any arrearage in support that may be due to the obligee.  
 
If the Income Deduction Order is addressing child support, Yyou must complete the schedule in 
paragraph 7 to show the amount of child support for all the minor children at the time of the entry of 
this order and the amount of the child support that will be owed for any remaining child(ren) after one 
or more of the children are no longer entitled to receive child support. You should also show in the 
schedule the day, month, and year that the child support obligation terminates for each minor child. The 
date child support terminates should be listed as the child’s 18th birthday unless the court has found that 
section 743.07(2), Florida Statues, applies, or the parties have otherwise agreed to a different date. You 
should use the record existing at the time of this order for the basis of computing all child support 
obligations. 
 
If the Income Deduction Order is addressing child support, you must also complete and attach the 
federal INCOME WITHHOLDING FOR SUPPORT (IWO) FORM (OMB Form 0970-0154) to the Income 
Deduction Order.  When filling out an Income Withholding for Support Form, please note the following 
additional instructions for that form: 
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1.  The Remittance Identifier is the County Code for the county in which the case was heard 

followed by the Case Number.  A list of county codes is included with these instructions. 
 

2. The FIPS code may be found on the attached list.  Use the code for the County in which the 
case is pending. 

 
FIPS and County Codes 

COUNTY 
ALACHUA 
BAKER 
BAY 
BRADFORD 
BREVARD 
BROWARD 
CALHOUN 
CHARLOTTE 
CITRUS 
CLAY 
COLLIER 
COLUMBIA 
DADE 
DESOTO 
DIXIE 
DUVAL 
ESCAMBIA 
FLAGER 
FRANKLIN 
GADSDEN 
GILCHRIST 
GLADES 
GULF 
HAMILTON 
HARDEE 
HENDRY 
HERNANDO 
HIGHLANDS 
HILLSBOROUGH 
HOLMES 
INDIAN RIVER 
JACKSON 
JEFFERSON 
LAFAYETTE 

FIPS 
 12001 
 12003 
 12005 
 12007 
 12009 
 12011 
 12013 
 12015 
 12017 
 12019 
 12021 
 12023 
 12025 
 12027 
 12029 
 12031 
 12033 
 12035 
 12037 
 12039 
 12041 
 12043 
 12045 
 12047 
 12049 
 12051 
 12053 
 12055 
 12057 
 12059 
 12061 
 12063 
 12065 
 12067 

COUNTY CODE 
01 
02 
03 
04 
05 
06 
07 
08 
09 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 

COUNTY 
LAKE 
LEE 
LEON 
LEVY 
LIBERTY 
MADISON 
MANATEE 
MARION 
MARTIN 
MONROE 
NASSAU 
OKALOOSA 
OKEECHOBEE 
ORANGE 
OSCEOLA 
PALM BEACH 
PASCO 
PINELLAS 
POLK 
PUTNAM 
ST. JOHNS 
ST. LUCIE 
SANTA ROSA 
SARASOTA 
SEMINOLE 
SUMTER 
SUWANNEE 
TAYLOR 
UNION 
VOLUSIA 
WAKULLA 
WALTON 
WASHINGTON 
 

FIPS 
12069 
12071 
12073 
12075 
12077 
12079 
12081 
12083 
12085 
12087 
12089 
12091 
12093 
12095 
12097 
12099 
12101 
12103 
12105 
12107 
12109 
12111 
12113 
12115 
12117 
12119 
12121 
12123 
12125 
12127 
12129 
12131 
12133 
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What should I do next? 
 
For this order to be effective, it must be signed by the judge. This form should be typed or printed in 
black ink. After completing this form, you must first send a copy to the other party or his or her 
attorney, if he or she is represented by an attorney, for approval or objection to the form before you 
send it to the judge assigned to your case. If the opposing party or his or her attorney, if represented, 
approves the form order, you may send the original proposed order and two copies to the judge 
assigned to your case with a letter telling the judge that you have first sent a copy of this proposed order 
to the opposing counsel or party, if unrepresented, and that they have no objection to the judge signing 
this order.  If the other party or his or her attorney, if represented, has an objection to the proposed 
order as completed by you, you must tell the judge that you have sent a copy of this proposed order to 
the opposing party or his or her counsel, if represented, and that they specifically object to the entry of 
the proposed form Income Deduction Order. You must also send stamped self-addressed envelopes to 
the judge addressed to you and the opposing party or his or her attorney, if represented.  You should 
keep a copy for your own records. If the judge signs the Income Deduction Order, the judge will mail 
you and the opposing party (or their attorney) copies of the signed order in the envelopes you provide 
to the court. 
 

Where can I look for more information? 
 

Before proceeding, you should read “General Information for Self-Represented Litigants” found at the 
beginning of these forms.  The words that are in “bold underline” in these instructions are defined 
there. For further information see section 61.1301, Florida Statutes. 
 

IMPORTANT INFORMATION REGARDING E-FILING 
  
The Florida Rules of Judicial Administration now require that all petitions, pleadings, and documents be 
filed electronically except in certain circumstances. Self-represented litigants may file petitions or other 
pleadings or documents electronically; however, they are not required to do so. If you choose to file 
your pleadings or other documents electronically, you must do so in accordance with Florida Rule of 
Judicial Administration 2.525, and you must follow the procedures of the judicial circuit in which you file. 
The rules and procedures should be carefully read and followed.  
 
   IMPORTANT INFORMATION REGARDING E-SERVICE ELECTION 
 
The Florida Rules of Judicial Administration now require that all documents required or permitted to be 
served on the other party must be served by electronic mail (e-mail) except in certain circumstances.  
You must strictly comply with the format requirements set forth in the Rules of Judicial 
Administration.  If you elect to participate in electronic service, which means serving or receiving 
pleadings by electronic mail (e-mail), or through the Florida Courts E-Filing Portal, you must review 
Florida Rule of Judicial Administration 2.516.  You may find this rule at www.flcourts.org through the 
link to the Rules of Judicial Administration provided under either Family Law Forms: Getting Started, or 
Rules of Court in the A-Z Topical Index.  
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SELF-REPRESENTED LITIGANTS MAY SERVE DOCUMENTS BY E-MAIL; HOWEVER, THEY ARE NOT 
REQUIRED TO DO SO. If a self-represented litigant elects to serve and receive documents by e-mail, the 
procedures must always be followed once the initial election is made. 
  
To serve and receive documents by e-mail, you must designate your e-mail address by using the 
Designation of Current Mailing and E-mail Address, Florida Supreme Court Approved Family Law Form 
12.915, and you must provide your e-mail address on each form on which your signature appears.  
Please CAREFULLY read the rules and instructions for: Certificate of Service (General), Florida Supreme 
Court Approved Family Law Form 12.914; Designation of Current Mailing and E-mail Address, Florida 
Supreme Court Approved Family Law Form 12.915; and Florida Rule of Judicial Administration 2.516. 
 

Special Instructions... 
 
When the Income Deduction Order becomes effective (either immediately or delayed until arrearage), 
you must then also send a copy of the Income Deduction Order, by certified mail, return receipt 
requested, to the obligor’s employer along with a Notice to Payor, Florida Family Law Rules of 
Procedure Form 12.996(b), for the Income Deduction Order to take effect. 
 
It is your responsibility to determine what extra steps and/or forms, if any, must be taken, supplied, 
and/or filed to insure the Income Deduction Order is implemented. 
 
Remember, a person who is NOT an attorney is called a nonlawyer. If a nonlawyer helps you fill out 
these forms, that person must give you a copy of a Disclosure from Nonlawyer, Florida Family Law Rules 
of Procedure Form 12.900(a), before he or she helps you. A nonlawyer helping you fill out these forms 
also must put his or her name, address, and telephone number on the bottom of the last page of every 
form he or she helps you complete. 
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Florida Family Law Rules of Procedure Form 12.996(a), Income Deduction Order (06/11)(--/--) 

IN THE CIRCUIT COURT OF THE _____________________ JUDICIAL CIRCUIT, 
IN AND FOR ______________________________ COUNTY, FLORIDA 

  
 Case No: ________________________ 
 Division: ________________________ 
 
_________________________________, 

Petitioner, 
and 

_________________________________, 
Respondent. 

 
INCOME DEDUCTION ORDER (Non-Title IV-D Case) 

 
TO:  ANY PRESENT OR SUBSEQUENT EMPLOYERS/PAYORS OF OBLIGOR 
 {name} ________________________________________________________ 
 
 YOU ARE HEREBY ORDERED to make regular deductions from all income due and payable to the 
above-named obligor in accordance with the terms of this order as follows: 
 
1. This Income Deduction Order shall be effective  

[Choose only one] 
       immediately. 

       upon a delinquency in the amount of $___________ but not to exceed one month’s payment, 
pursuant to the order establishing, enforcing, or modifying the obligation. 

       beginning {date} __________________. 
 
2. You shall deduct: 

$  per  __ for ongoing child support. Child support shall be automatically reduced or 
terminated consistent with the schedule in paragraph 7.; and 

$____________per ___________ for retroactive child support; and 
$____________per ____________ for child support arrears totaling $__________ as of 
__________; and 
$____________ per ____________ for bridge-the-gap alimony; and 
$ ____________ per   for permanent alimony; and 
$____________ per ___________     for rehabilitative alimony; and 
$____________ per ____________ for durational alimony; and 
$____________ per ____________ for permanent alimony; and 
$____________ per ____________ for retroactive alimony; and 
$____________ per ____________ for alimony arrears totaling $____           as of________  ; and 
$  per   for   arrears totaling $  
$____________ per__________ for _____________________; and 
$ ____________ per___________ for Clerk’s Fee (4% of each payment not to exceed $5.25 per 
payment);  

$____________Total amount of income to be deducted each ________________. 
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Florida Family Law Rules of Procedure Form 12.996(a), Income Deduction Order (06/11)(--/--) 
 

The deduction for arrears shall be no less than 20% of the current support obligation.  After the full 
amount of any arrears is paid, you shall deduct for attorneys’ fees and costs owed until the full amount 
is paid.  

   
  $  per   for attorneys’ fees and costs totaling $    
  
  $  per   for State of Florida Disbursement Unit fee 
      (4% of each payment not to exceed $5.25 per payment) 

  $   Total amount of income to be deducted each pay period 

3. You shall pay the deducted amount to the “State of Florida Disbursement Unit”, and mail it to the 
State of Florida Disbursement Unit P.O. Box 8500, Tallahassee, FL 32314-8500, (tel.) (877) 769-0251. 
All payments must include the obligor’s name (last, middle, first), obligor’s social security number, 
obligee’s name (last, middle, first), name of county where court order originated, and case 
number/depository number.  All payments must be made by check, money order, cashier’s check, 
certified check, or through the Internet with access provided by the State of Florida 
www.floridasdu.com. No credit will be given for any payments made directly to the obligee without 
a court order permitting direct payments. 

 
4. If a delinquency accrues after the order establishing, modifying, or enforcing the obligation has been 

entered and there is no order for repayment of the delinquency or a preexisting arrearage, a payor 
shall deduct an additional 20 percent of the current support obligation or other amount agreed to 
by the parties until the delinquency and any attorneys’ fees and costs are paid in full. No deduction 
may be applied to attorneys’ fees and costs until the delinquency is paid in full.  

 
5. You shall not deduct in excess of the amounts allowed under the Consumer Credit Protection Act, 15 

U.S.C. §673(b), as amended.  
 
6. You shall deduct ( Choose only one) (     ) the full amount, (     ) _____%, or (      ) none of the income 

which is payable to the obligor in the form of a bonus or other similar one-time payment, up to the 
amount of arrearage reported in the Income Deduction Order or the remaining balance thereof, and 
forward the payment to the State of Florida Disbursement Unit. For purposes of this subparagraph, 
“bonus” means a payment in addition to an obligor's usual compensation and which is in addition to 
any amounts contracted for or otherwise legally due and shall not include any commission 
payments due an obligor. 

 
7. Child Support Reduction/Termination Schedule.  Child support shall be automatically reduced or 

terminated as set forth in the following schedule: 
 

Please list 
children  
by initials 
from eldest to 
youngest 

 Insert in this 
column the 
day, month, 
and year the 
child support 
obligation 

 Insert in 
this column 
the amount 
of child 
support for 
all minor 
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Florida Family Law Rules of Procedure Form 12.996(a), Income Deduction Order (06/11)(--/--) 

terminates for 
each 
designated 
child (see 
instructions) 

children 
remaining 
(including 
designated 
child).   

Child 1 
(Eldest) 
Initials & year 
of birth: 
 
 

From the effective 
date of this Income 
Deduction Order 
until the following 
date: 

 child support for Child 1 and 
all other younger child(ren) 
should be paid in the 
following monthly amount: 

 

Child 2 
Initials & year 
of birth: 
 
 

After the date set 
forth in the row 
above until the 
following date:  

 child support for Child 2 and 
all other younger child(ren) 
should be paid in the 
following monthly amount: 

 

Child 3 
Initials & year 
of birth:  
 
 

After the date set 
forth in the row 
above until the 
following date: 

 child support for Child 3 and 
all other younger child(ren) 
should be paid in the 
following monthly amount: 

 

Child 4 
Initials & year 
of birth: 
 
 

After the date set 
forth in the row 
above until the 
following date: 

 child support for Child 4 and 
all other younger child(ren) 
should be paid in the 
following monthly amount: 

 

Child 5  
Initials & year 
of birth: 
 
 

After the date set 
forth in the row 
above until the 
following date: 

 child support for Child 5 and 
all other younger child(ren) 
should be paid in the 
following monthly amount: 

 

 
(Continue on additional pages for additional children) 

 
8. This Income Deduction Order shall remain in effect so long as the underlying order of support is 

effective or until further order of the court. 
 
STATEMENT OF OBLIGOR’S RIGHTS, REMEDIES, AND DUTIES 

 
9. The obligor is required to pay all amounts and fees specified within this Income Deduction Order. 
 
10. The amounts deducted may not be in excess of that allowed under the Consumer Credit Protection 

Act, 15 U.S.C. §1673(b) as amended. 
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Florida Family Law Rules of Procedure Form 12.996(a), Income Deduction Order (06/11)(--/--) 
 

11. This income deduction order applies to all of the obligor’s current and subsequent payors and 
periods of employment. 

 
12. A copy of the Income Deduction Order will be served upon the obligor’s payor or payors. 
 
13. Enforcement of the Income Deduction Order may only be contested on the ground of mistake of 

fact regarding the amount owed pursuant to the order establishing, enforcing, or modifying the 
obligation, the arrearages, or the identity of the obligor, the payor, or the obligee. 

 
14. The obligor is required to notify the obligee and, when the obligee is receiving IV-D services, the IV-D 

agency, within 7 days of any changes in the obligor’s address, payors, and the addresses of the 
obligor’s payors. 

 
15. In a Title IV-D case, if an obligation to pay current support is reduced or terminated due to 

emancipation of a child and the obligor owes an arrearage, retroactive support, delinquency, or 
costs, income deduction continues at the rate in effect immediately prior to emancipation until all 
arrearages, retroactive support, delinquencies, and costs are paid in full or until the amount of 
withholding is modified. 

 
16. If any form of child support is provided for above, attached hereto and incorporated herein by 

reference is an INCOME WITHHOLDING FOR SUPPORT (IWO) Form notice in accordance with OMB 
Form 0970-0154 and USC 42 §666(b)(6)(A)(ii).   

 
 

ORDERED on_____________________________. 
 
 
 ____________________________________ 
 CIRCUIT JUDGE 
 
COPIES TO: 
Obligee 
Obligor 
Other: ____________________________________ 
 
I certify that a copy of this document was served [check all used] to the person(s) listed below on {date}. 
 
_____Petitioner: (     ) e-mailed (     ) mailed (     ) faxed  (     ) hand delivered 
 
_____Attorney for Petitioner: (     ) e-mailed  (     ) mailed (     ) faxed (     ) hand delivered 
 
_____Respondent : (     ) e-mailed  (     ) mailed (     ) faxed  (     ) hand delivered 
 
_____Attorney for Respondent: (     ) e-mailed  (     ) mailed (     ) faxed  (     ) hand delivered 
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Florida Family Law Rules of Procedure Form 12.996(a), Income Deduction Order (06/11)(--/--) 

_____Other: _______________________________: (     ) e-mailed  (     ) mailed (     ) faxed  (     ) hand 
delivered  
 
 
       _________________________________ 
       Title 
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Instructions for Florida Family Law Rules of Procedure Form 12.996(d), Florida Addendum to Income Withholding 
Order (07/13) 

INSTRUCTIONS FOR FLORIDA FAMILY LAW RULES OF  
PROCEDURE FORM 12.996(d), FLORIDA ADDENDUM TO 

INCOME WITHHOLDING ORDER (07/13) 
 

When should this form be used? 
 

This form should be used when the court has ordered that support be paid by income deduction and OMB 
Form 0970-0154, Income Withholding for Support, has been used. This form must be added to the OMB 
form to provide provisions required for income deduction orders by Florida law. 
 
This form should be typed or printed in black ink. It should be attached to the OMB form and filed with 
the clerk of the circuit court in the county in which your action is pending. 
 

What should I do next? 
 
A copy of this form and a copy of the OMB Income Withholding for Support form, signed by the judge, 
should be sent to the obligor’s payor by certified mail, return receipt requested. The return receipt 
should be sent to the person who prepared this form, so that it can be filed with the court with Florida 
Family Law Rules of Procedure Form 12.996(c), Notice of Filing Return Receipt. 
 
 

Where can I look for more information? 
 

Before proceeding, you should read “General Information for Self-Represented Litigants” found at the 
beginning of these forms.  The words that are in “bold underline” in these instructions are defined there. 
For further information see sections 61.13 and 61.1301, Florida Statutes. 
 

Special Instructions... 
 
When filling out an Income Withholding for Support form, please note the following additional 
instructions for that form: 
 

1.  The Remittance Identifier is the County Code for the county the case was heard in followed 
by the Case Number.  A list of county codes is included with these instructions. 
 

2. The FIPS code may be found on the attached list.  Use the code for the County in which the 
case is pending. 

 
Remember, a person who is NOT an attorney is called a nonlawyer. If a nonlawyer helps you fill out these 
forms, that person must give you a copy of a Disclosure from Nonlawyer, Florida Family Law Rules of 
Procedure Form 12.900(a), before he or she helps you. A nonlawyer helping you fill out these forms also 
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Instructions for Florida Family Law Rules of Procedure Form 12.996(d), Florida Addendum to Income Withholding 
Order (07/13) 
 

must put his or her name, address, and telephone number on the bottom of the last page of every form 
he or she helps you complete. 
 

FIPS and County Codes 
 

COUNTY 
ALACHUA 
BAKER 
BAY 
BRADFORD 
BREVARD 
BROWARD 
CALHOUN 
CHARLOTTE 
CITRUS 
CLAY 
COLLIER 
COLUMBIA 
DADE 
DESOTO 
DIXIE 
DUVAL 
ESCAMBIA 
FLAGER 
FRANKLIN 
GADSDEN 
GILCHRIST 
GLADES 
GULF 
HAMILTON 
HARDEE 
HENDRY 
HERNANDO 
HIGHLANDS 
HILLSBOROUGH 
HOLMES 
INDIAN RIVER 
JACKSON 
JEFFERSON 
LAFAYETTE 

 FIPS 
 12001 
 12003 
 12005 
 12007 
 12009 
 12011 
 12013 
 12015 
 12017 
 12019 
 12021 
 12023 
 12025 
 12027 
 12029 
 12031 
 12033 
 12035 
 12037 
 12039 
 12041 
 12043 
 12045 
 12047 
 12049 
 12051 
 12053 
 12055 
 12057 
 12059 
 12061 
 12063 
 12065 
 12067 

COUNTY CODE 
01 
02 
03 
04 
05 
06 
07 
08 
09 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 

COUNTY 
LAKE 
LEE 
LEON 
LEVY 
LIBERTY 
MADISON 
MANATEE 
MARION 
MARTIN 
MONROE 
NASSAU 
OKALOOSA 
OKEECHOBEE 
ORANGE 
OSCEOLA 
PALM BEACH 
PASCO 
PINELLAS 
POLK 
PUTNAM 
ST. JOHNS 
ST. LUCIE 
SANTA ROSA 
SARASOTA 
SEMINOLE 
SUMTER 
SUWANNEE 
TAYLOR 
UNION 
VOLUSIA 
WAKULLA 
WALTON 
WASHINGTON 
 

FIPS 
12069 
12071 
12073 
12075 
12077 
12079 
12081 
12083 
12085 
12087 
12089 
12091 
12093 
12095 
12097 
12099 
12101 
12103 
12105 
12107 
12109 
12111 
12113 
12115 
12117 
12119 
12121 
12123 
12125 
12127 
12129 
12131 
12133 

 

COUNTY CODE 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
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Florida Family Law Rules of Procedure Form 12.996(d), Florida Addendum to Income Withholding Order (07/13) 

IN THE CIRCUIT COURT OF THE _____________________ JUDICIAL CIRCUIT, 
IN AND FOR ______________________________ COUNTY, FLORIDA 

  
 Case No: ________________________ 
 Division: ________________________ 
 
_________________________________, 

Petitioner, 
and 

 
_________________________________, 

Respondent. 
 
 

FLORIDA ADDENDUM TO INCOME WITHHOLDING ORDER 
 

THE PAYOR, {name}__________________________, IS HEREBY NOTIFIED that, under sections 61.13 
and 61.1301, Florida Statutes, you have the responsibilities and rights set forth below with regard to the 
Income Withholding Order/Notice for Support. 
 
1. The Income Withholding Order/Notice for Support is enforceable against employers specifically 

listed upon the form as well as all subsequent employers/payors of Obligor, 
{name}____________________________, {address}__________________________________. 

 
2. You are required to deduct from the obligor’s income the amount specified in the income 

withholding order, and in the case of a delinquency the amount specified in the notice of 
delinquency, and to pay that amount to the State of Florida Disbursement Unit.  The amount 
actually deducted plus all administrative charges shall not be in excess of the amount allowed under 
section 303(b) of the Consumer Credit Protection Act, 15 U.S.C. Section 1673(b), as amended. 

 
3. You must implement the income deduction no later than the first payment date which occurs no 

more than 14 days after the date the income deduction order was served on you, and you shall 
conform the amount specified in the income withholding order to the obligor’s pay cycle.  The court 
should request at the time of the order that the payment cycle will reflect that of the obligor. 

 
4. You must forward, within 2 days after each date the obligor is entitled to payment from you, to the 

State of Florida Disbursement Unit, the amount deducted from the obligor’s income, a statement as 
to whether the amount totally or partially satisfies the periodic amount specified in the income 
withholding order, and the specific date each deduction is made.  If the IV-D agency is enforcing the 
order, you shall make these notifications to the agency. 

 
5. If you fail to deduct the proper amount from the obligor’s income, you are liable for the amount you 

should have deducted, plus costs, interest, and reasonable attorneys’ fees. 
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Florida Family Law Rules of Procedure Form 12.996(d), Florida Addendum to Income Withholding Order (07/13) 

6. You may collect up to $5 against the obligor’s income to reimburse you for the administrative costs 
for the first income deduction and up to $2 for each deduction thereafter. 

 
7. The Income Withholding Order/Notice for Support is binding on you until further notice by court 

order or until you no longer provide income to the obligor. 
 
8. When you no longer provide income to the obligor, you shall notify the obligee, 

{name}_________________________, {address}__________________________________________, 
and provide the obligor’s last known address and the name and address of the obligor’s new payor, 
if known, utilizing the form contained within the Income Withholding Order/Notice for Support.  If 
you violate this provision, you are subject to a civil penalty not to exceed $250 for the first violation 
or $500 for any subsequent violation.  If the IV-D agency is enforcing the order, you shall make these 
notifications to the agency instead of the obligee.  Penalties shall be paid to the obligee or the IV-D 
agency, whichever is enforcing the income deduction order. 

 
9. You shall not discharge, refuse to employ, or take disciplinary action against an obligor because of 

the requirement for income deduction.  A violation of this provision subjects you to a civil penalty 
not to exceed $250 for the first violation or $500 for any subsequent violation.  Penalties shall be 
paid to the obligee or the IV-D agency, whichever is enforcing the income deduction, if any alimony 
or child support obligation is owing.  If no alimony or child support obligation is owing, the penalty 
shall be paid to the obligor. 

 
10. The obligor may bring a civil action in the courts of this state against a payor who refuses to employ, 

discharges, or otherwise disciplines an obligor because of income deduction.  The obligor is entitled 
to reinstatement of all wages and benefits lost, plus reasonable attorneys’ fees and costs incurred. 

 
11. In a Title IV-D case, if an obligation to pay current support is reduced or terminated due to the 

emancipation of a child and the obligor owes an arrearage, retroactive support, delinquency, or 
costs, income deduction continues at the rate in effect immediately prior to emancipation until all 
arrearages, retroactive support, delinquencies, and costs are paid in full or until the amount of 
withholding is modified. 

 
12. All notices to the obligee shall be sent to the address provided in this notice to payor, or any place 

thereafter the obligee requests in writing. 
 

13. An employer who employed 10 or more employees in any quarter during the preceding state fiscal 
year or who was subject to and paid tax to the Department of Revenue in an amount of $20,000 or 
more shall remit support payments deducted pursuant to an income deduction order or income 
deduction notice and provide associated case data to the State Disbursement Unit by electronic 
means approved by the department.  Payors who are required to remit support payments 
electronically can find more information on how to do so by accessing the State Disbursement Unit’s 
website at www.floridasdu.com and clicking on “Payments.”  Payment options include Expert Pay, 
Automated Clearing House (ACH) credit through your financial institution,  
www.myfloridacounty.com , or Western Union.  Payors may contact the SDU Customer Service 
Employer telephone line at  1-888-883-0743. 
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Florida Family Law Rules of Procedure Form 12.996(d), Florida Addendum to Income Withholding Order (07/13) 

 
14. The amount of arrears owed, if any, is $____________.  You must withhold an additional twenty 

percent (20%) or more of the ongoing periodic obligation towards same at the rate of $________ 
per ____________ until full payment is made of any arrearage, attorneys’ fees and costs—provided 
that no deduction shall be applied to attorneys’ fees and costs until the full amount of any arrearage 
is paid.  If a delinquency accrues after the order establishing, modifying, or enforcing support has 
been entered and there is no existing order for repayment of the delinquency or a pre-existing 
arrearage, a payor shall deduct $________per _____________ (which represents an additional 
twenty percent (20%) of the current support obligation, or other amount agreed to by the parties) 
until the delinquency and any attorneys’ fees and costs are paid in full.  No deduction may be 
applied to attorneys’ fees and costs until the delinquency is paid in full.  

 
15. Pursuant to sections 61.13 and 61.1301, Florida Statutes, the amounts listed for payment on the 

Income Withholding Order must be varied by the employer/payor for bonus income, or similar one-
time payment: 

 
 You shall deduct [Choose only one] (     ) the full amount, (      ) _______%, or (       ) none of the  
 income which is payable to the obligor in the form of a bonus or other similar one-time 
 payment, up to the amount of arrearage reported in the Income Deduction Order or the  
 remaining balance thereof, and forward the payment to the State of Florida Disbursement Unit. 
 For purposes of this subparagraph, “bonus” means a payment in addition to an obligor’s usual 
 compensation and which is in addition to any amounts contracted for or otherwise legally due 
 and shall not include any commission payments due an obligor. 

 
16. Child Support Reduction/Termination Schedule.  Child support amount listed on the IWO shall be 

automatically reduced or terminated as set forth in the following schedule: 
 

Please list 
children  
by initials 
from eldest to 
youngest 

 Insert in this 
column the 
day, month, 
and year the 
child support 
obligation 
terminates for 
each 
designated 
child (see 
instructions) 

 Insert in 
this column 
the amount 
of child 
support for 
all minor 
children 
remaining 
(including 
designated 
child).   

Child 1 
(Eldest) 
Initials & year 
of birth: 
 
 

From the effective 
date of this Income 
Deduction Order 
until the following 
date: 

 child support  for Child 1 and 
all other younger  child(ren) 
should be paid in the 
following monthly amount: 

 

FLRC October 2018 Agenda Page 41



 
Florida Family Law Rules of Procedure Form 12.996(d), Florida Addendum to Income Withholding Order (07/13) 

Child 2 
Initials & year 
of birth: 
 
 

After the date set 
forth in the row 
above until the 
following date:  

 child support  for Child 2 and 
all other younger  child(ren) 
should be paid in the 
following monthly amount: 

 

Child 3 
Initials & year 
of birth:  
 
 

After the date set 
forth in the row 
above until the 
following date: 

 child support  for Child 3 and 
all other younger  child(ren) 
should be paid in the 
following monthly amount: 

 

Child 4 
Initials & year 
of birth: 
 
 

After the date set 
forth in the row 
above until the 
following date: 

 child support  for Child 4 and 
all other younger  child(ren) 
should be paid in the 
following monthly amount: 

 

Child 5  
Initials & year 
of birth: 
 
 

After the date set 
forth in the row 
above until the 
following date: 

 child support  for Child 5 and 
all other younger  child(ren) 
should be paid in the 
following monthly amount: 

 

 
(Continue on additional pages for additional children) 

 
 
 
 

NOTE: This change only relates to the amount of the child support obligation portion of 
the payments listed in the first page of the Income Withholding Order.  If there is a child 
support arrearage in a Title IV-D case, the amount will not be reduced due to the child  
no longer being eligible for support pursuant to paragraph 11 above. 
 
 

17. Additional information regarding the implementation of income deduction may be found at 
www.floridasdu.com.  

 
 
IF A NONLAWYER HELPED YOU FILL OUT THIS FORM, HE/SHE MUST FILL IN THE BLANKS BELOW 
[fill in all blanks] This form was prepared for the: {choose only one} (    ) Petitioner  (    ) Respondent 
This form was completed with the assistance of: 
 {name of individual}_____________________________________________________________,  
{name of business}_______________________________________________________________,   
{address}_______________________________________________________________________, 
{city}_____________________, {state}________, {telephone number}______________________. 
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Ms. Obradovich, 
 
I’m writing to respond to the request for comments regarding the proposed new collaborative law forms 
anticipated to be filed in an out-of-cycle report by the Family Law Rules Committee.  While in support of 
collaborative law and the forms in general, I am writing to express one concern. 
While there is no mention of “neutral facilitator “ in Part III of Chapter 61, Florida Statutes or the Family 
Law Rule of Procedure 12.745, these proposed forms introduce a new type of alternative dispute 
resolution neutral referred to mostly as a “neutral facilitator,” (for example see FORM 12.985(a) 
EXPLANATION OF COLLABORATIVE DISSOLUTION PROCESS ATTORNEY – CLIENT p. 2) and once as a 
“Collaborative Facilitator/Mental Health Professional” (see FORM 12.985(b)(1), p. 1). 
While at times the forms seem to suggest that mental health professionals will serve as the “neutral 
facilitators,” the forms make clear that a neutral facilitator need not be a mental health 
professional.  The forms as proposed indicate that a neutral facilitator is a person “…who most likely will 
have a mental health background…” (see FLORIDA FAMILY LAW RULES OF PROCEDURE FORM 12.985(a) 
EXPLANATION OF COLLABORATIVE DISSOLUTION PROCESS ATTORNEY – CLIENT, p2).  Note that while 
the forms refer mostly to a “mental health professional,” here the bar is lowered to someone with a 
“mental health background” which presumably could involve less training than a mental health 
professional.  In addition, the form suggests that someone without even a mental health background 
could also be a “neutral facilitator.”  By the wording cited above, it seems possible that a person with no 
mental health training (or possibly any other training) could be a “neutral facilitator.” 
My concern is that the proposed Family Law Rules Committee forms are referring to a new form of 
neutral in a court form when there is no basis by statute or court rule for the development of a new 
alternative dispute resolution professional named a “neutral facilitator.”  In addition, the forms appear 
to allow someone to be a “neutral facilitator” despite having no education, training, mentorship, or 
evidence of good moral which is normally required for mediators who do serve as neutral facilitators.  
The use of financial and mental health professionals is customary in many collaborative law models and 
is recognized in the Florida Supreme Court Opinion No. SC16-1685.  I recommend the Committee refer 
to these professionals as such.  There is no need to create a new ADR title in the collaborative law 
process or in its forms.  While a mental health professional may assist in many ways including to 
facilitate communication between the parties or the professional, creating a new term such as “neutral 
facilitator,” without any basis in statute or court rule, seems unwise at best.  In addition, it appears to 
blur the distinction between a mediator, who is likely certified by the Florida Supreme Court and a 
“neutral facilitator”, who appears to lack any minimum qualifications or standards. 
The court has established rules to govern other types of neutrals including mediators, arbitrators, and 
parenting coordinators and adopted education and training standards, good moral character 
requirements, standards of professional conduct, and disciplinary procedures.  If the Family Law Rules 
Committee believes that a new type of neutral facilitator is required in the collaborative law process, 
then the Committee should propose such in rule form or by statute before establishing such by court 
form alone.   
The Florida Supreme Court in Opinion No. SC16-1685 directed that the Committee “…include provisions 
requiring collaborative lawyers to inform clients considering participation in the collaborative law 
process as to the fees or costs the client may reasonably expect to incur, including the lawyer’s fees and 
reasonable fees for the neutral mental health and financial professionals…”  Elsewhere in the same 
opinion, the Court refers simply to “mental health professionals” and the word “neutral” is omitted. 
Until such time as “neutral facilitator” is incorporated in rule or statute, I urge the Committee to remove 
the word “neutral facilitator” and “Collaborative Facilitator/Mental Health Professional” from all the 
proposed collaborative law forms and insert in its place “neutral mental health professional” or “mental 
health professional” in conformity with the Court’s direction. 
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Kindly confirm receipt of this email. 
Sincerely, 
Gregory Firestone 
Gregory Firestone, Ph.D. 
My Florida Mediator 
4228 Fairway Run 
Tampa, Florida  33618 
Website: www.myfloridamediator.com 
Email: firestoneg@myfloridamediator.com 
Telephone: 813-494-7655 
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FORMS 12.985(a–g) COLLABORATIVE LAW PROCESS FOR DISSOLUTION 
OF MARRIAGE FORMS 

INTRODUCTION AND EXPLANATORY REMARKS (--/--) 

The purpose of these forms is to serve as a general guide for attorneys engaged in the 
Collaborative Process for a Dissolution of Marriage matter and a potential source of information for 
non-lawyers seeking to better understand the Collaborative Process for Dissolution of Marriage.   

The forms presented supplement Family Law Rule of Procedure 12.745 and Part III of Chapter 
61, Florida Statutes, regarding the Collaborative Process for Dissolution of Marriage. Additionally, 
the “Explanation of Collaborative Law Process” and other forms satisfy the requirements of Florida 
Bar Rule of Professional Conduct 4-1.19 for disclosure by collaborative law attorneys to clients 
regarding the Collaborative Law Process for Dissolution of Marriage matters.  

Where can I look for more information? 

Considering that the Collaborative Process for Dissolution of Marriage in Florida is not designed 
to be a pro se process, specially trained collaborative attorneys will be involved in every case, 
usually with specially trained financial and mental health neutrals participating as part of the 
collaborative team to assist the parties in reaching a peaceful and amicable dissolution of their 
marriage. The attached forms are not intended to be all inclusive for every form for every situation 
or issue that might be needed in a Collaborative Process for Dissolution of Marriage. The many 
collaborative law practice groups throughout the state and the state-wide Florida Academy of 
Collaborative Professionals have websites with additional information and forms, as well as, 
members who are available to provide mentoring and assistance with access to the many training 
programs in the Collaborative Practice that are offered throughout each year at various locations 
around the state of Florida. 
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FLORIDA FAMILY LAW RULES OF PROCEDURE 
FORM 12.985(a) 

EXPLANATION OF COLLABORATIVE DISSOLUTION PROCESS 
ATTORNEY–CLIENT 

We, (Name of Attorney(s) and Prospective Client) , had a consultation on 
(Date) during which we discussed your family matter. I/We informed you of the 
following: 

A. The choices that you have for handling your family matter, including reconciliation, 
representing yourself (pro se), going to mediation with or without an attorney representing you 
before anything has been filed in court, filing papers in court with or without an attorney 
representing you to ask a judge to resolve your family matter, going to mediation after papers 
have been filed in court with or without you being represented by an attorney, and using the 
Collaborative Process; 

B. The benefits and risks of each of the process choices to handle your family matter; 

C. The nature and scope of your matter to be handled if you choose to use the 
Collaborative Process and how that process generally works; 

D. That the Collaborative Process cannot be used by you unless your spouse/partner chooses to 
use that process as well; 

E. The material benefits and risks of handling your matter using the Collaborative 
Process; 

F. If you choose to use the Collaborative Process, your participation is voluntary and either you or 
your spouse/partner can choose to leave the process at any time; 

G. That if you and your spouse/partner choose to use the Collaborative Process, the process will 
be terminated if you or your spouse/partner initiate proceedings or seek court intervention 
except in limited circumstances; and 

H. That if you and your spouse/partner choose to use the Collaborative Process, we and your 
spouse/partner's Collaborative attorney will be disqualified from representing you and your 
spouse/partner in any future litigation in court against each other over the subject matter of the 
Collaborative Process. 

In the Collaborative Process, both you and your spouse/partner must retain an attorney. Our fees and 
costs will be billed to you pursuant to the Retainer Agreement that you have entered into with us and 
there will be an Addendum to the Retainer Agreement once you and your spouse/partner officially 
choose to use the Collaborative Process by signing a Participation Agreement. The other attorney will 
bill your spouse/partner according to their retainer agreement. 
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I/We usually use a neutral facilitator in the Collaborative Process, who most likely will have a mental 
health background. That person will have his/her own retainer agreement with you and your 
spouse/partner and the facilitator will be paid by you and/or your spouse/partner. You can expect the 
facilitator to require a retainer of between $   and $   and to bill in the range of $ 
  - $   per hour for his/her services. 
 
If there are financial issues in your matter, you and your spouse/partner may retain the services of a 
neutral financial professional, such as a forensic accountant or a financial planner. You and your 
spouse/partner will also enter into a retainer agreement with the neutral financial professional and be 
responsible for payment of that person's fees. You can expect to pay that professional a retainer in the 
range of $   - $  . The financial professional will bill on an hourly basis for his/her 
services and those of his/her staff. The hourly rates will vary depending upon who works on your 
matter. The hourly rate typically varies between $   -$   per hour. 
 
It is impossible to estimate the total cost of your matter because there are so many variables that will 
affect the time and cost needed to conclude the process. At this time, we do not know what the issues 
in dispute will be with your spouse/partner. The simpler and fewer disputed issues that you have with 
your spouse/partner, the lower the total cost of the process will be. A significant factor in the total cost 
for the Collaborative Process will be how much you and your spouse/partner cooperate with each other 
and the professionals. Cooperation should reduce the cost for each of the professionals and a lack of 
cooperation will cause the professionals to spend more time, which will cost you and your 
spouse/partner more money. 
 
You will receive monthly invoices from our office and you should receive monthly invoices from the 
facilitator and the financial professional. Therefore, you should know each month how much this process 
is costing. The cost of a process to resolve family matters is an important factor to consider when you 
negotiate with your spouse/partner. Our experience has been that the Collaborative Process should cost 
less money and take less time than traditional litigation, but there will be costs involved no matter what 
process you use to resolve your differences with your spouse/partner. I/We will talk to you regularly 
about the financial and emotional costs of decisions that you are going to make, and I/we will consult 
with you about how the disputes with your spouse/partner would possibly be resolved if you were using 
another dispute resolution method. Please feel free to discuss with us any questions that you have about 
the Collaborative Process and the costs involved. 
 
I/We look forward to helping you to resolve your differences with your spouse/partner. Our goal will be 
to minimize the financial, emotional and time costs to your family. Please feel free to contact us if you 
ever have any questions about anything related to your matter and how we are representing you. 
 
              
     (Name of Client’s Attorney(s))       
     (Name of Law Firm)       
 
I understand that it is not possible for my Collaborative attorneys to determine in advance the exact 
amount of time that will be needed to complete my matter or how much it will cost me and my 
spouse/partner. I understand that my Collaborative attorneys will use their best judgment to determine 
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the amount of time, who is to perform the work, and the nature of the services to be performed on my 
behalf. I acknowledge that I will be kept fully informed by my Collaborative attorneys of the time devoted 
to my matter through monthly billings. 
 
I acknowledge that I have read and that I understand this Explanation of Collaborative Process and by 
signing below, I acknowledge that I have chosen to use the Collaborative Process to resolve my 
differences with my spouse/partner. 
 
 
Dated this day of 20 . 
              
     (Name of Client(s)) 
     CLIENT(S) 
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FLORIDA FAMILY LAW RULES OF PROCEDURE 
FORM 12.985(b)(1) 

COLLABORATIVE LAW PARTICIPATION AGREEMENT PRINCIPLES AND 
GUIDELINES (--/--) 

 
    , and     , Esquire, (client’s name)   
 ’s attorney(s) , and (client’s name)    ’s attorney(s,) have chosen to use the 
principles of the Collaborative Law Process to settle the issues related to the dissolution of their 
marriage. (Client’s name)    and (client’s name)    , hereinafter 
referred to as the "Clients" or "Client", have been apprised by their respective attorney(s) of possible 
alternatives and have chosen the Collaborative Law Process to proceed with their divorce. The Clients 
further understand that the law and the courts may confer certain rights and impose certain obligations 
with respect to property settlement and support but they are not confined by those laws nor to how a 
judge might rule. The Clients are free to negotiate and resolve issues in the manner that best suits their 
own needs and those of their family. This Agreement is being entered into pursuant to, and consistent 
with, Florida Statutes Sections61.55-58, Florida Family Law Rules of Procedure 12.745 of the and Rules 
Regulating The Florida Bar 4-1.19. 
 
An interdisciplinary collaborative approach will be utilized in this process which integrates the legal, 
emotional and financial aspects of the Clients' divorce. This will be accomplished by using collaborative 
professionals, in particular, a Collaborative Facilitator/Mental Health Professional (MHP), a Collaborative 
Financial Professional (FP), and two Collaborative attorneys, who comprise the Collaborative Team (the 
“Team”). The MHP and FP will be retained jointly by the Clients, and they will act as neutral 
professionals in the process. 
 
The Collaborative Team may also choose to jointly engage additional consultants/experts for purposes 
of valuation, cash flow analysis, tax issues, retirement programs analysis, child development needs, and 
any other issue that the Clients agree requires expert advice and/or recommendations. If, in addition, 
either Client desires to consult with an outside expert on his or her own, he or she may do so, but will 
advise the rest of the team prior to consulting with the outside expert. 
 

1. GOALS 
 
The Collaborative team and Clients acknowledge that the essence of the Collaborative Law Process is 
the shared belief by the participants that it is in the best interests of the Clients and their family to 
commit themselves to avoiding litigation. We, therefore, adopt this conflict resolution process, which 
does not rely on a court-imposed resolution, but relies on an atmosphere of honesty, cooperation, 
transparency, integrity, and professionalism geared toward the future well-being of the family. The goal 
is to minimize, if not eliminate, the negative economic, social, and emotional consequences of litigation 
to the Clients and their family.  All parties commit ourselves to the Collaborative Process and agree to 
seek a resolution outside of litigation. 
 

2. NO COURT OR OTHER INTERVENTION 
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• The Clients acknowledge that they have mutually and voluntarily chosen to use the 
Collaborative Law Process and they understand that their participation in the process is 
voluntary and either Client may terminate the process at any time, with or without cause. 
 

• The Clients commit to resolving this matter without court intervention. 
 

• The Clients agree to engage in informal discussions and conferences to negotiate the settlement 
of all issues. 
 

• The Clientsgree to direct all attorneys, financial professionals, mental health professionals, 
consultants and other experts retained by the Clients to work in a cooperative effort to resolve 
issues without resort to litigation or any other external decision-making process, except as 
agreed to by the Collaborative Team and the Clients. 
 

• Unless otherwise agreed, no summons or petition will be served or filed, nor will any other 
motion or document be filed that would initiate court intervention prior to the signing of a 
Collaborative Marital Settlement Agreement. 
 

• In the rare event that a petition has been filed prior to the case becoming a Collaborative case, a 
motion for abatement will be filed with the court to obtain a stay of those proceedings while the 
clients participate in the Collaborative Law Process. 
 

• The Clients understand that if either of them unilaterally seeks court action in a pending 
dissolution of marriage case, the Collaborative Process will be automatically terminated. 
 

• When the Clients have reached a final agreement, a Joint Petition for Dissolution of Marriage 
and Answer will be filed. One or both of the clients  will appear with counsel at the uncontested 
final hearing at which time it will be requested that the court enter a Final Judgment of 
Dissolution of Marriage ratifying the Clients' agreement. This is the only time an appearance in 
court will be required, if the Clients resolve everything through the Collaborative Law Process. 

 
3. INFORMATION GATHERING/DISCOVERY 

 
The Clients agree to deal with each other in good faith and to promptly provide all necessary and 
reasonable information requested. No formal discovery procedures will be used. By using informal 
discovery, the clients are giving up certain investigative procedures and methods that would be available 
in litigation. The Clients do this with the specific understanding that both of the Clients will make full 
financial disclosure of all income, assets, liabilities, and other information necessary for an equitable 
settlement. If a Client or a Collaborative Professional requests that a Client provide a document or 
information, the Client from whom the document or information is requested will provide it in a timely 
manner, no more than thirty days after the request is made, unless otherwise agreed to by the other 
Client or Collaborative Team, including taking reasonable steps to obtain the document or information 
from a third party. 
 
The Clients agree to give full, honest and open disclosure of all information, whether requested or not. 
The Clients shall provide each other with any written authorizations requested which may be necessary 
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to obtain information and documentation or to prepare Qualified Domestic Relations Orders or other 
documents. 
 
The Clients understand that participation in the Collaborative Law Process and the settlement reached 
are based upon the assumption that both Clients have acted in good faith and have provided complete 
and accurate information to the best of their ability. Each Client will sign a sworn Financial Affidavit 
making full and fair disclosure of their income, expenses, assets, and liabilities in accordance with Florida 
law. The Clients have a continuing duty during the Collaborative Law Process to supplement the 
disclosure made as their circumstances change or as additional information becomes available, 
including, but not limited to, providing an amended sworn Financial Affidavit. 
 
 

4. GENERAL PRINCIPLES OF THE COLLABORATIVE PROCESS 
 

• The Clients understand that there is no guarantee that the Collaborative Process will result in 
the Clients resolving all of their differences. 

 
• The Clients acknowledge that each of the Collaborative attorneys is independent from the other, 

represents only one Client in this Collaborative Process, and that neither Client is a third-party 
beneficiary of the other Client's attorney's work for his/her own Client. The Clients acknowledge 
that each Collaborative attorney is only in privity of contract with, and only owes a duty to, his 
or her individual Client and that the Collaborative attorney is not in privity of contract with, or 
owe a duty to the other client. 
 

• The Clients understand that the Collaborative Process cannot eliminate concerns about the 
disharmony, distrust and irreconcilable differences which have led to the current conflicts 
between the Clients. 
 

• The Clients understand that they are still expected to assert their respective interests and that 
their respective attorneys will help her or him do so. 
 

• The Clients understand that while the Collaborative attorneys share a commitment to the 
process described in this document, each of them has a professional duty to represent his or her 
Client diligently, and is not the attorney for the other Client. 
 

5. TEMPORARY AGREEMENTS 
 

In the event that either Client requires a temporary agreement for any purpose or enters into a partial 
agreement on any matter, the agreement will be put in writing and signed by the Clients. If either Client 
withdraws from the Collaborative LawProcess, the written agreement may be presented to the court as 
a basis for the entry of an order recognizing and enforcing those agreements, which the court shall make 
retroactive to the date of the written agreement. 
 

6. PROFESSIONALS' FEES AND COSTS 
 

The Clients agree that the Collaborative Professionals are entitled to be paid for their services and their 
costs, and the Clients agree to make funds available for this purpose initially and throughout the 
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Collaborative Process. The payment of the professionals' fees and costs will be an issue to be resolved 
during one or more of our joint meetings, as necessary. The initial determination of how the 
professionals' fees and costs will be paid is not necessarily a determination of the ultimate responsibility 
to pay the Collaborative Professionals' fees and costs, which can be negotiated by the parties as part of 
a comprehensive settlement. 
 

7. PARTICIPATION WITH INTEGRITY 
 

• The Collaborative Team and the Clients will work to protect the privacy, respect, and dignity of 
all involved, including the Clients, attorneys, other Collaborative Professionals and any 
experts/consultants. 
 

• The Collaborative Team and the Clients will maintain a high standard of integrity and specifically 
shall not take advantage of each other or of the miscalculations or inadvertent mistakes of 
others, but shall identify and correct such mistakes. 
 

• The Collaborative Team and the Clients will respect each other, which includes all of our 
communications with each other, whether written or verbal. 
 

8. EXPERTS AND CONSULTANTS 
 

• If consultants or experts are needed, the Clients will retain them jointly unless both of the 
Clients and their attorneys agree otherwise in writing. The payment of the consultants’ or 
experts' fees, which will be the responsibility of the Clients, will be resolved so as to ensure that 
they will be paid throughout the Collaborative Process. 
 

• If the Collaborative Process terminates, any new consultants or experts subsequently hired will 
be permitted to review the work product and reports of prior consultant or experts to facilitate 
the transition to litigation, but only if the Clients mutually agree. 
 

9. CHILDREN'S ISSUES 
 

• The Clients agree to maintain the children's interests as our highest priority. 
 

• In resolving issues about sharing the enjoyment of and responsibility for the children, the 
Clients, with the assistance of the Collaborative Professionals, will make every effort to reach 
amicable solutions that promote the children's best interests. 
 

• The Clients agree to act quickly to resolve differences related to the children to promote a 
caring, loving and involved relationship between the children and both the clients. 
 

• The Clients agree not to seek a custody evaluation while we are in the Collaborative Process. 
 

• The Clients agree to insulate the children from involvement in the disputes and not to engage in 
inappropriate communications regarding the dissolution of the Clients' marriage or this process 
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in the presence of the children. Nothing will be discussed with the children about this process 
without the mutual agreement of the Clients. 
 

10. NEGOTIATION IN GOOD FAITH 
 

• The Clients understand that the process, even with full and honest disclosure, will involve 
vigorous good faith negotiations. 
 

• The Clients agree that each of them will negotiate in good faith. Each of them will be expected 
to take a reasoned position in all disputes. Where such positions differ, each of them will be 
encouraged to use their best efforts to create proposals that meet the Clients' fundamental 
needs and if necessary to compromise to reach a settlement of all issues. 
 

• Although each Client may discuss the likely outcome of litigation, neither the clients nor the 
Collaborative Team will use threats of abandoning the Collaborative Law Process or of litigation 
as a way of imposing a settlement on one or both of the Clients. 
 
 

11. ABUSE OF THE COLLABORATIVE PROCESS 
 

We understand that a Collaborative attorney will withdraw from representing his or her Client as soon 
as possible upon learning that the Client has withheld or misrepresented information or otherwise acted 
so as to undermine or take unfair advantage of the Collaborative Law Process. Examples of such 
violations of the process are: abusing the Clients' minor children; planning to remove a minor child from 
the state without the prior written consent of the other Client, or failure to participate in the spirit of 
the Collaborative Law Process. In addition: 
 

NEITHER CLIENT WILL DISPOSE OF ANY ASSETS EXCEPT AS AGREED TO IN WRITING BY BOTH 
CLIENTS. NEITHER CLIENT WILL FAIL TO DISCLOSE THE EXISTENCE OF ANY ASSETS OR LIABILITIES 
TO THE OTHER CLIENT. ALL CURRENTLY AVAILABLE INSURANCE COVERAGE WILL BE 
MAINTAINED AND CONTINUED. NEITHER CLIENT SHALL BORROW AGAINST, CANCEL, TRANSFER, 
DISPOSE OF OR CHANGE BENEFICIARIES OF ANY INSURANCE OR OTHER COVERAGE INCLUDING 
LIFE, HEALTH, AUTOMOBILE, AND DISABILITY, HELD FOR THE BENEFIT OF THE CLIENTS OR THEIR 
MINOR CHILDREN, WITHOUT WRITTEN PERMISSION OF THE OTHER CLIENT. 
 
NEITHER CLIENT WILL, WITHOUT THE WRITTEN PERMISSION OF THE OTHER CLIENT, INCUR ANY 
DEBTS OR LIABILITIES FOR WHICH THE OTHER CLIENT MAY BE HELD RESPONSIBLE. 
 

12. DISQUALIFICATION BY COURT INTERVENTION 
 

The Clients understand that each attorney's representation of her or his Client with respect to the 
subject of this matter is limited to the Collaborative Law Process and other non-adversarial dispute 
resolution methods, and that neither of the attorneys can ever represent his or her Client in litigation 
against the other Client related to the issues in this matter other than for an uncontested hearing. Once 
the Clients settle all of their issues related to this matter, the attorneys will prepare all required papers 
to be filed with the court to obtain an uncontested final judgment. Each of the Collaborative attorneys 
and any attorney "in association" with that attorney is forever disqualified from appearing as attorney of 
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record for any party to litigation or in any other contested family law matter in litigation involving the 
Clients and the subject matter of this Process, such as a proceeding or action for dissolution of marriage 
or for modification or enforcement of judgment or order, writs and/or appeals. An attorney willbe 
deemed "in association" with a Collaborative attorney if, at any time during the pendency of a 
proceeding for dissolution of marriage or future family law proceedings between the Clients that is 
related to the subject matter of this Collaborative matter, such attorney is the employer or employee of, 
co-employee with, or partner in the firm or shares a relationship of independent contractor status with 
either of the Collaborative attorneys. 
 
In the event that the Collaborative Law Process terminates, we agree that, except upon mutual written 
agreement of the Clients to the contrary, all consultants or experts retained by either Client or attorney, 
or whose work product is used by either Client or attorney during the term of this Agreement, will be 
disqualified as an expert witness for either Client to testify as to any matter related to the consultant's 
or expert's work product in the Collaborative Law Process. However, if the Collaborative Law Process is 
terminated and the Clients participate in subsequent litigation of the matters that are the subject of this 
process, the Clients can mutually agree in writing to use the work product of the MHP, FP, a consultant, 
or an expert in the contested litigation with the consent of the MHP, FP, consultant, or an expert. 
 

13. STATEMENTS OF CLIENTS AND ATTORNEYS 
 

• All communications, whether verbal, written or, otherwise, among the Clients and any of the 
Collaborative Professionals in the Collaborative Law Process are deemed settlement discussions 
and will be confidential and privileged under Florida law, and may not be offered as evidence in 
any subsequent proceedings, except as provided by Florida Law. Nonetheless, statements by 
any Client that indicate an intent or disposition to endanger the health or safety of either Client, 
child abuse or neglect, elder abuse, the commission of a crime or fraud or as part of a plan to 
commit a crime or a fraud, or to create a public hazard, will not be privileged or deemed 
confidential and, in fact, must be disclosed to appropriate authorities under Florida law. 

 
• All documents expressly identified and entitled "For Settlement Purposes Only" in the 

Collaborative Law Process shall be inadmissible and not a waiver of privilege, for any purpose in 
any subsequent proceeding except as otherwise mutually agreed to by the Clients and 
Collaborative Professionals, and no such communications will be deemed to be a waiver of any 
privilege or confidentiality of any Client. 

 
• The Clients understand that some of the communications between the Collaborative 

professionals will be intended to facilitate the negotiation between the Clients of a mutually 
acceptable settlement and may not be shared with the Clients. Each Collaborative attorney will 
provide information to Client as the attorney deems appropriate under the circumstances, 
always mindful of the attorney's ethical obligation that the Client receives sufficient information 
to provide informed consent to any agreements to be entered into through the Collaborative 
Process. 
 

14. TERMINATION OF COLLABORATIVE LAWPROCESS 
 

• If the Collaborative Law Team are unable to resolve any matters within this process, we agree 
that a mediator will be retained by the Clients, chosen by the attorneys and the Clients, in an 
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attempt to help the Clients resolve the dispute prior to the Clients taking any action before a 
court of competent jurisdiction, except in emergency situations. 
 

• After mediation, if the case is still not resolved, either Client may unilaterally terminate the 
Collaborative Law Process by giving written notice to the other Client and his/her attorney of 
the decision to terminate the process. Either attorney may withdraw from this matter 
unilaterally by giving 10 days written notice of such election to the other Client and his or her 
attorney. This election does not terminate the Collaborative Law Process if the Client whose 
attorney withdraws retains a new attorney who agrees in writing to be bound by this Agreement 
and the other Client and the Collaborative professionals consent to the new attorney 
participating in this process within thirty (30) days of the notices of withdrawal being sent by the 
attorney who withdrew. 
 

• Upon termination of the Collaborative Process, there will be a 30 day waiting period (unless 
there is an emergency) before any court hearing, to permit both Clients to retain litigation 
attorneys and to make an orderly transition to litigation, as it is mandatory that both 
Collaborative lawyers withdraw from representing his or her client upon the termination of the 
Collaborative Process. The intent of this provision is to avoid surprise and prejudice to the rights 
of the other Client. It is therefore mutually agreed that either Client may bring this provision to 
the attention of a court in requesting a postponement of a hearing scheduled within thirty (30) 
days of the termination of the Collaborative Law process. 

WE HEREBY PLEDGE TO COMPLY WITH AND TO PROMOTE THE SPIRIT AND WRITTEN WORD OF THIS 
AGREEMENT. 
 
 
Dated:       Dated:       
 
 
              
 
PARTICIPANT       PARTICIPANT     
(Name of Client 1)     (Name of Client 2) 
 
              
 
(Name of Attorney for Client 1)     (Name of Attorney for Client 2)    
 
              
 
(Name of Financial Professional)    (Name of Neutral Facilitator)   
  
 
 
 

Appendix A– 11

FLRC October 2018 Agenda Page 55



FLORIDA FAMILY LAW RULES OF PROCEDURE 
FORM 12.985(b)(2) 

COLLABORATIVE LAW PARTICIPATION AGREEMENT 
 
We, the undersigned Clients,     , and       
hereby agree that we intend to resolve through the Collaborative Process, under Florida's Collaborative 
Law Process Act, without the intervention of a court or other tribunal, the following collaborative 
matter(s):   
 
 

I. BEGINNING AND ENDING THE PROCESS 
 
The Collaborative Process governed by this Agreement begins when we both sign this Agreement. It 
concludes upon: 

(A) the resolution of the collaborative matter(s) listed above, as evidenced by a signed record; 
(B) the resolution of a part of the collaborative matter(s) listed above, evidenced by a signed 

record, in which we, the Clients, agree that the remaining parts of the matter will not be resolved in the 
process; or 

(C) the unilateral termination of the Collaborative Process, with or without cause, by one of us, 
as described below in Section VI of this Agreement. 
 

II. ATTORNEYS 
 

A. EACH CLIENT HAS A SEPARATE ATTORNEY. No legal duty, by contract or otherwise, is owed to 
either Client by the other's collaborative attorney. 
 
B. OUR ATTORNEYS ARE ENGAGED FOR THIS PROCESS ONLY. The clients understand that each 
collaborative attorney, and any member of their firm, is disqualified from representing either Client in 
any adversarial proceeding related to the collaborative matter(s) listed above, except to protect their 
client in an emergency until successor counsel is available. Our collaborative attorneys may also file 
required status reports, appear at required collaborative case management conferences and assist the 
client in obtaining entry of court orders ratifying temporary or permanent agreements or finalizing a 
divorce, as these are not adversarial proceedings but part of the Collaborative Process. 
 
C. WITHDRAWAL OR DISCHARGE. Either collaborative attorney may withdraw by giving prompt 
written notice to their client and to any other participants. Either Client may discharge the collaborative 
attorney at any time and the collaborative attorney will give prompt written notice of such discharge to 
all participants. Upon either the withdrawal or discharge of a collaborative attorney, the Collaborative 
Process will terminate, except as described in Section VI below. 
 

III. OTHER PROFESSIONALS 
 

A. IDENTIFICATION OF NONPARTY PARTICIPANTS. The Clients acknowledge that participation of 
others in the Collaborative Process, persons other than ourselves and the collaborative attorneys, will 
benefit the clients ("nonparty participants"). We understand that such nonparty participants may 
include: 
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• A NEUTRAL FACILITATOR to help us identify and express the clients’ interests and concerns, 

manage meetings, help the clients and the collaborative attorneys and any other nonparty 
participants communicate effectively with one another, help the clients work together to 
enhance our effectiveness, help the clients be more effective parents and to develop a 
parenting plan for any minor children. 
 

• A NEUTRAL FINANCIAL PROFESSIONAL to help identify and articulate the clients financial 
interests and concerns, assist in identifying, cataloging and organizing the information necessary 
to reach a resolution of financial issues, prepare schedules to assist the team in better 
understanding financial circumstances, and help develop options for resolution of our financial 
issues. 
 

• OTHERS. The clients understand that there may be a role for less frequently utilized nonparty 
participants, such as a child specialist, mediator, or separate coach for each Client. 
 

B. CHANGE OF NONPARTY PARTICIPANTS. Once a nonparty participant is engaged by written 
agreement, neither client may unilaterally discharge that nonparty participant, but removal or 
replacement of the nonparty participant is available if both agree. A nonparty participant may also 
withdraw by giving written notice  and the attorneys. 
 
C. NEUTRAL AND INDIVIDUAL CONSULTANTS: The Clients also agree that there may be a role for 
one or more professionals who will not be full participants in the process, and individual consultant, 
such as an appraiser, business valuation specialist or other expert who may be neutral or may be 
engaged to assist only one of the clients. Either client may meet during the process with an individual 
consultant, but only if the clients: (a) each advise the other, and both attorneys and any nonparty 
participants in advance of each meeting with any individual consultant, (b) disclose the identity of and 
purpose for the individual consultant, and (c) instruct the individual consultant to follow the spirit and 
direction of the Collaborative Process. The Collaborative Team may share information and schedules 
which are subject to the privilege and confidentiality protections of this Agreement with an individual 
consultant only upon the individual consultant's written agreement to be bound by the confidentiality 
provisions of this Agreement. An individual consultant may be an attorney. An attorney individual 
consultant with whom a Client consults during the Collaborative Process is considered to be an adjunct 
collaborative attorney subject to the disqualification provisions of this Agreement. Either of us may 
consult with mental health or health care professionals for our own therapy, diagnosis or treatment 
without disclosure to the other client and without any limitation. 
 
D. EFFECT OF CONCLUSION OF THE PROCESS: Maximizing free communication among Clients, 
collaborative attorneys and nonparty participants is fundamental to the Collaborative Process. Also 
fundamental is a limitation on the roles of the professionals such that all their efforts are focused solely 
on assisting the clients in crafting an out-of-court resolution. Therefore, upon the conclusion of the 
Collaborative Process, our nonparty participants, and employees or members of their firms, are 
disqualified from assisting either Client in any manner except as specified in this Agreement. A neutral 
nonparty participant may assist the clients in a neutral or joint capacity after successful resolution of our 
collaborative matter if: (a) both of the clients agree in writing, (b) the neutral nonparty participant 
agrees in writing, and (c) the written agreement specifies the nature of the neutral assistance to be 
provided. 
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IV. CONFIDENTIALITY & PRIVILEGE 
 

A. CONFIDENTIALITY. Because maximizing free communication among Clients, collaborative 
attorneys, and nonparty participants is fundamental to the Collaborative Process, all collaborative law 
communications, written, oral, nonverbal or otherwise, are agreed to be confidential. 
 
B. PRIVILEGE. Although evidence or information that is otherwise admissible or subject to 
discovery does not become inadmissible or protected from discovery solely because of its disclosure or 
use in the Collaborative Process, the clients understand that all communications during this process, 
whether written, oral, nonverbal or otherwise, are privileged except as specified by the Florida Family 
Law Rules of Procedure and Florida law. We acknowledge that this means that such communications are 
not subject to discovery, and are not admissible into evidence. Further, in an adversarial proceeding, the 
following privileges apply: 
 
 1. Either of Client may refuse to disclose, and may prevent another person from disclosing, a 
collaborative law communication. 
 
 2. A nonparty participant may refuse to disclose, and may prevent another person from 
disclosing, a collaborative law communication of a nonparty participant. 
 

V. CLIENTS' ACKNOWLEDGMENTS AND RESPONSIBILITIES 
 

A. We acknowledge that the respective collaborative attorneys have each separately spent time 
with the clients providing sufficient and detailed information about the Collaborative Process, including, 
but not limited to, the following: 
 

• the benefits and risks of the Collaborative Process to resolve a family law matter; 
 
• the nature and scope of the matter to be resolved through the Collaborative Process; 
 
• the material benefits and risks of participating in the Collaborative Process; 
 
• alternatives to the Collaborative Process; 
 
• that participation in the Collaborative Process is voluntary and that either of Client may 
unilaterally terminate the process at any time for any reason; 
 
• that the Collaborative Process will terminate if either Client initiates a proceeding, or 
seeks tribunal intervention in a pending proceeding, related to our collaborative matter after 
this Agreement; 
 
• the limitations on respective attorneys' participation in subsequent proceedings 
imposed by the Florida Family Law Rules of Procedure; and 
 
• the fees and costs each Client can reasonably expect to incur in the Collaborative 
Process, including the fees of their collaborative attorney and any participating mental health 
professionals and financial professionals. 
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B. The Clients acknowledge that if a resolution is reached using the Collaborative Process, the 
Clients will be giving up rights available in a litigated divorce, including the right to conduct formal 
discovery, participate in adversarial court hearings, and have a judge decide the outcome of the divorce. 
 
C. Further, the Clients understand that the Collaborative Process: 
 

• does not guarantee successful resolution; 
 
• cannot eliminate concerns about disharmony, distrust and irreconcilable differences 
that have led to our conflict or dispute; 
 
• is not designed to address therapeutic or mental health issues; 
 
• is voluntary and, despite our best efforts, the Clients may not reach a mutually 
acceptable settlement; and 
 
• may be terminated by either of the Clients at any time and for any or no cause or 
reason. 
 

D. Further, the Clients understand that if resolution in the Collaborative Process is not successfully 
reached, the clients will incur additional time and expense to obtain different professionals and 
commencing litigation, since the collaborative attorneys, nonparty participants, and their respective 
firms will be discharged and disqualified. The clients understand that we might feel pressure to settle to 
avoid this result and the additional costs. 

 
E. The Clients acknowledge that we are expected to assert our own interests. Although the 
attorneys represent the client’s interests, each client is responsible for making sure their respective 
interests are expressed and considered. 
 
F. The Clients acknowledge that they are responsible for deciding the scope and degree of any 
work performed by any nonparty participant or consultant, including if the clients decide that it is not 
necessary or appropriate to have a professional perform work with the same level of detail as would be 
required or expected in a litigated proceeding. 
 
G. The Clients agree that they will not seek in-court remedies or court intervention during the 
Collaborative Process and shall suspend any existing action that may have been filed. This will not 
prevent us from filing signed temporary agreements or agreeing to other actions consistent with the 
Collaborative Process and this Agreement. 
 
H. The Clients acknowledge that for the Collaborative Process to be successful, the Clients must 
each participate and negotiate in good faith. At a minimum, the Client will: 
 

• provide timely, candid, full and transparent financial disclosures, even if specific documents are 
not requested; 

 
• continuously update financial disclosures, whether asked to do so or not; 
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• sign any releases necessary to obtain relevant information; 

 
• not threaten litigation to obtain an advantage or achieve a desired result; 

 
• maintain the financial and parenting status quo unless a written agreement varies the status 
quo; 

 
• insulate our children from any conflict between us; 

 
• refrain from unproductive repetitive discussions; 

 
• use respectful language when speaking with each other during team meetings; and 

 
• consult with the respective collaborative attorney before taking any action even potentially 
inconsistent with any part of this Agreement. 

 
I. The Clients acknowledge that meetings with multiple professionals can be costly. Each client has 
a responsibility to provide requested documents in a timely manner and otherwise fully prepare for the 
meetings to keep the process efficient. 
 
J. The Clients acknowledge that fees differ among various attorneys and law firms, as do the 
Client’s individual needs. As a result, the Clients should expect the fees to differ, perhaps substantially. 
 
K. The Clients understand that any agreements reached in the process are not legally binding 
unless in writing and signed by both of us. Meeting notes are confidential, privileged and not binding, 
but simply memorialize the discussions during our meetings. 
 

VI. TERMINATION 
 

A. Participation in the Collaborative Process is voluntary. Thus, either of client can terminate the 
process at any time, with or without cause. 
 
B. Termination occurs if either client: 
 

(i) gives notice to the other in a record that the process is ended; 
 

(ii) begins a contested proceeding related to the collaborative matter without the 
agreement of either Client; or 
 

(iii) in a pending proceeding related to the matter: (a) initiates a pleading, motion, order to 
show cause, or request for a conference with the court; (b) requests that the proceeding be put on the 
court's active calendar; or (c) takes similar action requiring notice to be sent; or 
 

(iv) discharges a collaborative lawyer or a collaborative lawyer withdraws from further 
representation of one client), unless he or she retains a successor collaborative lawyer within 30 days of 
the written notice of discharge or; and in a signed record :both clients consent to continue the process 
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by reaffirming this Agreement; and this Agreement is amended to identify the successor collaborative 
lawyer and the successor collaborative lawyer signs the amended Agreement. 
 
Agreed on   by   and    , and respective Collaborative Attorneys 
acknowledged as follows: 
 
              
 
Client’s 1 Name      Client 2 Name      
 
 
I,     confirm that I am representing (Client’s 1 Name)     
in the Collaborative Law Process: 
 
        
 
Attorney       
 
 
I,     confirm that I am representing (Client’s 2 Name)     
in the Collaborative Law Process: 
 
        
 
Attorney       
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FLORIDA FAMILY LAW RULES OF PROCEDURE 

FORM 12.985(c) 
JOINT NOTICE OF COLLABORATIVE LAW 

PARTICIPATION AGREEMENT (--/--) 
 
 

IN THE CIRCUIT COURT OF THE _____________________ JUDICIAL CIRCUIT, 
IN AND FOR ______________________________ COUNTY, FLORIDA 

  
 Case No: ________________________ 
 Division: ________________________ 
In Re: The Marriage of: 
 
_________________________________, 

Petitioner, 
and 

 
_________________________________, 

Respondent. 
 

JOINT NOTICE OF COLLABORATIVE LAW PARTICIPATION AGREEMENT 

 

(Petitioner’s Name)   and (Respondent’s Name)    , by and 

through their respective undersigned attorneys, hereby provide notice that on (Date)    

they entered into a fully executed Collaborative Law Participation Agreement in accordance with Rule 

12.745, Fla. Fam. L. R. P., to seek to resolve a matter related to this proceeding. The Parties understand 

that, pursuant to §61.58, Florida Statutes, this Notice shall operate as an application for a stay of this 

proceeding. 

        _________________________________ 
Signature of Petitioner’s Attorney 
Printed Name:   
Address:   
City, State, Zip:   
Telephone Number:   
Fax Number:   
Email Address(es):________________________  
Florida Bar Number:______________________ _ 
 

        _________________________________ 
Signature of Respondent’s Attorney 
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Printed Name:   
Address:   
City, State, Zip:   
Telephone Number:   
Fax Number:   
E-mail Address(es):________________________  
Florida Bar Number:_____________________  
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FLORIDA FAMILY LAW RULES OF PROCEDURE 
FORM 12.985 (d) 

CONFIDENTIALITY AGREEMENT 
(FOR NEUTRAL OR INDIVIDUAL CONSULTANT OR NOTE TAKER)(--/--) 

 
(Client 1’s Name) and (Client 2’s Name) Collaborative Matter 

 
(Name of neutral or individual consultant or note taker) is acting as (Title) in this collaborative matter. 
 
Accordingly, (Name of neutral or individual consultant or note taker) agrees to the following: 
 
Participation in this collaborative matter is subject to the continuing consent of (Client 1’s Name) and 
(Client 2’s Name). Consent to participate and/or access to confidential information may be withdrawn at 
any time. 

It is (Name of neutral or individual consultant or note taker)'s duty to disclose conflicts of interest 
and/or associations with the participants. 

(Name of neutral or individual consultant or note taker)agrees that he/she has been provided a copy 
of the Clients’ Collaborative Law Process Participation Agreement and is familiar with and agrees to be 
bound by the terms and principles thereof. 

(Name of neutral or individual consultant or note taker) agrees to refrain from participating in or 
recording the meetings, unless requested to do so by the participants. 

(Name of neutral or individual consultant or note taker)agrees to keep confidential all aspects of the 
collaborative matter. 

Name of neutral or individual consultant or note taker)agrees not to have any deliberate contact with the 
Clients after conclusion of the Collaborative Process. 

 
             
Neutral or Individual Consultant or Notetaker 
 
 
         
Client 1 
 
           
Client 2 
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FLORIDA FAMILY LAW RULES OF PROCEDURE 

FORM 12.985(e) 
AMENDMENT TO COLLABORATIVE LAW PROCESS PARTICIPATION 

AGREEMENT(--/--) 
 
 We, the undersigned Clients, (Client 1’s Name) and (Client 2’sName), entered into the attached 
Collaborative Law Process Participation Agreement committing to resolve through the Collaborative 
Process, under Florida's Collaborative Law Process Act, without the intervention of a court or other 
tribunal, the following collaborative matter(s):  
 
 
 (Client 1’s Name)/(Client’s 2 Name) is substituting (Former Collaborative Attorney’s Name) as 
his/her collaborative attorney, and both Clients hereby consent to continue the process by reaffirming 
the attached Collaborative Law Process Participation Agreement. Further our attached Collaborative Law 
Process Participation Agreement is hereby amended to identify (New Collaborative Attorney’s Name) 
 as (Client’s Name)'s successor collaborative lawyer and, by signing below, the successor 
collaborative lawyer has signed this resulting amended Collaborative Law Process Participation 
Agreement. 
 
 This Amendment to Collaborative Law Process Participation Agreement is made in compliance 
with Rule 12.745, Fla. Fam. L R. P., and the terms of the attached original Collaborative Law Process 
Participation Agreement. 
 
Agreed on (Date)    by (Client’s 1 Name) and (Client’s 2 Name), and 
representation by their respective Collaborative Attorneys acknowledged as follows: 
 
 
              
Client       Client       
 
 
I, (Attorney’s Name)’, confirm that I am 
representing (Client’s Name)in the Collaborative 
Process.      
 

 
 
I, (Attorney’s Name), confirm that I am 
representing (Client’s Name in the Collaborative 
Process.    
 

 
              
Attorney      Attorney      
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FLORIDA FAMILY LAW RULES OF PROCEDURE 

FORM 12.985(f) 
NOTICE OF TERMINATION OF COLLABORATIVE LAW PROCESS (--/--) 

 
IN THE CIRCUIT COURT OF THE _____________________ JUDICIAL CIRCUIT, 

IN AND FOR ______________________________ COUNTY, FLORIDA 
  
 Case No: ________________________ 
 Division: ________________________ 
In Re: The Marriage of: 
 
_________________________________, 

Petitioner, 
and 

 
_________________________________, 

Respondent. 
 

NOTICE OF TERMINATION OF COLLABORATIVE LAW PROCESS 
    , by and through    , his/her undersigned 
attorney, hereby provides notice in accordance with §61.58, Florida Statutes, that the parties' 
collaborative law process has terminated. 
 

CERTIFICATE OF SERVICE 
 

I certify that a copy of this document was [check all used] to the person(s) listed below on (date). 
 
_____Petitioner:(     ) e-mailed (     ) mailed (     ) faxed  (     ) hand delivered 
 
_____Attorney for Petitioner:(     ) e-mailed  (     ) mailed (     ) faxed (     ) hand delivered 
 
_____Respondent :(     ) e-mailed  (     ) mailed (     ) faxed  (     ) hand delivered 
 
_____Attorney for Respondent:(     ) e-mailed  (     ) mailed (     ) faxed  (     ) hand delivered 
 
_____Other: _______________________________:(     ) e-mailed  (     ) mailed (     ) faxed  (     ) hand 
delivered  

________________________________________________ 
Signature of Party or his/her Attorney 

Printed Name: ___________________________ 
Address: ________________________________ 
City, State, Zip: ___________________________ 
Telephone Number: _______________________ 
Fax Number: _____________________________ 
E-mail Address(es):______________________ 
Florida Bar Number:________________________ 
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FLORIDA FAMILY LAW RULES OF PROCEDURE 

FORM 12.985(g) 
JOINT VERIFIED PETITION AND VERIFIED ANSWER FOR DISSOLUTION OF 

MARRIAGE (--/--) 
 

IN THE CIRCUIT COURT OF THE _____________________ JUDICIAL CIRCUIT, 
IN AND FOR ______________________________ COUNTY, FLORIDA 

  
 Case No: ________________________ 
 Division: ________________________ 
In Re: The Marriage of: 
 
_________________________________, 

Petitioner, 
and 

 
_________________________________, 

Respondent. 
 

JOINT VERIFIED PETITION AND VERIFIED ANSWER FOR DISSOLUTION OF 
MARRIAGE 

 
Petitioner,     , and Respondent     , jointly 
petition for the dissolution of their marriage and for grounds state: 
 
 
1. This is a Collaborative Family Law action for dissolution of marriage and other relief incident 
thereto. 
 
2. The parties have been residents of   County, Florida for more than 6 months 
immediately before filing this Petition. 
 
3. The parties were married to each other on (Date)and have been separated since (Date) 
 
4. The marriage between the parties is irretrievably broken. 
 
5. The Petitioner states that he/she is not a member of the military in the United States or any of its 
Allies. The Respondent states that he/she is not a member of the military in the United States or any of 
its Allies. 
 
6. There has/have been    child/children born of the marriage, to wit:  (Name of Child/ren)
 , born (Date). 
 
7. Pursuant to the requirements of the Uniform Child Custody Jurisdiction and Enforcement Act, 
§§61.522, Florida Statutes, the parties state: 
 
 A. During the last 5 years, the minor child(ren) have/has lived with the parties at  
    . 
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 B. Neither party has participated as a party, witness, or in any other capacity in any other 
litigation or custody proceeding concerning the custody of the above-named child(ren) in this state or 
elsewhere. 
 
 C. Neither party has information of any custody proceedings concerning the above-named 
minor child(ren) pending in a court of this state or any other jurisdiction at this time. 
 
 D. Neither party knows of another person not a party to this proceeding who has physical 
custody of the child(ren) or who claims to have custody or visitation rights with respect to the parties' 
minor child(ren). 
 
 E. The child(ren) identified herein are not subject to an existing child support order in this 
state or in any other state or territory. 
 
 F. The parties will continue to inform this Court of any custody, visitation, child support, or 
guardianship proceedings concerning the child(ren) in this or any other jurisdiction of which they may 
obtain information during the course of these proceedings. 
 
8. The parties resolved this Dissolution of Marriage matter through the Collaborative 
Process. The parties entered into a Collaborative Marital Settlement Agreement on (Date)  
 . 
 
9. The parties have resolved all issues with regard to the dissolution of their marriage through their 
Collaborative Marital Settlement Agreement including parental responsibility and timesharing of their 
children, equitable distribution, child support, alimony, and attorneys’ fees. 
 
10.  The Court should ratify and confirm the parties' Collaborative Marital Settlement Agreement. 
 
11. The Petitioner Respondent wishes to be restored to her former name of  
 . The Petitioner Respondent has never been convicted of a felony, has never been 
adjudicated bankrupt, is not seeking to avoid any creditors, and is not seeking the name change for any 
ulterior or illegal purpose.  
 
WHEREFORE, the Petitioner,   , and the Respondent,   , respectfully 
pray this Court to enter a Final Judgment wherein the Court: 
 

A. Takes jurisdiction over the subject matter and the parties hereto; 
B. Dissolves the parties' marriage to each other; 
C. Ratifies and confirms the parties' Collaborative Marital Settlement Agreement; 
D. Restores the Wife's maiden name so she will thereafter be known as_____; and 
E. Retains jurisdiction over the parties and the subject matter to enforce the terms of the parties' 
Collaborative Marital Settlement Agreement. 

 
VERIFIED ANSWER TO 

JOINT VERIFIED PETITION FOR DISSOLUTION OF MARRIAGE 
 

The parties each admit all of the allegations contained in Paragraphs 1 through 11 above of the Joint 
Verified Petition for Dissolution of Marriage and request that this Court dissolve their marriage as 
requested therein. 
 
Under penalties of perjury, which can include fines and/or imprisonment, I declare that I have read this 
document and that the facts stated in it are true.  
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Dated:       
              
      Signature of Petitioner  

Printed Name:   
      Address:   
      City, State, Zip:   
      Telephone Number:   
      Fax Number:   
      E-mail Address(es):__________________________ 
 

 ________________________________________________ 
Signature of Petitioner’s Attorney 
Printed Name: ___________________________ 
Address: ________________________________ 
City, State, Zip: ___________________________ 
Telephone Number: _______________________ 
Fax Number: _____________________________ 
E-mail Address(es):______________________ 
Florida Bar Number:________________________ 

 
 
Under penalties of perjury, which can include fines and/or imprisonment, I declare that I have read this 
document and that the facts stated in it are true.  
 
Dated:       
              
      Signature of Respondent  

Printed Name:   
      Address:   
      City, State, Zip:   
      Telephone Number:   
      Fax Number:   
      E-mail Address(es):__________________________ 
 
 

 ________________________________________________ 
Signature of Respondent’s Attorney 
Printed Name: ___________________________ 
Address: ________________________________ 
City, State, Zip: ___________________________ 
Telephone Number: _______________________ 
Fax Number: _____________________________ 
E-mail Address(es):______________________ 
Florida Bar Number:________________________ 
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ADVISORY BULLETIN 

 
REF:  Section 409.25633, Florida Statutes, IV-D Standard Parenting time Plans   DATE:  Xxxx XX, 2017    NO: 18-0XX 
         
CONTACT:  B. Allman        E-MAIL: allman@flclerks.com         TELEPHONE: (850) 921-0808      PAGE: 1 OF 1 

 

FLORIDA COURT CLERKS & COMPTROLLERS INFORMATION BOX 

Intended audience:  Clerks and Clerks staff Category:  Courts, Family, Child Support 

Priority: Medium Action required:  Please review the changes that affect the Family 
Court area in regard to those parents with IV-D 
cases filing Petitions for Timesharing. 

Executive Summary: Effective January1, 2018, Chapter 2017-117, Laws of Florida, provided that as part of the 
Department of Revenue (DOR) IV-D administrative action, parents would be provided a 
parenting and timesharing plan. In the event they did not agree to that plan, they would be given 
a department form and referred to the court for determining timesharing. There is no charge to 
file the petition. Please review the attached changes.  

Clerk outreach: No external outreach needed.  
 
Senate Bill 590 (chapter 2017-117, Laws of Florida) was passed during the 2017 Legislative 
Session and became effective on January 1, 2018. The bill provided that as part of the Department 
of Revenue (DOR) IV-D administrative action, parents would be provided a parenting and 
timesharing plan. In the event they did not agree to the plan, they would be given a department form 
and referred to the court for determining timesharing. The law does not permit a fee to be charged 
to file the petition.  
 
The Honorable Tiffany Moore Russell, Chair of the Court Operations Subcommittee, held a meeting 
of the committee to review the impacts of this bill on Clerk’s operations. She asked FCCC staff to 
contact DOR as to their timeline for promulgating the form and any operational documentation for 
this new process. She will be referring the issue to the Best Practices Committee to consider 
developing guidance for implementing office processes for handling these cases. She will also ask 
the committee to review the potential for IV-D reimbursement for these activities. 
 
 As set forth in the bill:  

“If the parents do not agree to a Title IV-D Standard Parenting Time Plan or if an agreed-upon 
parenting time plan is not included, the Department of Revenue must enter an administrative 
support order and refer the parents to the court of appropriate jurisdiction to establish a 
parenting time plan. The department must note on the referral that an administrative support 
order has been entered.  
“The department shall create and provide a form for a petition to establish a parenting time 
plan for parents who have not agreed on a parenting schedule at the time of the child 
support hearing.  
“The department shall provide the form to the parents, but may not file the petition or 
represent either parent at the hearing.  
“The parents may not be required to pay a fee to file the petition to establish a parenting 
plan. 
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“The department may adopt rules to implement and administer this section.” 
 

At the end of the bill, the following section is provided: 
Section 9. The Department of Revenue shall report to the Governor, the President of the 
Senate, and the Speaker of the House of Representatives by December 31, 2018, on the 
status of the implementation of this act, including the number of parenting plans entered 
with administrative support orders and the number of parents referred to the circuit court to 
determine a parenting plan. The report must include recommendations to facilitate further 
implementation of this act. 
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Align Rule 12.490 with Rule 12.491. 

Reason for differentiation between the Rules undercut by the recent amendment to Florida Statutes 
which enables an Administrative CSHO (not a quasi judicial officer like at CSHO or GM) to issue an Order 
which incorporates time-sharing provisions without issuance of a Report and Recommendation. 

The alignment of the Rules will make the General Magistrate process in regard to non-child support 
matters more expeditious with regard to entry of the recommended Order and with regard to bringing 
finality to non-child support matters heard by the General Magistrate. 

It will ease the workload burden of the General Magistrates and will enable General Magistrates to hear 
more cases and assist Circuit Judges with their workload. 

The Rule change only applies to 12.490 and does not invade the Juvenile or other Rules because of the 
dynamics at play in those practice areas. 

General Magistrates and Circuit Judges throughout the State are in favor of these changes.  

Right now there is great confusion not only on the part of self-represented litigants, but also on the part 
of attorneys regarding the Exceptions and Motion to Vacate process.  This change will make everything 
uniform. 

The legal standard on appeal to the Circuit Court (Motion to Vacate versus Exceptions) is identical.    

The right of a litigant to object to a referral on non-child support matters is preserved. 
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RULE 12.490. GENERAL MAGISTRATES  

 

(a) General Magistrates. Judges of the circuit court may appoint as many general 

magistrates from among the members of The Florida Bar in the circuit as the 

judges find necessary, and the general magistrates shall continue in office until 

removed by the court. The order making an appointment shall be recorded. Every 

person appointed as a general magistrate shall take the oath required of officers by 

the constitution and the oath shall be recorded before the magistrate discharges any 

duties of that office.  

 

(b) Reference.  

 

(1) No matter shall be heard by a general magistrate without an appropriate 

order of reference and the consent to the referral of all parties. Consent, as defined 

in this rule, to a specific referral, once given, cannot be withdrawn without good 

cause shown before the hearing on the merits of the matter referred. Consent may 

be express or may be implied in accordance with the requirements of this rule.  

 

(A) A written objection to the referral to a general magistrate must be 

filed within 10 days of the service of the order of referral.  

 

(B) If the time set for the hearing is less than 10 days after service of 

the order of referral, the objection must be filed before commencement of 

the hearing. 

  

(C) If the order of referral is served within the first 20 days after the 

service of the initial process, the time to file an objection is extended to the 

time within which to file a responsive pleading. 

  

(D) Failure to file a written objection within the applicable time 

period is deemed to be consent to the order of referral. 

  

(2) The order of referral shall be in substantial conformity with Florida 

Family Law Rules of Procedure Form 12.920(b), and shall contain the following 

language in bold type:  

 

A REFERRAL TO A GENERAL MAGISTRATE REQUIRES THE 

CONSENT OF ALL PARTIES. YOU ARE ENTITLED TO HAVE 

THIS MATTER HEARD BEFORE A JUDGE. IF YOU DO NOT 

WANT TO HAVE THIS MATTER HEARD BEFORE THE 
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GENERAL MAGISTRATE, YOU MUST FILE A WRITTEN 

OBJECTION TO THE REFERRAL WITHIN 10 DAYS OF THE 

TIME OF SERVICE OF THIS ORDER. IF THE TIME SET FOR THE 

HEARING IS LESS THAN 10 DAYS AFTER THE SERVICE OF 

THIS ORDER, THE OBJECTION MUST BE MADE BEFORE THE 

HEARING. IF THIS ORDER IS SERVED WITHIN THE FIRST 20 

DAYS AFTER SERVICE OF PROCESS, THE TIME TO FILE AN 

OBJECTION IS EXTENDED TO THE TIME WITHIN WHICH A 

RESPONSIVE PLEADING IS DUE. FAILURE TO FILE A WRITTEN 

OBJECTION WITHIN THE APPLICABLE TIME PERIOD IS 

DEEMED TO BE A CONSENT TO THE REFERRAL.  

 

REVIEW OF THE REPORT AND RECOMMENDATIONS 

RECOMMENDED ORDER MADE BY THE GENERAL 

MAGISTRATE SHALL BE BY EXCEPTIONS A MOTION TO 

VACATE AS PROVIDED IN RULE 12.490(fe), FLA. FAM. L. R. P.. A 

RECORD, WHICH INCLUDES A TRANSCRIPT OF 

PROCEEDINGS, MAY BE IS REQUIRED TO SUPPORT THE 

EXCEPTIONS MOTION TO VACATE.  

 

(3) The order of referral shall state with specificity the matter or matters 

being referred and the name of the specific general magistrate to whom the matter 

is referred. The order of referral shall also state whether electronic recording or a 

court reporter is provided by the court, or whether a court reporter, if desired, must 

be provided by the litigants.  

 

(4) When a reference is made to a general magistrate, any party or the 

general magistrate may set the action for hearing.  

 

(c) General Powers and Duties. Every general magistrate shall perform all of the 

duties that pertain to the office according to the practice in chancery and rules of 

court and under the direction of the court except those duties related to injunctions 

for protection against domestic, repeat, dating, and sexual violence, and stalking. A 

general magistrate shall be empowered to administer oaths and conduct hearings, 

which may include the taking of evidence. All grounds for disqualification of a 

judge shall apply to general magistrates.  
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(d) Hearings.  

 

(1) The general magistrate shall assign a time and place for proceedings as 

soon as reasonably possible after the reference is made and give notice to each of 

the parties either directly or by directing counsel to file and serve a notice of 

hearing. If any party fails to appear, the general magistrate may proceed ex parte or 

may adjourn the proceeding to a future day, giving notice to the absent party of the 

adjournment. The general magistrate shall proceed with reasonable diligence in 

every reference and with the least delay practicable. Any party may apply to the 

court for an order to the general magistrate to speed the proceedings and to make 

the report and to certify to the court the reason for any delay.  

 

(2) The general magistrate shall take testimony and establish a record which 

may be by electronic means as provided by Florida Rule of Judicial Administration 

2.535(g)(3) or by a court reporter. The parties may not waive this requirement. 

  

(3) The general magistrate shall have authority to examine under oath the 

parties and all witnesses upon all matters contained in the reference, to require 

production of all books, documents, writings, vouchers, and other documents 

applicable to it, and to examine on oath orally all witnesses produced by the 

parties. The general magistrate may take all actions concerning evidence that can 

be taken by the circuit court and in the same manner. The general magistrate shall 

have the same powers as a circuit judge to utilize communications equipment as 

defined and regulated by Florida Rule of Judicial Administration 2.530. 

  

(4) The notice or order setting the cause for hearing shall be in substantial 

conformity with Florida Family Law Rules of Procedure Form 12.920(c) and shall 

contain the following language in bold type:  

 

SHOULD YOU WISH TO SEEK REVIEW OF THE REPORT AND 

RECOMMENDATION RECOMMENDED ORDER MADE BY THE 

GENERAL MAGISTRATE, YOU MUST FILE EXCEPTIONS A 

MOTION TO VACATE IN ACCORDANCE WITH RULE 12.490(fe), 

FLA. FAM. L. R. P. YOU WILL BE REQUIRED TO PROVIDE THE 

COURT WITH A RECORD SUFFICIENT TO SUPPORT YOUR 

EXCEPTIONS OR YOUR EXCEPTIONS MOTION TO VACATE OR 

YOUR MOTION WILL BE DENIED. A RECORD ORDINARILY 

INCLUDES A WRITTEN TRANSCRIPT OF ALL RELEVANT 

PROCEEDINGS. THE PERSON SEEKING REVIEW MUST HAVE 
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THE TRANSCRIPT PREPARED IF NECESSARY FOR THE 

COURT’S REVIEW.  

 

(5) The notice or order setting a matter for hearing shall state whether 

electronic recording or a court reporter is provided by the court. If the court 

provides electronic recording, the notice shall also state that any party may provide 

a court reporter at that party’s expense.  

 

(e) General Magistrate’s Report. The general magistrate shall file a report 

that includes findings of fact and conclusions of law, together with 

recommendations. If a court reporter was present, the report shall contain the name 

and address of the reporter.  

 

(fe) Filing Report; Notice; Exceptions Entry of Order and Relief From Order.  

 

The general magistrate shall file the report and recommendations and serve 

copies on all parties. The parties may file exceptions to the report within 10 days 

from the time it is served on them. Any party may file cross-exceptions within 5 

days from the service of the exceptions, provided, however, that the filing of cross-

exceptions shall not delay the hearing on the exceptions unless good cause is 

shown. If no exceptions are filed within that period, the court shall take appropriate 

action on the report. If exceptions are filed, they shall be heard on reasonable 

notice by either party or the court.  

 

(1) The general magistrate must submit a recommended order to the court 

that includes findings of fact and conclusions of law. 

 

(2) The general magistrate shall retain jurisdiction over the subject matter of 

any motion for clarification and/or motion for reconsideration and shall rule on 

same prior to the court hearing any motion to vacate. 

 

(3) Upon receipt of a recommended order, the court shall review the 

recommended order and shall enter the order promptly unless good cause appears 

to amend the order, conduct further proceedings, or refer the matter back to the 

general magistrate to conduct further proceedings. 

 

(4) If a court reporter was present, the recommended order shall contain the 

name and address of the reporter. 
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(5) Any party affected by the order may move to vacate the order by filing a 

motion to vacate within 10 days from the date of rendition. Any party may file a 

cross-motion to vacate within 5 days of service of a motion to vacate, provided, 

however, that the filing of a cross-motion to vacate shall not delay the hearing on 

the motion to vacate unless good cause is shown. 

 

(6) A motion to vacate the order shall be heard within 10 days after the 

movant applies for the hearing on the motion. 

 

 

(gf) Record. For the purpose of the hearing on exceptions a motion to vacate, a 

record, substantially in conformity with this rule, shall be provided to the court by 

the party seeking review if necessary for the court’s review.  

 

(1) The record shall consist of the court file, including the transcript of the 

relevant proceedings before the general magistrate and all depositions and 

evidence presented to the general magistrate. 

  

(2) The transcript of all relevant proceedings, if any, shall be delivered to the 

judge and provided to all other parties not less than 48 hours before the hearing on 

exceptions a motion to vacate. If less than a full transcript of the proceedings taken 

before the general magistrate is ordered prepared by the excepting moving party, 

that party shall promptly file a notice setting forth the portions of the transcript that 

have been ordered. The responding parties shall be permitted to designate any 

additional portions of the transcript necessary to the adjudication of the issues 

raised in the exceptions motion to vacate or cross-exceptions motion to vacate.  

 

(3) The cost of the original and all copies of the transcript of the proceedings 

shall be borne initially by the party seeking review, subject to appropriate 

assessment of suit monies. Should any portion of the transcript be required as a 

result of a designation filed by the responding party, the party making the 

designation shall bear the initial cost of the additional transcript.  

 

Commentary 

  

1995 Adoption. This rule is a modification of Florida Rule of Civil Procedure 

1.490. That rule governed the appointment of both general and special masters. 

The appointment of special masters is now governed by Florida Family Law Rule 

of Procedure 12.492. This rule is intended to clarify procedures that were required 

under rule 1.490, and it creates additional procedures. The use of general masters 
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should be implemented only when such use will reduce costs and expedite cases in 

accordance with Dralus v. Dralus, 627 So.2d 505 (Fla. 2d DCA 1993), Wrona v. 

Wrona, 592 So.2d 694 (Fla. 2d DCA 1991), and Katz v. Katz, 505 So.2d 25 (Fla. 

4th DCA 1987).  

 

Committee Notes  

 

2004 Amendment. In accordance with Chapter 2004-11, Laws of Florida, all 

references to general master were changed to general magistrate.  

 

2015 Amendment. Subdivision (b)(3) has been amended to clarify that the order 
of referral must include the name of the specific general magistrate to whom the 
matter is being referred and who will conduct the hearing and that concurrent 
referrals to multiple general magistrates is inappropriate. 
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SUBCOMMITTEE REPORT FORM 
RJA Rules Approved on Second Reading at January 2018 Meeting Focusing on Electronic 

Documents and Electronic Filing 

Date: 05/25/2018 
Chair: Maria Obradovich 
Members Attending: Ariana Fajardo-Orshan, Tania Schmidt-Alpers 
Meeting dates: May 8, 2018  

I.  History/Background: 

 The following rules were approved on second reading at the January 2018 RJAC 
Meeting:  

 Rule 2.354, Electronic Signature of a Court Official 
 Rule 2.511, Florida Court E-Filing Portal  
 Rule 2.514, Computing Extending Time 
 Rule 2.516, Service 
 Rule 2.520, Documents  

 RJAC will file proposed changes out of cycle. The proposed rules/changes are attached in 
the RJAC Liaison’s letter dated February 2, 2018.  

 This subcommittee was tasked with reviewing the proposed rules/changes and determine 
if a comment needs to be file by the committee as a whole.  
  
  
II.  Summary of the Issues: 

 Should this committee comment comment on the proposed RJAC rules/changes?  

III.  Factors Considered by the Subcommittee: 

 Effect of proposed RJAC rules/changes on Family Law Rules and the practice of law for 
attorneys and self-represented litigants.   

IV.  Majority Position: 

 The proposed RJAC rules/changes appear to be acceptable. There is one concern related 
to Rule 2.511. Many organizations helping low income individuals and domestic violence 
victims assist self-represented litigants in e-filing pleadings as part of the limited services they 
are able to offer. The subcommittee’s concern is that by helping a self-represented litigant to e-
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file a pleading, the attorney/organization may become, or appear to have become, attorney of 
record.  

 The subcommittee acknowledges that the rule that makes you the attorney of record is 
2.505. However, rule 2.505 is not a rule that was submitted for comment.  

 The subcommittee presents a proposed amendment, but is open to the committee 
members’ suggestions and recommendation as to whether the proposed amendment should be 
recommended or not, and as to whether we should only present the stated concern and refer to 
rule 2.505.  

V. Proposed Amendment Must be in Legislative Format: 

 (3)     The registered user is responsible for protecting the security of the user’s login 
credentials. The registered user is a filer, and a signer under rule 2.515, of any document 
submitted using the account’s credentials. act done using the credentials is the personal act of the 
credential holder for all purposes. If the registered user is only representing a client for the sole 
purpose of filing a document prepared by the client, the registered user must certify at the 
conclusion of the document the nature of their limited representation or file a notice of limited 
representation and specify the nature of the limited representation. 

  
VI. Minority Position(s): 

 N/A   

VII. Time Considerations for Adopting Proposal: N/A 
(Reasons to expedite, if any) 

VIII. Attach minutes of Subcommittee meeting(s) as a lettered or numbered exhibit. 

 N/A
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From: Davis, Mikalla
To: "Ashley Taylor"; Obradovich, Maria L
Cc: Romaelle, Raisa; Shelton, Latoya; Sawicki, Mark
Subject: RE: Volunteers Needed for a new subcommittee- FLRC
Date: Thursday, July 12, 2018 8:22:00 AM

Good Morning:
 
FYI:
 
It was voted in the past that many of our forms certificate of service be modified to this format
below:
 
 
I certify that a copy of this document was [check all used] to the person(s) listed below on {date}.
 
_____Petitioner: (     ) e-mailed (     ) mailed (     ) faxed  (     ) hand delivered
 
_____Attorney for Petitioner: (     ) e-mailed  (     ) mailed (     ) faxed (     ) hand delivered
 
_____Respondent : (     ) e-mailed  (     ) mailed (     ) faxed  (     ) hand delivered
 
_____Attorney for Respondent: (     ) e-mailed  (     ) mailed (     ) faxed  (     ) hand delivered
 
_____Other: _______________________________: (     ) e-mailed  (     ) mailed (     ) faxed  (     )
hand delivered

________________________________________________
Signature of Party or his/her Attorney

Printed Name: ___________________________
Address: ________________________________
City, State, Zip: ___________________________
Telephone Number: _______________________
Fax Number: _____________________________
Email Address(es):______________________

 
 
The forms are to be included in the 2020 Cycle Report. Not sure if this solves the concerns. I think
perhaps we should reform the forms Committee to review the concerns listed below.
 
Thank you,
 
Mikalla Davis
Attorney Liaison—Rules
The Florida Bar
850-561-5663
mdavis@floridabar.org
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From: Ashley Taylor <AET@macfar.com> 
Sent: Wednesday, July 11, 2018 4:44 PM
To: Obradovich, Maria L <mobradovich@bals.org>
Cc: Romaelle, Raisa <raisa@romaellelaw.com>; Shelton, Latoya <latoya.williams@lsw-law.com>;
Sawicki, Mark <mark@sawickilaw.com>; Davis, Mikalla <midavis@floridabar.org>
Subject: FW: Volunteers Needed for a new subcommittee- FLRC
 
Good afternoon,
 
The subcommittee met this morning regarding the attached forms.  It is our position that comment
is not necessary.  That said, we did discuss some broad-sweeping form changes that would apply to
all family law forms that we believe would more appropriately be discussed during the next all
committee meeting.  Mark pointed out that there has been many complaints regarding the following
portion of forms:
 
certify that a copy of the Order Disestablishing Paternity and/or Terminating Child Support
Obligation was _____ mailed _____ faxed and mailed _____e-mailed _____ hand-delivered to the
parties and any entities listed below on {date} ____________________________.
 
Apparently, it is quite common that litigants are checking the box to the right of the word instead of
to the left.  We would like to discuss this issue and how the committee thinks same is best
addressed. 
 
We also discussed adding to all forms language for when a lawyer helps a litigant fill out a form but
does not intend on entering a general appearance.  This is becoming common and we think it is
something the committee should discuss.
 
Please let me know if you have any questions or concerns.
 
Thank you,

Ashley
 
 
 

From: Davis, Mikalla [mailto:midavis@floridabar.org] 
Sent: Monday, June 25, 2018 2:56 PM
To: Capstraw, Matthew <mbc@markslawfla.com>; Capuano, Arielle <arielle@browardlegal.com>;
Cavanaugh, Shayna K <shayna@ckcattorneys.com>; Chaplin, Ramona S
<ramonachaplin@ramonachaplinpa.com>; Clark, Linda C <linda@lindaclarklaw.com>; Brandfon,
Cory <cory@aewlaw.com>; Cuellar-Stilo, Mary L <stiloml@fljud13.org>; Evans, Gilbert
<gilbertevans@sjrstate.edu>; Fajardo Orshan, Ariana <afajardo@jud11.flcourts.org>; Ford, Ladasiah
J <ladasiah.ford@dms.myflorida.com>; Frey, Julia L <julie.frey@lddkr.com>; Giacoletto, Susan
<sgiacoletto@circuit7.org>; Harris, Nancy <nancy@harrishuntpa.com>; Harris, Renee
<renee@rsharrislaw.com>; Himes, John <fraser.himes@hhpalaw.com>; Hunt, Rebecca L
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<rhunt@jud12.flcourts.org>; Jacqueline Gollay <JGollay@mypalmbeachclerk.com>; Jeffries, Charles
<ccjeffries@earthlink.net>; Katz, Norberto S <nkatz@thevelizlawfirm.com>; Ladasiah2
<ladasiah.ford@gmail.com>; Lee,Laurel <leelm@fljud13.org>; Keith, Susan R <skeith@circuit5.org>;
Marks, Evan <emarks@marksandwest.com>; Wagstaff, Mary L <marylou@wagstafflawoffice.com>;
Merlin, Robert J <rmerlin@merlinlaw.com>; Moring, Jack A <jmoring@moringlaw.com>;
Obradovich, Maria L <mobradovich@bals.org>; Perez-Calhoun, Gina <grpc@perezcalhounlaw.com>;
Pollack, Frederick <fpollack@jud6.org>; Ponn, Enid <enid@westonlaw.com>; Roland, Crystal
<crystal@crolandlaw.com>; Roth, Rosemarie S <rlsroth@gmail.com>; Schmidt-Alpers, Tania R
<tschmidtalpers@aol.com>; Sikorske, Caroline <caroline@sbcf-famlaw.com>; Ashley Taylor
<AET@macfar.com>; Tener, Elizabeth <elizabeth.tener@gmlaw.com>; Vance, Kim H
<vancekh@fljud13.org>; Walton, Roberta F <roberta.walton@myorangeclerk.com>; Ware, Ellen
<ellen@warelawgrp.com>; Campbell, Charis <campbell@goldenkeylawgroup.com>; Armstrong,
Trisha P <tarmstrong@sasserlaw.com>; antonio@jimenezlegal.com; Kleinberg, Lisa J
<lisa@sarasotafamilylaw.net>; mark@sawickilaw.com; nadja@casaislaw.com;
raisa@romaellelaw.com; latoya.williams@lsw-law.com
Subject: Volunteers Needed for a new subcommittee- FLRC
 
Good Afternoon:
 
Attached you will see recent opinions from the Florida Supreme Court that modify some of the
supreme court of approved form. The chair is requesting that a subcommittee be formed to see if
the FLRC needs to provide comments on the new forms. Comments are due to the Florida Supreme
Court by August 20, 2018.
 
Please let me know by tomorrow, June 26 at 5:00 p.m. whether you can serve on this subcommittee.
Have a good day.
 
Thank you,
 
Mikalla Davis
Attorney Liaison—Rules
The Florida Bar
850-561-5663
mdavis@floridabar.org
 
 

Please note: Florida has very broad public records laws. Many written communications to or from
The Florida Bar regarding Bar business may be considered public records, which must be made
available to anyone upon request. Your e-mail communications may therefore be subject to public
disclosure.
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RULE 12.060. TRANSFERS OF ACTIONS 

(a) Transfers of Courts. If it should appear at any time that an action is 
pending in the wrong court of any county, it may be transferred to the proper court 
within the county by the same method as provided by Florida law. 

(b) Wrong Venue. When any action is filed placing venue in the wrong 
county, the court may transfer the action in the manner provided by Florida law to 
the proper court in any county in which it might have been brought in accordance 
with the venue statutes. When the venue might have been placed in 2 or more 
counties, the person bringing the action may select the county to which the action 
is transferred. If no such selection is made, the matter shall be determined by the 
court. 

(c) Method. The service charge of the clerk of the court to which an 
action is transferred under this rule must be paid by the party who commenced the 
action within 30 days from the date the order of transfer is entered, subject to 
taxation as provided by law when the action is determined. If the service charge is 
not paid within the 30 days, the action maymust be dismissed without prejudice by 
the court that entered the order of transfer. 
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Report of 12.060 Sub-Committee 

 

The 12.060 sub-committee has met twice since the January 2018 live meeting. The sub-committee was 

tasked with reviewing the existing venue rule, 12.060, with a view to determining if any revisions are 

warranted. Specifically, we were asked to determine if a mechanism could be put in place to ensure that 

if a case is transferred, and that case has a support component (i.e., ongoing child support, ongoing 

spousal support, delinquency or arrears issues, etc.), there would be a way, upon the transfer of venue, 

to also automatically transfer existing support information to the new county.  The sub-committee 

reached out to stakeholders, including the FCCC, and determined that given the many varied systems 

that clerks throughout the state currently use, there is simply no uniform way through a rules 

amendment to ensure a smooth transfer of these various support matters at the current time. 

 

In reviewing the rule generally, the subcommittee, from its meeting of May 3, 2018, does propose a 

minor revision to subsection (c) of the rule as follows: 

 

RULE 12.060. TRANSFERS OF ACTIONS 

(a) Transfers of Courts. If it should appear at any time that an action is pending in the wrong court of 
any county, it may be transferred to the proper court within the county by the same method as 
provided by Florida law. 

(b) Wrong Venue. When any action is filed placing venue in the wrong county, the court may transfer 
the action in the manner provided by Florida law to the proper court in any county in which it might 
have been brought in accordance with the venue statutes. When the venue might have been placed in 2 
or more counties, the person bringing the action may select the county to which the action is 
transferred. If no such selection is made, the matter shall be determined by the court. 

(c) Method. The service charge of the clerk of the court to which an action is transferred under this rule 
must be paid by the party who commenced the action within 30 days from the date the order of transfer 
is entered, subject to taxation as provided by law when the action is determined. If the service charge is 
not paid within the 30 days, the action maymust be dismissed without prejudice by the court that 
entered the order of transfer. 

This change brings the family law rule into harmony with Fla. R. Civ. P. 1.060(c), which makes dismissal 
for failure to pay the service charge mandatory (the civ pro rule uses “shall” instead of “must,” but given 
the recent move to substitute “must” for “shall,” the sub-committee felt that “must be dismissed” is 
preferred). 
 
My thanks to the sub-committee’s members: Roberta Walton, Ladasiah Ford, Renee Safier Harris, 
MaryLou Miller Wagstaff. 
 
Submitted on May 3, 2018. 
Jack Moring 
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From: Maria Obradovich
To: Davis, Mikalla
Subject: FW: Rule 1.410 of Fla. Fam. L.R.P.
Date: Friday, August 03, 2018 11:25:57 AM

Hi Mikalla.
 
I received the email below this week. What do you think?
 
Maria Obradovich, Esq.
Bay Area Legal Services, Inc.
 

From: Jeff Grabel 
Sent: Wednesday, August 01, 2018 1:01 PM
To: Maria Obradovich <mobradovich@bals.org>
Subject: Rule 1.410 of Fla. Fam. L.R.P.
 
Good morning Maria:
 
I am writing this e-mail to you in your capacity as the Chair of the Family Law Rules Committee.  I
wanted to express my concerns to you about Rule 1.410(d)(2) of the Fla. Fam. L.R.P.  which requires
that notice of issuance of a subpoena must be provided to the opposing party on the same day that
the subpoena is served.   We often rely upon the sheriff’s office to serve witness subpoenas in DVI
cases and I suppose, the sheriff’s office could also be utilized to serve subpoenas for indigent clients. 
As you know the sheriff’s office does not immediately provide proof of service of a subpoena-
making it nearly impossible to provide notice of issuance of the subpoena on the same day of service
as required by the Rule.   The failure to comply with the specific provisions of Rule 1.410(d)(2) can be
consequential and devastating as the trial judge may refuse to allow a critical witness to testify in
light of such non-compliance.  Even in cases where a private process server is utilized, a party may
not get the proof of service until the next day.  The Rule seems to be unforgiving,  The Rule also
seems to disfavor litigants who are indigent and who rely upon the sheriff’s office for service.  The
Rule further seems to disfavor smaller firms who may not have a large support staff who can
constantly monitor incoming e-mails and e-file documents immediately.    I have thought about legal
arguments to present if opposing counsel attempts to disqualify one of my witnesses for failure to
file a timely notice of issuance of subpoena.  Based upon my position that the Rule favors “high-end”
law firms and litigants who can afford private process, I think there may be an argument that, as

worded and if strictly enforced, the Rule violates the Equal Protection Clause of the 14th

Amendment to the US Constitution and the right of access to the Courts as provided for in the
Florida Constitution.
 
Also, I have a concern that there is not an exception to the notice requirements of Rule 12.410(d)(2)
Fla. Fam.R.L.P. with respect to injunctions for protection against violence, stalking, etc.    As you
know  the protections of a temporary injunction are not enforceable until the abuser/Respondent is
served.  Rule 12.410(d)(2) requires that notice of a subpoena be provided to the abuser even though
he or she may not have yet been served with the temporary injunction.  Once he or she is aware that
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there is an injunction, the Respondent/abuser may try to evade service of the temporary injunction
or worse, attempt to contact or harm the petitioner without the added protections of the injunction
in effect.
 
Please feel free to share this e-mail or my concerns with the appropriate committee members. 
Thank you for any feedback which you or the committee may have.
 
 
Jeffrey Grabel | Attorney
Bay Area Legal Services, Inc.
37718 Meridian Avenue  | Dade City, FL  33525
Phone: (352) 567-9044, ext. 102   |  Fax: (352) 567-0681  |  Email: jgrabel@bals.org 
 Preserving Independence, Hope, and Dignity

 
The contents of this e-mail message and any attachments are intended for the addressee(s) named
in this message. This communication is intended to be and to remain confidential and may be
subject to applicable attorney/client and/or work product privileges. If you are not the intended
recipient of this message, or if this message has been addressed to you in error, please immediately
alert the sender by reply e-mail and then delete this message and its attachments. Do not deliver,
distribute or copy this message and/or any attachments and, if you are not the intended recipient,
do not disclose the contents or take any action in reliance upon the information contained in this
communication or any attachments.
 

 
 

 
 

Please note: Florida has very broad public records laws. Many written communications to or
from The Florida Bar regarding Bar business may be considered public records, which must
be made available to anyone upon request. Your e-mail communications may therefore be
subject to public disclosure.
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The Florida Supreme Court recently adopted amendments to the Florida 
Supreme Court Approved Family Law Forms, on its own motion.  See In re: 
Amendments to the Florida Supreme Court Approved Family Law Forms—12.961, 
No. SC18-984 (Fla. Sept. 27, 2018).  The amendments replaced “should” with 
“must” to more accurately reflect a party’s obligation to coordinate with the 
presiding judge or hearing officer and the opposing party to set a date and time for 
a hearing using form 12.961.  They also amended the language in the instructions 
to the form regarding service of process, following the Fourth District Court of 
Appeal’s opinion in Department of Revenue ex rel. Baker v. Baker, 232 So. 3d 
1045 (Fla. 4th DCA 2017).  The amendments also removed language from the 
instructions requiring that the notice of hearing be personally served on the alleged 
contemnor, and indicate that service by mail is allowed.  The amendments retained 
language advising litigants that in some circumstances a court may not consider 
service by mail to be adequate. 

The Court invites all interested persons to comment on the amendments, 
which are reproduced in full below, as well as online at 
http://www.floridasupremecourt.org/decisions/opinions.shtml.  All comments must 
be filed with the Court on or before November 26, 2018, as well as a separate 
request for oral argument if the person filing the comment wishes to participate in 
oral argument, which may be scheduled in this case.  If filed by an attorney in good 
standing with The Florida Bar, the comment must be electronically filed via the 
Florida Courts E-Filing Portal (Portal) in accordance with In re Electronic Filing 
in the Supreme Court of Florida via the Florida Courts E-Filing Portal, Fla. 
Admin. Order No. AOSC13-7 (Feb. 18, 2013).  If filed by a nonlawyer or a lawyer 
not licensed to practice in Florida, the comment may be, but is not required to be, 
filed via the Portal.  Comments filed via the Portal must be submitted in Microsoft 
Word 97 or higher.  See In re Electronic Filing in the Florida Supreme Court, Fla. 
Admin. Order No. AOSC17-27 (May 9, 2017).  Any person unable to submit a 
comment electronically must mail or hand-deliver the originally signed comment 
to the Florida Supreme Court, Office of the Clerk, 500 South Duval Street, 
Tallahassee, Florida 32399-1927; no additional copies are required or will be 
accepted. 

  
IN THE SUPREME COURT OF FLORIDA 

 
IN RE: AMENDMENTS TO THE FLORIDA SUPREME COURT 
APPROVED FAMILY LAW FORMS—12.961, CASE NO. SC18-984 
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Instructions for Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (09/18) 

INSTRUCTIONS FOR FLORIDA SUPREME COURT APPROVED FAMILY LAW 
FORM 12.961 

 NOTICE OF HEARING ON MOTION FOR CONTEMPT/ENFORCEMENT  
IN SUPPORT MATTERS (RULE 12.615) 

(09/18) 
 

When should this form be used? 
 
Use this form anytime you have set a hearing on a Motion for Contempt/Enforcement, Florida Supreme 
Court Approved Family Law Form 12.960, for a support matter under rule 12.615, Florida Family Law 
Rules of Procedure.  Before you fill out this form, you must coordinate a hearing time and date with the 
judge or hearing officer and the other party.  If the Department of Revenue is a party to the case, you 
may need to schedule your hearing time with the attorney for the Department of Revenue. 
 
If your case is to be heard by a child support enforcement hearing officer, the following information 
applies: A child support enforcement hearing officer is an attorney who has been appointed by 
administrative order of the court to take testimony and recommend decisions in cases involving the 
establishment, enforcement, and/or modification of child support, and the enforcement of alimony in 
conjunction with an ongoing child support arrearage order.  If your case only involves issues pertaining 
to child support, you cannot object to the referral of your case to a hearing officer.  If your case is going 
to be heard by a general magistrate, you should use Notice of Hearing Before General Magistrate, 
Florida Family Law Rules of Procedure Form 12.920(c). 
 
This form should be typed or printed in black ink.  After completing this form, you should file the original 
with the clerk of the circuit court in the county where your case was filed and keep a copy for your 
records. 
 
 
   IMPORTANT INFORMATION REGARDING E-FILING 
 
The Florida Rules of Judicial Administration now require that all petitions, pleadings, and documents be 
filed electronically except in certain circumstances. Self-represented litigants may file petitions or other 
pleadings or documents electronically; however, they are not required to do so. If you choose to file 
your pleadings or other documents electronically, you must do so in accordance with Florida Rule of 
Judicial Administration 2.525, and you must follow the procedures of the judicial circuit in which you file. 
The rules and procedures should be carefully read and followed. 

 
 

What should I do next? 
 

A copy of a Motion and Notice of Hearing must be served in compliance with Florida Family Law Rule of 
Procedure 12.615 and Florida Rule of Judicial Administration 2.516. The Motion and Notice of Hearing 
may be served by mail if reasonably calculated to apprise the other party of the pendency of the 
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Instructions for Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (09/18) 

proceeding. Please note that if notice is mailed, the court in certain circumstances may not consider 
mailing to be adequate notice.  You may also serve the Motion and Notice of Hearing by hand delivery 
or personal service, or by e-mail if the other party has designated an e-mail address. This is a technical 
area of the law; if you have any questions about it, you should consult a lawyer.  For more information 
on personal service, see the instructions for Summons: Personal Service on an Individual, Florida Family 
Law Rules of Procedure Form 12.910(a). 
 
 
  IMPORTANT INFORMATION REGARDING E-SERVICE ELECTION 
 
After the initial service of process of the petition or supplemental petition by the Sheriff or certified 
process server, the Florida Rules of Judicial Administration now require that all documents required or 
permitted to be served on the other party must be served by electronic mail (e-mail) except in certain 
circumstances. You must strictly comply with the format requirements set forth in the Rules of Judicial 
Administration.  If you elect to participate in electronic service, which means serving or receiving 
pleadings by electronic mail (e-mail), or through the Florida Courts E-Filing Portal, you must review 
Florida Rule of Judicial Administration 2.516.  You may find this rule at www.flcourts.org or through the 
link to the Rules of Judicial Administration provided under either Family Law Forms:  Getting Started, or 
Rules of Court in the A-Z Topical Index. 
 
SELF-REPRESENTED LITIGANTS MAY SERVE DOCUMENTS BY E-MAIL; HOWEVER, THEY ARE NOT 
REQUIRED TO DO SO.  If a self-represented litigant elects to serve and receive documents by e-mail, the 
procedures must always be followed once the initial election is made. 
 
To serve and receive documents by e-mail, you must designate your e-mail addresses by using the 
Designation of Current Mailing and E-mail Address, Florida Supreme Court Approved Family Law Form 
12.915, and you must provide your e-mail address on each form on which your signature appears. 
Please CAREFULLY read the rules and instructions for: Certificate of Service (General), Florida Supreme 
Court Approved Family Law Form 12.914; Designation of Current Mailing and E-mail Address, Florida 
Supreme Court Approved Family Law Form 12.915; and Florida Rule of Judicial Administration 2.516. 
 
 
 Where can I look for more information? 
 
Before proceeding, you should read General Information for Self-Represented Litigants found at the 
beginning of these forms.   For further information, see rules 12.615 and 12.941, Florida Family Law 
Rules of Procedure. 

Special notes 
 
An attorney who has been appointed by the court to serve as a child support enforcement hearing 
officer can also be appointed to serve as a general magistrate.  If your case involves only child support 
issues, your case properly may be referred to a general magistrate acting as a child support enforcement 
hearing officer. 
 
Remember, a person who is NOT an attorney is called a nonlawyer. If a nonlawyer helps you fill out 
these forms, that person must give you a copy of Disclosure from Nonlawyer, Florida Family Law Rules 
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Instructions for Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (09/18) 

of Procedure Form 12.900(a), before he or she helps you.  A nonlawyer helping you fill out these forms 
also must put his or her name, address, and telephone number on the bottom of the last page of every 
form he or she helps you complete. 
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Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (09/18) 
 

IN THE CIRCUIT COURT OF THE ____________________ JUDICIAL CIRCUIT, 
IN AND FOR ____________________ COUNTY, FLORIDA 

 
 

Case No.: __________________________ 
Division: ___________________________ 

 
 
______________________________________, 

Petitioner, 
 

and 
 
______________________________________, 

Respondent. 
 
 
               NOTICE OF HEARING ON MOTION FOR     
           CONTEMPT/ENFORCEMENT IN SUPPORT MATTERS  
     (RULE 12.615) 
 
TO: {name of other party}  _____________________________________________________________ 
 
There will be a hearing before ________________________________ {name of judge or hearing officer}, 
on {date}_____________________, at {time} _______ m., in room ________ of the 
_______________________Courthouse, on the _____ Petitioner's _____ Respondent's Motion for 
Contempt/Enforcement in Support Matters.    ____hour(s)/____ minutes have been reserved for this 
hearing.  
 
FAILURE TO APPEAR AT THE HEARING MAY RESULT IN THE COURT ISSUING A WRIT OF BODILY 
ATTACHMENT FOR YOUR ARREST.  IF YOU ARE ARRESTED, YOU MAY BE HELD IN JAIL UP TO 48 HOURS 
BEFORE A HEARING IS HELD. 
 
You are strongly urged to prepare and file a Florida Family Law Rules of Procedure Financial Affidavit, 
prior to the hearing, as your ability to pay is a critical issue in this contempt proceeding. 
 
You will be provided an opportunity at the hearing to respond to allegations and questions about your 
present financial status. 
 
This part is to be filled out by the court or to be filled in with information obtained from the court: 
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Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (09/18) 

If you are a person with a disability who needs any accommodation in order 
to participate in this proceeding, you are entitled, at no cost to you, to the 
provision of certain assistance. Please contact: 
__________________________________________________________________ 
{identify applicable court personnel by name, address, and telephone number }  
at least 7 days before your scheduled court appearance, or immediately upon 
receiving this notification if the time before the scheduled appearance is less 
than 7 days;  if you are hearing or voice impaired, call 711. 
 
    YOU ARE ADVISED THAT FOR THIS HEARING  

a. _____ Electronic recording is provided by the court. A party may provide a court reporter at 
 that party’s expense. 

b. _____ A court reporter is provided by the court. 

 
c. _____ No electronic recording is provided by the court and the court does not provide a court 

 reporter. A party may provide a court reporter at that party’s expense. 

 

If you are represented by an attorney or plan to retain an attorney for this matter, you should notify the 
attorney of this hearing. 

If this matter is resolved, the moving party shall contact the judge or hearing officer’s office to cancel 
this hearing. 

I certify that a copy of this document was _____ mailed _____ faxed and mailed _____ e-mailed   
_____hand delivered to the person(s) listed below on {date} ______________. 
 
Other party or his/her attorney: 
Name: ______________________________________ 
Address: ____________________________________ 
City, State, Zip: _______________________________ 
Fax Number: _________________________________ 
Designated E-mail Address(es):___________________ 
____________________________________________                                   
                ___________________________________ 
                Signature of Party 
                Printed Name: ______________________ 
               Address: ___________________________ 
               City, State, Zip: ______________________ 
               ___________________________________ 
               Telephone Number: __________________ 
                   Fax Number: ________________________ 
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Florida Supreme Court Approved Family Law Form 12.961, Notice of Hearing on Motion for 
Contempt/Enforcement (09/18) 

                                          Designated E-mail Address(es);__________ 
               ___________________________________ 
 
 
 
 
IF A NONLAWYER HELPED YOU FILL OUT THIS FORM, HE/SHE MUST FILL IN THE BLANKS BELOW:  
[fill in all blanks] This form was prepared for the: {choose only one} _____Petitioner ____ Respondent. 
This form was completed with the assistance of: 
{name of individual}   ___________________________________________________________________, 
{name of business}_____________________________________________________________________, 
{address}_____________________________________________________________________________, 
{city} ______________, {state} ____, {zip code}__________, {telephone number} ___________________. 
 
 
 

 
 
 
 

FLRC October 2018 Agenda Page 94



The Florida Supreme Court recently adopted amendments to the Florida 
Supreme Court Approved Family Law Forms, on its own motion.  See In re: 
Amendments to the Florida Supreme Court Approved Family Law Forms—
12.905(d) and 12.993(d), No. SC18-1087 (Fla. Sept. 27, 2018).  The amendments 
deleted forms 12.905(d) and 12.993(d) in their entirety because their underlying 
statutory authority, section 61.13002, Florida Statutes, was repealed by chapter 
2018-69, section 2, Laws of Florida, effective July 1, 2018. 

The Court invites all interested persons to comment on the amendments, 
which are reproduced in full online at 
http://www.floridasupremecourt.org/decisions/opinions.shtml.  All comments must 
be filed with the Court on or before November 26, 2018, as well as a separate 
request for oral argument if the person filing the comment wishes to participate in 
oral argument, which may be scheduled in this case.  If filed by an attorney in good 
standing with The Florida Bar, the comment must be electronically filed via the 
Florida Courts E-Filing Portal (Portal) in accordance with In re Electronic Filing 
in the Supreme Court of Florida via the Florida Courts E-Filing Portal, Fla. 
Admin. Order No. AOSC13-7 (Feb. 18, 2013).  If filed by a nonlawyer or a lawyer 
not licensed to practice in Florida, the comment may be, but is not required to be, 
filed via the Portal.  Comments filed via the Portal must be submitted in Microsoft 
Word 97 or higher.  See In re Electronic Filing in the Florida Supreme Court, Fla. 
Admin. Order No. AOSC17-27 (May 9, 2017).  Any person unable to submit a 
comment electronically must mail or hand-deliver the originally signed comment 
to the Florida Supreme Court, Office of the Clerk, 500 South Duval Street, 
Tallahassee, Florida 32399-1927; no additional copies are required or will be 
accepted. 

  
IN THE SUPREME COURT OF FLORIDA 

 
IN RE: AMENDMENTS TO THE FLORIDA SUPREME COURT 
APPROVED FAMILY LAW FORMS—12.905(d) and 12.993(d), CASE NO. 
SC18-1087  

The amendments are reproduced in full online at 
http://www.floridasupremecourt.org/decisions/opinion.shtml. 
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1 

08-07-2018 
Family Law Rules Committee 

 
Chair: Maria Liliana Obradovich 
Vice Chair: Norbeto Katz  
Vice Chair: Harriet Williams 
Vice Chair: Caroline Black Sikorske  
Secretary: Norbeto Katz 
Parliamentarian: Susan Giacoletto   

Active Subcommittee List 
 
Coordinate with Civil Procedure Rules Committee & OSCA re Forms in ePortal 
Ashley Taylor, Chair/coordinator  
Ramona Chaplin, OSCA Liaison 
Judge Ariana Fajardo Orshan, CPRC Liaison 
 
12.996 (d) addendum to income withholding order 
Judge Ariana Fajardo Orshan, Chair 
Matt Capstraw, Ad hoc  
Elizabeth Tener  
Harriet Williams  
Judge Frederick Pollack, Ad hoc 
 
Collaborative Law (SC16-1685) 
Robert Merlin, Chair 
Judge Laurel Lee 
Caroline Black Sikorske 
Rosemarie Roth 
Nancy Harris 
Mary Lou Cuellar-Stilo 
Evan Marks 
Matthew Capstraw, Adhoc 
Fraser Himes, Adhoc 
Judge Kim Vance, Adhoc 
Enid Miller Ponn, Adhoc 
Ellen Ware, Adhoc 
Cole Jeffries, Adhoc 
 
 
SB590 Timesharing 
 
Susan Giacoletto, Chair  
Frederick Pollack, Ad-Hoc 
Gina Perez-Calhoun 
Harriett Williams 
Roberta Walton 
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2 

Mary Lou Cuellar-Stilo 
Arielle Capuano 
(Maria Obradavich)  
Mark Sawicki 
Latoya Shelton 
Antonio Jimenez 
Magistrate Keith (Liaison)  
 
Email Designation for Pro Se Litigants 
 
Ramona Chaplin, Chair 
Renee Harris 
Ashley Taylor 
Frederick Pollack, Adhoc 
Gina Perez-Calhoun 
Latoya Williams  
Charis Campbell 
Jacqueline Gollay 
Judge Fajardo Orshan  
 
Mandatory Disclosure (review of rule 12.285) 
Rule 12.285(a)(3)(C) – correct cross reference to Rule 1.280(g) [not (f)] 
Jack Moring, Chair 
Michelle Brinner 
Ramona Chaplin 
Jennifer Ficarrotta  
Terry Fogel (ad hoc) 
Ladasiah Ford 
Renee Safier Harris 
Karen Johnson 
Brian KarpfF 
Evan Marks 
Fred Pollack 
Trisha Armstrong 
 
 
Gender Neutral Forms 
Shayna Cavanaugh, Chair 
Jack Moring  
Gordon Murray  
Renee Harris  
Cory Brandfon  
Roberta Walton  
Evan Marks  
Rosemarie Roth 
Evan Marks  
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Review of the Financial Affidavit Forms 
 
Cory Brandfon, Chair  
Nancy Harris, Vice Chair 
Susan Giacoletto  
Tania Schmidt-Alpers 
Ladasiah Ford  
Romana Chaplin  
Norberto Katz 
Renee Harris 
Trisha Armstrong 
Raisa Romaelle 
Antonio Jimenez 
Robert Merlin 
(Maria Obradovich) 
Frederick Pollack, Adhoc 
 
 
 
Subcommittee Regarding Notice of Hearing in Enforcement/Contempt matters 
 
Mary Lou Cuellar-Stilo, Chair  
Jack Moring 
Mary Lou Wagstaff  
Roberta Walton  
Rebecca Hunt 
Susan Giacolleto  
Raisa Romaelle 
Harriet Williams  
Caroline Sikorske 
Matthew Capstraw (adhoc)  
Susan Keith (adhoc)  
 
Petition to Establish Parentage Subcommittee  
 
Susan Giacoletto, Chair 
Renee Harris 
Roberta Walton 
Arielle Capuano 
Maria Obradovich  
 
 
RJA Electronic Documents 
Raisa Romaelle, Chair 
Judge Arianna Fajardo-Orshan 
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Tania Schmidt-Alpers 
Trish Armstrong  
Charis Campbell  
(Maria Obradovich) 
 
 
Remote Testimony 
 
Judge Fajardo-Orshan, chair 
Jack Moring 
Magistrate Hunt  
 
Review of Forms SC 
 
Ashley Taylor, Chair  
Raisa Romaelle  
Latoya Williams  
Mark Sawicki 
 
Review of Petitions of Injunctions for Venerable Adults 
 
Roberta Walton, Chair  
Nadja Prias  
Jacqueline Gollay  
Arielle Capuano  
 
 
Review 3rd Circuit Local Forms Administrative Order  
Norberto Katz, Chair  
Latoya Williams 
Ashley Taylor 
Nadja Prias 
 
PENDING CASES 
 
Out of cycle  
 
Joint Committee Regarding 12.407 
 
Judge Laurel Lee (Steering/Family Rules), Chair 
Judge Ariana Fajardo Orshan (Steering/Family Rules) 
Linda Berman (Juvenile)  
David Silverstein (Juvenile)  
Kara Fenlon (Juvenile) 
Arielle Capano (Family Rules)  
Cory Brandfon (Family Rules) 
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Ramona Chaplin (Family Rules) 
Harriet Williams (Family Rules) 
Magistrate Jon Johnson (Steering) 
Stephany Zimmerman (Steering)  
 
2020 Cycle Report 
 
Review of HB149, Rights of Grandparents & HB 437, Protect Children w/ Special Needs 
Judge Elizabeth Blackburn, Co-Chair 
Fred Pollack, Co-Chair 
Karen Johnson 
Gina Perez-Calhoun 
Michelle Brinner 
Mary Lou Wagstaff 
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Rule approved by first reading in June 2017 with a vote of 24-8. 

RULE 2.345. Electronic Signature of Court Official 

The electronic signature of a document by a justice, judge, magistrate, clerk, or 

other court official is legally effective when: 

1. the document unequivocally indicates the official’s intent to sign it, and

2. is authenticated according to the Florida Supreme Court's Standards for

Electronic Access to the Courts. 



Approved, 1st vote, in June 2017, by a vote of 24-5.

RULE 2.515. SIGNATURE AND REPRESENTATIONS TO COURT 

(a) Signature Required. Every pleading, motion, and other document 

being filed or served must be signed by the attorney, self-represented litigant, or 

other person authorized by law to file or serve the document, as provided in this 

rule.  If a document is not signed or is signed with intent to defeat the purpose of 

this rule, it may be stricken and the action may proceed as though the document 

had not been filed or served. 

(b) Acts Constituting an Electronic Signature.  

(1) Filed documents.  The act of filing constitutes the filer's 

signature and the signature of each person identified in a signature block as 

provided in this rule.    

(2) Served documents.  For documents served, but not 

contemporaneously filed, the act of serving constitutes the server's signature and 

the signature of each person listed in the signature block as provided in this rule. 

(c) Form of Signature Block.  A person is identified as a signer within 

an electronic document by including the electronic signature indicator (/s/) for each 

signer.1  The signature block will follow the electronic signature and must include 

the signer's mailing address, an e-mail address for service of court documents, and 

telephone number. When the signer is an attorney, the signature block must include 

the signer's Florida Bar number and the party the signer represents.  

/s/ [lead counsel] 

.....(lead counsel name)..... 

/s/ [additional counsel] 

.....(additional counsel)..... 

.....(address)..... 

......(telephone number(s))...... 

......(e-mail address(s)).....\ 

Florida Bar Number: ..... 

Counsel for ....... 

1 The committee comment would include something as follows:  As set forth by Florida Courts Technology 

Standard 3.51, an electronic signature indicator is a /s. 



(d)   Representations to Court.    

 

(1) Representation by Filer:  By filing a document pursuant to rule 

2.525, the individual whose log-in credentials are used, certifies that: 

 

(A)  the filer has complied with all rules of procedure 

regarding filing and service of the document; and  

 

(B)  every person identified as a signer has authorized such 

signature, and the filer accepts responsibility for proving such authority if it is later 

disputed. 

 

(2)  Representation by Signer:  Upon filing, each signer certifies 

that: 

 

(A)  the signer has read the document; 

 

(B)  to the best of the signer's knowledge, information, and 

belief there are good grounds to support the document; 

 

(C)  the document is not interposed for delay; and  

 

(D)  the document contains no confidential or sensitive 

information, or if it does contain confidential or sensitive information it has all 

been properly protected by complying with rules 2.420 and 2.425. 

 

(3) Documents Served but Not Filed:  The representations 

contained in subdivision (d) also applies to documents served but not filed. 2 

                                                 
2 Committee Comment - This section is applicable to Proposals for Settlement, Responses to Interrogatories, and 

other documents that are served rather than filed. 



Approved in 1st Reading by a vote of 34-0, June 2017.

RULE 2.516. SERVICE 

(a) Service of Filed Documents Required. When a document is filed 

under Rule 2.525, the filer must serve it on all other parties as provided in this rule 

unless- 

(1) the document is the first pleading filed in the action, and is 

being served under the statutes and rules applicable to service of summons; 

(2) an applicable statute, rule, or administrative order of the 

Supreme Court provides for a different method of service and the document is 

served under that method; 

(3) an applicable statute, rule, or court order permits the document 

to be filed without being served; 

(4) the document is an application for a witness subpoena; or 

(5) the party is in default, and the document raises no new or 

additional claims against the party. 

(b) Service; How Made.  Service must be made as follows unless the 

parties otherwise agree: 

(1)  Portal Service. Service of a document filed through the Portal 

must be made by using the portal’s E-service function unless the parties have 

agreed on a different method.  The filer must ensure the completeness and 

accuracy of the portal’s list of designated recipients with e-mail addresses (“service 

list”) for the case.  The portal will transmit a copy of the document to each address 

on the service list, including the filer, either by email attaching the document or 

containing a link to it, or by any other method established by agreement between 

the portal and the recipient.  Service on each listed recipient is complete upon 

filing, but if the filer learns that the document did not reach a person to be served, 

individual e-mail service must immediately be made. 

(2)  E-mail Service. When a document is to be filed using a court 

facility other than the Portal, or when the document is to be served but not filed, 



service is made by attaching the document in PDF format to an e-mail message and 

transmitting it to the recipient’s e-mail address(es).   

 

A.  When an attorney cannot be served at the e-mail address in 

the signature block, the attorney may be served at the attorney’s e-mail address 

registered with The Florida Bar.   

 

B.  The title of the e-mail message must begin with “SERVICE 

OF COURT DOCUMENT” and be followed by the case number and a reasonable 

abbreviation of the style of the case.  The body of the e-mail message must contain 

the style of the case, the title of the document and its identifying docket number, if 

known, and a signature block complying with rule 2.515(c).  

 

(3)  Oversized documents.  For any document that must be served 

but is too large for portal or e-mail service, the party may serve a link to the 

document in compliance with the Florida Supreme Court's Standards for Electronic 

Access to the Courts.  

 

(4)  Technical standards.  Service must comply with the Florida 

Supreme Court's Standards for Electronic Access to the Courts but noncompliance 

with technical requirements does not invalidate service unless the noncompliance 

also constitutes a violation of these rules, or the court so orders. 

 

(c) Service of Paper Documents.   
 

(1) An unrepresented person who is not a member of The Florida 

Bar and who has not chosen to participate electronically under rule 2.525 must be 

served a paper copy by hand delivery, United States mail, or other commercial 

delivery service.  

 

(2) Service of paper documents on an attorney, or on a party who 

has elected to participate electronically in the case, is not permitted and is 

ineffective unless the party agrees in advance or the court orders. 

 

(3) Service of documents need not be performed in the same way to 

all parties unless ordered by a court. 

 

(d) Documents Issued By Judges, Clerks, or Other Court Officials.  
 



(1) A paper copy of an order, notice, or other document issued by a 

judge, clerk, or other court official must be served by hand delivery, United States 

mail, or other commercial delivery service on all unrepresented parties who have 

not elected to participate electronically in the case.  

 

(2) A paper copy of every final judgment must be served by mail 

on the party against whom the judgment is entered. 

 

(3) When a default has been entered against a party, service on that 

party under this subdivision is required only for an order setting the action for trial, 

and for a final judgment.  

 

(4) Failure to comply with this subdivision does not affect the 

validity of order or judgment, its finality, or any proceedings arising in the action.  

 

(e) Service on Judge or Other Court Official.  Documents filed under 

rule 2.525 shall not be served on the judge or other court official under this rule 

unless service on the judge is required by a statute, rule, administrative order, or 

court order.  When permitted, service on a judge or other court official shall be 

made electronically under subdivision (b) and the Florida Supreme Court's 

Standards for Electronic Access to the Courts. 

 

 

 

[Suggested Committee Note Points: 

 

1. A second e-mail address is no longer required.] 



Approved by Committee in June 2017 meeting, vote of 34-0. 

RULE 2.520. DOCUMENTS 

 

(a) Documents Prepared for Filing.  Documents generated by attorneys 

or parties for  filing under rule 2.525 or service under rule 2.516 must comply with 

the formatting requirements of this subdivision, but exhibits attached to those 

documents need only comply with subdivision (d).  Documents will be prepared as 

follows: 

(1)  Page size will be 8 ½ by 11 inches (letter size)  

(2)  Pages will be consecutively numbered. 

(3)  There will be at least a one inch margin on all sides. An additional 

3-inch by 3-inch blank space at the top right-hand corner on the first page and a 1-

inch by 3-inch blank space at the top right-hand corner on each subsequent page 

must be reserved in accordance with the statutory requirements for documents that 

will be recorded in the official records. 

(4)  Font size will be no less than 12 point. 

(b) Electronic Documents. Electronic documents submitted for filing 

must be created in .pdf format and not be a scanned printed document.  Documents 

must also be text searchable and otherwise comply with the Florida Supreme Court 

Standards for Electronic Access to the Courts.   

 

(c) Paper Documents. Paper documents must be legibly typewritten or 

printed, on only one side on opaque white unglossed paper.  Documents consisting 

of multiple pages should be held together with removable paper clips and must not 

be stapled or bound.  

 

(d) Exhibits.   A document not generated within the control of an attorney 

or party may be appended as an exhibit to a document prepared under subdivision 

(a), but is not itself subject to those requirements. Instead, the following 

requirements apply:  

 

(1) Exhibits to Electronic Document: Exhibits which are attached 

to an electronic document will be bookmarked and comply with the Florida 

Supreme Court Standards for Electronic Access to the Courts. 



Approved by Committee in June 2017 meeting, vote of 34-0. 

  

(2) Exhibits Submitted for Filing with a Paper Document: Any 

exhibit or attachment to any paper document may be attached in its original size . 

 

(e)   Verification Not Required.  Except when otherwise specifically 

provided by an applicable rule or statute, documents need not be verified or 

accompanied by affidavit.  

 

[Proposed: 

1. add committee note for subdivision (b)] 



Approved by Committee in June 2017 meeting, vote of 34-0. 

RULE 2.525. FILING  

(a) Official Court File. The official court file is a set of electronic 

documents docketed and stored in a computer system maintained by the clerk 

under this rule.  Documents in the official court file are originals for all purposes 

except as otherwise provided by statute or rule. 

(b) Portal Filing.  

(1) Attorneys must file through the Portal or other designated 

facility according to its instructions. 

(2) An unrepresented person who is not a member of The Florida 

Bar may elect to participate in a case electronically and file through the Portal or 

other designated facility according to its instructions.  Once the election is made, it 

may not be withdrawn without leave of court.  

(3) No other method of filing is permitted except as provided in 

subdivision (c) or otherwise authorized by the Florida Supreme Court's Standards 

for Electronic Access to the Court  

(c) Clerk Filing.  

(1) A paper document may be submitted to the clerk for filing 

which the clerk will convert to an electronic form, when  

(A)  Submitted for filing by an unrepresented party or 

unrepresented non-party who has not elected to participate electronically in the 

case in accordance with Rule of Judicial Administration 2.511 or who has obtained 

leave of court to withdraw the election.   

(B)  Submitted for filing by a judicial officer, clerk, or other 

court official before January 1, 2020; 



Approved by Committee in June 2017 meeting, vote of 34-0. 

(C)  The document is accepted for filing by a judicial officer 

in open court or in chambers, in which case the judicial officer shall note the time 

and date of receipt on the document and submit to the clerk for filing; or  

(D)  The court so orders.  

(2)  After conversion to an electronic form, paper documents 

submitted for filing will be either destroyed or otherwise disposed of by the Clerk 

or returned to the filer if a self-addressed postage prepaid envelope is provided to 

the Clerk at the time of submission.  

(d)  Notarized and Verified Documents. 

(1)  When a statute, rule, or court order requires a document to be 

sworn, notarized, or verified, the jurat or other act of verification may either be 

electronically imposed as permitted by law and in accordance with Florida 

Supreme Court's Standards for Electronic Access to the Court, or may initially be 

committed to paper and filed, either as part of an electronically filed document or 

with a cover page containing the style of the case, name of the document and 

certificate of service.  

(2)  The filer shall retain the original paper document for at least 

one year after the expiration of the time for filing a Notice of Appeal.  

(e) Filed Date and Time.  A successfully filed document’s file date and 

time is the earlier of (1) the date and time stamp applied to the document by the 

Portal or other designated facility; (2) the date and time applied to the document by 

the clerk's manual stamp for documents filed under section (c)(1)(A) and (B) of this 

rule; or (3) the date and time applied to the document pursuant to section (c)(1)(C) 

of this rule. 

(f)  Docketing by Clerk; Unsuccessful Filing Attempt; Noncompliant 

Electronic Documents.   When a document is submitted for filing under 

subdivision (b) or (c), the clerk is obligated to make it part of the official court file 

and index it in the progress docket of the case unless subdivision (f)(1) applies.  

1.  A submitted document will not be docketed when: 
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A.  it contains an incorrect or missing case number or case 

style;  

B.  it consists of multiple pleadings filed as one document;  

C.  it consists of multi-page document filed as separate 

documents; 

D.  it is submitted for filing in the wrong county or court;  

E.  it is a proposed/unsigned order or correspondence to the 

court;  

F.  it is illegible, corrupt, or blank; or  

G.  it is barred by order of court or is otherwise incapable of 

being filed in the clerk’s case maintenance system. 

(2)  When subdivision (f)(1) applies and the relevant case can be 

identified, the Clerk, Portal, or other designated facility will immediately  notify  

all parties on the eservice list specifying the reason of the unsuccessful filing of the 

initial submission.  The filer will be responsible for notifying a party participating 

in paper form under subdivision (c) of this rule. If the relevant case cannot be 

determined, the clerk will notify the person who submitted the document.   The 

Clerk, Portal, or other designated facility will hold the document for ten days, 

during which the person who submitted it may  

(A)    file a new document that remedies the reasons stated in 

the notice but is otherwise substantially identical, which if successfully filed relates 

back to the date of the unsuccessful filing attempt;   

(B)  file a motion for review of the clerk’s action, attaching a 

copy of the document, in which case the Clerk, Portal, or other designated facility 

must hold the document until the motion is decided by the court; or  



Approved by Committee in June 2017 meeting, vote of 34-0. 

(C)  take no action under subdivisions (A) or (B), thereby 

abandoning the document.  An abandoned document may be discarded after 30 

additional days unless the court orders otherwise.   

(3)  Except for the reasons set forth in subdivision (f)(1), the Clerk 

will docket all documents submitted for filing and the Clerk or Portal may note a 

perceived noncompliance on the document or in its associated docket entry which 

non compliant document may then be stricken by the court and may assess costs in 

favor of any other party, the clerk, or Portal in an amount sufficient to discourage 

repetition of the noncompliant behavior.   
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RICHARD DELISLE, 
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CRANE CO., et al., 
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October 15, 2018 

 

QUINCE, J. 

 Richard DeLisle seeks review of the decision of the Fourth District Court of 

Appeal in Crane Co. v. DeLisle, 206 So. 3d 94 (Fla. 4th DCA 2016), on the ground 

that it expressly and directly conflicts with a decision of this Court on a question of 

law.1  We have jurisdiction.  See art. V, § 3(b)(3), Fla. Const. 

                                           

 1.  We reject the argument that the Fourth District’s decision cannot conflict 

with Marsh v. Valyou, 977 So. 2d 543 (Fla. 2007), because it construes an earlier 

version of the statute.  Marsh reaffirmed a procedural rule of the Court that the 

Legislature has limited authority to repeal.  Indeed, Marsh did not construe section 

90.702, Florida Statutes (2007), because the test established by Frye v. United 

State, 293 F. 1013 (D.C. Cir. 1923), was not codified within and, in fact, 

contradicted it.  Accordingly, the conflict between Crane and Marsh is properly 

before this Court for our review. 
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 The facts of this case were described in the Fourth District’s opinion as 

follows: 

After developing mesothelioma, DeLisle filed a personal injury 

action against sixteen defendants, claiming that each caused him to be 

exposed to asbestos.  He alleged negligence and strict liability under 

failure-to-warn and design-defect theories.  Of these defendants, 

DeLisle proceeded to trial only against Crane, Lorillard Tobacco Co., 

and Hollingsworth & Vose Co. (“H & V”). 

At trial, DeLisle presented evidence that he was exposed to 

asbestos fibers from sheet gaskets while working at Brightwater Paper 

Co. between 1962 and 1966.  Crane, a valve and pump manufacturer, 

used “Cranite” sheet gaskets containing chrysotile asbestos fibers. 

DeLisle also testified that he smoked Original Kent cigarettes with 

asbestos-containing “Micronite” filters from 1952 to 1956.  These 

cigarettes were produced by Lorillard’s predecessor, and the filters 

were supplied by a former subsidiary of H & V.  The filters contained 

crocidolite asbestos.  In addition to Cranite gaskets and Kent 

cigarettes, DeLisle testified that he was exposed to asbestos-

containing products from the following nonparty defendants: Garlock 

Sealing Technologies, LLC; A.W. Chesterton Co.; Ford Motor Co.; 

Honeywell International, Inc., f/k/a Allied Signal, as successor in 

interest to Allied Corp., as successor in interest to The Bendix Corp.; 

Georgia-Pacific LLC, f/k/a Georgia-Pacific Corp.; Goulds Pumps, 

Inc.; Union Carbide Corp.; Brightwater; and Owens-Corning 

Fiberglass. 

Lorillard contested DeLisle’s use of Kent cigarettes.  DeLisle 

testified that he smoked on average a pack of Kent cigarettes a day 

from junior high school until he enlisted in the army in 1957.  Two of 

his high school friends, however, did not recall him smoking, and his 

former wife testified that by the late 1960’s, DeLisle was only 

smoking unfiltered cigarettes. 

The parties hotly disputed causation, and even DeLisle’s own 

experts did not agree on which products produced sufficient exposure 

to asbestos to constitute a substantial contributing factor to DeLisle’s 

disease.  Although all of DeLisle’s experts agreed that the crocidolite 

asbestos in the Kent filters was a causative factor, they disagreed as to 

whether the other products were substantial contributing factors. 
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Appellees challenged each expert’s opinions under section 

90.702, Florida Statutes, which adopted the Daubert test for expert 

testimony.  DeLisle introduced the causation expert opinions of Drs. 

James Dahlgren, James Millette, James Crapo, and James Rasmuson. 

Lorillard and H & V unsuccessfully moved to exclude their testimony, 

as well as any testimony regarding experiments conducted by Dr. 

William Longo.  Dr. Dahlgren is a toxicologist who testified as to 

causation.  Dr. Millette is an environmental scientist who tested 

asbestos-containing products for fiber release.  Dr. Crapo, a 

pulmonologist, reviewed studies by both Dr. Longo and Dr. Millette 

to determine that Kent cigarettes would be a substantial contributing 

factor to mesothelioma. Dr. Rasmuson, an industrial hygienist, relied 

on Dr. Longo’s testing to opine on DeLisle’s exposure.  Following 

Daubert hearings, the trial court admitted each expert’s testimony. 

Before the jury, Dr. Dahlgren opined that “every exposure” 

above background levels to friable, inhaled asbestos—regardless of 

product, fiber type, and dose—would be considered a substantial 

contributing factor to DeLisle’s mesothelioma.  In contrast, Dr. 

Rasmuson testified that low-level exposures to chrysotile asbestos 

would not increase the risk of mesothelioma.  Dr. Crapo testified 

similarly to Dr. Rasmuson as to low-level chrysotile asbestos. 

Crane, Lorillard, H & V, and DeLisle all moved for directed 

verdicts, and DeLisle sought to exclude any Fabre defendants from 

the verdict form.  The court denied the motions for directed verdict 

and determined that Brightwater, DeLisle’s former employer, and 

Owens-Corning, which manufactured asbestos-containing products 

that DeLisle had worked with at Brightwater, should be included on 

the verdict form.  The court excluded the remaining nonparty 

defendants as Fabre defendants. 

During the jury charge conference, Lorillard and H & V asked 

the trial court to instruct the jury on the threshold issue of whether 

DeLisle ever smoked Kent cigarettes.  DeLisle opposed the 

instruction. The court denied the proposed instruction, reasoning that 

the issue was “subsumed in the [standard] instruction.” 

Following three days of deliberation, the jury awarded DeLisle 

$8 million in damages and apportioned fault as follows: 

• Crane: 16% 

• Lorillard: 22%  

• H & V: 22% 

• Brightwater: 20% 
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• Owens-Corning: 20% 

After trial, Crane, Lorillard, and H & V variously moved for a 

judgment notwithstanding the verdict, judgment in accordance with 

their motions for directed verdict, a new trial, or, in the alternative, for 

a remittitur.  The trial court denied the motions.  The court then 

entered a final judgment awarding DeLisle $8 million in past and 

future non-economic compensatory damages, apportioned to Crane, 

Lorillard, and H & V based on the jury’s distribution of fault. 

 

Crane Co. v. DeLisle, 206 So. 3d 94, 98-100 (Fla. 4th DCA 2016) (footnotes 

omitted).  Crane appealed the trial court’s denial of its motions for directed verdict 

and judgment notwithstanding the verdict and the trial court’s admission of expert 

causation testimony among other issues.  Id. at 100.  R.J. Reynolds also appealed 

the admission of expert testimony and both parties appealed the award as 

excessive.  Id. 

 The Fourth District reviewed the admission of the testimony of the experts 

under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and 

found that the trial court “failed to properly exercise its gatekeeping function as to 

Drs. Dahlgren, Crapo, and Rasmuson.”  Id.  The Fourth District reversed for a new 

trial for R. J. Reynolds and reversed and remanded for entry of a directed verdict 

for Crane.  Id. at 111-12.  DeLisle sought review by this Court, which was granted. 

 The Florida Legislature and the Florida Supreme Court have worked in 

tandem for nearly forty years to enact and maintain codified rules of evidence.  

This arrangement between the branches to avoid constitutional questions of 

separation of powers continued uninterrupted from the Evidence Code’s inception 
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until 2000.  In the instant case, we are asked to determine whether chapter 2013-

107, section 1, Laws of Florida, which revised section 90.702, Florida Statutes 

(2015), and which we previously declined to adopt, to the extent it was procedural, 

infringes on this Court’s rulemaking authority.  We find that it does.  Therefore, we 

reverse the Fourth District and remand for reinstatement of the final judgment. 

 The Florida Legislature enacted the first codified rules of evidence in 1976.  

Ch. 76-237, at 556, Laws of Florida.  In 1979, we adopted the Florida Evidence 

Code, to the extent that the code was procedural.  See In re Fla. Evidence Code, 

372 So. 2d 1369 (Fla.), clarified, In re Fla. Evidence Code, 376 So. 2d 1161 (Fla. 

1979).  We recognized that “[r]ules of evidence may in some instances be 

substantive law and, therefore, the sole responsibility of the legislature.  In other 

instances, evidentiary rules may be procedural and the responsibility of this Court.”  

Id. at 1369.  We therefore chose to adopt the rules, “[t]o avoid multiple appeals and 

confusion in the operation of the courts caused by assertions that portions of the 

evidence code are procedural and, therefore, unconstitutional because they had not 

been adopted by this Court under its rule-making authority.”  Id.  Since then, we 

have traditionally continued to adopt the code, to the extent it is procedural, to 

avoid the issue of whether the Evidence Code is substantive in nature and therefore 

within the province of the Legislature or procedural in nature and therefore within 

the province of this Court.  See, e.g., In re Amends. to the Fla. Evidence Code, 53 
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So. 3d 1019 (Fla. 2011); In re Amends. to the Fla. Evidence Code, 960 So. 2d 762 

(Fla. 2007); In re Amends. to the Fla. Evidence Code–Section 90.104, 914 So. 2d 

940 (Fla. 2005); Amends. to the Fla. Evidence Code, 891 So. 2d 1037 (Fla. 2004); 

In re Amends. to Fla. Evidence Code, 825 So. 2d 339 (Fla. 2002); In re Fla. 

Evidence Code, 675 So. 2d 584 (Fla. 1996); In re Fla. Evidence Code, 638 So. 2d 

920 (Fla. 1993); In re Amend. of Fla. Evidence Code, 497 So. 2d 239 (Fla. 1986); 

In re Amend. of Fla. Evidence Code, 404 So. 2d 743 (Fla. 1981).   

Until 2000, the working arrangement between the Legislature and the 

Florida Supreme Court remained intact.  However, in In re Amendments to the 

Florida Evidence Code, 782 So. 2d 339 (Fla. 2000), this Court for the first time 

declined to adopt, to the extent they were procedural, amendments to section 

90.803, Florida Statutes (1997). Id. (declining to adopt chapter 98-2, section 1, 

Laws of Florida, amending section 90.803(22), Florida Statutes, which allows the 

admission of former testimony although the declarant is available as a witness, in 

part because of concerns about its constitutionality).  We then considered the 

constitutionality of the provision in State v. Abreu, 837 So. 2d 400 (Fla. 2003), 

determining that the revised statute was unconstitutional because it infringed on a 

defendant’s right to confront witnesses.  Id. at 406.    

 Since then, we have only rarely declined to adopt a statutory revision to the 

Evidence Code.  See, e.g., In re Amends. to the Fla. Evidence Code, 210 So. 3d 
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1231 (Fla. 2017) (declining to adopt chapter 2013-107, sections 1-2, Laws of 

Florida); In re Amends. to the Fla. Evidence Code, 144 So. 3d 536 (Fla. 2014) 

(declining to adopt chapter 2011-183, section 1, Laws of Florida, creating section 

90.5021, Florida Statutes (2012), which establishes a “fiduciary lawyer-client 

privilege,” and declining to adopt chapter 2011-233, section 10, Laws of Florida, 

creating section 766.102(12), Florida Statutes (2012), which pertains to a medical 

malpractice expert witness provision).  Since its inception, therefore, the Florida 

Evidence Code has been considered neither purely substantive nor purely 

procedural.  See In re Fla. Evidence Code, 372 So. 2d 1369, 1369 

(Fla.), clarified, 376 So. 2d 1161 (Fla. 1979) (“Rules of evidence may in some 

instances be substantive law and, therefore, the sole responsibility of the 

legislature.  In other instances, evidentiary rules may be procedural and the 

responsibility of this Court.”). 

Generally, the Legislature has the power to enact substantive law while this 

Court has the power to enact procedural law.  See Allen v. Butterworth, 756 So. 2d 

52, 59 (Fla. 2000).  Substantive law has been described as that which defines, 

creates, or regulates rights—“those existing for their own sake and constituting the 

normal legal order of society, i.e., the rights of life, liberty, property, and 

reputation.”  In re Fla. Rules of Criminal Procedure, 272 So. 2d 65, 65 (Fla. 1972) 

(Adkins, J., concurring).  Procedural law, on the other hand, is the form, manner, 
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or means by which substantive law is implemented.  Id. at 66 (Adkins, J., 

concurring).  Stated differently, procedural law “includes all rules governing the 

parties, their counsel and the Court throughout the progress of the case from the 

time of its initiation until final judgment and its execution.”  Allen v. Butterworth, 

756 So. 2d 52, 60 (Fla. 2000) (quoting In re Rules of Criminal Procedure, 272 So. 

2d at 66 (Adkins, J., concurring)).  “It is the method of conducting litigation 

involving rights and corresponding defenses.”  Haven Federal Savings & Loan 

Ass’n v. Kirian, 579 So. 2d 730, 732 (Fla. 1991) (citing Skinner v. City of Eustis, 2 

So. 2d 116 (Fla. 1941)). 

The distinction between substantive and procedural law, however, is not 

always clear.  For example, a law is considered to be substantive when it both 

creates and conditions a right.  See State v. Raymond, 906 So. 2d 1045, 1049 (Fla. 

2005); Jackson v. Fla. Dep’t of Corr., 790 So. 2d 381, 383-84 (Fla. 2000) (holding 

that the Legislature could properly limit the right of indigents to proceed without 

payment of costs); Caple v. Tuttle’s Design-Build, Inc., 753 So. 2d 49, 54 (Fla. 

2000) (holding that a statute creating the right to petition for mortgage payment 

receipts during foreclosure proceedings and establishing the grounds for granting 

such a petition was constitutional); School Bd. of Broward Cty. v. Price, 362 So. 2d 

1337 (Fla. 1978) (holding that section 230.23(9)(d)(2), Florida Statutes (1977), set 

the bounds of a substantive right conditioned on a waiver and was therefore not an 
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unconstitutional infringement of the Court’s power to set procedural rules).  

However, when procedural aspects overwhelm substantive ones, the law may no 

longer be considered substantive.  Raymond, 906 So. 2d at 1049. 

 Here, the Legislature sought to adopt Daubert and cease the application of 

Frye to expert testimony.  In Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), a 

short opinion, the Court of Appeals for the District of Columbia pronounced that 

the line between when a scientific discovery or principle crosses from experimental 

to demonstrable is indiscernible so that courts would do better “admitting expert 

testimony deduced from a well-recognized scientific principle or discovery.”  Id. at 

1014.  Further, the Court explained, “the thing from which the deduction is made 

must be sufficiently established to have gained general acceptance in the particular 

field in which it belongs.”  Id.  This rule—that expert testimony should be deduced 

from generally accepted scientific principles—has been the standard in Florida 

cases and, today, we reaffirm that it is still the standard.  See, e.g., Kaminski v. 

State, 63 So. 2d 339, 340 (Fla. 1952) (recognizing Frye’s rejection of systolic 

blood pressure deception tests as having “not yet gained such standing and 

scientific recognition among physiological and psychological authorities as would 

justify the courts in admitting expert testimony deduced from the discovery, 

development, and experiments thus far made.”) (quoting Frye, 293 F. at 1014); 

Bundy v. State, 471 So. 2d 9, 13 (Fla. 1985) (describing the Frye test as one in 



 - 10 - 

which “the results of mechanical or scientific testing are not admissible unless the 

testing has developed or improved to the point where experts in the field widely 

share the view that the results are scientifically reliable as accurate”).   

 Considering the admissibility of posthypnotic testimony, we formally 

adopted Frye, determining: 

[T]he test espoused in Frye properly addresses the issue of the 

admissibility of posthypnotic testimony.  We acknowledge that the 

Frye rule has come under some criticism since its inception in 1923 as 

too harsh and inflexible; however, we believe that the problems 

associated with the other recognized judicial approaches foreclose 

their use. 

Stokes v. State, 548 So. 2d 188, 195 (Fla. 1989) (citation omitted) (citing Bundy v. 

State, 471 So. 2d 9 (Fla. 1985); Bundy v. State, 455 So. 2d 330 (Fla. 1984)).  

Further, we noted: 

[A] courtroom is not a laboratory, and as such it is not the place to 

conduct scientific experiments.  If the scientific community considers 

a procedure or process unreliable for its own purposes, then the 

procedure must be considered less reliable for courtroom use. 

Stokes, 548 So. 2d at 193-94.  We note that we adopted the Frye test irrespective of 

the Evidence Code, which was in place at the time. 

   In Hadden v. State, 690 So. 2d 573 (Fla. 1997), we rejected the argument 

that the Legislature’s enactment and this Court’s subsequent adoption of the 

Evidence Code replaced the Frye standard with the balancing test that existed in 
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the code.  Hadden, 690 So. 2d at 577 (citing Daubert, 509 U.S. 579; Stokes, 548 

So. 2d 188).  We stated: 

The reasons for our adherence to the Frye test announced in 

Stokes continue today.  Moreover, we firmly hold to the principle that 

it is the function of the court to not permit cases to be resolved on the 

basis of evidence for which a predicate of reliability has not been 

established.  Reliability is fundamental to issues involved in the 

admissibility of evidence.  It is this fundamental concept which 

similarly forms the rules dealing with the admissibility of hearsay 

evidence.  As a rule, hearsay evidence is considered not sufficiently 

reliable to be admissible, and its admission is predicated on a showing 

of reliability by reason of something other than the hearsay itself.  See 

§ 90.802, Fla. Stat. (1995) (“Except as provided by statute, hearsay 

evidence is inadmissible.”).  This same premise underlies why novel 

scientific evidence is to be Frye tested.  Novel scientific evidence 

must also be shown to be reliable on some basis other than simply that 

it is the opinion of the witness who seeks to offer the opinion.  In sum, 

we will not permit factual issues to be resolved on the basis of 

opinions which have yet to achieve general acceptance in the relevant 

scientific community; to do otherwise would permit resolutions based 

upon evidence which has not been demonstrated to be sufficiently 

reliable and would thereby cast doubt on the reliability of the factual 

resolutions. 

Hadden, 690 So. 2d at 578.    

 After decades of the federal courts’ applying Frye, Congress revised the 

Federal Rules of Evidence.  The revision was addressed by the United States 

Supreme Court in 1993.  In Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 

579 (1993), the United States Supreme Court determined the appropriate standard 

for admitting expert scientific testimony in a federal trial.  Id. at 582.  The Supreme 



 - 12 - 

Court ultimately agreed with the petitioners that Frye had been superseded by the 

adoption of the revised Federal Rules of Evidence.  Id. at 587. 

 The Court explained its decision, stating, “[I]n order to qualify as ‘scientific 

knowledge,’ an inference or assertion must be derived by the scientific method.”  

Daubert, 509 U.S. at 590.  The inquiry derived from Daubert is a flexible one, as 

emphasized by the Supreme Court.  Id. at 594.  “The focus, of course, must be 

solely on principles and methodology, not on the conclusions that they generate.”  

Id. at 595.  The Supreme Court in Daubert opined that the change in rule 702 was 

necessary to permit scientifically valid and relevant evidence, summarizing: 

“General acceptance” is not a necessary precondition to the 

admissibility of scientific evidence under the Federal Rules of 

Evidence, but the Rules of Evidence—especially Rule 702—do assign 

to the trial judge the task of ensuring that an expert’s testimony both 

rests on a reliable foundation and is relevant to the task at hand.  

Pertinent evidence based on scientifically valid principles will satisfy 

those demands. 

Id. at 597.  In short, in Daubert, the United States Supreme Court found that 

otherwise probative and scientifically valid evidence was being excluded under the 

Frye standard and the change in rule 702 was necessary to permit additional 

relevant evidence to be considered even if it was based on scientific methods or 

principles that were not yet generally accepted. 

 Nevertheless, in Brim v. State, 695 So. 2d 268 (Fla. 1997), we unanimously 

emphasized that we continue to apply Frye to “guarantee the reliability of new or 
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novel scientific evidence.”  Id. at 271 (citing Stokes v. State, 548 So. 2d 188 (Fla. 

1989)).  We opined: 

Despite the federal adoption of a more lenient standard in Daubert v. 

Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), we have 

maintained the higher standard of reliability as dictated by Frye.  E.g., 

Ramirez v. State, 651 So. 2d 1164 (Fla. 1995).  This standard requires 

a determination, by the judge, that the basic underlying principles of 

scientific evidence have been sufficiently tested and accepted by the 

relevant scientific community.  To that end, we have expressly held 

that the trial judge must treat new or novel scientific evidence as a 

matter of admissibility (for the judge) rather than a matter of weight 

(for the jury). 

Brim, 695 So. 2d at 271-72 (footnote omitted). 

 Following our repeated affirmations of the Frye rule, in 2013 the Legislature 

amended section 90.702 to incorporate Daubert in the Florida Rules of Evidence.  

The amendment revised the statute to read as follows: 

90.702 Testimony by experts.—If scientific, technical, or 

other specialized knowledge will assist the trier of fact in 

understanding the evidence or in determining a fact in issue, a witness 

qualified as an expert by knowledge, skill, experience, training, or 

education may testify about it in the form of an opinion or otherwise, 

if: 

(1) The testimony is based upon sufficient facts or data; 

(2) The testimony is the product of reliable principles and 

methods; and 

(3) The witness has applied the principles and methods 

reliably to the facts of the case. 

 

§ 90.702, Fla. Stat. (as amended by ch. 2013-107, § 1, Laws of Fla.). 

 Article II, section 3 of the Florida Constitution prohibits one branch of 

government from exercising any of the powers of the other branches.  Further, 
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article V, section 2(a) provides this Court the exclusive authority to “adopt rules 

for the practice and procedure in all courts.”  Art. V, § 2(a), Fla. Const.  The 

Legislature may only repeal the rules of this Court by “general law enacted by two-

thirds vote of the membership of each house of the legislature.”  Id.  First, the 

amendment was not written to repeal Frye or Marsh but to overrule this Court’s 

decision.  See Fla. HB 7015, preamble (2013) (available at 

www.flsenate.gov/Session/Bill/2013/7015) (“the Florida Legislature intends to 

prohibit in the courts of this state pure opinion testimony as provided in 

Marsh . . . ”.  The vote here did not meet the requirement.  The House passed the 

bill with a majority, 70 to 41 (or 58.3% of the membership).  The Senate passed the 

bill with more than the necessary two-thirds vote, 30 to 9 (or 75% of the 

membership).  Id.  

 We have previously found that the Legislature exceeded its authority in 

adopting statutes we found to infringe on the authority of this Court to determine 

matters of practice or procedure.  For example, in Massey v. David, 979 So. 2d 931 

(Fla. 2008), we considered the constitutionality of section 57.071(2), Florida 

Statutes (1999), finding that the section was purely procedural because the 

substantive right it purported to create existed in a different section of the statutes.  

Id. at 935-36.  We determined that “because section 57.071(2) only delineates the 

steps that a party must fulfill (i.e., the proverbial hoops through which a party must 
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jump) to be entitled to an award of expert witness fees as costs, the statute is 

unquestionably a procedural one which conveys no substantive right at all.”  Id. at 

940 (citing Raymond, 906 So. 2d at 1049).  Likewise, we found the time 

requirements established by the Legislature in section 44.102, Florida Statutes 

(1993), to be unconstitutional, finding that the section “sets forth only procedural 

requirements, [and therefore] intrudes upon the rule-making authority of the 

Supreme Court.”  Knealing v. Puleo, 675 So. 2d 593, 596 (Fla. 1996) (citing art. V, 

§ 2(a), Fla. Const.). 

 In Jackson v. Florida Department of Corrections, 790 So. 2d 381 (Fla. 

2001), we explained that a statute can have both substantive provisions and 

procedural requirements and “[i]f the procedural requirements conflict with or 

interfere with the procedural mechanisms of the court system, they are 

unconstitutional under both a separation of powers analysis, and because [they 

intrude upon] the exclusive province of the Supreme Court pursuant to the 

rulemaking authority vested in it by the Florida Constitution.”  Id. at 384 (citing 

art. II, § 3, art. V, § 2, Fla. Const.; State v. Garcia, 229 So. 2d 236, 238 (Fla. 

1969)).  We noted that the copy requirement contained in the rule provided an 

extra and unnecessary burden on the operation of this Court.  Id. at 386. 

 In State v. Raymond, 906 So. 2d 1045 (Fla. 2005), we determined that 

section 907.041(4)(b), Florida Statutes (2000), providing that a person charged 
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with a dangerous crime was prohibited from receiving a nonmonetary pretrial 

release, was purely procedural and, therefore, an unconstitutional violation of the 

separation of powers clause.  “It is a well-established principle that a statute which 

purports to create or modify a procedural rule of court is constitutionally infirm.”  

Id. at 1048 (citing Markert v. Johnston, 367 So. 2d 1003 (Fla. 1978)).  Further, 

“where there is no substantive right conveyed by the statute, the procedural aspects 

are not incidental; accordingly, such a statute is unconstitutional.”  Id. at 1049 

(citing Knealing, 675 So. 2d 593). 

 Further, we determined that the Legislature’s attempt to “specif[y] the 

precise moment during the judicial proceeding when a motor vehicle liability 

insurer may be formally recognized as the real party in interest” in section 

627.7262, Florida Statutes (1977), was “an invasion of this Court’s rulemaking 

authority.”  Markert, 367 So. 2d at 1005-06.  However, in VanBibber v. Hartford 

Accident & Indemnity Insurance Co., 439 So. 2d 880 (Fla. 1983), we considered 

the revised version of the same statute, and determined that there were “substantial 

differences between the two statutes.” Id. at 882.  Because of those differences, we 

determined that the Legislature substantively pronounced public policy overturning 
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this Court’s pronouncement in Shingleton v. Bussey, 223 So. 2d 713 (Fla. 1969), 

and was therefore constitutional.  VanBibber, 439 So. 2d at 883.2   

 Section 90.702, Florida Statutes, as amended in 2013, is not substantive.  It 

does not create, define, or regulate a right.  Indeed, while we have stated that the 

Florida Evidence Code contains both substantive and procedural rights, this statute 

is one that solely regulates the action of litigants in court proceedings.  See, e.g., 

Glendening v. State, 536 So. 2d 212, 215 (Fla. 1988) (determining that section 

90.803(23), Florida Statutes (1985), concerning out-of-court statements, was 

procedural for the purposes of ex post facto analysis).   

 Our consideration of the constitutionality of the amendment does not end 

with our determination that the provision was procedural.  For this Court to 

determine that the amendment is unconstitutional, it must also conflict with a rule 

of this Court.  See Haven Fed. Sav. & Loan Ass’n v. Kirian, 579 So. 2d 730, 732–

                                           

 2.  We note, however, that in vigorous accompanying opinions, Justices 

Shaw and Boyd articulated reasons that public policy, alone, was insufficient to 

determine the substantive nature of a statutory provision.  Justice Shaw, equally 

relevant to the instant case, was concerned with the rights of access to courts and 

would have found that the challenged statute denied “rights arising under article I, 

sections 9 and 21, of the Constitution of 1968.”  Id. at 885 (Shaw, J., concurring in 

part and dissenting in part).  Justice Boyd would have continued to hold that the 

joinder of parties is a procedural matter pursuant to Shingleton.  VanBibber, 439 

So. 2d at 886 (Boyd, J., dissenting); see also Smith v. Dep’t of Ins., 507 So. 2d 

1080, 1092 (Fla. 1987) (finding that statutes addressing the substantive rights of 

plaintiffs and defendants in civil litigation actions to recover damages did not 

encroach on the rulemaking authority of this Court). 
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33 (Fla. 1991) (“Where this Court promulgates rules relating to the practice and 

procedure of all courts and a statute provides a contrary practice or procedure, the 

statute is unconstitutional to the extent of the conflict.”) (citing Sch. Bd. v. 

Surette, 281 So. 2d 481 (Fla. 1973), receded from on other grounds by Sch. Bd. v. 

Price, 362 So. 2d 1337 (Fla. 1978)); see also Leapai v. Milton, 595 So. 2d 12, 14 

(Fla. 1992) (holding that section 45.061, Florida Statutes (1987), was not 

unconstitutional to the extent it did not conflict with Florida Rule of Civil 

Procedure 1.442 and stating that “statutes should be construed to effectuate the 

express legislative intent and all doubt as to the validity of any statute should be 

resolved in favor of its constitutionality” (quoting McKibben v. Mallory, 293 So. 

2d 48 (Fla. 1974))).  A procedural rule of this Court may be pronounced in 

caselaw.  See Sch. Bd. of Broward Cty. v. Surette, 281 So. 2d 481, 483 (Fla. 1973), 

receded from on other grounds by Sch. Bd. of Broward Cty. v. Price, 362 So. 2d 

1337 (Fla. 1978) (“Where rules and construing opinions have been promulgated by 

this Court relating to the practice and procedure of all courts and a statutory 

provision provides a contrary practice or procedure . . . the statute must fall.”)  

While the Legislature purports to have pronounced public policy in overturning 

Marsh, we hold that the rule announced in Stokes and reaffirmed in Marsh was a 

procedural rule of this Court that the Legislature could not repeal by simple 

majority. 
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We recognize that Frye and Daubert are competing methods for a trial judge 

to determine the reliability of expert testimony before allowing it to be admitted 

into evidence.  Both purport to provide a trial judge with the tools necessary to 

ensure that only reliable evidence is presented to the jury.  Frye relies on the 

scientific community to determine reliability whereas Daubert relies on the 

scientific savvy of trial judges to determine the significance of the methodology 

used.  With our decision today, we reaffirm that Frye, not Daubert, is the 

appropriate test in Florida courts.3  

We have previously recognized that Frye is inapplicable to the vast majority 

of cases because it applies only when experts render an opinion that is based upon 

new or novel scientific techniques.  Marsh, 977 So. 2d at 547 (citing U.S. Sugar 

Corp. v. Henson, 823 So. 2d 104, 109 (Fla. 2002).  Further, we have stated that “a 

trial court ‘has broad discretion in determining the range of the subjects on which 

an expert can testify, and the trial judge’s ruling will be upheld absent a clear 

error.’ ”  Davis v. State, 142 So. 3d 867, 872 (Fla. 2014) (quoting Penalver v. 

State, 926 So. 2d 1118, 1134 (Fla. 2006)); see Hadden v. State, 690 So. 2d 573, 

                                           

 3.  We also note our concern that the amendment would affect access to 

courts much in the same way expressed by Justice Shaw in VanBibber by imposing 

an additional burden on the courts.  The amici in this case have described the 

additional length and expense Daubert proceedings create.  See, e.g., Kumho Tire 

Co., Ltd. v. Carmichael, 526 U.S. 137, 147-49 (1999).    
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581 (Fla. 1997) (stating that evidence found to be inadmissible under Frye does not 

necessarily require reversal because the error may be harmless) (citing Flanagan v. 

State, 625 So. 2d 827, 829-30 (Fla. 1993)).  

The expert testimony in this case was properly admitted and should not have 

been excluded by the Fourth District.  As we stated in Marsh, medical causation 

testimony is not new or novel and is not subject to Frye analysis.  Marsh, 977 So. 

2d at 549.  Further, we have previously recognized that asbestos products “have 

widely divergent toxicities, with some asbestos products presenting a much greater 

risk of harm than others.”  Celotex Corp. v. Copeland, 471 So. 2d 533, 538 (Fla. 

1985).  Here, the trial court heeded our caution to “resist the temptation to usurp 

the jury’s role in evaluating the credibility of experts and choosing between 

legitimate but conflicting scientific views.”  Marsh, 977 So. 2d at 549 (citing 

Castillo v. E.I. Du Pont De Nemours & Co., Inc., 854 So. 2d 1264, 1275 (Fla. 

2003)).  The Fourth District erred in disturbing the trial court’s determination. 

 Next, R.J. Reynolds and Crane both challenged the trial court’s denial of 

remittitur.  We conclude that the Fourth District’s application of a dissenting 

viewpoint4 is inconsistent with our caselaw and, therefore, reject its reasoning.   

                                           

 4.  Crane Co., 206 So. 3d at 111 (citing R.J. Reynolds Tobacco Co. v. 

Townsend, 90 So. 3d 307, 318 (Fla. 1st DCA 2012) (Wetherell, J., concurring in 

part and dissenting in part).   
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 For the foregoing reasons, we quash the Fourth District’s decision.  

Furthermore, because the causation of mesothelioma is neither new nor novel, the 

trial court’s acceptance of the expert testimony was proper.  We therefore remand 

to the Fourth District with instructions to remand to the trial court to reinstate the 

final judgment.  We decline to address the remaining issues. 

 It is so ordered. 

PARIENTE, LEWIS, and LABARGA, JJ., concur. 

PARIENTE, J., concurs with an opinion, in which LABARGA, J., concurs. 

LABARGA, J., concurs with an opinion, in which PARIENTE, J., concurs. 

CANADY, C.J., dissents with an opinion, in which POLSTON and LAWSON, JJ., 

concur. 

 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 

IF FILED, DETERMINED. 

 

PARIENTE, J., concurring. 

 I fully concur with the majority’s decision to remand for reinstatement of the 

final judgment and its conclusion that the 2013 legislative amendments to section 

90.702, Florida Statutes (“the Daubert amendment”), infringe on this Court’s 

rulemaking authority.  I write separately to express my belief that the Daubert5 

amendment also has the potential to unconstitutionally impair civil litigants’ right 

to access the courts.  See art. I, § 21, Fla. Const.6 

                                           

 5.  Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).   

 6.  Our state constitution provides that “courts shall be open to every person 

for redress of any injury, and justice shall be administered without sale, denial, or 
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 Determining the admissibility of evidence in a civil or criminal case is a 

quintessentially judicial function.  See Johnston v. State, 863 So. 2d 271, 278 (Fla. 

2003) (“A trial judge’s ruling on the admissibility of evidence will not be disturbed 

absent an abuse of discretion.”); Cantore v. W. Boca Med. Ctr., Inc., 2018 WL 

4235334, *3 (Fla. Apr. 26, 2018).  This includes the admission of expert opinion 

testimony.   

In deciding whether a particular expert’s testimony is admissible, the trial 

court is guided by the rules of evidence, which require that the expert testimony 

“assist the trier of fact.”  § 90.702, Fla. Stat. (2017).  Further, as part of its 

gatekeeping function, the trial court must, if challenged by a party, determine 

whether the probative value of the evidence is “substantially outweighed by the 

                                           

delay.”  Art. I, § 21, Fla. Const.  We have explained that “[t]his ‘openness’ and 

necessity that access be provided ‘without delay’ clearly indicate that a violation 

occurs if the statute obstructs or infringes that right to any significant degree.”  

Mitchell v. Moore, 786 So. 2d 521, 527 (Fla. 2001).  Additionally, because the 

“right to access is specifically mentioned in Florida’s constitution . . . it deserves 

more protection than those rights found only by implication.”  Id. 

Under this provision, this Court has concluded that certain statutes are 

unconstitutional because they restrict litigants’ access to courts.  See, e.g., 

Westphal v. City of St. Petersburg, 194 So. 3d 311, 327 (Fla. 2016); Mitchell, 786 

So. 2d 521.  Justice Shaw reached this conclusion regarding a statute that provided 

“that an injured party has no beneficial interest in a liability policy until that person 

has first obtained a judgment against an insured.”  VanBibber v. Hartford Accident 

& Indem. Ins. Co., 439 So. 2d 880, 882 (Fla. 1983).  Justice Shaw believed the 

statute was unconstitutional, in part, because it “denie[d] or delay[ed] the rights of 

access to the courts” under the Florida Constitution.  Id. at 883 (Shaw, J., 

concurring in part and dissenting in part). 
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danger of unfair prejudice.”  Id. § 90.403.  However, once the trial court 

determines that expert testimony will assist the trier of fact and is not unduly 

prejudicial, the jury is entitled to hear the expert testimony.  Any other approach, in 

my view, reflects a mistrust of the jury system and the ability of jurors to weigh the 

evidence.   

BACKGROUND 

 As the majority explains, Frye7 has been the standard for determining the 

admissibility of expert testimony in Florida for decades.  See majority op. at 9.  

Under Frye, “the burden is on the proponent of the evidence to prove the general 

acceptance of both the underlying scientific principle and the testing procedures 

used to apply that principle to the facts of the case at hand.”  Ramirez v. State, 651 

So. 2d 1164, 1168 (Fla. 1995).  Significantly, Frye applies only to “new or novel 

scientific evidence.”  Brim v. State, 695 So. 2d 268, 271 (Fla. 1997).  

In 1993, the United States Supreme Court held that the Federal Rules of 

Evidence superseded the Frye “general acceptance” test for the admission of expert 

testimony in federal trials.  See Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 

579, 588-89 (1993).  Under the federal rules, instead of determining whether the 

basis for an expert’s opinion was generally accepted in the relevant scientific 

                                           

 7.  Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). 
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community, the Court explained that “the trial judge must ensure that any and all 

scientific testimony or evidence admitted is not only relevant, but reliable.”  Id. at 

589.  The Court noted that this new standard was intended to be flexible.  See id. at 

594 (“The inquiry envisioned by [the federal rules] is, we emphasize, a flexible 

one.”); see also Allison v. McGhan Med. Corp., 184 F.3d 1300, 1311 (11th Cir. 

1999) (“The gatekeeper role [under Daubert] is not intended to supplant the 

adversary system or the role of the jury.”); Martin L.C. Feldman, May I Have the 

Next Dance, Mrs. Frye?, 69 Tul. L. Rev. 793, 802-03 (1995) (“The Court declared 

that the Frye test was superseded by the Federal Rules of Evidence, and thereby 

outwardly relaxed the standard for admission of scientific evidence.”).   

 Several years after Daubert, the United States Supreme Court concluded that 

a trial judge may consider additional factors when determining whether expert 

testimony meets the Daubert standard, including whether a particular theory or 

technique had been or could be tested, whether it had been subjected to peer 

review, and whether a particular technique had a known or potential rate of error.  

Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 141 (1999).  Consistent with its 

intention that the Daubert standard be flexible, the Court explicitly emphasized the 

word “may.”  Id.  

Despite the Supreme Court’s intention that Daubert be applied flexibly, it 

has been observed that, in actuality, “[t]he gatekeeping role bestowed upon the 
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judiciary has blocked more court access than it has enabled.”  Allan Kanner & M. 

Ryan Casey, Daubert and the Disappearing Jury Trial, 69 U. Pitt. L. Rev. 281, 283 

(2007).  Particularly relevant in this case, defendants often exploit the requirements 

of Daubert as a sword against plaintiffs’ attorneys.  See id. at 283-84.  Others have 

written that Daubert has “produced a minefield clogged with ‘Daubert hearings’ 

that are more lengthy, technical, and diffuse than anything that preceded them.”  

David Crump, The Trouble with Daubert-Kumho: Reconsidering the Supreme 

Court’s Philosophy of Science, 68 Mo. L. Rev. 1, 1 (2003). 

Daubert has limited access to courts in two significant ways.  First, Daubert 

applies in substantially more cases than Frye.  As stated previously, unlike Frye, 

which applies only to testimony which is predicated on new or novel scientific 

evidence, Daubert applies to all expert testimony.  Kumho, 526 U.S. at 147 (stating 

that Daubert “applies to all expert testimony”).  Therefore, more litigants are 

exposed to the risk of exclusion of their experts’ testimony under Daubert. 

Second, in addition to expanding the areas of expert testimony that are 

subject to challenge, the Daubert analysis involves more than just the Frye 

consideration of whether “the basic underlying principles of scientific evidence 

have been sufficiently tested and accepted by the relevant scientific community.”  

Brim, 695 So. 2d at 272.  Under Daubert, it is the trial judge who must ensure “that 

an expert’s testimony both rests on a reliable foundation and is relevant to the task 
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at hand.”  509 U.S. at 597.  As explained previously, this is a multi-factor 

consideration.  Id. at 593-94.  In other words, as the majority states, “Frye relies on 

the scientific community to determine reliability whereas Daubert relies on the 

scientific savvy of trial judges . . . .”  Majority op. at 19.  The difference as to who 

makes this reliability determination is not inconsequential, as trial judges, who 

typically do not possess the requisite training or experience in the expert’s field, 

must fully understand the science before they can even attempt to determine 

whether it is admissible under Daubert. 

THE DAUBERT AMENDMENT 

In 2013, the Legislature formally adopted the Daubert standard.  See ch. 

2013-107, Laws of Fla.  The Florida Bar’s Code and Rules of Evidence Committee 

(“the Committee”) recommended that we reject the amendment to the extent it was 

procedural when we considered the Committee’s regular-cycle report last year, 

citing “grave constitutional concerns,” in particular, that the adoption of the 

Daubert amendment would “deny[] access to the courts.”  In re Amends. to Fla. 

Evidence Code, 210 So. 3d 1231, 1239 (Fla. 2017).   

In addition to the constitutional concerns, the Committee believed that the 

amendment “would overburden the courts and impede the ability to prove cases on 
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their merits.”  Comm. Report at 10.8  Citing numerous federal cases, the 

Committee explained that, because Daubert covers more subject areas and 

involves a multi-factorial analysis to determine admissibility, versus Frye’s simple 

“general acceptance” inquiry, “federal courts commonly must conduct multi-day 

Daubert hearings at substantial cost in time and money.”  Id.  The Committee 

stated further: 

Florida’s judges have not been provided the level of resources 

and time available to their federal counterparts.  The impact of 

Daubert procedures in Florida state courts would only worsen this 

disparity.  

 Litigants in all kinds of cases also bear an increased burden.  

Having to provide a lengthy expert report or answers to 

interrogatories, then have an expert witness prepare to testify in a 

deposition and a Daubert hearing, then defend a Daubert motion, all 

with the hope of being allowed to do it all over again in trial, is very 

expensive.  Daubert “represents another procedural obstacle, another 

motion, another hearing, and another potential issue on appeal, all 

causing more delay and expense.”  

During [Committee] discussions, concerns were raised that 

litigation offering expert testimony under Daubert increases litigation 

costs, a prospect that only wealthy litigants can bear.  Family and 

juvenile cases were raised as an example, since these cases often 

involve parties with lesser financial capabilities who must somehow 

participate in Daubert hearings or surrender their rights on the merits 

due to a lack of resources to fund these evidentiary fights.  

Contingency cases were mentioned as another example, in cases 

where some litigants will be unable to find counsel to represent them 

due to increased expenses associated with the use of experts.  A final 

                                           

 8.  Code & Rules of Evidence Comm. Three-Year Cycle Report, In re 

Amends. to Fla. Evidence Code, 210 So. 3d 1231 (Fla. 2017) (No. SC16-181) 

(cited herein as “Comm. Report”). 

 



 - 28 - 

example was presented in hourly rate cases when many litigants may 

be unable to afford to pursue the merits of their claims because of the 

expense of Daubert hearings guaranteed to come. 

 

Comm. Report at 11-12 (citation omitted).9 

 The concerns raised by the Committee do not merely exist in the abstract.     

Attorney Dan Cytryn, a lawyer with “more than 35 years [of experience] almost 

exclusively in the area of personal injury,” urged this Court not to adopt the 

amendment because Daubert has made “complex and moderately complex cases 

. . . more expensive to try.”  Comment by Dan Cytryn at 1, In re Amends. to Fla. 

Evidence Code, 210 So. 3d 1231 (No. SC16-181).  Cytryn explained that, after 

Daubert, his law firm “has taken a much closer look at cases that are meritorious, 

and perhaps are worth under $100,000, but require litigation.  [They] have turned 

down several meritorious cases because of the additional costs and time restraints 

                                           

 9.  A joint comment filed by past presidents of The Florida Bar and other 

members of The Florida Bar echoed this concern: 

As many of the signers of this comment know personally, the Daubert 

Law has overburdened and, if adopted by this Court, will continue to 

overburden our already overstrained and overworked court system. 

The Daubert Law has resulted, and will result, in unwarranted delays, 

costs, and expenses in the administration of justice in every kind of 

case.  These delays, costs, and expenses will be borne not only by the 

courts but by the litigants and will tend to have the most adverse 

impact on those who lack financial resources. 

Joint Comment by Past Presidents of The Fla. Bar & Other Members of The Fla. 

Bar at 5, In re Amends. to Fla. Evidence Code, 210 So. 3d 1231 (No. SC16-181).  
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that Daubert implicates.”  Id. at 2.  While the impact on the workload of the trial 

courts or the difficulty in finding a lawyer should not be the sole consideration for 

determining whether a rule of procedure should be adopted, if adoption of the rule 

is at the expense of litigants’ constitutional right to access the courts, then the 

impact on the workload provides a compelling reason to reject the rule.  

The National Association of Criminal Defense Lawyers (“NACDL”) raised 

competing concerns in the battle between Frye and Daubert when we considered 

the Daubert amendment last year.  The NACDL urged this Court to adopt the 

amendment, arguing that the Frye standard often permits the admission of “flawed 

scientific evidence.”  Comment by the NACDL at 2, In re Amends. to Fla. 

Evidence Code, 210 So. 3d 1231 (No. SC16-181).  The NACDL contended that 

under Daubert, “the trial court can truly fulfill its critical role as a gatekeeper to 

ensure that expert testimony is the product of reliable scientific principles and 

methodology.”  Id.  While I understand the concerns articulated by the NACDL, I 

am not persuaded that the proper application of the Frye standard is unable to 

sufficiently guard against these concerns.  

 As this Court explained in Ramirez v. State, 810 So. 2d 836 (Fla. 2001), 

when applying Frye, a court is not required to determine that evidence is 

“generally accepted” on the basis of a mere “nose count” of experts in the field.  

Id. at 844.  To the contrary, we explained that the court “may peruse disparate 
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sources—e.g., expert testimony, scientific and legal publications, and judicial 

opinions—and decide for itself whether the theory in issue has been ‘sufficiently 

tested and accepted by the relevant scientific community.’ ”  Id. (emphasis added) 

(footnote omitted) (quoting Brim, 695 So. 2d at 272).  We further explained that 

“[a] bald assertion by the expert that his deduction is premised upon well-

recognized scientific principles is inadequate to establish its admissibility if the 

witness’s application of these principles is untested and lacks indicia of 

acceptability.”  Id.   

In that case, although several of the State’s experts testified that the 

underlying principle of a particular method concerning knife mark evidence was 

generally accepted in the field, we concluded that such testimony “standing alone 

is insufficient to establish admissibility under Frye in light of the fact that [the 

method’s] testing procedure possesse[d] none of the hallmarks of acceptability that 

apply in the relevant scientific community to [that] type of evidence.”  Id. at 849.   

Likewise, in Hadden v. State, 690 So. 2d 573 (Fla. 1997), we concluded that a 

psychologist’s opinion “that a child exhibits symptoms consistent with what has 

come to be known as ‘child sexual abuse accommodation syndrome,’ ” which the 

State sought to admit, “may not be used in a criminal prosecution for child abuse” 

because it was not generally accepted by a majority of experts in the field.  Id. at 

575.   
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 I acknowledge that neither Frye nor Daubert is a perfect standard that will 

seem fair to all litigants in every proceeding.  However, this Court’s case law 

makes clear that a proper and thorough application of Frye allows the trial judge to 

inquire beyond bare assertions of general acceptance.  Daubert, on the other hand, 

has the potential to infringe on litigants’ constitutional right to access the courts.  

In addition to the time-consuming and potentially cost-prohibitive expense created 

by Daubert hearings, as well as the onerous barriers to admitting expert testimony, 

the jury’s role in evaluating the merits of the case may nevertheless be usurped 

even after the trial court has concluded that expert testimony is admissible by an 

appellate court’s overly burdensome application of Daubert, as evidenced by the 

facts of this case.  Accordingly, I do not agree that Daubert is preferable to Frye. 

THIS CASE 

In this case, after holding Daubert hearings on the plaintiff’s experts’ 

testimony, the trial court allowed the experts to testify regarding whether the 

products of three defendants, which contained asbestos, were a substantial 

contributing cause of the plaintiff’s mesothelioma.  Crane Co. v. DeLisle, 206 So. 

3d 94, 99 (Fla. 4th DCA 2016).  The jury asked numerous probative questions 

during the trial and deliberated for three days before rendering a verdict, in which 
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it apportioned fault against all three named defendants, in addition to a Fabre10 

defendant.  Crane, 206 So. 3d at 100. 

Despite the jury’s careful consideration of the case, the Fourth District Court 

of Appeal reversed for a new trial, concluding that the trial court abused its 

discretion in admitting three of the plaintiff’s expert witnesses who testified 

regarding causation.  Id.; see majority op. at 20.  As the majority explains, the 

causation testimony in this case would not have even been subject to a Frye 

challenge because “medical causation testimony is not new or novel.”  Majority 

op. at 20 (citing Marsh v. Valyou, 977 So. 2d 543, 549 (Fla. 2007)).  Similarly, as 

also noted by the majority, this Court has, for decades, understood that asbestos 

products “have widely divergent toxicities, with some asbestos products presenting 

a much greater risk of harm than others.”  Majority op. at 20 (quoting Celotex 

Corp. v. Copeland, 471 So. 2d 533, 538 (Fla. 1985)).  

In other words, before Daubert, the testimony of the plaintiffs’ causation 

experts would not have been subject to challenge.  Under Daubert, however, an 

appellate court can usurp both the function of the trial court in ruling on the 

admissibility of evidence that is neither new nor novel, and the role of the jury in 

weighing the evidence and rendering a verdict.  

                                           

 10.  Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993). 
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CONCLUSION 

For the reasons stated, in addition to the majority’s conclusion that the 

Daubert amendment unconstitutionally infringes on this Court’s rulemaking 

authority, I would also conclude that the Daubert amendment has the potential to 

unconstitutionally impair litigants’ right to access the courts in civil cases.  The 

amendment does nothing to enhance the factfinding process, and instead, displays 

a gross mistrust of the jury system. 

LABARGA, J., concurs. 

LABARGA, J., concurring. 

 I fully concur with the majority opinion, but write separately to express why 

jurisdiction is proper in this case on the basis of express and direct conflict.  In the 

decision below, the Fourth District Court of Appeal evaluated the admissibility of 

the experts’ testimony under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 

U.S. 579 (1993).  However, as noted by the majority, this Court has repeatedly 

stated that Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), is the applicable 

standard for admissibility of expert testimony in Florida.  For example, in Marsh v. 

Valyou, 977 So. 2d 543 (Fla. 2007), we explained: 

 Despite the Supreme Court’s decision in Daubert, we have 

since repeatedly reaffirmed our adherence to the Frye standard for 

admissibility of evidence.  See, e.g., Ibar v. State, 938 So. 2d 451, 467 

(Fla. 2006) (“Florida courts do not follow Daubert, but instead follow 

the test set out in Frye.”), cert. denied, 549 U.S. 1208, 127 S. Ct. 

1326, 167 L. Ed. 2d 79 (2007); Brim v. State, 695 So. 2d 268, 271-72 
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(Fla. 1997) (“Despite the federal adoption of a more lenient standard 

in [Daubert], we have maintained the higher standard of reliability as 

dictated by Frye.”); Hadden v. State, 690 So. 2d 573, 578 (Fla. 1997) 

(“Our specific adoption of that test after the enactment of the evidence 

code manifests our intent to use the Frye test as the proper standard 

for admitting novel scientific evidence in Florida, even though the 

Frye test is not set forth in the evidence code.”); Flanagan v. State, 

625 So. 2d 827, 829 n.2 (Fla. 1993) (“We are mindful that the United 

States Supreme Court recently construed Rule 702 of the Federal 

Rules of Evidence as superseding the Frye test.  However, Florida 

continues to adhere to the Frye test for admissibility of scientific 

opinions.”). 

Id. at 547 (alteration in original). 

Thus, the decision in DeLisle, which applied the Daubert standard, conflicts 

with earlier decisions by this Court that conclude Frye is the appropriate test.  

Although the Legislature amended the Evidence Code in 2013, this Court has 

never held that Daubert is the appropriate standard for admission of expert 

testimony in Florida.  In fact, in 2017—after the issuance of DeLisle—we 

expressly declined to adopt the amendments to the Evidence Code implementing 

Daubert to the extent they were procedural due to “grave constitutional concerns.”  

In re Amendments to Fla. Evidence Code, 210 So. 3d 1231, 1239 (Fla. 2017).  

Accordingly, despite the change in the Evidence Code, conflict between DeLisle 

and Marsh, Ibar, and other decisions articulating Frye as the applicable standard in 

Florida remains, and resolution as to which standard applies is critical to resolve 

uncertainty in Florida law.  For this reason, we absolutely possess jurisdiction to 

address and determine whether the lower court properly applied Daubert. 
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PARIENTE, J., concurs. 

CANADY, C.J., dissenting.  

The majority grounds its exercise of jurisdiction on express and direct 

conflict, asserting that the decision on review, Crane Co. v. DeLisle, 206 So. 3d 94 

(Fla. 4th DCA 2016)—which applies the Daubert11 standard codified in revised 

section 90.702, Florida Statutes—is in conflict with Marsh v. Valyou, 977 So. 2d 

543 (Fla. 2007), and other cases applying legal principles based on the Frye12 

standard.  Under article V, section 3(b)(3) of the Florida Constitution, such 

jurisdiction exists only if the decision on review “expressly and directly conflicts 

with a decision of another district court of appeal or of the supreme court on the 

same question of law.”  Because Marsh and similar cases do not address “the same 

question of law” addressed in DeLisle, there is no express and direct conflict 

jurisdiction. 

We have long recognized that a case decided on the basis of a statutory 

provision cannot be in conflict with an earlier case that pre-dated the effective date 

of that statutory provision.  See In re Interest of M.P., 472 So. 2d 732, 733 (Fla. 

1985) (denying review on the ground that the asserted conflict case “arose prior to 

                                           

 11.  Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). 

 12.  Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). 
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the effective date” of the controlling statute in the case on review and therefore 

was “clearly distinguishable”).  This follows from the self-evident proposition that 

one case decided on the basis of a statute and another case decided prior to the 

effective date of the statute on the basis of previous governing law do not—and 

could not—address “the same question of law.”  The new statute changes the legal 

landscape and presents an entirely novel legal question—namely, what does the 

new statute provide?  

Marsh and similar cases based on Florida’s Frye jurisprudence do not 

address the “same question of law” as the question addressed in DeLisle, which 

was controlled by and applied amended section 90.702, a statute that became 

effective after Marsh and similar cases were decided and that was specifically 

designed to displace Florida’s Frye jurisprudence. 

To exercise jurisdiction here, the majority sets aside fundamental 

constitutional principles of conflict jurisdiction.  Never before have we exercised 

conflict jurisdiction on the ground that a case applies a statute that displaces 

previously existing law.  The majority thus charts an unprecedented and ill-advised 

course that would expand this Court’s conflict jurisdiction to encompass every case 

in which a district court applies a statute that has changed a legal rule in any area 

of the law.  This is a very serious error. 
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The constitutionality of amended section 90.702 is unquestionably an 

important issue that is worthy of consideration by this Court.  But the importance 

of an issue does not justify transgressing the constitutional bounds of this Court’s 

jurisdiction.  Instead, such an issue should be considered by this Court only in a 

case that presents a proper basis for jurisdiction under our constitution.  Of course, 

this case might well have presented a basis for jurisdiction.  If DeLisle had made 

an argument to the district court challenging the constitutionality of amended 

section 90.702, the district court most likely would have addressed that argument 

in its opinion.  And then—depending on the district court’s ruling—this Court 

would have had either mandatory jurisdiction based on a declaration of invalidity, 

art. V, § 3(b)(1), Fla. Const., or discretionary jurisdiction based on a declaration of 

validity, art. V, § 3(b)(3), Fla. Const.  Yet for some reason, such an argument was 

not presented to the district court.  Parties every day make choices in litigating 

cases that limit their options for review.  And parties ordinarily must live with the 

choices they make.  This Court should not rescue a party from a poor choice by 

exercising jurisdiction where none exists.  

This case should be discharged.  I dissent. 

POLSTON and LAWSON, JJ., concur. 
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