
Committee on Standard Jury 
Instructions in Criminal Cases seeks 
comments on 45 new and amended 
instructions  
 
The Supreme Court Committee on Standard Jury Instructions in Criminal Cases submits the 
following new and amended instructions for comment. The committee proposes the 
following:  
 
7.8 – DRIVING UNDER THE INFLUENCE MANSLAUGHTER 
7.9 – VEHICULAR OR VESSEL HOMICIDE 
11.14(h) – SEXUAL OFFENDER DEFINITIONS 
11.15(l) – SEXUAL PREDATOR DEFINITIONS 
14.1 – THEFT 
14.2 – DEALING IN STOLEN PROPERTY (FENCING) 
14.3 – DEALING IN STOLEN PROPERTY (ORGANIZING) 
14.5 – THEFT OF COMMUNICATION SERVICES 
14.6 – UNAUTHORIZED POSSESSION OF A COMMUNICATIONS DEVICE 
15.2 - CARJACKING 
16.9 – PROMOTING A SEXUAL PERFORMANCE BY A CHILD 
16.12 – LEAVING A CHILD UNATTENDED OR UNSUPERVISED IN A MOTOR VEHICLE 
24.1 – PROHIBITION OF CERTAIN ACTS IN CONNECTION WITH OBSCENE 
MATERIALS – POSSESSION WITH INTENT TO SELL 
24.5 - PROHIBITION OF CERTAIN ACTS IN CONNECTION WITH OBSCENE 
MATERIALS – POSSESSION WITHOUT INTENT TO SELL 
25.17 – CONTRABAND IN COUNTY DETENTION FACILITY 
25.18 – CONTRABAND IN JUVENILE [DETENTION FACILITY] [COMMITMENT 
PROGRAM] 
25.20 – POSSESSION OF CONTRABAND [IN] [UPON THE GROUNDS OF] A STATE 
CORRECTIONAL INSTITUTION 
25.21 – [INTRODUCTION] [REMOVAL] OF CONTRABAND [INTO] [FROM] A STATE 
CORRECTIONAL INSTITUTION 
25.22 - [INTRODUCTION] [REMOVAL] OF CONTRABAND [INTO] [FROM] A 
[DEPARTMENT OF CHILDREN AND FAMILIES] [AGENCY FOR PERSONS WITH 
DISABILITIES] FACILITY 
28.1 – DRIVING UNDER THE INFLUENCE 
28.1(a) - DRIVING UNDER THE INFLUENCE CAUSING PROPERTY DAMAGE OR 
INJURY 
28.2 – [FELONY] DRIVING UNDER THE INFLUENCE 
28.3 - DRIVING UNDER THE INFLUENCE CAUSING SERIOUS BODILY INJURY 
28.4 – LEAVING THE SCENE OF A CRASH INVOLVING [DEATH] [SERIOUS BODILY 
INJURY] [INJURY]  
28.4(a) - LEAVING THE SCENE OF A CRASH INVOLVING ONLY DAMAGE TO AN 
ATTENDED VEHICLE OR ATTENDED PROPERTY 
28.4(b) - LEAVING THE SCENE OF A CRASH INVOLVING DAMAGE TO AN 
UNATTENDED VEHICLE OR UNATTENDED PROPERTY 
28.5 – RECKLESS DRIVING 
28.5(a) – RACING ON A HIGHWAY 



28.6 – FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER 
28.7 - FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER (Siren and Lights 
Activated) 
28.8 - FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER (Siren and Lights 
Activated with High Speed or Reckless Driving) 
28.8(a) - FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER (Siren and Lights 
Activated with High Speed or Reckless Driving Causing Serious Bodily Injury or 
Death) 
28.8(b) – AGGRAVATED FLEEING OR ELUDING 
28.8(c) - AGGRAVATED FLEEING OR ELUDING 
28.8(d) - AGGRAVATED FLEEING OR ELUDING 
28.8(e) - AGGRAVATED FLEEING OR ELUDING 
28.9 – NO VALID DRIVER LICENSE 
28.9(a) – NO VALID COMMERCIAL DRIVER LICENSE 
28.10 – RESTRICTED LICENSE 
28.11 – DRIVING [WHILE [LICENSE] [DRIVING PRIVILEGE] SUSPENDED, 
REVOKED OR CANCELED] [OR] [UNDER SUSPENSION OR REVOCATION 
EQUIVALENT STATUS] WITH KNOWLEDGE 
28.11(a) - DRIVING WHILE DESIGNATED AS A HABITUAL TRAFFIC OFFENDER 
28.11(b) – DRIVING A COMMERCIAL MOTOR VEHICLE WHILE [[DRIVER LICENSE] 
[DRIVING PRIVILEGE] [CANCELED] [SUSPENDED] [REVOKED] [DISQUALIFIED]] 
[UNDER SUSPENSION OR REVOCATION EQUIVALENT STATUS] 
28.12 – OPERATING A MOTOR VEHICLE CARELESSLY OR NEGLIGENTLY CAUSING 
[SERIOUS BODILY INJURY] [DEATH] [WITHOUT HAVING A DRIVER LICENSE] 
[WHILE DRIVER LICENSE CANCELED, SUSPENDED, OR REVOKED FOR SPECIFIED 
REASON] 
28.13 - REFUSAL TO SUBMIT TO TESTING 
28.18 – FAILURE TO OBEY THE LAWFUL ORDER OF A [POLICE] [TRAFFIC] 
OFFICIAL 
 
The committee invites all interested persons to comment on the proposals, reproduced in 
full below. Comments must be received by the committee in either electronic format or hard 
copy on or before September 11, 2020. The committee will review all comments received in 
response to the above proposals at its next meeting and will consider amendments based 
upon the comments received. File your comments electronically to 
CrimJuryInst@flcourts.org, in the format of a Word document. If you cannot file 
electronically, mail a hard copy of the comment to Standard Jury Instructions Committee in 
Criminal Cases, c/o Bart Schneider, General Counsel’s Office, Office of the State Courts 
Administrator, 500 S. Duval Street, Tallahassee 32399-1900.  

7.8 DRIVING UNDER THE INFLUENCE MANSLAUGHTER 
§ 316.193(3)(a), (3)(b), and (3)(c)3., Fla. Stat. 

To prove the crime of Driving Under the Influence Manslaughter, the State must prove the 
following three elements beyond a reasonable doubt: 

1. (Defendant) drove [or was in actual physical control of] a vehicle. 

2. While driving [or in actual physical control of] the vehicle, (defendant) 
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Give 2a or 2b or both as applicable. 

a. was under the influence of [alcoholic beverages] [a chemical substance] [a 
controlled substance] to the extent that [his] [her] normal faculties were 
impaired. 

b. had a [blood] [breath]-alcohol level of .08 or more grams of alcohol per [100 
milliliters of blood] [210 liters of breath]. 

3. As a result of operating the vehicle, (defendant) caused or contributed to the cause of 
the death of [(victim)] [an unborn child]. 

Give if § 316.193(3)(a), (3)(b), and (3)(c)3.b., Fla. Stat., is charged. 

If you find the defendant guilty of Driving Under the Influence Manslaughter, you must further 
determine whether the State proved beyond a reasonable doubt that: 

  (Defendant), at the time of the crash, 

a. knew or should have known that the crash occurred 

and 

b. failed to give information as required by law 

and 

c. failed to render aid as required by law. 

Florida law requires that the driver of any vehicle involved in a crash resulting in injury to or 
death of any person, or damage to any vehicle or other property which is driven or attended by any 
person, must supply [his] [her] name, address, and the registration number of the vehicle [he] [she] is 
driving to any person injured in the crash or to the driver or occupant of or person attending any 
vehicle or other property damaged in the crash.  Upon request and if available, the driver shall also 
exhibit [his] [her] license or permit to drive. 

The driver shall give the same information and, upon request, exhibit his or her license or 
permit, to any police officer who is at the scene of the crash or who is investigating the crash. 

The driver shall also render reasonable assistance to any person injured in the crash, including 
carrying, or the making of arrangements for the carrying, of such person to a physician, surgeon, or 
hospital for medical or surgical treatment if it is apparent that treatment is necessary, or if such 
carrying is requested by the injured person. 

In the event none of the persons specified above are in condition to receive the information to 
which they otherwise would be entitled, and no police officer is present, the driver of a vehicle 



involved in the crash, after trying to fulfill the requirements listed above as much as possible, shall 
immediately report the crash to the nearest office of a duly authorized police authority and supply the 
information specified above. 

Give if applicable. § 316.193(4), Fla. Stat. 

If you find the defendant guilty of Driving Under the Influence Manslaughter, you must also 
determine whether the State has proven beyond a reasonable doubt whether: 

a. the defendant had a [blood] [breath]-alcohol level of .15 or higher while 
driving [or in actual physical control of] the vehicle. 

b. the defendant was accompanied in the vehicle by a person under the age of 18 
years at the time of the Driving Under the Influence. 

Definitions. Give as applicable. 

 § 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” is every device in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

§ 316.1934(1), Fla. Stat. 

“Normal faculties” include but are not limited to the ability to see, hear, walk, talk, judge 
distances, drive an automobile, make judgments, act in emergencies and, in general, to normally 
perform the many mental and physical acts of our daily lives. 

Shaw v. State, 783 So. 2d 1097 (Fla. 5th DCA 2001). 

“Impaired” means diminished in some material respect. 

Give if applicable.  

The option of “on a vehicle” pertains to vehicles such as motorcycles and bicycles. 

“Actual physical control of a vehicle” means the defendant must be physically in [or on] the 
vehicle and have the capability to operate the vehicle, regardless of whether [he] [she] is actually 
operating the vehicle at the time. 

§ 322.01(2), Fla. Stat. 

“Alcoholic beverages” are considered to be substances of any kind and description which 
contain alcohol. 



§ 877.111(1), Fla. Stat. 

(____________) is a chemical substance under Florida law. 

Chapter 893, Fla. Stat. 

(___________) is a controlled substance under Florida law. 

§ 775.021(5), Fla. Stat. 

An “unborn child” means a member of the species Homo sapiens, at any stage of 
development, and who is carried in the womb. 

 

Give if applicable. § 775.021(5)(b), Fla. Stat. 

Driving Under the Influence Manslaughter does not require the State to prove that the 
defendant knew or should have known that (victim) was pregnant or that the defendant intended to 
cause the death of the unborn child. 

Give if appropriate. § 316.1934(2)(a) and (2)(b), Fla. Stat. 

1. If you find from the evidence that while driving [or in actual physical control of] a 
vehicle, the defendant had a blood or breath-alcohol level of .05 or less, you shall 
presume that the defendant was not under the influence of alcoholic beverages to the 
extent that [his] [her] normal faculties were impaired; but this presumption may be 
overcome by other evidence demonstrating that the defendant was under the 
influence of alcoholic beverages to the extent that [his] [her] normal faculties were 
impaired. 

2. If you find from the evidence that while driving [or in actual physical control of] a 
vehicle, the defendant had a blood or breath-alcohol level in excess of .05 but less 
than .08, that fact does not give rise to any presumption that the defendant was or 
was not under the influence of alcoholic beverages to the extent that [his] [her] 
normal faculties were impaired. In such cases, you may consider that evidence along 
with other evidence in determining whether the defendant was under the influence of 
alcoholic beverages to the extent that [his] [her] normal faculties were impaired. 

It is not necessary to instruct on the “prima facie evidence of impairment” in § 316.1934(2)(c), 
Fla. Stat., if the State charged the defendant with driving with a blood or breath-alcohol level of .08 or 
over. In those cases, if the jury finds that the defendant drove with an unlawful blood or breath-alcohol 
level, impairment becomes moot. Tyner v. State, 805 So. 2d 862 (Fla. 2d DCA 2001). 

Defense of inoperability; give if applicable. 



It is a defense to the charge of Driving Under the Influence Manslaughter if at the time of the 
alleged offense, the vehicle was inoperable.  However, it is not a defense if the defendant was driving 
under the influence before the vehicle became inoperable.  Therefore, if you are not convinced 
beyond a reasonable doubt that the vehicle was operable at the time of the alleged offense, you 
should find the defendant not guilty.  However, if you are convinced that the vehicle was operable at 
the time of the alleged offense, then you should find the defendant guilty, if all the other elements of 
the charge have been proved beyond a reasonable doubt. 

Lesser Included Offenses 
 

DRIVING UNDER THE INFLUENCE MANSLAUGHTER — 316.193(3)( a), (3)( b), and (3)( c)3. 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Driving under the Influence  316.193(1) 28.1 

 Driving under the influence 
causing serious bodily 
injury 

316.193(3)(a), 
(3)(b), and (3)(c)2. 

28.3 

 Driving under the influence 
causing damage to person 
or property 

316.193(3)(a), 
(3)(b), and (3)(c)1. 

28.1(a) 

 
 

Comment 
 

This instruction was adopted in 1981 and amended in 1985 [477 So. 2d 985], 1987 [508 So. 2d 
1221], 1992 [603 So. 2d 1175], 1995 [665 So. 2d 212], 1998 [723 So. 2d 123], 2006 [946 So. 2d 1061], 
2009 [6 So. 3d 574], 2016 [190 So. 3d 1055], 2017 [211 So. 3d 995], and 2019 [262 So. 3d 59], and 2020. 

7.9 VEHICULAR OR VESSEL HOMICIDE 
§ 782.071 or § 782.072, Fla. Stat. 

To prove the crime of [Vehicular] [Vessel] Homicide, the State must prove the following three 
elements beyond a reasonable doubt: 

Give 1a, 1b, or 1c as applicable. Element 1a applies to either Vehicular Homicide or Vessel 
Homicide. Element 1b applies to Vehicular Homicide only. Element 1c applies to Vessel Homicide only. 
See § 775.021(5), Fla. Stat. 

1. a.  (Victim) is dead. 

b.  An unborn child is dead by injury to the mother. 



c.  An unborn child is dead. 

2. The death was caused by the operation of a [motor vehicle] [vessel] by (defendant). 

3. (Defendant) operated the [motor vehicle] [vessel] in a reckless manner likely to cause 
the death of or great bodily harm to another person. 

Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 2016). 

 “Great bodily harm” means great as distinguished from slight, trivial, minor, or moderate 
harm, and as such does not include mere bruises.  

Luzardo v. State, 147 So. 3d 1083 (Fla. 3d DCA 2014). 

The State does not have to prove the defendant intended to harm or injure anyone. However, 
the reckless operation of a [motor vehicle] [vessel] requires the State to prove more than a failure to 
use ordinary care. A “reckless manner” means in willful or wanton disregard for the safety of persons 
or property. “Willful” means intentional, knowing and purposeful. “Wanton” means with a conscious 
and intentional indifference to consequences and with the knowledge that damage is likely to be 
done to persons or property. 

§ 782.071(1)(b) or § 782.072(2), Fla. Stat.  Give if applicable. 

If you find the defendant guilty of [Vehicular] [Vessel] Homicide, you must then determine 
whether the State has further proved beyond a reasonable doubt that: 

1. At the time of the accident, (defendant) knew, or should have known, that the 
accident occurred; and 

2. (Defendant) failed to give information and render aid as required by law.  (Read 
applicable portion of § 316.062, Fla. Stat., or § 327.30, Fla. Stat., as charged in 
information or indictment.)  

However, the State is not required to prove (defendant) knew that the accident resulted in 
injury or death. 

Definitions. Applicable only to Vehicular Homicide. 

§ 316.003(4244), Fla. Stat. Some of these terms have their own statutory definitions which 
should be given if necessary.  

A “motor vehicle” is a self-propelled vehicle not operated upon rails or guideway[, but not 
including any bicycle, electric bicycle, motorized scooter, electric personal assistive mobility device, 
mobile carrier, personal delivery device, swamp buggy, or moped]. 

Give if applicable. § 782.071(2), Fla. Stat.   



An “unborn child” means a member of the species homo sapiens, at any stage of 
development, who is carried in the womb. 

§ 327.02(46) Fla. Stat. Applicable only to Vessel Homicide. 

“Vessel” is synonymous with boat and includes every description of watercraft, barge, and 
airboat, other than a seaplane on the water, used or capable of being used as a means of 
transportation on water. 

§ 327.02(33), Fla. Stat. Applicable only to Vessel Homicide. 

“Operate” means to be in charge of, in command of, or in actual physical control of a vessel 
upon the waters of this state, to exercise control over or to have responsibility for a vessel’s 
navigation or safety while the vessel is underway upon the waters of this state, or to control or steer a 
vessel being towed by another vessel upon the waters of the state. 

Lesser Included Offenses 

VEHICULAR OR VESSEL HOMICIDE – 782.071 or 782.072 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Reckless driving   316.192 28.5 

Reckless operation of vessel  327.33  

 Culpable negligence  784.05(2) 8.9 

 Culpable negligence 784.05(1) 8.9 

 

Comments 

The decedent’s conduct may only be asserted as a defense to vehicular homicide when that 
conduct could be viewed as the sole proximate cause of the accident which resulted in the death or 
unless there is some reason why it would be unjust or unfair to impose criminal liability. See Union v. 
State, 642 So. 2d 91, 94 (Fla. 1st DCA 1994); see also Miller v. State, 250 So. 3d 144 (Fla. 1st DCA 2018); 
Reaves v. State, 979 So. 2d 1066, 1069 (Fla. 1st DCA 2008); Michel v. State, 752 So. 2d 6, 12 (Fla. 5th DCA 
2000); and Nunez v. State, 721 So. 2d 346, 347 (Fla. 2d DCA 1998).  

This instruction was adopted in 1981 and amended in 1989, 2006 [946 So. 2d 1061], 2008 [994 
So. 2d 1038], 2015 [176 So. 3d 938], and 2019 [262 So. 3d 59], and 2020. 

11.14(h) SEXUAL OFFENDER DEFINITIONS 

§ 943.0435(1), Fla. Stat. 



 Definitions. 

 “Sexual offender” means a person who (Insert the appropriate criteria specified by § 
943.0435(1)), Fla. Stat. 

“Convicted” means there has been a determination of guilt as a result of a trial or the entry of 
a plea of guilty or nolo contendere, regardless of whether adjudication is withheld.  (Note to Judge: 
For juvenile, military, federal and out of state convictions see § 943.0435(1), Fla. Stat.) 

 “Change in status at an institution of higher education” means the commencement or 
termination of enrollment, including, but not limited to, traditional classroom setting or online 
courses, or employment, whether for compensation or as a volunteer, at an institution of higher 
education or a change in location of enrollment or employment, whether for compensation or as a 
volunteer, at an institution of higher education. 

“Electronic mail address” means a destination, commonly expressed as a string of characters, 
to which electronic mail may be sent or delivered. 

“Institution of higher education” means a career center, community college, college, state 
university, or independent postsecondary institution. 

“Internet identifier” means any designation, moniker, screen name, username, or other name 
used for self-identification to send or receive social Internet communication. “Internet identifier” does 
not include a date of birth, social security number, personal identification number (PIN), or password.  

“Social Internet communication” means any communication through a commercial social 
networking website or application software. The term does not include any of the following:  

1. Communication for which the primary purpose is the facilitation of commercial transactions 
involving goods or services;  

2. Communication on an Internet website for which the primary purpose of the website is the 
dissemination of news; or  

3. Communication with a governmental entity. 

“Commercial social networking website” means a commercially operated Internet website 
that allows users to create web pages or profiles that provide information about themselves and are 
available publicly or to other users and that offers a mechanism for communication with other users, 
such as a forum, chat room, electronic mail, or instant messenger. 

“Application software” means any computer program designed to run on a mobile device such 
as a smartphone or tablet computer, that allows users to create web pages or profiles that provide 
information about themselves and are available publicly or to other users, and that offers a 
mechanism for communication with other users through a forum, a chatroom, electronic mail, or an 
instant messenger. 



 “Physical residential address” does not include a post office box, but may be a location that 
has no specific street address. 

“Permanent residence” means a place where the person abides, lodges, or resides for 3 or 
more consecutive days. 

“Professional license” means the document of authorization or certification issued by an 
agency of this state for a regulatory purpose, or by any similar agency in another jurisdiction for a 
regulatory purpose, to a person to engage in an occupation or to carry out a trade or business. 

“Temporary residence” means a place where the person abides, lodges, or resides, including, 
but not limited to, vacation, business, or personal travel destinations in or out of this state, for a 
period of 3 or more days in the aggregate during any calendar year and which is not the person’s 
permanent address or, for a person whose permanent residence is not in this state, a place where the 
person is employed, practices a vocation, or is enrolled as a student for any period of time in this 
state. 

“Transient residence” means a place or county where a person lives, remains, or is located for 
a period of 3 or more days in the aggregate during a calendar year and which is not the person’s 
permanent or temporary address. The term includes, but is not limited to, a place where the person 
sleeps or seeks shelter and a location that has no specific street address. 

“Vehicles owned” means any motor vehicle which is registered, coregistered, leased, titled, or 
rented by a sexual predator or sexual offender; a rented vehicle that a sexual predator or sexual 
offender is authorized to drive; or a vehicle for which a sexual predator or sexual offender is insured 
as a driver. The term also includes any motor vehicle which is registered, coregistered, leased, titled, 
or rented by a person or persons residing at a sexual predator’s or sexual offender’s permanent 
residence for 3 or more consecutive days. 

Personal delivery devices, mobile carriers, and special mobile equipment are defined in § 
316.003, Fla. Stat. and Many of these terms have their own statutory definition which should be defined 
if applicable.  

 “Motor vehicle” means an automobile, motorcycle, truck, trailer, semitrailer, truck tractor 
and semitrailer combination, or any other vehicle operated on the roads of this state, used to 
transport persons or property, and propelled by power other than muscular power [but the term does 
not include traction engines, road rollers, motorized scooters, micromobility devices, personal 
delivery devices, mobile carriers, special mobile equipment, vehicles that run only upon a track, 
bicycles, electric bicycles, swamp buggies, or mopeds]. 

[“Motor vehicle” includes a recreational vehicle-type unit primarily designed as temporary 
living quarters for recreational, camping, or travel use, which either has its own motive power or is 
mounted on or drawn by another vehicle.] There are additional definitions for recreational vehicle-type 
units in § 320.01(1)(b), Fla. Stat. that may need to be given. 

Comment 



This instruction was adopted in 2008 [983 So. 2d 531] and amended in 2012 [85 So. 3d 1090], 
2013 [113 So. 3d 754], 2016 [195 So. 3d 1088], 2018 [249 So. 3d 554], and 2018 [260 So. 3d 1024], and 
2020. 

11.15(l) SEXUAL PREDATOR DEFINITIONS 

§ 775.21(2) and (4), Fla. Stat. 

 Definitions. 

 “Sexual predator” means a person who: 

has been designated a sexual predator, in a written order of a Florida court, on or 
after October 1, 1993; and 
 
has not received a pardon for the offense(s) necessary for the designation as a sexual 
predator; and 
  
the written order designating the defendant a sexual predator has not been set aside 
in any judicial proceeding. 
 

 “Change in status at an institution of higher education” means the commencement or 
termination of enrollment, including, but not limited to, traditional classroom setting or online 
courses, or employment, whether for compensation or as a volunteer, at an institution of higher 
education or a change in location of enrollment or employment, whether for compensation or as a 
volunteer, at an institution of higher education. 

“Community” means any county where the sexual predator lives or otherwise establishes or 
maintains a permanent, temporary, or transient residence. 

“Convicted” means there has been a determination of guilt as a result of a trial or the entry of 
a plea of guilty or nolo contendere, regardless of whether adjudication is withheld.  (Note to Judge: 
For military, federal and out of state convictions, see § 775.21(2)(e), Fla. Stat.) 

“Electronic mail address” means a destination, commonly expressed as a string of characters, 
to which electronic mail may be sent or delivered. 

“Institution of higher education” means a career center, community college, college, state 
university, or independent postsecondary institution. 

 “Internet identifier” means any designation, moniker, screen name, username, or other name 
used for self-identification to send or receive social Internet communication. “Internet identifier” does 
not include a date of birth, social security number, personal identification number (PIN), or password. 

 “Social Internet communication” means any communication through a commercial social 
networking website or application software. The term does not include any of the following: 



1. Communication for which the primary purpose is the facilitation of commercial transactions 
involving goods or services; 

2. Communication on an Internet website for which the primary purpose of the website is the 
dissemination of news; or 

3. Communication with a governmental entity. 

 “Commercial social networking website” means a commercially operated Internet website 
that allows users to create web pages or profiles that provide information about themselves and are 
available publicly or to other users and that offers a mechanism for communication with other users, 
such as a forum, chat room, electronic mail, or instant messenger. 

“Application software” means any computer program designed to run on a mobile device such 
as a smartphone or tablet computer, that allows users to create web pages or profiles that provide 
information about themselves and are available publicly or to other users, and that offers a 
mechanism for communication with other users through a forum, a chatroom, electronic mail, or an 
instant messenger. 

“Physical residential address” does not include a post office box, but may be a location that 
has no specific street address. 

“Permanent residence” means a place where the person abides, lodges, or resides for 3 or 
more consecutive days. 

“Professional license” means the document of authorization or certification issued by an 
agency of this state for a regulatory purpose, or by any similar agency in another jurisdiction for a 
regulatory purpose, to a person to engage in an occupation or to carry out a trade or business. 

“Temporary residence” means a place where the person abides, lodges, or resides including, 
but not limited to, vacation, business, or personal travel destinations in or out of this state, for a 
period of 3 or more days in the aggregate during any calendar year and which is not the person’s 
permanent address or, for a person whose permanent residence is not in this state, a place where the 
person is employed, practices a vocation, or is enrolled as a student for any period of time in this 
state. 

“Transient residence” means a place or county where a person lives, remains, or is located for 
a period of 3 or more days in the aggregate during a calendar year and which is not the person’s 
permanent or temporary address. The term includes, but is not limited to, a place where the person 
sleeps or seeks shelter and a location that has no specific street address. 

“Vehicles owned” means any motor vehicle which is registered, coregistered, leased, titled, or 
rented by a sexual predator or sexual offender; a rented vehicle that a sexual predator or sexual 
offender is authorized to drive; or a vehicle for which a sexual predator or sexual offender is insured 
as a driver. The term also includes any motor vehicle which is registered, coregistered, leased, titled, 



or rented by a person or persons residing at a sexual predator’s or sexual offender’s permanent 
residence for 3 or more consecutive days. 

Personal delivery devices, mobile carriers, and special mobile equipment are defined in § 
316.003, Fla. Stat. and Many of these terms have their own statutory definition which should be defined 
if applicable.  

 “Motor vehicle” means an automobile, motorcycle, truck, trailer, semitrailer, truck tractor 
and semitrailer combination, or any other vehicle operated on the roads of this state, used to 
transport persons or property, and propelled by power other than muscular power [but the term does 
not include traction engines, road rollers, motorized scooters, micromobility devices, personal 
delivery devices, mobile carriers, special mobile equipment, vehicles that run only upon a track, 
bicycles, electric bicycles, swamp buggies, or mopeds]. 

[“Motor vehicle” includes a recreational vehicle-type unit primarily designed as temporary 
living quarters for recreational, camping, or travel use, which either has its own motive power or is 
mounted on or drawn by another vehicle.] There are additional definitions for recreational vehicle-type 
units in § 320.01(1)(b), Fla. Stat. that may need to be given. 

Comment 

This instruction was adopted in 2008 [983 So. 2d 531] and amended in 2012 [85 So. 3d 1090], 
2013 [113 So. 3d 754], 2016 [195 So. 3d 1088], 2018 [249 So. 3d 554], and 2018 [260 So. 3d 1024], and 
2020. 

14.1 THEFT 

§ 812.014, Fla. Stat. 

 To prove the crime of Theft, the State must prove the following two elements beyond a 
reasonable doubt: 

1. (Defendant) knowingly and unlawfully [obtained or used] [endeavored to obtain or to 
use] the (property alleged) of (victim). 

2. [He] [She] did so with intent to, either temporarily or permanently, 

a. deprive (victim) of [his] [her] right to the property or any benefit from it. 

b. appropriate the property of (victim) to [his] [her] own use or to the use of any 
person not entitled to it. 

 Degrees. Give as applicable. 

 If you find the defendant guilty of Theft, you must also determine if the State has proved 
beyond a reasonable doubt whether: 



a. the value of the property taken was $100,000 or more. 

b. the value of the property taken was $20,000 or more but less than $100,000.  

c. the value of the property taken was $10,000 or more but less than $20,000.  

d. the value of the property taken was $5,000 or more but less than $10,000.  

e. the value of the property taken was $750 or more but less than $5,000.  

f. the value of the property taken was $100 or more but less than $750.  

g. the value of the property taken was less than $100.  

h. the property taken was a semitrailer that was deployed by a law enforcement 
officer.  

i. the property taken was cargo valued at $50,000 or more that has entered the 
stream of commerce from the shipper’s loading platform to the consignee’s 
receiving dock.  

j. the property taken was cargo valued at less than $50,000 that has entered the 
stream of commerce from the shipper’s loading platform to the consignee’s 
receiving dock. 

k. the property taken was emergency medical equipment valued at $300 or more 
that was taken from [a licensed facility] [an emergency medical aircraft or 
vehicle]. 

l. the property taken was law enforcement equipment valued at $300 or more that 
was taken from an authorized emergency vehicle.  

m. (defendant), individually or in concert with one or more persons, coordinated the 
activities of another in committing the theft and the value of the property taken 
was more than $3,000. 

n. the stolen property was [a will, codicil, or other testamentary instrument] [a 
firearm] [a motor vehicle] [a commercially farmed animal] [an aquaculture species 
raised at a certified aquaculture facility] [a fire extinguisher that, at the time of the 
taking, was installed in a building for the purpose of fire prevention and control] 
[2,000 or more pieces of citrus fruit] [taken from a legally posted construction site] 
[a stop sign] [anhydrous ammonia] [a controlled substance. Under Florida law, 
(name of controlled substance) is a controlled substance.]  

o. the value of the property taken was $100 or more but less than $750, and was 
taken from [a dwelling] [the unenclosed curtilage of a dwelling]. 



 Give if applicable but only in cases of grand theft. § 812.014(2)(a)3, Fla. Stat. 

 If you find the defendant guilty of theft, you must also determine if the State has proved 
beyond a reasonable doubt whether:  

p. in the course of committing the theft, (defendant) used a motor vehicle as an 
instrumentality, other than merely as a getaway vehicle, to assist in committing 
the theft and thereby damaged the real property of another. 

q. in the course of committing the theft, (defendant) caused more than $1,000 in 
damage to the [real] [personal] property of another.  

 State of emergency. Applies only to elements b, c, d, j, k and l above. 

 If you find (defendant) guilty of theft, you must also determine if the State has proved beyond 
a reasonable doubt whether: 

r. the theft was committed within a county that was subject to a state of emergency 
that had been declared by the governor under Chapter 252, the “State Emergency 
Management Act”  

  and 

the perpetration of the theft was facilitated by conditions arising from the 
emergency.  

Inferences. Give if applicable. § 812.022(1), Fla. Stat. 

 Proof that a personIf you find that the defendant presented false identification, or 
identification not current in respect to name, address, place of employment, or other material aspect 
in connection with the leasing of personal property, or failed to return leased property within 72 
hours of the termination of the leasing agreement, unless satisfactorily explained, gives rise to an 
inferencethere is a satisfactory explanation, you may infer that the property was obtained or is now 
used with unlawful intent to commit theft. 

 § 812.022(2), Fla. Stat. 

 Proof of possession of recently stolen property, unless satisfactorily explained, gives rise to an 
inference that the person in possession of the property knew or should have known that the property 
had been stolen.If you find that the defendant possessed property and you further find that this 
property had been recently stolen, unless there is a satisfactory explanation for that possession, you 
may infer that [he] [she] knew the property had been stolen.  

 To “possess” property means that the defendant a) knew of the existence of the property and 
b) intentionally exercised control over it.   



Give if applicable.  

Control can be exercised over property whether it is carried on a person, near a person, or in a 
completely separate location. Mere proximity to property does not establish that the person 
intentionally exercised control over it in the absence of additional evidence. Control can be 
established by proof that the person had direct personal power to control the property or the present 
ability to direct its control by another.   

Joint possession. 

Possession of property may be sole or joint, that is, two or more persons may possess it. 

 § 812.022(3), Fla. Stat. Do not give unless there is evidence of the fair market value of the stolen 
property. Barfield v. State, 613 So. 2d 507 (Fla. 1st DCA 1993). 

 Proof of the purchase or sale of stolen property at a price substantially below the fair market 
value, unless satisfactorily explained, gives rise to an inference that the person buying or selling the 
property knew or should have known that the property had been stolen.If you find that the defendant 
purchased or sold property that had been stolen at a price substantially below the fair market value, 
unless there is a satisfactory explanation, you may infer that [he] [she] knew the property had been 
stolen.  

 § 812.022(4), Fla. Stat. Give explanation of “to possess property” if requested. 

 Proof of the purchase or sale of stolen property by a dealer in property, out of the regular 
course of business or without the usual indicia of ownership other than mere possession, unless 
satisfactorily explained, gives rise to an inference that the person buying or selling the property knew 
or should have known that it had been stolen.If you find that the defendant was a dealer in property 
and you further find that [he] [she] purchased or sold stolen property out of the regular course of 
business or without the usual indicia of ownership other than mere possession, unless there is a 
satisfactory explanation, you may infer that [he] [she] knew that the property had been stolen.  

 § 812.022(5), Fla. Stat. Give explanation of “to possess property” if requested. 

 Proof that a dealer who regularly deals in used property possesses stolen property upon 
which a name and phone number of a person other than the offeror of the property are conspicuously 
displayed gives rise to an inference that the dealer possessing the property knew or should have 
known that the property was stolen.If you find that the defendant was a dealer who regularly deals in 
used property and you further find that [he] [she] possessed stolen property upon which a name and 
phone number of a person other than the offeror of the property are conspicuously displayed, you 
may infer that [he] [she] knew that the property was stolen.  

 § 812.022(6), Fla. Stat.  



 Proof that a person was in possession of a stolen motor vehicle and that the ignition 
mechanism of the motor vehicle had been bypassed or the steering wheel locking mechanism had 
been broken or bypassed, unless satisfactorily explained, gives rise to an inference that the person in 
possession of the stolen motor vehicle knew or should have known that the motor vehicle had been 
stolen.If you find that the defendant possessed a motor vehicle that had been stolen, and you further 
find that the ignition mechanism had been bypassed, or the steering wheel locking mechanism had 
been broken or bypassed, unless there is a satisfactory explanation, you may infer that [he] [she] 
knew the motor vehicle had been stolen. To “possess” a motor vehicle means that the defendant a) 
knew of the existence of the motor vehicle and b) intentionally exercised control over it.   

 Definitions.  Give if applicable. 

 § 316.003, Fla. Stat. 

 “Authorized emergency vehicles” are vehicles of the fire department (fire patrol), police 
vehicles, and such ambulances and emergency vehicles of municipal departments, public service 
corporations operated by private corporations, the Department of Environmental Protection, the 
Department of Health, the Department of Transportation, and the Department of Corrections as are 
designated or authorized by their respective department or the chief of police of an incorporated city 
or any sheriff of any of the various counties. 

 § 812.012(1), Fla. Stat. 

 “Cargo” means partial or entire shipments, containers, or cartons of property which are 
contained in or on a trailer, motortruck, aircraft, vessel, warehouse, freight station, freight 
consolidation facility, or air navigation facility. 

 § 812.014(2), Fla. Stat. 

 “Conditions arising from the emergency” means civil unrest, power outages, curfews, 
voluntary or mandatory evacuations, or a reduction in the presence of or response time for first 
responders or homeland security personnel. 

 § 810.011(2), Fla. Stat.; Dubose v. State, 210 So. 3d 641 (Fla. 2017). 

“Dwelling” means a building [or conveyance] of any kind, whether such building [or 
conveyance] is temporary or permanent, mobile or immobile, which has a roof over it and is designed 
to be occupied by people lodging therein at night, together with the enclosed space of ground and 
outbuildings immediately surrounding it. [The enclosure need not be continuous as it may have an 
ungated opening for entering and exiting.] For purposes of theft, a “dwelling” includes an attached 
porch or attached garage.  

 § 812.014(2)(b)3, Fla. Stat. 



 “Emergency medical aircraft or vehicle” means any aircraft, ambulance or other vehicle used 
as an emergency medical service vehicle that has been issued a permit in accordance with Florida law. 

 § 812.014(2)(b)3, Fla. Stat. 

 “Emergency medical equipment” means mechanical or electronic apparatus used to provide 
emergency service and care or to treat medical emergencies. 

 § 395.002(9), Fla. Stat. 

 “Emergency services and care” means medical screening, examination, and evaluation by a 
physician, or other medically appropriate personnel under the supervision of a physician, to 
determine if an emergency medical condition exists, and if it does, the care, treatment, or surgery by a 
physician necessary to relieve or eliminate the emergency medical condition, within the service 
capability of the facility. 

 § 812.014(2)(b)4, Fla. Stat., and § 943.10, Fla. Stat. 

 “Law enforcement equipment” means any property, device, or apparatus used by a law 
enforcement officer in the officer’s official business.  A law enforcement officer is any person who is 
elected, appointed, or employed full time by any municipality or the state or any political subdivision 
thereof; who is vested with authority to bear arms and make arrests; and whose primary 
responsibility is the prevention and detection of crime or the enforcement of the penal, criminal, 
traffic, or highway laws of the state.  This definition includes all certified supervisory and command 
personnel whose duties include, in whole or in part, the supervision, training, guidance, and 
management responsibilities of full-time law enforcement officers, part-time law enforcement 
officers, or auxiliary law enforcement officers but does not include support personnel employed by 
the employing agency. 

 § 810.09(2)(d), Fla. Stat. 

 If the construction site is greater than one acre in area, see § 810.09(2)(d)1, Fla. Stat., and § 
810.011(5)(a), Fla. Stat. 

 A “legally posted construction site” means a construction site of one acre or less in area with a 
sign prominently placed on the property where the construction permits are located, in letters no less 
than two inches in height, that reads in substantially the following manner:  “THIS AREA IS A 
DESIGNATED CONSTRUCTION SITE, AND ANYONE WHO TRESPASSES ON THIS PROPERTY COMMITS A 
FELONY.” 

 § 395.002(16), Fla. Stat. 

 “Licensed facility” means a hospital, ambulatory surgical center, or mobile surgical facility 
licensed by the Florida Agency for Health Care Administration.  See chapter 395, Fla. Stat. 



 Medrano v. State, 199 So. 3d 413 (Fla. 4th DCA 2016); § 320.01, Fla. Stat. (Some of these terms 
have their own statutory definitions, which should be given if necessary.) 

“Motor vehicle” means an automobile, motorcycle, truck, trailer, semitrailer, truck tractor and 
semitrailer combination, or any other vehicle operated on the roads of this state, used to transport 
persons or property, and propelled by power other than muscular power, but the term does not 
include traction engines, road rollers, motorized scooters, micromobility devices, personal delivery 
devices, mobile carriers, special mobile equipment, vehicles that run only upon a track, bicycles, 
electric bicycles, swamp buggies, or mopeds. 

 § 810.09(1)(b), Fla. Stat. 

 “Unenclosed curtilage” means the unenclosed land or grounds, and any outbuildings, that are 
directly and intimately adjacent to and connected with the dwelling and necessary, convenient, and 
habitually used in connection with that dwelling. 

 § 812.012(3), Fla. Stat. 

 “Obtains or uses” means any manner of 

a. Taking or exercising control over property. 

b. Making any unauthorized use, disposition, or transfer of property. 

c. Obtaining property by fraud, willful misrepresentation of a future act, or false 
promise. 

d. Conduct previously known as stealing; larceny; purloining; abstracting; 
embezzlement; misapplication; misappropriation; conversion; or obtaining money 
or property by false pretenses, fraud, deception; or other conduct similar in 
nature. 

 “Endeavor” means to attempt or try. 

 

 § 812.012(4), Fla. Stat. 

 “Property” means anything of value, and includes: 

[real property, including things growing on, affixed to and found in land.]  

[tangible or intangible personal property, including rights, privileges, interests, and 
claims.]  

[services.] 



 § 812.012(6), Fla. Stat. 

 “Services” means anything of value resulting from a person’s physical or mental labor or skill, 
or from the use, possession, or presence of property, and includes: 

[repairs or improvements to property.] 

[professional services.] 

[private, public or government communication, transportation, power, water, or 
sanitation services.] 

[lodging accommodations.]  

[admissions to places of exhibition or entertainment.] 

 § 812.012(10), Fla. Stat. 

 “Value” means the market value of the property at the time and place of the offense, or if that 
value cannot be satisfactorily ascertained, the cost of replacement of the property within a 
reasonable time after the offense. 

 If the exact value of the property cannot be ascertained, you should attempt to determine a 
minimum value.  If you cannot determine the minimum value, you must find the value is less than 
$100. 

 Theft of an Instrument.  Give if applicable. 

 In the case of a written instrument that does not have a readily ascertainable market value, 
such as a check, draft, or promissory note, the value is the amount due or collectible. 

 In the case of any other instrument that creates, releases, discharges or otherwise affects any 
valuable legal right, privilege, or obligation, the value is the greatest amount of economic loss that the 
owner of the instrument might reasonably suffer by virtue of the loss of the instrument. 

 Theft of a Trade Secret. Give if applicable. 

 The value of a trade secret that does not have a readily ascertainable market value is any 
reasonable value representing the damage to the owner suffered by reason of losing an advantage 
over those who do not know of or use the trade secret. 

 Theft Pursuant to One Scheme. Give if applicable. 

 Amounts of value of separate properties involved in thefts committed pursuant to one 
scheme or course of conduct, whether the thefts are from the same person or several persons, may be 
added together to determine the total value of the theft. 



 Good faith defense. Give if applicable. Cliff Berry, Inc. v. State, 116 So. 3d 394 (Fla. 3d DCA 2012). 

It is a defense to the charge of Theft if (defendant) had an honest, good faith belief that [he] 
[she] had the right to possess the (property alleged) of (victim).  

If you have a reasonable doubt about whether (defendant) had an honest, good faith belief, 
even though unreasonable or mistaken, that [he] [she] had the right to possess the (property alleged) 
of (victim), you should find [him] [her] not guilty of Theft. 

If you find the State proved beyond a reasonable doubt the defendant did not have a honest, 
good faith belief that [he] [she] had the right to possess the (property alleged) of (victim), you should 
find [him] [her] guilty, if all of the elements of Theft have been proven beyond a reasonable doubt.  

Lesser Included Offenses 

GRAND THEFT — FIRST DEGREE (PROPERTY VALUED AT $100,000 OR MORE) — 812.014(2)(a) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Grand theft — second degree  812.014(2)(b) 14.1 

Grand theft — third degree  812.014(2)(c)1.,2.,3. 14.1 

Petit theft — first degree  812.014(2)(e) 14.1 

Petit theft — second degree  812.014(3)(a) 14.1 

 Trade secrets 812.081  

 

GRAND THEFT — SECOND DEGREE (PROPERTY VALUED AT $20,000 OR MORE BUT LESS THAN 
$100,000) — 812.014(2)(b) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Grand theft — third degree  812.014(2)(c)1.,2.,3.  14.1 

Petit theft — first degree  812.014(2)(e) 14.1 

Petit theft — second degree  812.014(3)(a) 14.1 

 Trade secrets 812.081  

 



GRAND THEFT — THIRD DEGREE (PROPERTY VALUED AT $750 OR MORE BUT LESS THAN $20,000) — 
812.014(2)(c) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Petit theft — first degree  812.014(2)(e) 14.1 

Petit theft — second degree  812.014(3)(a) 14.1 

 Trade secrets 812.081  

 

GRAND THEFT — THIRD DEGREE (A MOTOR VEHICLE) — 

812.014(2) (c)6 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Trespass to conveyance 810.08 13.3 

 

GRAND THEFT — THIRD DEGREE (PROPERTY VALUED AT $100 OR MORE BUT LESS THAN $750 AND 
TAKEN FROM DWELLING) — 812.014(2)(d) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Petit theft — first degree   812.014(2)(e) 14.1 

Petit theft — second degree None 812.014(3)(a) 14.1 

 

PETIT THEFT — FIRST DEGREE — 812.014(2)(e) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Petit theft — second degree  812.014(3)(a) 14.1 

 None   

 

 



PETIT THEFT — FIRST DEGREE — 812.014(3)(b) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Petit theft — second degree  812.014(3)(a) 14.1 

 None   

 

PETIT THEFT — SECOND DEGREE — 812.014(3)(a) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 None   

 

FELONY PETIT THEFT — 812.014(3)(c) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Petit theft — first degree  812.014(3)(b) 14.1 

Petit theft — second degree  812.014(3)(a) 14.1 

 

Comments 

 It is error to inform the jury of a prior theft conviction. Therefore, if the information or 
indictment contains an allegation of one or more prior theft convictions, do not read that allegation and 
do not send the information or indictment into the jury room.  If the defendant is found guilty of a theft, 
the historical fact of a previous theft conviction shall be determined beyond a reasonable doubt in a 
bifurcated proceeding. State v. Harbaugh, 754 So. 2d 691 (Fla. 2000). 

According to § 705.102, Fla. Stat., whenever any person finds lost or abandoned property, such 
person must report the description and location of the property to a law enforcement officer. Any 
person who unlawfully appropriates such lost or abandoned property to his or her own use commits 
Theft. In such cases, a special instruction will be required.  

 This instruction was adopted in 1981 and amended in 1985 [477 So. 2d 985], 1987 [508 So. 2d 
1221], 1989 [543 So. 2d 1205], 1992 [603 So. 2d 1175], 2003 [850 So. 2d 1272], 2005 [911 So. 2d 766 
and 915 So. 2d 609], 2008 [986 So. 2d 563], 2013 [109 So. 3d 721], 2016 [190 So. 3d 614], 2018 [256 So. 
3d 1316], and 2020 [288 So. 3d 540], and 2020. 



14.2 DEALING IN STOLEN PROPERTY (FENCING) 

§ 812.019(1), Fla. Stat. 

 

 To prove the crime of Dealing in Stolen Property (Fencing), the State must prove the 
following two elements beyond a reasonable doubt: 

 

1. (Defendant) [trafficked in] [endeavored to traffic in] (property alleged). 
 
2. (Defendant) knew or should have known that (property alleged) was stolen. 

 

 Inferences. Give if applicable. § 812.022(2), Fla. Stat. 

 Proof of possession of recently stolen property, unless satisfactorily explained, gives rise to 
an inference that the person in possession of the property knew or should have known that the 
property had been stolen.If you find that the defendant possessed property and you further find 
that this property had been recently stolen, unless there is a satisfactory explanation for that 
possession, you may infer that [he] [she] knew or should have known that the property had been 
stolen.  

 To “possess” property means that the defendant a) knew of the existence of the property 
and b) intentionally exercised control over it.   

Give if applicable.  

Control can be exercised over property whether it is carried on a person, near a person, or 
in a completely separate location. Mere proximity to property does not establish that the person 
intentionally exercised control over it in the absence of additional evidence. Control can be 
established by proof that the person had direct personal power to control the property or the 
present ability to direct its control by another.   

Joint possession. 

Possession of property may be sole or joint, that is, two or more persons may possess it. 

  Inferences. Give if applicable. § 812.022(3), Fla. Stat. Do not give unless there is evidence of the 
fair market value of the stolen property. Barfield v. State, 613 So. 2d 507 (Fla. 1st DCA 1993). 

 Proof of the purchase or sale of stolen property at a price substantially below the fair 
market value, unless satisfactorily explained, gives rise to an inference that the person buying or 
selling the property knew or should have known that the property had been stolen.If you find that 
the defendant purchased or sold property that had been stolen at a price substantially below the 



fair market value, unless there is a satisfactory explanation, you may infer that [he] [she] knew or 
should have known that the property had been stolen.   

 § 812.022(4), Fla. Stat. Give explanation of “to possess property” if requested. 

 Proof of the purchase or sale of stolen property by a dealer in property, out of the regular 
course of business or without the usual indicia of ownership other than mere possession, unless 
satisfactorily explained, gives rise to an inference that the person buying or selling the property 
knew or should have known that it had been stolen.If you find that the defendant was a dealer in 
property and you further find that [he] [she] purchased or sold stolen property out of the regular 
course of business or without the usual indicia of ownership other than mere possession, unless 
there is a satisfactory explanation, you may infer that [he] [she] knew or should have known that 
the property had been stolen.   

 

 § 812.022(5), Fla. Stat. Give explanation of “to possess property” if requested. 

 Proof that a dealer who regularly deals in used property possesses stolen property upon 
which a name and phone number of a person other than the offeror of the property are 
conspicuously displayed gives rise to an inference that the dealer possessing the property knew or 
should have known that the property was stolen.If you find that the defendant was a dealer who 
regularly deals in used property and you further find that [he] [she] possessed stolen property upon 
which a name and phone number of a person other than the offeror of the property are 
conspicuously displayed, you may infer that [he] [she] knew or should have known that the 
property was stolen.   

 § 812.022(6), Fla. Stat.  

 Proof that a person was in possession of a stolen motor vehicle and that the ignition 
mechanism of the motor vehicle had been bypassed or the steering wheel locking mechanism had 
been broken or bypassed, unless satisfactorily explained, gives rise to an inference that the person 
in possession of the stolen motor vehicle knew or should have known that the motor vehicle had 
been stolen.If you find that the defendant possessed a motor vehicle that had been stolen, and you 
further find that the ignition mechanism had been bypassed, or the steering wheel locking 
mechanism had been broken or bypassed, unless there is a satisfactory explanation, you may infer 
that [he] [she] knew or should have known that the motor vehicle had been stolen. To “possess” a 
motor vehicle means that the defendant a) knew of the existence of the motor vehicle and b) 
intentionally exercised control over it.   

 Definitions. 

 § 812.012(3), Fla. Stat. 

 “Property” means anything of value, and includes: real property, including things growing 
on, affixed to and found in land; tangible or intangible personal property, including rights, 
privileges, interests, and claims; and services. 



 

 §§ 812.012(6), 812.028(3), Fla. Stat. 

 “Stolen property” means property that has been the subject of any criminally wrongful 
taking or if the property has not been stolen, that it was offered for sale to (defendant) as stolen 
property. 

 

 § 812.012(7), Fla. Stat. 

 “Traffic” means: to sell, transfer, distribute, dispense or otherwise dispose of property; and 
to buy, receive, possess, obtain control of or use property with the intent to sell, transfer, distribute, 
dispense or otherwise dispose of that property. 

 

Give if both theft and dealing in stolen property are submitted to the jury: 

 You will receive separate verdict forms for theft and dealing in stolen property as the 
defendant was charged with both crimes. 

 

If you find that the State has not proven theft and dealing in stolen property, then you are 
to find the defendant not guilty of both offenses. 

 

If you find that the State has proven theft, but not dealing in stolen property, then you are 
to find the defendant guilty of theft and not guilty of dealing in stolen property. 

 

If you find that the State has proven dealing in stolen property, but not theft, then you are 
to find the defendant guilty of dealing in stolen property and not guilty of theft. 

 

If you find that the State has proven both theft and dealing in stolen property, you must 
then decide whether both offenses were in connection with one scheme or course of conduct.  “One 
scheme or course of conduct” means that there was no meaningful disruption of the defendant’s 
conduct by either an interval of time or a set of circumstances.   

 

If you find that both theft and dealing in stolen property were proven by the State, and the 
offenses were not in connection with one scheme or course of conduct, then you are to find the 
defendant guilty of both theft and dealing in stolen property.   



 

If you find that both theft and dealing in stolen property were proven by the State, and the 
offenses were in connection with one scheme or course of conduct, then the defendant must be 
convicted of either theft or dealing in stolen property.  In making your decision, you must 
determine whether the defendant is more of a common thief or more of a trafficker.  This 
determination rests on the defendant’s intended use of the stolen property.  The defendant is a 
“common thief” if [he][she] had the intent to appropriate the property to [his] [her] own use or to 
the use of any person not entitled to the use of the property.  The defendant is a “trafficker” if 
[he][she] had the intent to traffic in the stolen property.  If you find the defendant more of a 
“common thief,” then you are to find the defendant guilty of theft only.  If you find the defendant 
more of a “trafficker,” then you are to find the defendant guilty of dealing in stolen property only. 

 

Lesser Included Offenses 

 

DEALING IN STOLEN PROPERTY — TRAFFICKING — 812.019(1) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None Grand theft — third degree 812.014(2)(c) 14.1 

 Petit theft — first degree 812.014(2)(e) 14.1 

 Petit theft — second degree 812.014(3)(a) 14.1 

 

Comments 

 

This instruction was adopted in 1981 and amended in 1989 [543 So. 2d 1205], 2007 [962 So. 2d 
310], 2013 [121 So. 3d 520], 2014 [140 So. 3d 992], and 2016 [190 So. 3d 614], and 2020. 

14.3 DEALING IN STOLEN PROPERTY (ORGANIZING) 

§ 812.019(2), Fla. Stat. 

 

 To prove the crime of Dealing in Stolen Property (Organizing), the State must prove the 
following two elements beyond a reasonable doubt: 

 



1. (Defendant) [initiated] [organized] [planned] [financed] [directed] [managed] 
[supervised] the theft of (property alleged). 

 

2. (Defendant) trafficked in the (property alleged). 

 

 Inferences. Give if applicable. § 812.022(2), Fla. Stat.  

 Proof of possession of recently stolen property, unless satisfactorily explained, gives rise to an 
inference that the person in possession of the property knew or should have known that the property 
had been stolen.If you find that the defendant possessed property and you further find that this 
property had been recently stolen, unless there is a satisfactory explanation for that possession, you 
may infer that [he] [she] knew or should have known that the property had been stolen.   

 

 To “possess” property means that the defendant a) knew of the existence of the property and 
b) intentionally exercised control over it.   

Give if applicable.  

Control can be exercised over property whether it is carried on a person, near a person, or in a 
completely separate location. Mere proximity to property does not establish that the person 
intentionally exercised control over it in the absence of additional evidence. Control can be 
established by proof that the person had direct personal power to control the property or the present 
ability to direct its control by another.   

Joint possession. 

Possession of property may be sole or joint, that is, two or more persons may possess it. 

 Inferences. Give if applicable. § 812.022(3), Fla. Stat. Do not give unless there is evidence of the 
fair market value of the stolen property. Barfield v. State, 613 So. 2d 507 (Fla. 1st DCA 1993). 

 Proof of the purchase or sale of stolen property at a price substantially below the fair market 
value, unless satisfactorily explained, gives rise to an inference that the person buying or selling the 
property knew or should have known that the property had been stolen.If you find that the defendant 
purchased or sold property that had been stolen at a price substantially below the fair market value, 
unless there is a satisfactory explanation, you may infer that [he] [she] knew or should have known 
that the property had been stolen.   

 

 § 812.022(4), Fla. Stat. Give explanation of “to possess property” if requested. 



 Proof of the purchase or sale of stolen property by a dealer in property, out of the regular 
course of business or without the usual indicia of ownership other than mere possession, unless 
satisfactorily explained, gives rise to an inference that the person buying or selling the property knew 
or should have known that it had been stolen.If you find that the defendant was a dealer in property 
and you further find that [he] [she] purchased or sold stolen property out of the regular course of 
business or without the usual indicia of ownership other than mere possession, unless there is a 
satisfactory explanation, you may infer that [he] [she] knew or should have known that the property 
had been stolen.    

 

 § 812.022(5), Fla. Stat. Give explanation of “to possess property” if requested. 

 Proof that a dealer who regularly deals in used property possesses stolen property upon 
which a name and phone number of a person other than the offeror of the property are conspicuously 
displayed gives rise to an inference that the dealer possessing the property knew or should have 
known that the property was stolen.If you find that the defendant was a dealer who regularly deals in 
used property and you further find that [he] [she] possessed stolen property upon which a name and 
phone number of a person other than the offeror of the property are conspicuously displayed, you 
may infer that [he] [she] knew or should have known that the property was stolen.    

 § 812.022(6), Fla. Stat.  

 Proof that a person was in possession of a stolen motor vehicle and that the ignition 
mechanism of the motor vehicle had been bypassed or the steering wheel locking mechanism had 
been broken or bypassed, unless satisfactorily explained, gives rise to an inference that the person in 
possession of the stolen motor vehicle knew or should have known that the motor vehicle had been 
stolen.If you find that the defendant possessed a motor vehicle that had been stolen, and you further 
find that the ignition mechanism had been bypassed, or the steering wheel locking mechanism had 
been broken or bypassed, unless there is a satisfactory explanation, you may infer that [he] [she] 
knew or should have known that the motor vehicle had been stolen. To “possess” a motor vehicle 
means that the defendant a) knew of the existence of the motor vehicle and b) intentionally exercised 
control over it.    

 Definitions. 

 § 812.012(3), Fla. Stat. 

 “Property” means anything of value, and includes: 

 real property, including things growing on, affixed to and found in land; 

 tangible or intangible personal property, including rights, privileges, interests, and 
claims; and services. 



 

 §§ 812.012(6), 812.028(3), Fla. Stat. 

 “Stolen property” means property that has been the subject of any criminally wrongful taking 
or if the property has not been stolen, that it was offered for sale to (defendant) as stolen property. 

 

 § 812.012(7), Fla. Stat. 

 “Traffic” means: 

 

 to sell, transfer, distribute, dispense or otherwise dispose of property; and  

 

 to buy, receive, possess, obtain control of or use property with the intent to sell, 
transfer, distribute, dispense or otherwise dispose of that property. 

 

Lesser Included Offenses 

 

DEALING IN STOLEN PROPERTY — MANAGING AND TRAFFICKING — 812.019(2) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Dealing in stolen property   812.019(1) 14.2 

  None     

 

Comments 

 

This instruction was adopted in 1981 and amended in 1989 [543 So. 2d 1205], 2007 [962 So. 2d 
310], and 2016 [190 So. 3d 614], and 2020. 

14.5 THEFT OF COMMUNICATIONS SERVICES 

§ 812.15(2)(a), Fla. Stat. 

 



 To prove the crime of Theft of Communications Services, the State must prove the following 
three elements beyond a reasonable doubt: 

 

 Give 1a or 1b as applicable. 

1. (Defendant) knowingly and willfully 

 

a. intercepted, received, decrypted, disrupted, transmitted, retransmitted or 
acquired access to any communication service. 

 

b. assisted [others] [another] in intercepting, receiving, decrypting, disrupting, 
transmitting, retransmitting or acquiring access to any cable operation or 
other communication service. 

 

2. (Defendant) did not have the express authorization of the cable operator or other 
communications service provider to do so. 

 

3.  (Defendant) did so with the intent to defraud the cable operator or communications 
service provider. 

 

 If you find the defendant guilty of unlawful reception of communications service, you must 
further determine beyond a reasonable doubt whether the defendant has been previously convicted 
of unlawful reception of communications service. 

 

 § 812.15(3)(b), Fla. Stat. Give if applicable.  

If you find the defendant guilty of unlawful receptionTheft of cCommunications sServices, you 
must further determine beyond a reasonable doubt whether the defendant acted for the purpose of 
direct or indirect commercial advantage or private financial gain. 

 

 No Defense. § 812.15(9), Fla. Stat. Give only if applicable, 



 This offense may be deemed to have been committed at any place where the defendant 
manufactured, developed or assembled any communications devices involved in the violation, or assists 
others in these acts, or any place where the communications device is sold or delivered to a purchaser or 
recipient. 

 It is not a defense that some of the acts constituting the offense occurred outside the state. 

  

 Definitions.  

 “Willfully” means intentionally and purposely.  

 

 Should the nature of the “franchising authority” become an issue, see 47 U.S.C. s. 522(9-10) 
(1992) for a definition. 

 “Cable Operator” means a communications service provider who provides some or all of its 
communications services pursuant to a “cable television franchise” issued by a “franchising 
authority.” See 47 U.S.C. s. 522(9-10) (1992) for definitions of “cable television franchise” and 
“franchising authority.” 

 

 “Cable System” means any communications service network, system or facility owned or 
operated by a cable operator. 

 

 “Communications Device” means any type of electronic mechanism, transmission line or 
connections and appurtenances thereto, instrument, device, machine, equipment, or software that is 
capable of intercepting, transmitting, acquiring, decrypting, or receiving any communications service, 
or any part, accessory, or component thereof, including any computer circuit, splitter, connector, 
switches, transmission hardware, security module, smart card, software, computer chip, electronic 
mechanism, or other component, accessory, or part of any communication device which is capable of 
facilitating the interception, transmission, retransmission, acquisition, decryption, or reception of any 
communications service. 

 

 “Communications service” means any service lawfully provided for a charge or compensation 
by any cable system or by any radio, fiber optic, photo-optical, electromagnetic, photoelectronic, 
satellite, microwave, data transmission, internet-based, or wireless distribution network, system, or 
facility, including but not limited to, any electronic, data, video, audio, internet access, microwave, 
and radio communications, transmissions, signals, and service, and any such communications, 



transmissions, signals, and services lawfully provided for a charge or compensation, directly or 
indirectly by or through any of those networks, systems, or facilities. 

 

 “Communications service provider” means: 

 

1. Any person or entity owning or operating any cable system or any fiber optic, photo-
optical, electromagnetic, photoelectronic, satellite, wireless, microwave, radio, data 
transmission, or internet-based distribution network, system, or facility. 

 

2. Any person or entity providing any lawful communications service, whether directly or 
indirectly, as a reseller or licensee, by or through any such distribution network, 
system or facility. 

 

 Give 1 or 2 as applicable, only if element 1b is charged. 

 The term “Aassisted Oothers” includes: 

 

1. The sale, transfer, license, distribution, deployment, lease, manufacture, 
development, or assembly of a communication device for the purpose of facilitating 
the unauthorized receipt, acquisition, interception, disruption, decryption, 
transmission, retransmission, or access to any communications service offered by a 
cable operator or any other communications service provider. 

 

2. The sale, transfer, license, distribution, deployment, lease, manufacture, 
development, or assembly of a communication device for the purpose of defeating or 
circumventing any effective technology, device, or software, or any component 
thereof, used by cable operator or other communications service provider to protect 
any communications service from unauthorized receipt, acquisition interception, 
disruption, decryption, transmission, retransmission. 

 

Lesser Included Offenses 

 



 No lesser included offenses have been identified for this offense. 

 

Comments 

 

 A first violation of this statute is a first-degree misdemeanor. A subsequent conviction becomes 
a third-degree felony. As of July 2020, it is unclear whether the fact of a prior conviction will be viewed 
as an element of the felony or as a recidivist factor for the judge to determine at sentencing.  

If treated as an element, it is error to inform the jury of a prior conviction. Therefore, if the 
information or indictment contains an allegation of one or more prior Theft of Communications Services 
convictions, do not read that allegation and do not send the information or indictment into the jury 
room. If the defendant is found guilty, the historical fact of a prior conviction shall be determined 
beyond a reasonable doubt in a bifurcated proceeding. See State v. Harbaugh, 754 So. 2d 691 (Fla. 
2000).  

This instruction was adopted in 2007 [SC07-325, Corrected Opinion, August 30, 2007965 So. 2d 
811] and amended in 2020. 

 

14.6 UNAUTHORIZED POSSESSION OF A COMMUNICATIONS DEVICE 

§ 812.15 (4)(a-c), Fla. Stat. 

 

 To prove the crime of Unauthorized Possession of a Communications Device, the State must 
prove the following threefour elements beyond a reasonable doubt: 

 

1. (Defendant) intentionally possessed a communications device. 

 

2. (Defendant) did not have the express authorization of the cable operator or other 
communications service provider to possess such a device. 

 

Give 3a or 3b as applicable. 

(Defendant) 



             3. (Defendant) knew or had reason to know that the design of such device rendered it 
primarily useful [for assisting others] to willfully intercept, receive, decrypt, disrupt, 
transmit, retransmit, or acquire access to any communications service. 

 

a. knew or had reason to know that the design of such device rendered it 
primarily useful to intercept, receive, decrypt, transmit, retransmit or acquire 
access to any cable operation or other communications service. 

 

 b. knew or had reason to know that the design of such device rendered it 
 primarily useful for assisting others to intercept, receive, decrypt, disrupt, 
 transmit, retransmit, or acquire access to any communications service.  

 

4.  (Defendant) intentionally possessed the communications device with the intent to 
defraud the cable operator or communications service provider. 

 

 

 If you find the defendant guilty of unlawful possession of a communications device 
Unauthorized Possession of  a Communications Device, you must determine beyond a reasonable 
doubt whether the defendant possessed: 

 

 Give a, b, or c as applicable. 

a. Less than five communications devices. 

 

b. Five or more communications devices, but less than fifty. 

 

c. Fifty or more communications devices. 

 

Definitions. 



 Should the nature of the “franchising authority” become an issue, see 47 U.S.C. s. 522 (9-10) 
(1992) for a definition. 

 

Possession. 

To prove that a person “possessed” a communications device, the State must prove beyond a 
reasonable doubt that [he] [she] a) knew of the existence of the communications device; and b) 
intentionally exercised control over it.  

 Give if applicable.  

 Control can be exercised over a communications device whether it is carried on a person, near 
a person, or in a completely separate location. Mere proximity to a communication device does not 
establish that the person intentionally exercised control over it in the absence of additional evidence. 
Control can be established by proof that the person had direct personal power to control the 
communications device or the present ability to direct its control by another.  

 

 Joint possession.   

 Possession of a communications device card may be sole or joint, that is, two or more person 
may possess it.  

 

 “Willfully” means knowingly, intentionally, and purposely. 

 

 “Cable Operator” means a communications service provider who provides some or all of its 
communications services pursuant to a “cable television franchise” issued by a “franchising 
authority.” See 47 U.S.C. s. 522(9-10) (1992) for definitions of “cable television franchise” and 
“franchising authority.” 

 

“Cable System” means any communications service network, system or facility owned or 
operated by a cable operator. 

 

 “Communications Device” means any type of electronic mechanism, transmission line or 
connections and appurtenances thereto, instrument, device, machine, equipment, or software that is 
capable of intercepting, transmitting, acquiring, decrypting, or receiving any communications service, 



or any part, accessory, or component thereof, including any computer circuit, splitter, connector, 
switches, transmission hardware, security module, smart card, software, computer chip, electronic 
mechanism, or other component, accessory, or part of any communication device which is capable of 
facilitating the interception, transmission, retransmission, acquisition, decryption, or reception of any 
communications service. 

 

 “Communications service” means any service lawfully provided for a charge or compensation 
by any cable system or by any radio, fiber optic, photo-optical, electromagnetic, photoelectronic, 
satellite, microwave, data transmission, internet-based, or wireless distribution network, system, or 
facility, including but not limited to, any electronic, data, video, audio, internet access, microwave, 
and radio communications, transmissions, signals, and service, and any such communications, 
transmissions, signals, and services lawfully provided for a charge or compensation, directly or 
indirectly by or through any of those networks, systems, or facilities. 

 

 “Communications service provider” means 

 

1. Any person or entity owning or operating any cable system or any fiber optic, photo-
optical, electromagnetic, photoelectronic, satellite, wireless, microwave, radio, data 
transmission, or internet-based distribution network, system, or facility. 

 

2. Any person or entity providing any lawful communications service, whether directly or 
indirectly, as a reseller or licensee, by or through any such distribution network, 
system or facility. 

 

Give 1 or 2 as applicable, only if 3b is charged. Give only if the bracketed portion in element #3 is read. 

The term “Aassisting Oothers” includes: 

 

1. The sale, transfer, license, distribution, deployment, lease, manufacture, 
development, or assembly of a communication device for the purpose of facilitating 
the unauthorized receipt, acquisition, interception, disruption, decryption, 
transmission, retransmission, or access to any communications service offered by a 
cable operator or any other  communications service provider. 

 



2. The sale, transfer, license, distribution, deployment, lease, manufacture, 
development, or assembly of a communication device for the purpose of defeating or 
circumventing any effective technology, device, or software, or any component 
thereof, used by cable operator or other communications service provider to protect 
any communications service from unauthorized receipt, acquisition, interception, 
disruption, decryption, transmission, retransmission. 

 

Lesser Included Offenses 

 

 No lesser included offenses have been identified for this offense. 

 

Comment 

 

 This instruction was adopted in 2007 [965 So. 2d 811] and was amended in 2020. 

 

15.2 CARJACKING 
§ 812.133, Fla. Stat. 

 To prove the crime of Carjacking, the State must prove the following three elements 
beyond a reasonable doubt: 

1. (Defendant) took a motor vehicle from the person or custody of (person 
alleged). 

2. Force, violence, assault, or putting in fear was used in the course of the 
taking. 

3. The taking was with the intent to temporarily or permanently [deprive 
(victim) of [his] [her] right to the motor vehicle or any benefit from it] 
[appropriate the motor vehicle of (victim) to [his] [her] own use or to the use 
of any person not entitled to it]. 

 Definitions. 
 Medrano v. State, 199 So. 3d 413 (Fla. 4th DCA 2016). § 320.01, Fla. Stat. Many of these 

terms have their own statutory definitions which should be given as applicable.  
          “Motor vehicle” means an automobile, motorcycle, truck, trailer, semitrailer, truck 
tractor and semitrailer combination, or any other vehicle operated on the roads of this 
state, used to transport persons or property, and propelled by power other than muscular 



power[, but the term does not include traction engines, road rollers, motorized scooters, 
micromobility devices, personal delivery devices, mobile carriers, special mobile 
equipment, vehicles that run only upon a track, electric bicycles, bicycles, swamp buggies, 
or mopeds]. 

 Assault. § 784.011 Fla. Stat. Give if applicable. 
An “assault” is defined as an intentional and unlawful threat, either by word or act, 

to do violence to a victim, when it appears the person making the threat has the ability to 
carry out the threat, and the act creates in the mind of that victim a well-founded fear that 
violence is about to take place. 

   Fear. Give only if applicable. Smithson v. State, 689 So. 2d 1226 (Fla. 5th DCA 1997). 
If the circumstances were such as to ordinarily induce fear in the mind of a 

reasonable person, then a victim may be found to have been in fear, and actual fear on the 
part of a victim need not be shown. 

 In the course of the taking. § 812.133(3)(b), Fla. Stat. 
Abandonment. Give bracketed language only if applicable. Peterson v. State, 24 So. 3d 

686 (Fla. 2d DCA 2009).  
 “In the course of the taking” means that the act occurred before, during, or after 
the taking of the motor vehicle and that the act and the taking of the motor vehicle 
constitute a continuous series of acts or events. 

[If a defendant abandoned the motor vehicle that had been taken before he or she 
used force or threatened to use force, then the taking of the motor vehicle and the use of 
force or threatened force was not a continuous series of acts or events. In such a case, the 
taking does not constitute Carjacking, but may constitute Theft, and the use of force or 
threatened force may constitute separate crimes.] 

 Afterthought. Give only if applicable. DeJesus v. State, 98 So. 3d 105 (Fla. 2d DCA 
2012). 
 If you find that the taking of the motor vehicle occurred as an afterthought to the 
use of force or violence [or the threat of force or violence] against (victim), the taking does 
not constitute Carjacking, but may still constitute Grand Theft Motor Vehicle. 

 Title to motor vehicle. Give if applicable.  
 In order for a taking of the motor vehicle to be Carjacking, it is not necessary that 
the person carjacked be the owner of the motor vehicle. It is sufficient if the person has 
custody of the motor vehicle at the time of the offense. 

 Force. Give bracketed language only if applicable. Thomas v. State, 36 So. 3d 853 (Fla. 
3d DCA 2010). 
 The taking must be by the use of force or violence or by assault so as to overcome 
the resistance of a person, or by putting a person in fear so that he or she does not resist. 
[The law does not require the force, violence, assault, or putting in fear to be exerted 
against the victim from whom the motor vehicle was taken if the force, violence, assault, or 
putting in fear was exerted against another in the course of the taking.] The law does not 
require that a victim of Carjacking resist to any particular extent or that a victim offer any 
actual physical resistance if the circumstances are such that a victim is placed in fear of 



death or great bodily harm if he or she does resist. But unless prevented by fear, there must 
be some resistance to make the taking one done by force or violence. 

 Victim unconscious. Give only if applicable. 
 It is also Carjacking if a person, with intent to take the motor vehicle from a victim, 
administers any substance to that victim so that [he] [she] becomes unconscious and then 
takes the motor vehicle from the person or custody of that victim. 

 Taking. Give if applicable. 
 In order for a taking by force, violence, or putting in fear to be Carjacking, it is not 
necessary that the taking be from the person of a victim. It is sufficient if the motor vehicle 
taken is under the custody of a victim so that it cannot be taken without the use of force, 
violence, or intimidation directed against a victim. 

 Enhanced penalty. Give only if applicable. §§ 812.133(2)(a) and 812.133(3)(a) Fla. 
Stats. 
 If you find the defendant guilty of the crime of Carjacking, you must further 
determine beyond a reasonable doubt if “in the course of committing the Carjacking” the 
defendant carried a firearm or other deadly weapon. An act is “in the course of committing 
the Carjacking” if it occurs in an attempt to commit Carjacking or in flight after the 
attempt or commission.   

 

 

With a firearm or deadly weapon. § 812.133(2)(a), Fla. Stat. 
If you find that the defendant carried a firearm or other deadly weapon in the 

course of committing the Carjacking, you should find [him] [her] guilty of Carjacking with 
a firearm or deadly weapon. 

Give if applicable. 
A “firearm” means any weapon [including a starter gun] which will, is designed to, 

or may readily be converted to expel a projectile by the action of an explosive; [the frame 
or receiver of any such weapon;] [any firearm muffler or firearm silencer;] [any 
destructive device;] [any machine gun]. [The term “firearm” does not include an antique 
firearm unless the antique firearm is used in the commission of a crime. An antique 
firearm is (insert definition in § 790.001(1), Fla. Stat.)]. [A destructive device is (insert 
definition in § 790.001(4), Fla. Stat.)].  

Give if applicable. 
A “deadly weapon” is any object, other than a firearm, that will likely cause death 

or great bodily harm if used in the ordinary and usual manner contemplated by its design 
and construction.  

 
Give if applicable. 



An object not designed to inflict death or great bodily harm may be a “deadly 
weapon” if it was [used] [or] [threatened to be used] [or] [intended to be used] in a manner 
likely to cause death or great bodily harm.  

Give if applicable. 
 “Great bodily harm” means great as distinguished from slight, trivial, minor, or 
moderate harm, and as such does not include mere bruises.  

With no firearm or weapon. § 812.133(2)(b) Fla. Stat. 
If you find that the defendant carried no firearm or deadly weapon in the course of 

committing the Carjacking, but did commit the Carjacking, you should find [him] [her] 
guilty only of Carjacking. 

Lesser Included Offenses 

*CARJACKING — 812.133 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 
Robbery  812.13(2)(c) 15.1 
Grand theft – motor 
vehicle 

 812.014(2)(c)6 14.1 

Assault (if assault was 
charged) 

 784.011 8.2 

 Aggravated Battery 784.045 8.4 
 Attempted Carjacking 777.04(1) 5.1 
 Aggravated Assault 784.021 8.2 
 Felony Battery 784.041 8.5 
 Battery 784.03 8.3 
 Resisting a Merchant 812.015(6) 14.4 

 

Comments 

*The only increased penalty under the Carjacking statute is for carrying a firearm or other 
deadly weapon, not for carrying a weapon as in the Robbery statute. In Sanders v. State, 944 So. 
2d 203, 207 n.3 (Fla. 2006)(Pariente, J., concurring), some Florida Supreme Court justices 
expressed a preference to have findings for carrying a firearm or a deadly weapon made in a 
separate interrogatory rather than as part of lesser-included offenses.    

 If applicable, see Instruction 5.1 for “attempt.” 

For the crime of Carjacking, it is likely that the First, Fourth, and Fifth DCAs would hold 
that the judge must, upon request, instruct that the jury can convict a defendant of more than one 
lesser-included offense such as grand theft auto and assault. See Spencer v. State, 71 So. 3d 901 
(Fla. 1st DCA 2011); Stuckey v. State, 972 So. 2d 918 (Fla. 5th DCA 2007); Gian-Grasso v. 
State, 899 So. 2d 392 (Fla. 4th DCA 2005)(holding that a defendant is entitled to have a jury 
consider convicting of the two separate component offenses of a compound offense). However, 
according to the Third DCA, the jury should be given the option of finding multiple lesser-



included offenses only if there is evidence that the force, violence, assault or putting in fear was 
not used in the course of the taking. See Gordon v. State, 219 So. 3d 189 (Fla. 3rd DCA 2017).  

A special instruction will be necessary in cases where the deadly weapon was an animal 
or a substance or something that is not commonly referred to as an “object.”      

 This instruction was adopted in 1997 [697 So.2d 84] and amended in 2008 [982 So. 2d 
1160], 2013 [122 So. 3d 263], 2018 [260 So. 3d 941], and on May 22, 2020, and 2020. 

 

16.9 PROMOTING A SEXUAL PERFORMANCE BY A CHILD 

§ 827.071(3), Fla. Stat. 

 

To prove the crime of Promoting a Sexual Performance by a Child, the State must prove the 
following three elements beyond a reasonable doubt: 

 

1. (Defendant) [produced] [directed] [promoted] a performance. 

 

2. The performance included sexual conduct by a child less than 18 years of age. 

 

3. (Defendant) knew the character and content of the performance. 

 

Definitions. 

“Promote” means to procure, manufacture, issue, sell, give, provide, lend, mail, deliver, 
transfer, transmute, publish, distribute, circulate, disseminate, present, exhibit, or advertise or to 
offer or agree to do the same. 

 

“Performance” means any play, motion picture, photograph, or dance or any other visual 
representation exhibited before an audience. 

 

“Sexual conduct” means actual or simulated sexual intercourse, deviate sexual intercourse, 
sexual bestiality, masturbation, or sadomasochistic abuse; actual lewd exhibition of the genitals; 



actual physical contact with a person’s clothed or unclothed genitals, pubic area, buttocks, or, if such 
person is a female, breast, with the intent to arouse or gratify the sexual desire of either party; or any 
act or conduct which constitutes sexual battery or simulates that sexual battery is being or will be 
committed. 

 

Give if applicable. 

A mother’s breastfeeding of her baby does not under any circumstance constitute “sexual 
conduct.” 

 

Give as applicable. 

“Deviate sexual intercourse” means sexual conduct between persons not married to each 
other consisting of contact between the penis and the anus, the mouth and the penis, or the mouth 
and the vulva. 

 

“Sadomasochistic abuse” means flagellation or torture by or upon a person, or the condition 
of being fettered, bound, or otherwise physically restrained, for the purpose of deriving sexual 
satisfaction from inflicting harm on another or receiving such harm oneself. 

 

“Sexual battery” means oral, anal, or vaginal penetration by, or union with, the sexual organ 
of another or the anal or vaginal penetration of another by any other object; however, “sexual 
battery” does not include an act done for a bona fide medical purpose. 

 

“Sexual bestiality” means any sexual act between a person and an animal involving the sex 
organ of the one and the mouth, anus, or vagina of the other. 

 

“Simulated” means the explicit depiction of “sexual conduct,” as defined above, which creates 
the appearance of such conduct and which exhibits any uncovered portion of the breasts, genitals, or 
buttocks. 

 

Lesser Included Offense  

 



PROMOTING A SEXUAL PERFORMANCE BY A CHILD — 827.01(3) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None     

 Transmission of Child 
Pornography by Electronic 
Device or Equipment 

847.0137 11.20 

 

 

Comment 

 

This instruction was adopted in 2008 [995 So. 2d 489] and was amended in 2020. 

 

16.12 LEAVING A CHILD UNATTENDED OR 
UNSUPERVISED IN A MOTOR VEHICLE 

§ 316.6135, Fla. Stat. 

 

 To prove the crime of Leaving a Child Unattended or Unsupervised in a Motor Vehicle, the 
State must prove the following [three] [four] elements beyond a reasonable doubt: 

 

1. (Defendant) was a [parent of] [legal guardian for] [person responsible for] (victim). 

2. (Victim) was younger than 6 years of age. 

Give 3a and/or 3b as applicable. 

3. (Defendant) left (victim) unattended or unsupervised in a motor vehicle 

a. for a period in excess of 15 minutes. 

 Give 3b, if applicable, only when the crime charged is a violation of § 316.6135(4), Fla. 
Stat. 

b. for any period of time if [the motor of the vehicle was running] [the health of 
the child was in danger] [the child appeared to be in distress]. 

Give if crime charged is a violation of § 316.6135(4), Fla. Stat. 



4. In so doing, (defendant) caused [great bodily harm] [a permanent disability] 
[permanent disfigurement] to (victim). 

 Definition. § 316.003(4244), Fla. Stat. Some of these terms have their own statutory definitions, 
which should be given if necessary. 

 “Motor vehicle” means a self-propelled vehicle not operated upon rails or guideway[,but not a 
bicycle, electric bicycle, motorized scooter, electric personal assistive mobility device, mobile carrier, 
personal delivery device, swamp buggy, or moped].  

 § 316.003(99103), Fla. Stat. 

 “Vehicle” means every device in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

 

Great bodily harm. Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 2016). 

 “Great bodily harm” means great as distinguished from slight, trivial, minor, or moderate 
harm, and as such does not include mere bruises.  

 

Lesser Included Offenses 

LEAVING A CHILD UNATTENDED OR UNSUPERVISED IN A MOTOR VEHICLE — 316.6135(4) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Leaving a Child Unattended if 
§ 316.6135(4), Fla. Stat. is 
charged. 

 316.6135(1)(a) 16.12 

 Attempt 777.04(1) 5.1 

 

 

Comment 

 

 This instruction was adopted in 2009 [3 So. 3d 1172] and amended in 2013 [131 So. 3d 755], and 
2019 [262 So. 3d 59], and 2020. 

24.1 PROHIBITION OF CERTAIN ACTS IN CONNECTION WITH OBSCENE MATERIALS — 
POSSESSION WITH INTENT TO SELL 



§ 847.011(1), Fla._Stat. 

 

 To prove the crime of (crime charged), the State must prove the following three elements 
beyond a reasonable doubt: 

 

1. (Defendant) had in [his] [her] possession, custody or control with the intent to sell, 
lend, give away, distribute, transmit, show, transmute, or advertise the material 
charged in this case. 

 

2. The material charged in this case is obscene. In order for such material to be legally 
obscene, each of the following facts must be found: 

 

a. The average person applying contemporary community standards of __________ 
County, Florida, would find that the material, taken as a whole, appeals to the 
prurient interest. 

 

b. The material depicts or describes sexual conduct in a patently offensive way. 
 

c. The material, taken as a whole, lacks serious literary, artistic, political. or scientific 
value. 

 

3. The defendant had knowledge of the nature, character, or content of the materials. 
 

 Definitions 

 Prurient Interest 

 A "prurient interest" in sex is a shameful or morbid interest in sex, nudity, or excretion.  
Material does not appeal to a prurient interest if the average person today can view the material 
candidly, openly, and with a normal interest in sex. 

 

 Patently Offensive 

 In order to be obscene, the dominant theme of the material must depict or describe sexual 
conduct in a patently offensive way, that is, it must do so in a way that offends the contemporary 
community standards of __________ County. Not all descriptions or depictions of sexual conduct go 



substantially beyond customary community standards of decency for it to be patently offensive. You 
must determine the collective view of the community in evaluating this element of the offense. 

 

 In order for you to find that this material is obscene, you must also find that, taken as a whole, 
it lacks serious literary, artistic, political, or scientific value. If the material has such value, it is not 
obscene even if it appeals to the prurient interest in sex, and even if it depicts or describes sexual 
conduct in a patently offensive way. In judging whether the value is serious, you should consider the 
intent of the material. If it is a serious literary or artistic effort, or if it attempts to convey scientific 
information, or a political point of view, it cannot be obscene. If the primary intent is to appeal to the 
prurient interest, then the mere 

insertion of literary, artistic, political, or scientific materials irrelevant to the predominant theme will 
not prevent you from determining that the material is obscene. Sex can be a legitimate subject for 
literature, art, scientific inquiry, or political argument, and such serious treatments of sex, even if 
appealing to the prurient interest and patently offensive, cannot be obscene. 

 

 

Possession. 

To prove that a person “possessed” obscene material, the State must prove beyond a 
reasonable doubt that [he] [she] a) knew of the existence of the obscene material; and b) 
intentionally exercised control over it.  

 

 Give if applicable.  

 Control can be exercised over obscene material whether it is carried on a person, near a 
person, or in a completely separate location. Mere proximity to obscene material does not establish 
that the person intentionally exercised control over it in the absence of additional evidence. Control 
can be established by proof that the person had direct personal power to control the obscene 
material or the present ability to direct its control by another.  

 

 Joint possession.   

 Possession of obscene material may be sole or joint, that is, two or more persons may possess 
it.  

 



 Optional Definition 

 "Morbid interest" means diseased, dwelling on the gruesome, or sick. 

 

Lesser Included Offenses 

 

 No lesser included offenses have been identified for this offense. 

 

PROHIBITION OF CERTAIN ACTS IN CONNECTION WITH OBSCENE MATERIALS — POSSESSION 
WITH INTENT TO SELL — 847.011(1) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Prohibition of Certain Acts in 
Connection with Obscene 
Materials – Possession 
Without Intent to Sell 

  847.011(2) 24.5 

 

Comment 

 

 This instruction was adopted in 1981 and was amended in 2020. 

 

24.5 PROHIBITION OF CERTAIN ACTS IN CONNECTION WITH OBSCENE MATERIALS — 
POSSESSION WITHOUT INTENT TO SELL 

§ 847.011(2), Fla._Stat. 

 

 To prove the crime of (crime charged), the State must prove the following three elements 
beyond a reasonable doubt: 

 

1. (Defendant) knowingly had in [his] [her] possession, custody, or control any of the 
material charged without intent to sell, lend, give away, distribute, transmit, show, 
transmute, or advertise the same. 

 



2. The material charged in this case is obscene. In order for such material to be legally 
obscene, each of the following facts must be found: 

 

a. The average person applying contemporary community standards of __________ 
County, Florida, would find that the material, taken as a whole, appeals to the 
prurient interest. 

 

b. The material depicts or describes sexual conduct in a patently offensive way. 
 

c. The material, taken as a whole, lacks serious literary, artistic, political, or scientific 
value. 

 

3. The defendant had knowledge of the nature, character, or content of the materials. 
 

 Definitions 

 Prurient Interest 

 A "prurient interest" in sex is a shameful or morbid interest in sex, nudity, or excretion.  
Material does not appeal to a prurient interest if the average person today can view the material 
candidly, openly, and with a normal interest in sex. 

 

 Patently Offensive 

 In order to be obscene, the dominant theme of the material must depict or describe sexual 
conduct in a patently offensive way, that is, it must do so in a way that offends the contemporary 
community standards of _____________ County. Not all descriptions or depictions of sexual conduct 
go substantially beyond customary community standards of decency for it to be patently offensive. 
You must determine the collective view of the community in evaluating this element of the offense. 

 

 In order for you to find that this material is obscene, you must also find that, taken as a whole, 
it lacks serious literary, artistic, political, or scientific value. If the material has such value, it is not 
obscene even if it appeals to the prurient interest in sex, and even if it depicts or describes sexual 
conduct in a patently offensive way. In judging whether the value is serious, you should consider the 
intent of the material. If it is a serious literary or artistic effort, or if it attempts to convey scientific 
information, or a political point of view, it cannot be obscene. If the primary intent is to appeal to the 
prurient interest, then the mere insertion of literary, artistic, political, or scientific materials irrelevant 
to the predominant theme will not prevent you from determining that the material is obscene. Sex 



can be a legitimate subject for literature, art, scientific inquiry, or political argument, and such serious 
treatments of sex, even if appealing to the prurient interest and patently offensive, cannot be 
obscene. 

 

Possession. 

To prove that a person “possessed” obscene material, the State must prove beyond a 
reasonable doubt that [he] [she] a) knew of the existence of the obscene material; and b) 
intentionally exercised control over it.  

 

 Give if applicable.  

 Control can be exercised over obscene material whether it is carried on a person, near a 
person, or in a completely separate location. Mere proximity to obscene material does not establish 
that the person intentionally exercised control over it in the absence of additional evidence. Control 
can be established by proof that the person had direct personal power to control the obscene 
material or the present ability to direct its control by another.  

 

 Joint possession.   

 Possession of obscene material may be sole or joint, that is, two or more persons may possess 
it.  

 

 Optional Definition 

 "Morbid interest" means diseased, dwelling on the gruesome, or sick. 

 

Lesser Included Offenses 

 

 No lesser included offenses have been identified for this offense. 

 

Comment 

 



 This instruction was adopted in 1981 and was amended in 2020. 

 

25.17 CONTRABAND IN COUNTY DETENTION FACILITY 
§ 951.22, Fla. Stat. 

 
To prove the crime of Contraband in a County Detention Facility, the State must prove the 

following three elements beyond a reasonable doubt: 

1. (Defendant) had knowledge of the presence of an item. 

2. (Defendant) 

Give as applicable. 
a. introduced the item into a county detention facility. 

b. possessed the item upon the grounds of a county detention facility. 

c. gave the item to an inmate of a county detention facility. 

d. received the item from an inmate of a county detention facility. 

e. took the item from a county detention facility. 

f. attempted to [take] [send] the item from a county detention facility. 

3. The item was: 

Give as applicable. 
a. a written communication to give to or receive from an inmate. 

b. a recorded communication to give to or receive from an inmate. 

c. currency or coin to give to or receive from an inmate. 

d. an article of [food] [clothing] to give to or receive from an inmate. 

e. a tobacco product. 

f. a cigarette. 

g. a cigar. 

h. a beverage that causes or may cause an intoxicating effect. 

i. a narcotic, hypnotic, or excitative drug or drug of any kind or nature. 

j. a controlled substance. 

k. a firearm. 



l. any instrumentality customarily used or which is intended to be used as a 
dangerous weapon. 

m. any instrumentality of any nature that may be or is intended to be used as 
an aid in effecting or attempting to effect an escape from a county facility. 

n.  any cellular telephone. 

o. any portable communication device.  

n. any [cellular telephone] [or] [portable communication device] intentionally 
and unlawfully introduced inside the secure perimeter of a county detention 
facility. 

o. any vapor-generating electronic device intentionally and unlawfully 
introduced inside the secure perimeter of a county detention facility. 

 
Definitions. 
Give in all cases. § 951.23(1)(a), Fla. Stat. 
“County detention facility” means a county jail, a county stockade, a county work camp, a 

county residential probation center, and any other place except a municipal detention facility used 
by a county or county officer for the detention of persons charged with or convicted of either felony 
or misdemeanor. 

§ 951.23(1)(b), Fla. Stat. 
“County residential probation center” means a county-operated facility housing offenders 

serving misdemeanor sentences or first-time felony sentences. 

§ 951.23(1)(d), Fla. Stat. 
“Municipal detention facility” means a city jail, a city stockade, a city prison camp, and any 

other place except a county detention facility used by a municipality or municipal officer for the 
detention of persons charged with or convicted of violation of municipal laws or ordinances. 

Give as applicable. 
To “introduce” means to put inside or into. 

Give when the evidence involves an inmate who is not in the facility. 
It is unlawful to [give] [receive] a contraband item [to] [from] an inmate of a county 

detention facility even if the inmate was outside the facility at the time the contraband item was 
[given] [received]. 

Give if clothing is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 1995). 
“Clothing” means things worn to cover the body and limbs. 

Give if currency is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 1995). 
“Currency” means money or another commodity which is in circulation as a medium of 

exchange. 

Give if dangerous weapon is alleged.  
 A “dangerous weapon” is any object that will likely cause death or great bodily harm if 
used in the ordinary and usual manner contemplated by its design and construction.  
 



           Give if applicable and if evidence shows defendant possessed the object in the detention facility or 
brought it into the detention facility or attempted to do so.  

An object not designed to inflict bodily harm may nonetheless be a “dangerous weapon” if 
(defendant)  

 
[knew it would be used] [intended it to be used] in a manner likely to cause death or great 

bodily harm  
or  
 
[knew it would be used] [intended it to be used] to threaten someone with death or great 

bodily harm. 
  
Give if applicable and if evidence shows the object had been used as a dangerous weapon in a 

detention facility.  
An object not designed to inflict bodily harm may nonetheless be a “dangerous weapon” if 

(defendant) knew it had been used [in a manner likely to cause death or great bodily harm] [or] [to 
threaten someone with death or great bodily harm]. 
 
 “Great bodily harm” means great as distinguished from slight, trivial, minor, or moderate 
harm, and as such does not include mere bruises. 
 

Give if tobacco product is alleged. § 210.25(11), Fla. Stat. 
“Tobacco products” means loose tobacco suitable for smoking; snuff; snuff flour; 

cavendish; plug and twist tobacco; fine cuts and other chewing tobaccos; shorts; refuse scraps; 
clippings, cuttings, and sweepings of tobacco, and other kinds and forms of tobacco prepared in 
such manner as to be suitable for chewing; but “tobacco products” does not include cigarettes or 
cigars. 

Give if cigarette is alleged. § 210.01(1), Fla. Stat. 
“Cigarette” means any roll for smoking, except one of which the tobacco is fully naturally 

fermented, without regard to the kind of tobacco or other substances used in the inner roll or the 
nature or composition of the material in which the roll is wrapped, which is made wholly or in part 
of tobacco irrespective of size or shape and whether such tobacco is flavored, adulterated or mixed 
with any other ingredient. 

Give if a drug or controlled substance is alleged. 
A “drug of any kind” includes [nasal inhalators] [sleeping pills] [barbiturates] [marijuana] 

[hemp] [industrial hemp] [a controlled substance]. (Name of drug or controlled substance) is a [drug] 
[controlled substance]. 

Give if firearm is alleged. § 790.001(6), Fla. Stat. 
“Firearm” means any weapon (including a starter gun) which will, is designed to, or may 

readily be converted to expel a projectile by the action of an explosive [; the frame or receiver of 
any such weapon] [any firearm muffler or firearm silencer] [any destructive device] [any machine 
gun]. [A destructive device is (insert definition in § 790.001(4), Fla. Stat.).] [A “machine gun” is 
(insert definition in § 790.001(9), Fla. Stat.).] 

Give if portable communication device is alleged. §§ 944.47(1)(a)6., and    951.22(1)(k), Fla. 
Stats. 

“Portable communication device” means any device carried, worn, or stored which is 
designed or intended to receive or transmit verbal or written messages, access or store data, or 



connect electronically to the Internet or any other electronic device and which allows 
communications in any form. Such devices include, but are not limited to, portable two-way pagers, 
hand-held radios, cellular telephones, Blackberry-type devices, personal digital assistants or PDA’s, 
laptop computers, or any components of these devices which are intended to be used to assemble 
such devices.  

 
 
Give if marijuana is alleged. § 381.986(1)(f), Fla. Stat. 
“Marijuana” means all parts of any plant of the genus Cannabis, whether growing or not; 

the seeds thereof; the resin extracted from any part of the plant; and every compound, 
manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin, including 
low-THC cannabis, which are dispensed from a medical marijuana treatment center for medical 
use by a qualified patient. 

 
Give if hemp is alleged. § 581.217(3)(d), Fla. Stat. 
“Hemp” means the plant Cannabis sativa L. and any part of that plant, including the seeds 

thereof, and all derivatives, extracts, cannabinoids, isomers, acids, salts, and salts of isomers 
thereof, whether growing or not, that has a total delta-9-tetrahydrocannabinol concentration that 
does not exceed 0.3 percent on a dry-weight basis. 

 
Give if industrial hemp is alleged. § 1004.4473(1)(c), Fla. Stat. 
“Industrial hemp” means all parts and varieties of the cannabis sativa plant, cultivated or 

possessed by an approved grower under the pilot project, whether growing or not, which contain a 
tetrahydrocannabinol concentration that does not exceed 0.3 percent on a dry-weight basis. 

 
Give if vapor-generating electronic device is alleged. § 386.203(15), Fla. Stat. 
“Vapor-generating electronic device” means any product that employs an electronic, a 

chemical, or a mechanical means capable of producing vapor or aerosol from a nicotine product or 
any other substances, including, but not limited to, an electronic cigarette, electronic cigar, 
electronic cigarillo, electronic pipe, or other similar device or product, any replacement cartridge 
for such device, and any other container of a solution or other substance intended to be used with 
or within an electronic cigarette, electronic cigar, electronic cigarillo, electronic pipe, or other 
similar device or product. 

Give if possession is alleged. 
To prove (defendant) “possessed an item,” the State must prove beyond a reasonable doubt 

that [he] [she] a) knew of the existence of the item and b) intentionally exercised control over that 
item.  

Give if possession alleged and if applicable. 
Control can be exercised over an item whether the item is carried on a person, near a 

person, or in a completely separate location upon the grounds of a county detention facility. Mere 
proximity to an item does not establish that the person intentionally exercised control over the item 
in the absence of additional evidence. Control can be established by proof that (defendant) had 
direct personal power to control the item or the present ability to direct its control by another.   

Joint possession. Give if applicable. 
Possession of an item may be sole or joint, that is, two or more persons may possess an item. 

Affirmative defense: Lack of knowledge of illicit nature. Give if applicable.  § 893.101(2) and (3), 
Fla. Stat. 



Lack of knowledge of the illicit nature of a controlled substance is a defense to possession of 
a controlled substance. Accordingly, the defendant is not guilty of possessing a controlled substance 
if [he] [she] did not know of the illicit nature of the substance. 

You may but are not required to infer that (defendant) was aware of the illicit nature of the 
controlled substance if you find that [he] [she] possessed the controlled substance. 

If you are convinced beyond a reasonable doubt that (defendant) knew of the illicit nature of 
the controlled substance, and all of the elements of the charge have been proved, you should find 
[him] [her] guilty. 

If you have a reasonable doubt on the question of whether (defendant) knew of the illicit 
nature of the controlled substance, you should find [him] [her] not guilty of possession of a 
controlled substance. 

Affirmative defense of permission. Give if the defendant has satisfied his or her burden of 
production. See Wright v. State, 442 So. 2d 1058 (Fla. 1st DCA 1983). 

It is a defense to the crime of Contraband in a County Detention Facility if the defendant 
used regular channels and was authorized by the sheriff or officer in charge of the detention facility 
to [introduce] [possess] [give] [receive] [take] [attempt to take or send] the contraband item [into] 
[from] the facility. The defendant has raised this defense. 

If you have a reasonable doubt as to whether the defendant used regular channels and had 
authorization from the sheriff or officer in charge of the detention facility, you should find [him] 
[her] not guilty. 

If the State proved beyond a reasonable doubt that the defendant did not use regular 
channels or did not have authorization from the sheriff or officer in charge of the detention facility, 
you should find [him] [her] guilty, if all the elements of the charge have also been proven beyond a 
reasonable doubt. 

Lesser Included Offenses 
 

CONTRABAND IN COUNTY DETENTION FACILITIES — 951.22 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 
*Possession of a Controlled 
Substance if a controlled 
substance is the contraband 
alleged 

 893.13(6) 25.7 

 Carrying a Concealed 
Firearm 

790.01(2) 10.1 

 Carrying a Concealed 
Weapon 

790.01(1) 10.1 

 Attempt 777.04(1) 5.1 
 

Comments 
 

*It is unclear if the courts will determine that Possession of a Controlled Substance is necessarily 
included in a charge of Contraband in County Detention Facility, for elements other than #2b. Possession 
is not a necessary lesser-included offense of either Sale or Manufacture of a Controlled Substance. State 
v. McCloud, 577 So. 2d 939 (Fla. 1991); Anderson v. State, 447 So. 2d 236 (Fla. 1st DCA 1983). 



If the contraband item is a written communication, § 951.22(1)(a), Fla. Stat., exempts any 
document or correspondence exchanged between a lawyer, paralegal or other legal staff and an inmate at 
a detention facility if the document or correspondence is otherwise lawfully possessed and disseminated 
and relates to the legal representation of the inmate. As of November 2019July 2020, it was unclear if the 
exemption is an affirmative defense, and if so, what the burden of persuasion is and who bears that burden 
for that defense. A special instruction will be necessary if the exemption is at issue.  

A special instruction will be necessary in cases where the dangerous weapon was an animal or a 
substance or something that is not commonly referred to as an “object.”    

The term “portable communication device” includes any new technology that is developed for 
similar purposes. Judges will have to create a special instruction as technology develops. 

  Excluded from the definition of cellular telephone or other portable communication device is 
any device having communication capabilities which has been approved or issued by the sheriff or officer 
in charge for investigative or institutional security purposes or for conducting other official business. See 
§ 951.22(1)(k), Fla. Stat. As of November 2019July 2020, it was unclear if the exception is an affirmative 
defense, and if so, what the burden of persuasion is and who bears that burden for that defense. A special 
instruction will be necessary if the exception is at issue. 

If the contraband item alleged is a cellular telephone, portable communication device, or vapor-
generating electronic device, the item must have been “intentionally and unlawfully introduced inside the 
secure perimeter” of the county detention facility. See §§ 951.22(1)(a)k.,(1)(a)l., Fla. Stat. As of July 
2020, there was no definition of “secure perimeter.” Therefore, if the location in which the cellular 
telephone, portable communication device, or vapor-generating electronic device was introduced is at 
issue, a special instruction will be necessary.  

Additionally, as of July 2020, there was no case law about what “unlawfully introduced” (for 
cellular telephones, portable communication devices, or vapor-generating electronic devices) means.   

This instruction was adopted in 1987 and amended in 1989 [543 So. 2d 1205], 2014 [153 So. 3d 
192], 2016 [191 So. 3d 291], 2017 [216 So. 3d 497], 2019 [272 So. 3d 243], and on April 3, 2020, and 
October 2020. 

 

25.18 CONTRABAND IN JUVENILE [DETENTION FACILITY] [COMMITMENT PROGRAM] 
§ 985.711, Fla. Stat. 

 
To prove the crime of Contraband in Juvenile [Detention Facility] [Commitment Program], 

the State must prove the following three elements beyond a reasonable doubt: 

1. (Defendant) had knowledge of the presence of an item. 

2. (Defendant) 

Give as applicable. 
a. possessed an item while upon the grounds of a juvenile [detention facility] 

[commitment program]. 



b. introduced the item into or upon the grounds of a juvenile [detention 
facility] [commitment program]. 

c. [took] [attempted to take] [sent] [attempted to send] an item from a juvenile 
[detention facility] [commitment program]. 

d. [transmitted] [attempted to transmit] an item to a juvenile offender into or 
upon the grounds of a juvenile [detention facility] [commitment program]. 

e. [caused] [attempted to cause] an item to be [transmitted to] [received by] a 
juvenile offender upon the grounds of a juvenile [detention facility] 
[commitment program]. 

3. The item was: 

Give as applicable. 
a. an unauthorized article of [food] [clothing]. 

b. a beverage that causes or may cause an intoxicating effect. 

c. a controlled substance. (Name of controlled substance alleged) is a controlled 
substance. 

d. marijuana. 

e. hemp. 

f. industrial hemp. 

d.g. a prescription or nonprescription drug that has a hypnotic, stimulating, or 
depressing effect. 

e.h. a firearm. 

f.i. a weapon of any kind. 

g.j. an explosive substance. 

k. any [cellular telephone] [or] [portable communication device] intentionally 
and unlawfully introduced inside the secure perimeter of a juvenile 
[detention facility] [commitment program]. 

l. any vapor-generating electronic device intentionally and unlawfully 
introduced inside the secure perimeter of a juvenile [detention facility] 
[commitment program]. 

Definitions. Give as applicable. 
§ 985.03(19), Fla. Stat. 
A “juvenile detention facility” is a facility used pending court adjudication or disposition or 

execution of a court order for the temporary care of a child alleged or found to have committed a 
violation of law. 



A “juvenile commitment program” is a facility used for the commitment of adjudicated 
delinquents. 

“Introduce” means to put inside or into. 

Give if clothing is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 1995). 
“Clothing” means things worn to cover the body and limbs. 

Give if weapon is alleged.  
 A “weapon” is any object that will likely cause bodily harm if used in the ordinary and 
usual manner contemplated by its design and construction.  
 

Give if portable communication device is alleged. § 944.47(1)(a)(6), Fla. Stat. 
“Portable communication device” means any device carried, worn, or stored which is 

designed or intended to receive or transmit verbal or written messages, access or store data, or 
connect electronically to the Internet or any other electronic device and which allows 
communications in any form. Such devices include, but are not limited to, portable two-way pagers, 
hand-held radios, cellular telephones, Blackberry-type devices, personal digital assistants or PDA’s, 
laptop computers, or any components of these devices which are intended to be used to assemble 
such devices. 

 
Give if marijuana is alleged. § 381.986(1)(f), Fla. Stat. 
“Marijuana” means all parts of any plant of the genus Cannabis, whether growing or not; 

the seeds thereof; the resin extracted from any part of the plant; and every compound, 
manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin, including 
low-THC cannabis, which are dispensed from a medical marijuana treatment center for medical 
use by a qualified patient. 

 
Give if hemp is alleged. § 581.217(3)(d), Fla. Stat. 
“Hemp” means the plant Cannabis sativa L. and any part of that plant, including the seeds 

thereof, and all derivatives, extracts, cannabinoids, isomers, acids, salts, and salts of isomers 
thereof, whether growing or not, that has a total delta-9-tetrahydrocannabinol concentration that 
does not exceed 0.3 percent on a dry-weight basis. 

 
Give if industrial hemp is alleged. § 1004.4473(1)(c), Fla. Stat. 
“Industrial hemp” means all parts and varieties of the cannabis sativa plant, cultivated or 

possessed by an approved grower under the pilot project, whether growing or not, which contain a 
tetrahydrocannabinol concentration that does not exceed 0.3 percent on a dry-weight basis. 

 
Give if vapor-generating electronic device is alleged. § 386.203(15), Fla. Stat. 

 “Vapor-generating electronic device” means any product that employs an electronic, a 
chemical, or a mechanical means capable of producing vapor or aerosol from a nicotine product or 
any other substances, including, but not limited to, an electronic cigarette, electronic cigar, 
electronic cigarillo, electronic pipe, or other similar device or product, any replacement cartridge 
for such device, and any other container of a solution or other substance intended to be used with 
or within an electronic cigarette, electronic cigar, electronic cigarillo, electronic pipe, or other 
similar device or product. 
 
           Give if applicable and if evidence shows defendant possessed the object in the detention 
facility/commitment program or brought it into the detention facility/commitment program or attempted 
to do so.  



An object not designed to inflict bodily harm may nonetheless be a “weapon” if (defendant)  
 
[knew it would be used] [intended it to be used] in a manner likely to cause bodily harm  
 
or  
 
[knew it would be used] [intended it to be used] to threaten someone with bodily harm. 

 
Give if applicable and if evidence shows the object had been used as a weapon in a detention 

facility/commitment program.  
An object not designed to inflict bodily harm may nonetheless be a “weapon” if (defendant) 

knew it had been used [in a manner likely to cause bodily harm] [or] [to threaten someone with 
bodily harm]. 
 

Give if firearm is alleged. § 790.001(6), Fla. Stat. 
“Firearm” means any weapon (including a starter gun) which will, is designed to, or may 

readily be converted to expel a projectile by the action of an explosive [; the frame or receiver of 
any such weapon] [any firearm muffler or firearm silencer] [any destructive device] [any machine 
gun]. [A destructive device is (insert definition in § 790.001(4), Fla. Stat.).] [A “machine gun” is 
(insert definition in § 790.001(9), Fla. Stat.).] 

Give if possession is alleged. 
To prove (defendant) “possessed an item,” the State must prove beyond a reasonable doubt 

that [he] [she] a) knew of the existence of the item and b) intentionally exercised control over that 
item.  

Give if possession alleged and if applicable. 
Control can be exercised over an item whether the item is carried on a person, near a 

person, or in a completely separate location in a juvenile [detention facility] [commitment 
program]. Mere proximity to an item does not establish that the person intentionally exercised 
control over the item in the absence of additional evidence. Control can be established by proof that 
(defendant) had direct personal power to control the item or the present ability to direct its control 
by another.   

Joint possession. Give if applicable. 
Possession of an item may be sole or joint, that is, two or more persons may possess an item. 

 

Affirmative defense: Lack of knowledge of illicit nature. Give if applicable.  § 893.101(2) and (3), 
Fla. Stat. 

Lack of knowledge of the illicit nature of a controlled substance is a defense to possession of 
a controlled substance. Accordingly, the defendant is not guilty of possessing a controlled substance 
if [he] [she] did not know of the illicit nature of the substance. 

You may but are not required to infer that (defendant) was aware of the illicit nature of the 
controlled substance if you find that [he] [she] possessed the controlled substance. 

If you are convinced beyond a reasonable doubt that (defendant) knew of the illicit nature of 
the controlled substance, and all of the elements of the charge have been proved, you should find 
[him] [her] guilty. 



If you have a reasonable doubt on the question of whether (defendant) knew of the illicit 
nature of the controlled substance, you should find [him] [her] not guilty of possession of a 
controlled substance. 

Affirmative defense of permission. Give if the defendant has satisfied his or her burden of 
production. See Wright v. State, 442 So. 2d 1058 (Fla. 1st DCA 1983). 

It is a defense to the crime of Contraband in Juvenile [Detention Facility] [Commitment 
Program] if the defendant was authorized through program policy or operating procedure or had 
the permission of the facility superintendent, program director, or manager of the [detention 
facility] [commitment program] to [possess] [introduce] [take] [attempt to take] [send] [attempt to 
send] [transmit] [attempt to transmit] [cause to transmit] [attempt to cause to transmit] the 
contraband item [into] [from] the facility. The defendant has raised this defense. 

If you have a reasonable doubt as to whether the defendant was authorized through 
program policy or operating procedure or had the permission of the facility superintendent, 
program director, or manager of the [detention facility] [commitment program], you should find 
[him] [her] not guilty of Contraband in a Juvenile [Detention Facility] [Commitment Program]. 

If the State proved beyond a reasonable doubt that the defendant did not have 
authorization through program policy or operating procedure or did not have the permission of the 
facility superintendent, program director, or manager of the [detention facility] [commitment 
program], you should find [him] [her] guilty, if all the elements of the charge have also been proven 
beyond a reasonable doubt. 

Lesser Included Offenses 
 

CONTRABAND IN JUVENILE FACILITY — 985.711 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 
*Possession of a Controlled 
Substance if a controlled 
substance is the contraband 
alleged 

   

 Attempt (although some 
attempts are included as 
elements) 

777.04(1) 5.1 

 
 
 

Comments 
 

*It is unclear if the courts will determine that Possession of a Controlled Substance is necessarily 
included in a charge of Contraband in Juvenile [Detention Facility] [Commitment Program], for elements 
other than #2a. Possession is not a necessary lesser-included offense of either Sale or Manufacture of a 
Controlled Substance. State v. McCloud, 577 So. 2d 939 (Fla. 1991); Anderson v. State, 447 So. 2d 236 
(Fla. 1st DCA 1983). 

A special instruction will be necessary in cases where the weapon was an animal or a substance 
or something that is not commonly referred to as an “object.”      

The term “portable communication device” includes any new technology that is developed for 
similar purposes. Judges will have to create a special instruction as technology develops. 



Excluded from the definition of cellular telephone or other portable communication device is any 
device having communication capabilities which has been approved or issued by the facility 
superintendent, program director, or manager. See § 985.711(1)(a)5., Fla. Stat. As of July 2020, it was 
unclear if the exception is an affirmative defense, and if so, what the burden of persuasion is and who 
bears that burden for that defense. A special instruction will be necessary if the exception is at issue. 

If the contraband item alleged is a cellular telephone, portable communication device, or vapor-
generating electronic device, the item must have been “intentionally and unlawfully introduced inside the 
secure perimeter” of the state correctional institution. See §§ 985.711(1)(a)5.,(1)(a)6., Fla. Stat. As of July 
2020, there was no definition of “secure perimeter.” Therefore, if the location in which the cellular 
telephone, portable communication device, or vapor-generating electronic device was introduced is at 
issue, a special instruction will be necessary.  

Additionally, as of July 2020, there was no case law about what “unlawfully introduced” (for 
cellular telephones, portable communication devices, or vapor-generating electronic devices) means.   

This instruction was adopted in March 2000 and amended in 2014 [153 So. 3d 192], 2016 [191 
So. 3d 291], 2017 [216 So. 3d 497], 2019 [272 So. 3d 243], and on April 3, 2020, and October 2020. 

 

25.20 POSSESSION OF CONTRABAND [IN] [UPON THE GROUNDS OF] A STATE 
CORRECTIONAL INSTITUTION 

§ 944.47(1)(c) Fla. Stat. 
 

To prove the crime of Possession of Contraband [In] [Upon the Grounds of] a State 
Correctional Institution, the State must prove the following two elements beyond a reasonable 
doubt: 

1. (Defendant) possessed 

Give as applicable. 
a. [written or recorded communication] [currency or coin] [an article of 

[food][clothing]] that was [given or transmitted] [intended to be given or 
transmitted] to an inmate of a state correctional institution. 

b. [an intoxicating beverage] [a beverage which causes or may cause an 
intoxicating effect.] 

c. a controlled substance. (Name of controlled substance) is a controlled 
substance. 

d. marijuana. 

e. hemp. 

f. industrial hemp. 

d.g. any prescription or non-prescription drug having a hypnotic, stimulating, or 
depressing effect. 



e.h. [a firearm] [a weapon of any kind] [an explosive substance]. 

f.i. any [cellular telephone] [portable communication device] intentionally and 
unlawfully introduced inside the secure perimeter of the state correctional 
institution. 

j. any vapor-generating electronic device intentionally and unlawfully 
introduced inside the secure perimeter of a state correctional institution. 

2. At the time, (defendant) was [an inmate] [upon the grounds] of a state correctional 
institution. 

Give if it is alleged that the crime was committed by an employee. §§ 944.47(2)(b) and 
944.115(2)(b), Fla. Stats. 

If you find (defendant) guilty of Possession of Contraband [In] [Upon the Grounds of] a 
State Correctional Institution, you must then determine whether the State proved beyond a 
reasonable doubt that [he] [she] was an employee who used or attempted to use the powers, rights, 
privileges, duties, or position of [his] [her] employment in the commission of the crime. 

 
An “employee” means an employee of the Department of Corrections or a private vendor in 

a contractual relationship with either the Department of Corrections or the Department of 
Management Services, and includes persons such as contractors, volunteers, or law enforcement 
officers who are within a state correctional facility to perform a professional service.  

 
Give in all cases. § 944.02(8), Fla. Stat. 
“State correctional institution” means any prison, road camp, prison industry, prison 

forestry camp, or any prison camp or prison farm or other correctional facility, temporary or 
permanent, in which prisoners are housed, worked, or maintained, under the custody and 
jurisdiction of the Department of Corrections. 

Give if clothing is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 1995). 
“Clothing” means things worn to cover the body and limbs. 

Give if currency is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 1995). 
“Currency” means money or another commodity which is in circulation as a medium of 

exchange. 

Give if weapon is alleged.  
 A “weapon” is any object, other than a firearm, that will likely cause bodily harm if used in 
the ordinary and usual manner contemplated by its design and construction.  
 
           Give if applicable.  

An object not designed to inflict bodily harm may nonetheless be a “weapon” if (defendant) 
[used it] [intended it to be used] [or] [knew it would be used or threatened to be used] in a manner 
likely to cause bodily harm. 
 

Give if firearm is alleged. § 790.001(6), Fla. Stat. 
“Firearm” means any weapon (including a starter gun) which will, is designed to, or may 

readily be converted to expel a projectile by the action of an explosive [; the frame or receiver of 
any such weapon] [any firearm muffler or firearm silencer] [any destructive device] [any machine 
gun]. [A destructive device is (insert definition in § 790.001(4), Fla. Stat.).] [A “machine gun” is 
(insert definition in § 790.001(9), Fla. Stat.).]  



Give if portable communication device is alleged. § 944.47(1)(a)6., Fla. Stat. 
The term “portable communication device” means any device carried, worn, or stored 

which is designed or intended to receive or transmit verbal or written messages, access or store 
data, or connect electronically to the Internet or any other electronic device and which allows 
communications in any form. Such devices include, but are not limited to, portable two-way pagers, 
hand-held radios, cellular telephones, Blackberry-type devices, personal digital assistants or PDA’s, 
laptop computers, or any components of these devices which are intended to be used to assemble 
such devices.  

Give if marijuana is alleged. § 381.986(1)(f), Fla. Stat. 
“Marijuana” means all parts of any plant of the genus Cannabis, whether growing or not; 

the seeds thereof; the resin extracted from any part of the plant; and every compound, 
manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin, including 
low-THC cannabis, which are dispensed from a medical marijuana treatment center for medical 
use by a qualified patient. 

 
Give if hemp is alleged. § 581.217(3)(d), Fla. Stat. 
“Hemp” means the plant Cannabis sativa L. and any part of that plant, including the seeds 

thereof, and all derivatives, extracts, cannabinoids, isomers, acids, salts, and salts of isomers 
thereof, whether growing or not, that has a total delta-9-tetrahydrocannabinol concentration that 
does not exceed 0.3 percent on a dry-weight basis. 

 
Give if industrial hemp is alleged. § 1004.4473(1)(c), Fla. Stat. 
“Industrial hemp” means all parts and varieties of the cannabis sativa plant, cultivated or 

possessed by an approved grower under the pilot project, whether growing or not, which contain a 
tetrahydrocannabinol concentration that does not exceed 0.3 percent on a dry-weight basis. 

 
Give if vapor-generating electronic device is alleged. § 386.203(15), Fla. Stat. 
“Vapor-generating electronic device” means any product that employs an electronic, a 

chemical, or a mechanical means capable of producing vapor or aerosol from a nicotine product or 
any other substances, including, but not limited to, an electronic cigarette, electronic cigar, 
electronic cigarillo, electronic pipe, or other similar device or product, any replacement cartridge 
for such device, and any other container of a solution or other substance intended to be used with 
or within an electronic cigarette, electronic cigar, electronic cigarillo, electronic pipe, or other 
similar device or product. 

Possession. 
To prove (defendant) “possessed an item,” the State must prove beyond a reasonable doubt 

that [he] [she] a) knew of the existence of the item and b) intentionally exercised control over that 
item.  

Give if applicable. 
Control can be exercised over an item whether the item is carried on a person, near a 

person, or in a completely separate location upon the grounds of a state correctional 
institution. Mere proximity to an item does not establish that the person intentionally exercised 
control over the item in the absence of additional evidence. Control can be established by proof that 
(defendant) had direct personal power to control the item or the present ability to direct its control 
by another.   

Joint possession. Give if applicable. 
Possession of an item may be sole or joint, that is, two or more persons may possess an item. 



Affirmative defense: Lack of knowledge of illicit nature. Give if applicable.  § 893.101(2) and (3), 
Fla. Stat. 

Lack of knowledge of the illicit nature of a controlled substance is a defense to the crime of 
Possession of a Controlled Substance. Accordingly, the defendant is not guilty of possessing a 
controlled substance if [he] [she] did not know of the illicit nature of the substance. 

You may but are not required to infer that (defendant) was aware of the illicit nature of the 
controlled substance if you find that [he] [she] possessed the controlled substance. 

If you are convinced beyond a reasonable doubt that (defendant) knew of the illicit nature of 
the controlled substance, and all of the elements of the charge have been proved, you should find 
[him] [her] guilty. 

If you have a reasonable doubt on the question of whether (defendant) knew of the illicit 
nature of the controlled substance, you should find [him] [her] not guilty of possession of a 
controlled substance. 

 

Affirmative defense: Authorization. Give if the defendant has satisfied his or her burden of 
production. See Wright v. State, 442 So. 2d 1058 (Fla. 1st DCA 1983). 

It is a defense to the crime of Possession of Contraband [In] [Upon the Grounds of] a State 
Correctional Institution if the defendant was authorized by the officer in charge of the correctional 
institution to possess the item [in] [upon the grounds of] a state correctional institution. The 
defendant has raised this defense. 

If you have a reasonable doubt as to whether the defendant had authorization from the 
officer in charge of the correctional institution, you should find [him] [her] not guilty. 

If the State proved beyond a reasonable doubt that the defendant did not have 
authorization from the officer in charge of the correctional institution, you should find [him] [her] 
guilty, if all the elements of the charge have also been proven beyond a reasonable doubt. 

Lesser Included Offenses 
 

POSSESSION OF CONTRABAND [IN] [UPON THE GROUNDS OF] A STATE 
CORRECTIONAL INSTITUTION — 944.47(1)(c) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 
Possession of a Controlled 
Substance, if a controlled 
substance is the contraband 
alleged 

 893.13 25.7 

 Possession of a Firearm or a 
Concealed Weapon By a 
Convicted Felon, if a firearm 
or concealed weapon is the 
contraband alleged and the 
possessor is an inmate.  

790.23 10.15 

 Carrying a Concealed 
Firearm 

790.01(2) 10.1 

 Carrying a Concealed 790.01(1) 10.1 



Weapon 
 Attempt 777.04(1) 5.1 

 
Comments 

 
A special instruction will be necessary in cases where the weapon was an animal or a substance 

or something that is not commonly referred to as an “object.”   

The term “portable communication device” includes any new technology that is developed for 
similar purposes. Judges will have to create a special instruction as technology develops. 

The definition of “portable communication device” excludes any device having communication 
capabilities which has been approved or issued by the Department of Corrections for investigative or 
institutional security purposes or for conducting other state business. See § 944.47(1)(a)6., Fla. Stat. As of 
November 2019July 2020, it was unclear if the exclusion is an affirmative defense, and if so, what the 
burden of persuasion is and who bears that burden for that defense. A special instruction will be necessary 
if the exclusion is at issue.   

If the contraband item alleged is a cellular telephone, portable communication device, or vapor-
generating electronic device, the item must have been “intentionally and unlawfully introduced inside the 
secure perimeter” of the state correctional institution. See §§ 944.47(1)(a)6., (1)(a)7., Fla. Stat. As of July 
2020, there was no definition of “secure perimeter.” Therefore, if the location in which the cellular 
telephone, portable communication device, or vapor-generating electronic device was introduced is at 
issue, a special instruction will be necessary.  

Additionally, as of July 2020, there was no case law about what “unlawfully introduced” (for 
cellular telephones, portable communication devices, or vapor-generating electronic devices) means.   

This instruction was adopted in 2014 [153 So. 3d 192] and amended in 2016 [191 So. 3d 291], 
2017 [216 So. 3d 497], 2019 [272 So. 3d 243], and on April 3, 2020, and in October 2020. 

 

25.21 [INTRODUCTION] [REMOVAL] OF CONTRABAND [INTO] [FROM] A STATE 
CORRECTIONAL INSTITUTION 

§ 944.47(1)(a), Fla. Stat. 
 

To prove the crime of [Introduction] [Removal] of Contraband [into] [from] a State 
Correctional Institution, the State must prove the following [three] [four] elements beyond a 
reasonable doubt: 

1. (Defendant) [introduced into or upon the grounds of] [took] [sent] [attempted to 
[take] [send]] an item [into] [from] a state correctional institution. 

2. (Defendant) had knowledge of the presence of the item. 

3. The item was: 

Give as applicable. 
a. a [written] [recorded] communication. 



b. [currency] [or] [coin]. 

c. an article of [food] [clothing]. 

d. an intoxicating beverage or a beverage which causes or may cause an 
intoxicating effect. 

e. a controlled substance. (Name of controlled substance) is a controlled 
substance. 

f. marijuana. 

g. hemp. 

h. industrial hemp. 

f.i. any prescription or nonprescription drug having a hypnotic, stimulating, or 
depressing effect. 

g.j. [a firearm] [a weapon of any kind] [an explosive substance]. 

h.k. any [cellular telephone] [or] [portable communication device] intentionally 
and unlawfully introduced inside the secure perimeter of a state correctional 
institution. 

l. any vapor-generating electronic device intentionally and unlawfully 
introduced inside the secure perimeter of a state correctional institution. 

Give element #4 if element #3a, 3b, or 3c is given. 
4. (Defendant) [gave or transmitted] [or] [intended to give or transmit] the [written 

communication] [recorded communication] [currency] [coin] [article of food] 
[article of clothing] to an inmate of the state correctional institution. 

 

Give if it is alleged that the crime was committed by an employee. §§ 944.47(2)(b) and 
944.115(2)(b), Fla. Stats. 

If you find (defendant) guilty of [Introduction] [Removal] of Contraband [into] [from] a 
State Correctional Institution, you must then determine whether the State proved beyond a 
reasonable doubt that [he] [she] was an employee who used or attempted to use the powers, rights, 
privileges, duties, or position of [his] [her] employment in the commission of the crime. 

 
An “employee” means an employee of the Department of Corrections or a private vendor in 

a contractual relationship with either the Department of Corrections or the Department of 
Management Services, and includes persons such as contractors, volunteers, or law enforcement 
officers who are within a state correctional facility to perform a professional service. 

 
Give in all cases. State Correctional Institution. § 944.02(8), Fla. Stat. 
“State correctional institution” means any prison, road camp, prison industry, prison 

forestry camp, or any prison camp or prison farm or other correctional facility, temporary or 
permanent, in which prisoners are housed, worked, or maintained, under the custody and 
jurisdiction of the Department of Corrections. 



Give if marijuana is alleged. § 381.986(1)(f), Fla. Stat. 
“Marijuana” means all parts of any plant of the genus Cannabis, whether growing or not; 

the seeds thereof; the resin extracted from any part of the plant; and every compound, 
manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin, including 
low-THC cannabis, which are dispensed from a medical marijuana treatment center for medical 
use by a qualified patient. 

 
Give if hemp is alleged. § 581.217(3)(d), Fla. Stat. 
“Hemp” means the plant Cannabis sativa L. and any part of that plant, including the seeds 

thereof, and all derivatives, extracts, cannabinoids, isomers, acids, salts, and salts of isomers 
thereof, whether growing or not, that has a total delta-9-tetrahydrocannabinol concentration that 
does not exceed 0.3 percent on a dry-weight basis. 

 
Give if industrial hemp is alleged. § 1004.4473(1)(c), Fla. Stat. 
“Industrial hemp” means all parts and varieties of the cannabis sativa plant, cultivated or 

possessed by an approved grower under the pilot project, whether growing or not, which contain a 
tetrahydrocannabinol concentration that does not exceed 0.3 percent on a dry-weight basis. 

 
Give if vapor-generating electronic device is alleged. § 386.203(15), Fla. Stat. 
“Vapor-generating electronic device” means any product that employs an electronic, a 

chemical, or a mechanical means capable of producing vapor or aerosol from a nicotine product or 
any other substances, including, but not limited to, an electronic cigarette, electronic cigar, 
electronic cigarillo, electronic pipe, or other similar device or product, any replacement cartridge 
for such device, and any other container of a solution or other substance intended to be used with 
or within an electronic cigarette, electronic cigar, electronic cigarillo, electronic pipe, or other 
similar device or product. 
 

Give if firearm is alleged. § 790.001(6), Fla. Stat. 
“Firearm” means any weapon (including a starter gun) which will, is designed to, or may 

readily be converted to expel a projectile by the action of an explosive [; the frame or receiver of 
any such weapon] [any firearm muffler or firearm silencer] [any destructive device] [any machine 
gun]. [A destructive device is (insert definition in § 790.001(4), Fla. Stat.).] [A “machine gun” is 
(insert definition in § 790.001(9), Fla. Stat.).]  

Give if clothing is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 1995). 
“Clothing” means things worn to cover the body and limbs. 

Give if currency is alleged. State v. Becton, 665 So. 2d 358 (Fla. 5th DCA 1995). 
“Currency” means money or another commodity which is in circulation as a medium of 

exchange. 

Give if weapon is alleged.  
 A “weapon” is any object that will likely cause bodily harm if used in the ordinary and 
usual manner contemplated by its design and construction.  
 
           Give if applicable and if evidence shows defendant brought the object into the correctional 
institution or attempted to do so.  

An object not designed to inflict bodily harm may nonetheless be a “weapon” if (defendant)  
 
[knew it would be used] [intended it to be used] in a manner likely to cause bodily harm  
 



or  
 
[knew it would be used] [intended it to be used] to threaten someone with bodily harm. 

 
Give if applicable and if evidence shows the object had been used as a weapon in a correctional 

institution.  
An object not designed to inflict bodily harm may nonetheless be a “weapon” if (defendant) 

knew it had been used or threatened to be used in a manner likely to cause bodily harm. 
 

Give if portable communication device is alleged. § 944.47(1)(a)(6), Fla. Stat. 
“Portable communication device” means any device carried, worn, or stored which is 

designed or intended to receive or transmit verbal or written messages, access or store data, or 
connect electronically to the Internet or any other electronic device and which allows 
communications in any form. Such devices include, but are not limited to, portable two-way pagers, 
hand-held radios, cellular telephones, Blackberry-type devices, personal digital assistants or PDA’s, 
laptop computers, or any components of these devices which are intended to be used to assemble 
such devices.  

Affirmative defense: Lack of knowledge of illicit nature. Give if applicable.  § 893.101(2) and (3), 
Fla. Stat. 

Lack of knowledge of the illicit nature of a controlled substance is a defense to this charge. 
Accordingly, the defendant is not guilty of this charge if [he] [she] did not know of the illicit nature 
of the controlled substance.  

You may but are not required to infer that (defendant) was aware of the illicit nature of the 
controlled substance if you find that [he] [she] possessed the controlled substance. 

To prove (defendant) “possessed a substance,” the State must prove beyond a reasonable 
doubt that [he] [she] a) knew of the existence of the substance and b) intentionally exercised control 
over that substance.  

Give if applicable. 
Control can be exercised over a substance whether the substance is carried on a person, 

near a person, or in a completely separate location upon the grounds of a state correctional 
institution. Mere proximity to a substance does not establish that the person intentionally exercised 
control over the substance in the absence of additional evidence. Control can be established by 
proof that (defendant) had direct personal power to control the substance or the present ability to 
direct its control by another.   

Joint possession. Give if applicable. 
Possession of a substance may be sole or joint, that is, two or more persons may possess a 

substance. 

If you are convinced beyond a reasonable doubt that (defendant) knew of the illicit nature of 
the controlled substance, and all of the elements of the charge have been proven, you should find 
[him] [her] guilty. 

If you have a reasonable doubt as to whether (defendant) knew of the illicit nature of the 
controlled substance, you should find [him] [her] not guilty. 

Affirmative defense: Authorization. Give if the defendant has satisfied his or her burden of 
production. See Wright v. State, 442 So. 2d 1058 (Fla. 1st DCA 1983). 



It is a defense to the crime of [Introduction] [Removal] of Contraband [into] [from] a State 
Correctional Institution if the defendant used regular channels and was authorized by the officer in 
charge of the correctional institution to [introduce] [take] [send] the item [into] [from] the state 
correctional institution. The defendant has raised this defense.  

If you have a reasonable doubt as to whether the defendant used regular channels and had 
authorization from the officer in charge of the correctional institution, you should find [him] [her] 
not guilty. 

If the State proved beyond a reasonable doubt that the defendant did not use regular 
channels or did not have authorization from the officer in charge of the correctional institution, you 
should find [him] [her] guilty, if all the elements of the charge have also been proven beyond a 
reasonable doubt. 

Lesser Included Offenses 
 

[INTRODUCTION] [REMOVAL] OF CONTRABAND [INTO] [FROM] A STATE 
CORRECTIONAL INSTITUTION — 944.47(1)(a) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 
*Possession of a Controlled 
Substance, if a controlled 
substance is the contraband 
alleged 

 893.13 25.7 

 Possession of a Firearm or a 
Concealed Weapon By a 
Convicted Felon, if a firearm 
or concealed weapon is the 
contraband alleged and the 
possessor is an inmate.  

790.23 10.15 

 Carrying a Concealed 
Firearm 

790.01(2) 10.1 

 Carrying a Concealed 
Weapon 

790.01(1) 10.1 

 
Comments 

 
*It is unclear if the courts will determine that Possession of a Controlled Substance is necessarily 

included in a charge of [Introduction] [Removal] of Contraband [Into] [From] a State Correctional 
Institution. Possession is not a necessary lesser-included offense of either Sale or Manufacture of a 
Controlled Substance. State v. McCloud, 577 So. 2d 939 (Fla. 1991); Anderson v. State, 447 So. 2d 236 
(Fla. 1st DCA 1983). 

A special instruction will be necessary in cases where the weapon was an animal or a substance 
or something that is not commonly referred to as an “object.”   

The term “portable communication device” includes any new technology that is developed for 
similar purposes. Judges will have to create a special instruction as technology develops. 

The definition of “portable communication device” excludes any device having communication 
capabilities which has been approved or issued by the Department of Corrections for investigative or 
institutional security purposes or for conducting other state business. See § 944.47(1)(a)6., Fla. Stat. As of 



September 2019July 2020, it was unclear if the exclusion is an affirmative defense, and if so, what the 
burden of persuasion is and who bears that burden for that defense. A special instruction will be necessary 
if the exclusion is at issue.   

If the contraband item alleged is a cellular telephone, portable communication device, or vapor-
generating electronic device, the item must have been “intentionally and unlawfully introduced inside the 
secure perimeter” of the state correctional institution. See §§ 944.47(1)(a)6., (1)(a)7., Fla. Stat. As of July 
2020, there was no definition of “secure perimeter.” Therefore, if the location in which the cellular 
telephone, portable communication device, or vapor-generating electronic device was introduced is at 
issue, a special instruction will be necessary.  

Additionally, as of July 2020, there was no case law about what “unlawfully introduced” (for 
cellular telephones, portable communication devices, or vapor-generating electronic devices) means.   

This instruction was adopted in 2014 [153 So. 3d 192] and amended in 2016 [191 So. 3d 291], 
2017 [216 So. 3d 497], 2019 [272 So. 3d 243], and on April 3, 2020, and October 2020. 

 

25.22 [INTRODUCTION] [REMOVAL] OF CONTRABAND [INTO] [FROM] A [DEPARTMENT 
OF CHILDREN AND FAMILIES] [AGENCY FOR PERSONS WITH DISABILITIES] 

FACILITY 
§ 916.1085(1)(a), Fla. Stat. 

 
To prove the crime of [Introduction] [Removal] of Contraband [into] [from] a [Department 

of Children and Families] [Agency for Persons with Disabilities] Facility, the State must prove the 
following three elements beyond a reasonable doubt: 

1. (Defendant) [introduced into or upon the grounds of] [took] [sent] [attempted to 
[[take] [send]] an item [into] [from] a [Department of Children and Families] 
[Agency for Persons with Disabilities] [forensic] facility. 

2. (Defendant) had knowledge of the presence of the item. 

3. The item was: 

Give as applicable. 
a. an intoxicating beverage or a beverage which causes or may cause an 

intoxicating effect. 

b. a controlled substance. (Name of controlled substance) is a controlled 
substance. 

c. marijuana. 

d. hemp. 

e. industrial hemp. 

f [a firearm] [a weapon of any kind] [an explosive substance]. 



g any [cellular telephone] [or] [portable communication device] intentionally 
and unlawfully introduced inside the secure perimeter of a [Department of 
Children and Families] [Agency for Persons with Disabilities] forensic 
facility. 

h. any vapor-generating electronic device intentionally and unlawfully 
introduced inside the secure perimeter of a [Department of Children and 
Families] [Agency for Persons with Disabilities] forensic facility. 

i. an item, to wit: (a[n] insert alleged item), that had been determined by the 
[Department of Children and Families] [Agency for Persons with 
Disabilities] to be hazardous to the welfare of clients or the operation of the 
facility and that had been designated as such by rule or by written 
institutional policies.      

Give in all cases. Facility. § 916.106(4), Fla. Stat. 
“Facility” means [a mental health facility established within the Department of Children 

and Families or by contract with the Department of Children and Families to serve individuals 
committed to the Department and those defendants committed to the Department who do not 
require the security provided in a forensic facility] [an intermediate care facility for the 
developmentally disabled, a foster care facility, a group home facility, or a supported living setting, 
designated by the Agency for Persons with Disabilities to serve those defendants who do not require 
the security provided in a forensic facility]. 

Give if the alleged contraband item is a cellular telephone, other portable communication device, 
or vapor-generating device. § 916.1085(1)(a)4.; (1)(a)5., Fla. Stat, and § 916.106(10), Fla. Stat. 

“Forensic facility” means a separate and secure facility established within the [Department 
of Children and Families] [Agency for Persons with Disabilities] to serve forensic clients. A separate 
and secure facility means a security-grade building for the purpose of separately housing persons 
who have mental illness from persons who have intellectual disabilities or autism and separately 
housing persons who have been involuntarily committed pursuant to Chapter 916 of Florida 
Statutes from nonforensic residents. 

Give if firearm is alleged. § 790.001(6), Fla. Stat. 
“Firearm” means any weapon (including a starter gun) which will, is designed to, or may 

readily be converted to expel a projectile by the action of an explosive [; the frame or receiver of 
any such weapon] [any firearm muffler or firearm silencer] [any destructive device] [any machine 
gun]. [A destructive device is (insert definition in § 790.001(4), Fla. Stat.).] [A “machine gun” is 
(insert definition in § 790.001(9), Fla. Stat.).]  

Give if weapon is alleged.  
 A “weapon” is any object that will likely cause bodily harm if used in the ordinary and 
usual manner contemplated by its design and construction.  
 

Give if applicable and if evidence shows defendant brought the object into the facility or 
attempted to do so.  

An object not designed to inflict bodily harm may nonetheless be a “weapon” if (defendant)  
 
[knew it would be used] [intended it to be used] in a manner likely to cause bodily harm  
 
or  
 



[knew it would be used] [intended it to be used] to threaten someone with bodily harm. 
 

Give if applicable and if evidence shows the object had been used as a weapon in the facility.  
An object not designed to inflict bodily harm may nonetheless be a “weapon” if (defendant) 

knew it had been used or threatened to be used in a manner likely to cause bodily harm. 
 

Give if portable communication device is alleged. § 944.47(1)(a)(6), Fla. Stat. 
“Portable communication device” means any device carried, worn, or stored which is 

designed or intended to receive or transmit verbal or written messages, access or store data, or 
connect electronically to the Internet or any other electronic device and which allows 
communications in any form. Such devices include, but are not limited to, portable two-way pagers, 
hand-held radios, cellular telephones, Blackberry-type devices, personal digital assistants or PDA’s, 
laptop computers, or any components of these devices which are intended to be used to assemble 
such devices.  

Give if marijuana is alleged. § 381.986(1)(f), Fla. Stat. 
“Marijuana” means all parts of any plant of the genus Cannabis, whether growing or not; 

the seeds thereof; the resin extracted from any part of the plant; and every compound, 
manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin, including 
low-THC cannabis, which are dispensed from a medical marijuana treatment center for medical 
use by a qualified patient. 

 
Give if hemp is alleged. § 581.217(3)(d), Fla. Stat. 
“Hemp” means the plant Cannabis sativa L. and any part of that plant, including the seeds 

thereof, and all derivatives, extracts, cannabinoids, isomers, acids, salts, and salts of isomers 
thereof, whether growing or not, that has a total delta-9-tetrahydrocannabinol concentration that 
does not exceed 0.3 percent on a dry-weight basis. 

 
Give if industrial hemp is alleged. § 1004.4473(1)(c), Fla. Stat. 
“Industrial hemp” means all parts and varieties of the cannabis sativa plant, cultivated or 

possessed by an approved grower under the pilot project, whether growing or not, which contain a 
tetrahydrocannabinol concentration that does not exceed 0.3 percent on a dry-weight basis. 

 
Give if vapor-generating electronic device is alleged. § 386.203(15), Fla. Stat. 
“Vapor-generating electronic device” means any product that employs an electronic, a 

chemical, or a mechanical means capable of producing vapor or aerosol from a nicotine product or 
any other substances, including, but not limited to, an electronic cigarette, electronic cigar, 
electronic cigarillo, electronic pipe, or other similar device or product, any replacement cartridge 
for such device, and any other container of a solution or other substance intended to be used with 
or within an electronic cigarette, electronic cigar, electronic cigarillo, electronic pipe, or other 
similar device or product. 

Affirmative defense: Lack of knowledge of illicit nature. Give if applicable.  § 893.101(2) and (3), 
Fla. Stat. 

Lack of knowledge of the illicit nature of a controlled substance is a defense to this charge. 
Accordingly, the defendant is not guilty of this charge if [he] [she] did not know of the illicit nature 
of the controlled substance.  

You may but are not required to infer that (defendant) was aware of the illicit nature of the 
controlled substance if you find that [he] [she] possessed the controlled substance. 



To prove (defendant) “possessed a substance,” the State must prove beyond a reasonable 
doubt that [he] [she] a) knew of the existence of the substance and b) intentionally exercised control 
over that substance.  

Give if applicable. 
Control can be exercised over a substance whether the substance is carried on a person, 

near a person, or in a completely separate location upon the grounds of a [Department of Children 
and Families] [Agency for Persons with Disabilities] facility. Mere proximity to a substance does 
not establish that the person intentionally exercised control over the substance in the absence of 
additional evidence. Control can be established by proof that (defendant) had direct personal power 
to control the substance or the present ability to direct its control by another.   

Joint possession. Give if applicable. 
Possession of a substance may be sole or joint, that is, two or more persons may possess a 

substance. 

If you are convinced beyond a reasonable doubt that (defendant) knew of the illicit nature of 
the controlled substance, and all of the elements of the charge have been proven, you should find 
[him] [her] guilty. 

If you have a reasonable doubt as to whether (defendant) knew of the illicit nature of the 
controlled substance, you should find [him] [her] not guilty. 

Affirmative defense: Authorization. Give if the defendant has satisfied his or her burden of 
production. See Wright v. State, 442 So. 2d 1058 (Fla. 1st DCA 1983). 

It is a defense to the crime of [Introduction] [Removal] of Contraband [into] [from] a 
[Department of Children and Families] [Agency for Persons with Disabilities] Facility if the 
defendant was authorized by the person in charge of the facility to [introduce] [take] [send] the 
item [into] [from] the facility. The defendant has raised this defense.  

If you have a reasonable doubt as to whether the defendant had authorization from the 
person in charge of the facility, you should find [him] [her] not guilty. 

If the State proved beyond a reasonable doubt that the defendant did not have 
authorization from the person in charge of the facility, you should find [him] [her] guilty, if all the 
elements of the charge have also been proven beyond a reasonable doubt. 

Lesser Included Offenses 
 

[INTRODUCTION] [REMOVAL] OF CONTRABAND [INTO] [FROM] A 
[DEPARTMENT OF CHILDREN AND FAMILIES] [AGENCY FOR PERSONS WITH 

DISABILITIES] FACILITY — § 916.1085(1)(a) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 
*Possession of a Controlled 
Substance, if a controlled 
substance is the contraband 
alleged 

 893.13 25.7 

 Carrying a Concealed 
Firearm 

790.01(2) 10.1 

 Carrying a Concealed 
Weapon 

790.01(1) 10.1 



 
Comments 

 
*It is unclear if the courts will determine that Possession of a Controlled Substance is necessarily 

included in a charge of [Introduction] [Removal] of Contraband [Into] [From] a Department of Children 
and Families Facility. Possession is not a necessary lesser-included offense of either Sale or Manufacture 
of a Controlled Substance. State v. McCloud, 577 So. 2d 939 (Fla. 1991); Anderson v. State, 447 So. 2d 
236 (Fla. 1st DCA 1983). 

A special instruction will be necessary in cases where the weapon was an animal or a substance 
or something that is not commonly referred to as an “object.”   

The term “portable communication device” includes any new technology that is developed for 
similar purposes. Judges will have to create a special instruction as technology develops. 

The definition of “portable communication device” excludes any device having communication 
capabilities which has been approved or issued by the person in charge of the forensic facility. See § 
916.1085(1)(a)4., Fla. Stat. As of July 2020, it was unclear if the exclusion is an affirmative defense, and 
if so, what the burden of persuasion is and who bears that burden for that defense. A special instruction 
will be necessary if the exclusion is at issue.   

If the contraband item alleged is a cellular telephone, portable communication device, or vapor-
generating electronic device, the item must have been “intentionally and unlawfully introduced inside the 
secure perimeter” of the forensic facility. See §§ 916.1085(1)(a)4., (1)(a)5., Fla. Stat. As of July 2020, 
there was no definition of “secure perimeter.” Therefore, if the location in which the cellular telephone, 
portable communication device, or vapor-generating electronic device was introduced is at issue, a special 
instruction will be necessary.  

Additionally, as of July 2020, there was no case law about what “unlawfully introduced” (for 
cellular telephones, portable communication devices, or vapor-generating electronic devices) means.   

This instruction was adopted in 2020. 

28.1 DRIVING UNDER THE INFLUENCE 
§ 316.193(1), Fla. Stat. 

 
To prove the crime of Driving Under the Influence, the State must prove the following two 

elements beyond a reasonable doubt: 

1. (Defendant) drove [or was in actual physical control of] a vehicle. 

2. While driving [or in actual physical control of] the vehicle, (defendant) 

Give 2a or 2b or both as applicable. 

a. was under the influence of [alcoholic beverages] [a chemical 
substance] [a controlled substance] to the extent that [his] [her] 
normal faculties were impaired. 



b. had a [blood] [breath]-alcohol level of .08 or more grams of alcohol 
per [100 milliliters of blood] [210 liters of breath]. 

Give if applicable. § 316.193(4), Fla. Stat. 

If you find the defendant guilty of Driving Under the Influence, you must also determine 
whether the State has proven beyond a reasonable doubt whether: 

a. the defendant had a [blood] [breath]-alcohol level of .15 or higher 
while driving [or in actual physical control of] the vehicle. 

b. the defendant was accompanied in the vehicle by a person under the 
age of 18 years at the time of the Driving Under the Influence. 

Definitions. Give as applicable. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” is every device, in, upon or by which any person or property is, or may be, 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

§ 316.1934(1), Fla. Stat. 

Normal faculties include but are not limited to the ability to see, hear, walk, talk, judge 
distances, drive an automobile, make judgments, act in emergencies and, in general, to normally 
perform the many mental and physical acts of our daily lives. 

Shaw v. State, 783 So. 2d 1097 (Fla. 5th DCA 2001).  

Impaired means diminished in some material respect.  

Give if applicable.  

The option of “on a vehicle” pertains to vehicles such as motorcycles and bicycles. 

Actual physical control of a vehicle means the defendant must be physically in [or on] the 
vehicle and have the capability to operate the vehicle, regardless of whether [he] [she] is actually 
operating the vehicle at the time. 

§ 322.01(2), Fla. Stat. 

Alcoholic beverages are considered to be substances of any kind and description which 
contain alcohol. 

(____________) is a controlled substance under Florida law. Ch. 893, Fla. Stat. 



(____________) is a chemical substance under Florida law. § 877.111(1), Fla. Stat. 

Give if appropriate. § 316.1934(2)(a) and (2)(b), Fla. Stat.  

1. If you find from the evidence that while driving or in actual physical control of 
a vehicle, the defendant had a blood or breath-alcohol level of .05 or less, you 
shall presume that the defendant was not under the influence of alcoholic 
beverages to the extent that [his] [her] normal faculties were impaired; but 
this presumption may be overcome by other evidence demonstrating that the 
defendant was under the influence of alcoholic beverages to the extent that 
[his] [her] normal faculties were impaired. 

2. If you find from the evidence that while driving or in actual physical control of 
a vehicle, the defendant had a blood or breath-alcohol level in excess of .05 
but less than .08, that fact does not give rise to any presumption that the 
defendant was or was not under the influence of alcoholic beverages to the 
extent that [his] [her] normal faculties were impaired. In such cases, you may 
consider that evidence along with other evidence in determining whether the 
defendant was under the influence of alcoholic beverages to the extent that 
[his] [her] normal faculties were impaired. 

It is not necessary to instruct on the “prima facie evidence of impairment” in § 316.1934(2)(c), 
Fla. Stat., if the State charged the defendant with driving with a blood or breath-alcohol level of .08 or 
over. In those cases, if the jury finds that the defendant drove with an unlawful blood or breath-alcohol 
level, impairment becomes moot. Tyner v. State, 805 So. 2d 862 (Fla. 2d DCA 2001). 

Defense of inoperability; give if applicable. 

It is a defense to the charge of Driving Under the Influence if at the time of the alleged 
offense, the vehicle was inoperable. However, it is not a defense if the defendant was driving under 
the influence before the vehicle became inoperable.  Therefore, if you are not convinced beyond a 
reasonable doubt that the vehicle was operable at the time of the alleged offense, you should find the 
defendant not guilty.  However, if you are convinced that the vehicle was operable at the time of the 
alleged offense, then you should find the defendant guilty, if all the other elements of the charge have 
been proved beyond a reasonable doubt. 

Lesser Included Offenses 
 

DRIVING UNDER THE INFLUENCE — 316.193(1) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    



 Attempt 777.04(1) 5.1 

 

Comment 
A misdemeanor instruction was adopted in 1981 as part of Standard Jury Instructions In 

Misdemeanor Cases. In 1992, a similar instruction was adopted for Florida Standard Jury Instructions In 
Criminal Cases. That instruction was amended in 1995 and 1998; both instructions were merged into a 
revised instruction in 2000, which was amended in 2009 [6 So. 3d 574], 2016 [192 So. 3d 1190], and 
2019 [262 So. 3d 59], and 2020. 

 

28.1(a) DRIVING UNDER THE INFLUENCE CAUSING 
PROPERTY DAMAGE OR INJURY 

§ 316.193(3)(a)(b)(c)1, Fla. Stat. 
 

To prove the crime of Driving Under the Influence Causing [Property Damage] [Injury], the 
State must prove the following three elements beyond a reasonable doubt: 

1. (Defendant) drove [or was in actual physical control of] a vehicle. 

2. While driving [or in actual physical control of] the vehicle, (defendant) 

Give 2a or 2b or both as applicable. 

a. was under the influence of [alcoholic beverages] [a chemical 
substance] [a controlled substance] to the extent that [his] [her] 
normal faculties were impaired. 

b. had a [blood] [breath]-alcohol level of .08 or more grams of alcohol 
per [100 milliliters of blood] [210 liters of breath]. 

3. As a result of operating the vehicle, (defendant) caused or contributed to 
causing [damage to the property of (victim)] [injury to the person of (victim)]. 

Give if applicable. § 316.193(4), Fla. Stat.  

If you find the defendant guilty of Driving Under the Influence Causing [Property Damage] 
[Injury], you must also determine whether the State has proven beyond a reasonable doubt whether: 

a. the defendant had a [blood] [breath]-alcohol level of .15 or higher 
while driving [or in actual physical control of] the vehicle. 

b. the defendant was accompanied in the vehicle by a person under the 
age of 18 years at the time of the Driving Under the Influence. 



Definitions. Give as applicable. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions which 
should be given if necessary. 

“Vehicle” is every device, in, upon or by which any person or property is, or may be, 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

§ 316.1934(1), Fla. Stat. 

Normal faculties include but are not limited to the ability to see, hear, walk, talk, judge 
distances, drive an automobile, make judgments, act in emergencies and, in general, to normally 
perform the many mental and physical acts of our daily lives. 

Shaw v. State, 783 So. 2d 1097 (Fla. 5th DCA 2001).  

Impaired means diminished in some material respect.  

Give if applicable. 

The option of “on a vehicle” pertains to vehicles such as motorcycles and bicycles. 

Actual physical control of a vehicle means the defendant must be physically in [or on] the 
vehicle and have the capability to operate the vehicle, regardless of whether [he] [she] is actually 
operating the vehicle at the time. 

§ 322.01(2), Fla. Stat. 

Alcoholic beverages are considered to be substances of any kind and description which 
contain alcohol. 

(____________) is a controlled substance under Florida law.  Ch. 893, Fla. Stat. 

(____________) is a chemical substance under Florida law.  § 877.111(1), Fla. Stat. 

Give if appropriate. § 316.1934(2)(a) and (2)(b), Fla. Stat. 

1. If you find from the evidence that while driving or in actual physical control of 
a vehicle, the defendant had a blood or breath-alcohol level of .05 or less, you 
shall presume that the defendant was not under the influence of alcoholic 
beverages to the extent that [his] [her] normal faculties were impaired; but 
this presumption may be overcome by other evidence demonstrating that the 
defendant was under the influence of alcoholic beverages to the extent that 
[his] [her] normal faculties were impaired. 

2. If you find from the evidence that while driving or in actual physical control of 



a vehicle, the defendant had a blood or breath-alcohol level in excess of .05 
but less than .08, that fact does not give rise to any presumption that the 
defendant was or was not under the influence of alcoholic beverages to the 
extent that [his] [her] normal faculties were impaired. In such cases, you may 
consider that evidence along with other evidence in determining whether the 
defendant was under the influence of alcoholic beverages to the extent that 
[his] [her] normal faculties were impaired. 

It is not necessary to instruct on the “prima facie evidence of impairment” in § 316.1934(2)(c), 
Fla. Stat., if the State charged the defendant with driving with a blood or breath-alcohol level of .08 or 
over. In those cases, if the jury finds that the defendant drove with an unlawful blood or breath-alcohol 
level, impairment becomes moot.; Tyner v. State, 805 So. 2d 862 (Fla. 2d DCA 2001). 

Defense of inoperability; give if applicable. 

It is a defense to the charge of Driving Under the Influence Causing [Property Damage] [Injury] 
if at the time of the alleged offense, the vehicle was inoperable. However, it is not a defense if the 
defendant was driving under the influence before the vehicle became inoperable.  Therefore, if you 
are not convinced beyond a reasonable doubt that the vehicle was operable at the time of the alleged 
offense, you should find the defendant not guilty. However, if you are convinced that the vehicle was 
operable at the time of the alleged offense, then you should find the defendant guilty, if all the other 
elements of the charge have been proved beyond a reasonable doubt. 

 

 

Lesser Included Offenses 

 
DRIVING UNDER THE INFLUENCE CAUSING PROPERTY 

DAMAGE OR INJURY — 316.193(3)(a)(b)(c)1. 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

DUI  316.193(1) 28.1 

 Attempt 777.04(1) 5.1 

 



Comment 
 

This instruction was adopted in 2009 [6 So. 3d 574] and amended in 2009 [18 So. 3d 523], 2016 
[192 So. 3d 1190], and 2019 [262 So. 3d 59], and 2020.  

 

28.2 [FELONY] DRIVING UNDER THE INFLUENCE 
§ 316.193(2)(b)1 or § 316.193(2)(b)3, Fla. Stat. 

 
To prove the crime of Driving Under the Influence, the State must prove the following two 

elements beyond a reasonable doubt: 

1. (Defendant) drove [or was in actual physical control of] a vehicle. 

2. While driving [or in actual physical control of] the vehicle, (defendant) 

Give 2a or 2b or both as applicable. 

a. was under the influence of [alcoholic beverages] [a chemical 
substance] [a controlled substance] to the extent that [his] [her] 
normal faculties were impaired. 

b. had a [blood] [breath]-alcohol level of .08 or more grams of alcohol 
per [100 milliliters of blood] [210 liters of breath]. 

Give if applicable. § 316.193(4), Fla. Stat.  

If you find the defendant guilty of Driving Under the Influence, you must also determine 
whether the State has proven beyond a reasonable doubt whether: 

a. the defendant had a [blood] [breath]-alcohol level of .15 or higher 
while driving [or in actual physical control of] the vehicle. 

b. the defendant was accompanied in the vehicle by a person under the 
age of 18 years at the time of the Driving Under the Influence. 

Definitions. Give as applicable. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” is every device, in, upon or by which any person or property is, or may be, 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 



§ 316.1934(1), Fla. Stat. 

Normal faculties include but are not limited to the ability to see, hear, walk, talk, judge 
distances, drive an automobile, make judgments, act in emergencies and, in general, to normally 
perform the many mental and physical acts of our daily lives. 

Shaw v. State, 783 So. 2d 1097 (Fla. 5th DCA 2001).  

Impaired means diminished in some material respect.  

Give if applicable. 

The option of “on a vehicle” pertains to vehicles such as motorcycles and bicycles. 

Actual physical control of a vehicle means the defendant must be physically in [or on] the 
vehicle and have the capability to operate the vehicle, regardless of whether [he] [she] is actually 
operating the vehicle at the time. 

§ 322.01(2), Fla. Stat. 

Alcoholic beverages are considered to be substances of any kind and description which 
contain alcohol. 

(____________) is a controlled substance under Florida law.  Ch. 893, Fla. Stat. 

(____________) is a chemical substance under Florida law.  § 877.111(1), Fla. Stat. 

Give if appropriate. § 316.1934(2)(a) and (2)(b), Fla. Stat.  

1. If you find from the evidence that while driving or in actual physical control of 
a vehicle, the defendant had a blood or breath-alcohol level of .05 or less, you 
shall presume that the defendant was not under the influence of alcoholic 
beverages to the extent that [his] [her] normal faculties were impaired; but 
this presumption may be overcome by other evidence demonstrating that the 
defendant was under the influence of alcoholic beverages to the extent that 
[his] [her] normal faculties were impaired. 

2. If you find from the evidence that while driving or in actual physical control of 
a vehicle, the defendant had a blood or breath-alcohol level in excess of .05 
but less than .08, that fact does not give rise to any presumption that the 
defendant was or was not under the influence of alcoholic beverages to the 
extent that [his] [her] normal faculties were impaired. In such cases, you may 
consider that evidence along with other evidence in determining whether the 
defendant was under the influence of alcoholic beverages to the extent that 
[his] [her] normal faculties were impaired. 



It is not necessary to instruct on the “prima facie evidence of impairment” in § 316.1934(2)(c), 
Fla. Stat., if the State charged the defendant with driving with a blood or breath-alcohol level of .08 or 
over. In those cases, if the jury finds that the defendant drove with an unlawful blood or breath-alcohol 
level, impairment becomes moot. Robertson v. State, 604 So. 2d 783, 792, n.14 (Fla. 1992); Tyner v. 
State, 805 So. 2d 862 (Fla. 2d DCA 2001). 

Defense of inoperability; give if applicable. 

It is a defense to the charge of Driving Under the Influence if at the time of the alleged 
offense, the vehicle was inoperable. However, it is not a defense if the defendant was driving under 
the influence before the vehicle became inoperable.  Therefore, if you are not convinced beyond a 
reasonable doubt that the vehicle was operable at the time of the alleged offense, you should find the 
defendant not guilty. However, if you are convinced that the vehicle was operable at the time of the 
alleged offense, then you should find the defendant guilty, if all the other elements of the charge have 
been proved beyond a reasonable doubt. 

Give as applicable if the jury finds the defendant guilty of Driving Under the Influence. Note: BUI 
and out-of-state DUI/DWI convictions count as prior convictions. See §316.193(6)(k), Fla. Stat.  See State 
v. Harbaugh, 754 So. 2d 691 (Fla. 2000). 

Now that you have found the defendant guilty of Driving Under the Influence, you must 
further determine whether the State has proven beyond a reasonable doubt whether: 

a. the defendant was previously convicted two times of Driving Under 
the Influence and one of the prior Driving Under the Influence 
convictions took place within 10 years of the Driving Under the 
Influence that you found the defendant committed. 

b. the defendant was previously convicted three times of Driving Under 
the Influence.  

 

Give if applicable.  316.193(12), Fla. Stat. 

If the records of the Department of Highway Safety and Motor Vehicles show that the 
defendant has been previously convicted of Driving Under the Influence, you may conclude that the 
State has established that prior Driving Under the Influence conviction.  However, such evidence may 
be contradicted or rebutted by other evidence.  Accordingly, this inference may be considered along 
with any other evidence in deciding whether the defendant has a prior Driving Under the Influence 
conviction. 



Lesser Included Offenses 
 

FELONY DRIVING UNDER THE INFLUENCE – [THIRD OFFENSE WITHIN 10 YEARS OF A PRIOR 
CONVICTION] [FOURTH OFFENSE] — 316.193(2)(b)1. or 316.193(2)(b)3. 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Driving under the 
influence 

 316.193(1) 28.1 

 Attempt 777.04(1) 5.1 

 Driving under the 
influence causing 
property damage or 
injury 

316.193(3)(a)(b)(c)1 28.1(a) 

 
Comments 

 
This instruction should be used for Felony Driving Under the Influence based on prior 

convictions. For Felony Driving Under the Influence based on prior convictions, it is error to inform the 
jury of prior Driving Under the Influence/Boating Under the Influence convictions until the verdict on the 
underlying Driving Under the Influence is rendered. Therefore, if the information or indictment contains 
an allegation of prior Driving Under the Influence/Boating Under the Influence convictions, do not read 
that allegation and do not send the information or indictment into the jury room. If the defendant is 
found guilty of Driving Under the Influence, the historical fact of prior convictions shall be determined 
separately by the jury in a bifurcated proceeding. See State v. Harbaugh, 754 So. 2d 691 (Fla. 2000). 

This instruction was adopted in 2009 [6 So. 3d 574] and amended in 2016 [192 So. 3d 1190], and 
2019 [262 So. 3d 59], and 2020. 

28.3 DRIVING UNDER THE INFLUENCE CAUSING 
SERIOUS BODILY INJURY 

§ 316.193(3)(a)(b)(c)2., Fla. Stat. 
 

To prove the crime of Driving Under the Influence Causing Serious Bodily Injury, the State 
must prove the following three elements beyond a reasonable doubt: 

1. (Defendant) drove [or was in actual physical control of] a vehicle. 

2. While driving [or in actual physical control of] the vehicle, (defendant) 

Give 2a or 2b or both as applicable. 



a. was under the influence of [alcoholic beverages] [a chemical 
substance] [a controlled substance] to the extent that [his] [her] 
normal faculties were impaired. 

b. had a [blood] [breath]-alcohol level of .08 or more grams of alcohol 
per [100 milliliters of blood] [210 liters of breath]. 

3. As a result of operating the vehicle, (defendant) caused or contributed to 
causing serious bodily injury to (victim). 

Give if applicable. § 316.193(4), Fla. Stat. 

If you find the defendant guilty of Driving Under the Influence, you must also determine 
whether the State has proven beyond a reasonable doubt whether: 

a. the defendant had a [blood] [breath]-alcohol level of 0.15 or higher 
while driving [or in actual physical control of] the vehicle. 

b. the defendant was accompanied in the vehicle by a person under the 
age of 18 years at the time of the Driving Under the Influence. 

Definitions. Give as applicable. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” is every device, in, upon or by which any person or property is, or may be, 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

§ 316.1934(1), Fla. Stat. 

Normal faculties include but are not limited to the ability to see, hear, walk, talk, judge 
distances, drive an automobile, make judgments, act in emergencies and, in general, to normally 
perform the many mental and physical acts of our daily lives. 

Shaw v. State, 783 So. 2d 1097 (Fla. 5th DCA 2001). 

Impaired means diminished in some material respect. 



Give if applicable. 

The option of “on a vehicle” pertains to vehicles such as motorcycles and bicycles. 

Actual physical control of a vehicle means the defendant must be physically in [or on] the 
vehicle and have the capability to operate the vehicle, regardless of whether [he] [she] is actually 
operating the vehicle at the time. 

§ 322.01(2), Fla. Stat. 

Alcoholic beverages are considered to be substances of any kind and description which 
contain alcohol. 

(____________) is a controlled substance under Florida law.  Ch. 893, Fla. Stat. 

(____________) is a chemical substance under Florida law.  § 877.111(1), Fla. Stat. 

§ 316.1933, Fla. Stat. 

Serious bodily injury means a physical condition that creates a substantial risk of death, 
serious personal disfigurement, or protracted loss or impairment of the function of any bodily 
member or organ. 

Give if appropriate. § 316.1934(2)(a) and (2)(b), Fla. Stat.  

1. If you find from the evidence that while driving or in actual physical control of 
a vehicle, the defendant had a blood or breath-alcohol level of .05 or less, you 
shall presume that the defendant was not under the influence of alcoholic 
beverages to the extent that [his] [her] normal faculties were impaired; but 
this presumption may be overcome by other evidence demonstrating that the 
defendant was under the influence of alcoholic beverages to the extent that 
[his] [her] normal faculties were impaired. 

2. If you find from the evidence that while driving or in actual physical control of 
a vehicle, the defendant had a blood or breath-alcohol level in excess of .05 
but less than .08, that fact does not give rise to any presumption that the 
defendant was or was not under the influence of alcoholic beverages to the 
extent that [his] [her] normal faculties were impaired. In such cases, you may 
consider that evidence along with other evidence in determining whether the 
defendant was under the influence of alcoholic beverages to the extent that 
[his] [her] normal faculties were impaired. 

It is not necessary to instruct on the “prima facie evidence of impairment” in § 316.1934(2)(c), 
Fla. Stat., if the State charged the defendant with driving with a blood or breath-alcohol level of .08 or 



over. In those cases, if the jury finds that the defendant drove with an unlawful blood or breath-alcohol 
level, impairment becomes moot. Tyner v. State, 805 So. 2d 862 (Fla. 2d DCA 2001). 

Defense of inoperability; give if applicable. 

It is a defense to the charge of Driving Under the Influence Causing Serious Bodily Injury if at 
the time of the alleged offense, the vehicle was inoperable. However, it is not a defense if the 
defendant was driving under the influence before the vehicle became inoperable.  Therefore, if you 
are not convinced beyond a reasonable doubt that the vehicle was operable at the time of the alleged 
offense, you should find the defendant not guilty.  However, if you are convinced that the vehicle was 
operable at the time of the alleged offense, then you should find the defendant guilty, if all the other 
elements of the charge have been proved beyond a reasonable doubt. 

Lesser Included Offenses 

DRIVING UNDER THE INFLUENCE CAUSING SERIOUS BODILY INJURY—316.193(3)(a)(b)(c)2. 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Driving under the influence 
causing injury  

 316.193(3)(a)(b)(c)1. 28.1 

28.1(a) 

Driving under the influence  316.193(1) 28.1 

 Driving under the 
influence causing 
property damage   

316.193(3)(a)(b)(c)1. 28.1(a) 

 Attempt 777.04(1) 5.1 

 

Comment 

This instruction was adopted in 1992 and amended in 1998 [723 So. 2d 123], 2009 [6 So. 3d 
574], 2013 [131 So. 3d 720], 2016 [192 So. 3d 1190], and 2019 [262 So. 3d 59], and 2020. 

28.4 LEAVING THE SCENE OF A CRASH INVOLVING [DEATH] 
[SERIOUS BODILY INJURY] [INJURY] 
§ 316.027(2), Fla. Stat.; § 316.062, Fla. Stat. 

To prove the crime of Leaving the Scene of a Crash Involving [Death] [Serious Bodily Injury] 
[Injury], the State must prove the following four elements beyond a reasonable doubt: 

1. (Defendant) was the driver of a vehicle involved in a crash occurring on public 
or private property resulting in [injury to] [death of] any person. 



2. (Defendant) knew that [he] [she] was involved in a crash. 

Give 3a if death is charged or 3b if injury or serious bodily injury is charged. 

3. a. (Defendant) knew, or should have known from all of the 
circumstances, including the nature of the crash, of the injury to or 
death of the person. 

b. (Defendant) knew, or should have known from all of the 
circumstances, including the nature of the crash, of the injury to the 
person. 

Give 4a, 4b, or both as applicable. 

4. a. (Defendant) willfully failed to stop at the scene of the crash or as close 
to the crash as possible and remain there until [he] [she] had given 
“identifying information” to the [injured person] [driver] [occupant] 
[person attending the vehicle] and to any police officer investigating 
the crash. 

            [or] 

b. (Defendant) willfully failed to render “reasonable assistance” to the 
injured person if such treatment appeared to be necessary or was 
requested by the injured person. 

If the State proves that the defendant willfully failed to give any part of the “identifying 
information” or willfully failed to give reasonable assistance, the State satisfies this element of the 
offense. 

Give if serious bodily injury is charged. § 316.027(1)(a), Fla. Stat.; 

§ 316.027(2)(b), Fla. Stat. 

If you find that (defendant) committed the crime of Leaving the Scene of a Crash Involving 
Injury, you must then determine whether the State proved beyond a reasonable doubt that the injury 
was a serious bodily injury. 

 “Serious bodily injury” means an injury to a person, including the driver, which consists of a 
physical condition that creates a substantial risk of death, serious disfigurement, or protracted loss or 
impairment of the function of a bodily member or organ. 

Give if it is alleged in the charging document that the defendant caused victim injury or death. 
§ 921.0021(7)(e), Fla. Stat.   



If you find that (defendant) committed the crime of Leaving the Scene of a Crash Involving 
[Death] [Serious Bodily Injury] [Injury], you must then determine whether the State proved beyond a 
reasonable doubt that [he] [she] caused [death] [or] [severe injury] [or] [moderate injury] [or] [slight 
injury] to (victim).   

Give when the State alleged the victim was a “vulnerable road user.”  

§ 316.027(2)(f), Fla. Stat. 

If you find that (defendant) committed the crime of Leaving the Scene of a Crash Involving 
[Death] [Serious Bodily Injury] [or] [Injury], you must then determine whether the State proved 
beyond a reasonable doubt that the [injured person] [person who died] was: 

[a pedestrian]. 

[actually engaged in work upon a highway]. 

[actually engaged in work upon utility facilities along a highway]. 

[engaged in the provision of emergency services within the right- 
of-way]. 

[operating a [bicycle] [an electric bicycle] [motorcycle] [scooter] [moped] lawfully on  
the roadway]. 

[riding an animal]. 

[lawfully operating [a farm tractor or similar vehicle designed  
primarily for farm use] [a skateboard] [roller-skates] [in-line  
skates] [a horse-drawn carriage] [an electric personal assistive  
mobility device] [a wheelchair] on [a public right-of-way] 
[crosswalk] [shoulder of the roadway]]. 

Definitions.  

Gaulden v. State, 195 So. 3d 1123 (Fla. 2016). 

A vehicle is “involved in a crash” if it collides with another vehicle, person, or object.  

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

A “vehicle” is any device in, upon, or by which any person or property is, or may be, 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

§ 316.062, Fla. Stat. 



“Identifying information” means the name, address, vehicle registration number, and, if 
available and requested, the exhibition of the defendant’s license or permit to drive. 

 “Reasonable assistance” includes carrying or making arrangements to carry the injured 
person to a physician or hospital for medical treatment. 

Patterson v. State, 512 So. 2d 1109 (Fla. 1st DCA 1987). 

“Willfully” means knowingly, intentionally and purposely. 

If the “vulnerable road user” enhancement is given, insert applicable definitions from § 316.003, 
Fla. Stat. 

 

Lesser Included Offenses 

 LEAVING THE SCENE OF A CRASH INVOLVING DEATH — 316.027(2)(c) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Leaving the Scene of a Crash 
Involving Serious Bodily 
Injury* 

 316.027(2)(b) 28.4 

Leaving the Scene of a Crash 
Involving Injury* 

 316.027(2)(a) 28.4 

 Attempt 777.04(1) 5.1 

 

 LEAVING THE SCENE OF A CRASH INVOLVING SERIOUS BODILY INJURY — 
316.027(2)(b) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Leaving the Scene of a Crash 
Involving Injury  

 316.027(2)(a) 28.4 

 Attempt 777.04(1) 5.1 

 



Comments 

* In Williams v. State, 732 So. 2d 431 (Fla. 2d DCA 1999), the court stated in dictum that Leaving 
the Scene of a Crash Involving Injury is a necessarily lesser-included offense of Leaving the Scene of a 
Crash Involving Death. In other areas, however, where there is no dispute that a person was killed as a 
result of an incident giving rise to criminal charges, non-death lessers are not appropriate. See, e.g., 
State v. Barritt, 531 So. 2d 338 (Fla. 1988); Humphrey v. State, 690 So. 2d 1351 (Fla. 3d DCA 1997). 

As of September 2018July 2020, it was unclear whether the courts would interpret the statutory 
phrase of “the driver of a vehicle involved in a crash” as including instances where the defendant’s 
vehicle did not collide with another vehicle, person, or object, but the defendant’s driving pattern 
caused vehicle 2 to collide with a person, an object, or vehicle 3. See State v. Elder, 975 So. 2d 481 (Fla. 
2d DCA 2007)(which was decided before Gaulden v. State, 195 So. 3d 1123 (Fla. 2016) but may still be 
good law). 

This instruction was adopted in 1995 [665 So. 2d 212] and amended in 2008  [973 So. 2d 432], 
2015 [166 So. 3d 161], 2016 [192 So. 3d 1190], 2018 [236 So. 2d 244], and 2019 [262 So. 3d 59], and 
2020. 

 

28.4(a) LEAVING THE SCENE OF A CRASH INVOLVING ONLY DAMAGE TO AN 
ATTENDED VEHICLE OR ATTENDED PROPERTY  

§ 316.061(1), Fla. Stat. 

To prove the crime of Leaving the Scene of a Crash Involving Only Damage to an Attended 
Vehicle or Attended Property, the State must prove the following four elements beyond a reasonable 
doubt: 

1.  (Defendant) was the driver of a vehicle involved in a crash. 

2. The crash resulted only in damage to a vehicle or other property. 

3. The [vehicle] [other property] was [driven] [attended] by [a person] [(name of person)]. 

4.  (Defendant) failed to stop at the scene of the crash or as close to the crash as possible and 
remain there until [he] [she] had given “identifying information” to the [driver or 
occupant of the damaged vehicle] [person attending the damaged vehicle or property] 
[and to any police officer at the scene of the crash or who is investigating the crash]. 

If the State proves that the defendant failed to give any part of the “identifying information,” 
the State satisfies this element of the offense. 

Definitions. 

Gaulden v. State, 195 So. 3d 1123 (Fla. 2016). 



A vehicle is “involved in a crash” if it collides with another vehicle, person, or object. 

 § 316.062(1), Fla. Stat.  

“Identifying information” means the name, address, vehicle registration number, and if 
available and requested, the exhibition of the defendant’s license or permit to drive. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” means every device, in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

Lesser Included Offenses 

LEAVING THE SCENE OF A CRASH INVOLVING ONLY DAMAGE TO AN ATTENDED VEHICLE OR 
ATTENDED PROPERTY—316.061(1) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt  777.04(1) 5.1 

 

Comments 

As of September 2018July 2020, it was unclear whether the courts would interpret the statutory 
phrase of “the driver of a vehicle involved in a crash” as including instances where the defendant’s 
vehicle did not collide with another vehicle, person, or object, but the defendant’s driving pattern 
caused vehicle 2 to collide with a person, an object, or vehicle 3. See State v. Elder, 975 So. 2d 481 (Fla. 
2d DCA 2007)(which was decided before Gaulden v. State, 195 So. 3d 1123 (Fla. 2016) but may still be 
good law). 

As of September 2018July 2020, there was no case law directly addressing the issue of whether 
the State must prove the defendant knew, or should have known, of either the crash or the property 
damage. Compare State v. Dorsett, 158 So. 3d 557 (Fla. 2015), and Mancuso v. State, 652 So. 2d 370 (Fla. 
1995), dealing with § 316.027, Fla. Stat., which, unlike § 316.061, Fla. Stat., contains an explicit 
willfulness requirement. 

This instruction was adopted in 2013 [131 So. 3d 720] and amended in 2018 [236 So. 3d 244], 
and 2019 262 So. 3d 59], and 2020. 



28.4(b) LEAVING THE SCENE OF A CRASH INVOLVING DAMAGE TO AN UNATTENDED 
VEHICLE OR UNATTENDED PROPERTY  

§ 316.063(1), Fla. Stat. 

To prove the crime of Leaving the Scene of a Crash Involving Damage to an Unattended 
Vehicle or Unattended Property, the State must prove the following four elements beyond a 
reasonable doubt: 

 1. (Defendant) was the driver of a vehicle involved in a crash or collision. 

2. The crash or collision resulted in damage to another vehicle or other property. 

3. The vehicle or other property was not driven or attended by any person. 

4. (Defendant) failed to immediately stop at the scene of the crash or collision and then 
and there either 

a. locate and notify the operator or owner of the vehicle or other property of 
[his] [her] name and address and the registration number of the vehicle [he] 
[she] was driving, or 

b. attach securely in a conspicuous place in or on the vehicle or other 
property a written notice giving [his] [her] name and address and the 
registration number of the vehicle [he] [she] was driving, and, without 
unnecessary delay, notify the nearest office of a duly authorized police 
authority. 

Gaulden v. State, 195 So. 3d 1123 (Fla. 2016). 

A vehicle is “involved in a crash” if it collides with another vehicle, person, or object. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” means every device, in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 



Lesser Included Offense 

LEAVING THE SCENE OF A CRASH INVOLVING DAMAGE TO AN UNATTENDED VEHICLE OR 
UNATTENDED PROPERTY—316.063(1) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt  777.04(1) 5.1 

 

Comments 

As of September 2018July 2020, it was unclear whether the courts would interpret the statutory 
phrase of “the driver of a vehicle involved in a crash” as including instances where the defendant’s 
vehicle did not collide with another vehicle, person, or object, but the defendant’s driving pattern 
caused vehicle 2 to collide with a person, an object, or vehicle 3. See State v. Elder, 975 So. 2d 481 (Fla. 
2d DCA 2007)(which was decided before Gaulden v. State, 195 So. 3d 1123 (Fla. 2016) but may still be 
good law). 

As of September 2018July 2020, there was no case law directly addressing the issue of whether 
the State must prove the defendant knew, or should have known, of either the crash or the property 
damage. Compare State v. Dorsett, 158 So. 3d 557 (Fla. 2015), and Mancuso v. State, 652 So. 2d 370 (Fla. 
1995), dealing with § 316.027, Fla. Stat., which, unlike § 316.063, Fla. Stat., contains an explicit 
willfulness requirement. 

This instruction was adopted in 2016 [192 So. 3d 1190] and amended in 2018 [236 So. 3d 244], 
and 2019 [262 So. 3d 59], and 2020. 

28.5 RECKLESS DRIVING 
§ 316.192(1)(a) and (1)(b), Fla. Stat. 

 To prove the crime of Reckless Driving, the State must prove the following beyond a 
reasonable doubt: 

  Give if § 316.192(1)(a), Fla. Stat. is charged.  

 (Defendant) drove a vehicle in Florida with a willful or wanton disregard for the safety 
of persons or property. 

 Give if § 316.192(1)(b), Fla. Stat. is charged. 

  (Defendant), while driving a motor vehicle, fled from a law enforcement officer.  

 Give if applicable. § 316.192(3), Fla. Stat. 



 If you find (defendant) guilty of Reckless Driving, you must also determine whether the State 
has proven beyond a reasonable doubt that [he] [she] caused [damage to the [property] [or] [person] 
of another] [or] [serious bodily injury to another] as a result of operating the vehicle recklessly.  

 Definitions. Give if applicable.  

 W.E.B. v. State, 553 So. 2d 323 (Fla. 1st DCA 1989). 

 “Willful” means intentionally, knowingly and purposely. 

 “Wanton” means with a conscious and intentional indifference to consequences and with 
knowledge that damage is likely to be done to persons or property. 

 § 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

 A “vehicle” is any device in, upon, or by which any person or property is, or may be, 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

 Give if applicable. § 316.192(3)(c)2, Fla. Stat. 

 “Serious bodily injury” means an injury to another person which consists of a physical 
condition that creates a substantial risk of death, serious personal disfigurement, or protracted loss or 
impairment of the function of any bodily member or organ. 

  Give if applicable. 

  § 316.003(4244), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

 A “motor vehicle” is a self-propelled vehicle not operated upon rails or guideway[, but not 
including any bicycle, electric bicycle, motorized scooter, electric personal assistive mobility device, 
mobile carrier, personal delivery device, swamp buggy, or moped].  

 § 316.1935, Fla. Stat. 

“Fleeing a law enforcement officer” means 1) the defendant was operating a motor vehicle 
upon a street or highway in Florida; 2) a duly authorized law enforcement officer ordered the 
defendant to stop or remain stopped; 3) the defendant, knowing [he] [she] had been ordered to stop 
by a duly authorized law enforcement officer, either willfully refused or failed to stop the vehicle in 
compliance with the order or having stopped the vehicle, willfully fled in a vehicle in an attempt to 
elude the officer. 

 § 316.003(81), Fla. Stat. 



 “Street or Highway” means: 

(a) the entire width between the boundary lines of every way or place of whatever nature 
when any part thereof is open to the use of the public for purposes of vehicular traffic; 

(b) the entire width between the boundary lines of any privately owned way or place used 
for vehicular travel by the owner and those having express or implied permission from the owner, but 
not by other persons, or any limited access road owned or controlled by a special district, whenever, 
by written agreement entered into under Fla. Stat. 316.006(2)(b) or (3)(b), a county or municipality 
exercises traffic control jurisdiction over said way or place; 

(c) any area, such as a runway, taxiway, ramp, clear zone, or parking lot, within the 
boundary of any airport owned by the state, a county, a municipality, or a political subdivision, which 
area is used for vehicular traffic but which is not open for vehicular operation by the general public; or 

(d) any way or place used for vehicular traffic on a controlled access basis within a mobile 
home park recreation district which has been created under Fla. Stat. 418.30 and the recreational 
facilities of which district are open to the general public. 

Lesser Included Offenses 

 RECKLESS DRIVING CAUSING SERIUOS BODILY INJURY - 316.192(1); 
316.192(3)(a)(b)(c)2 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Reckless Driving causing 
injury 

 316.192(3)(a)(b)(c)1 28.5 

Reckless driving  316.192(1)(a) 28.5 

 Reckless driving causing 
property damage 

316.192(3)(a)(b)(c)1 28.5 

 

Comment 

 This instruction was adopted in 1981 and amended in 2013 [131 So. 3d 692], and 2019 [262 So. 
3d  59], and 2020. 

28.5(a) RACING ON A HIGHWAY 
§ 316.191(3)(a), Fla. Stat. 

 

 To prove the crime of Racing on a Highway, the State must prove the following element 
beyond a reasonable doubt: 

 



 Give a, b, c, or d as applicable. 

 (Defendant)  

a. drove a motor vehicle in 

 

b. [participated] [coordinated] [facilitated] [collected monies] at any location for 

  c. knowingly rode as a passenger in 

  d. purposefully caused moving traffic to slow or stop for 

 

[a race] [a drag race or acceleration contest] [a speed competition or contest] [a test of physical 
endurance] [an exhibition of speed or acceleration] [an attempt to make a speed record] on a 
[highway] [roadway] [parking lot]. 

 

 Definitions. 

 § 316.191(1)(b), Fla. Stat.  

 “Drag race” means the operation of two or more motor vehicles from a point side by side at 
accelerating speeds in a competitive attempt to outdistance each other, or the operation of one or 
more motor vehicles to the same point, for the purpose of comparing the relative speeds or power of 
acceleration of such motor vehicle or motor vehicles within a certain distance or time limit. 

 

 § 316.003(4244), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

 “Motor vehicle” means a self-propelled vehicle not operated upon rails or guideway[,but not a 
bicycle, electric bicycle, motorized scooter, electric personal assistive mobility device, mobile carrier, 
personal delivery device, swamp buggy, or moped].  

 § 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

 “Vehicle” means every device in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

 



 § 316.191(1)(c), Fla. Stat. 

 “Race” means the use of one or more motor vehicles in competition, arising from a challenge 
to demonstrate superiority of a motor vehicle or driver and the acceptance or competitive response 
to that challenge, either through a prior arrangement or in immediate response, in which the 
competitor attempts to outgain or outdistance another motor vehicle, to prevent another motor 
vehicle from passing, to arrive at a given destination ahead of another motor vehicle or motor 
vehicles, or to test the physical stamina or endurance of drivers over long distance driving routes. A 
race may be prearranged or may occur through a competitive response to conduct on the part of one 
or more drivers which, under the totality of circumstances, can reasonably be interpreted as a 
challenge to race.  

 

 § 316.003(68), Fla. Stat. 

 “Roadway” means that portion of a highway improved, designed, or ordinarily used for 
vehicular travel, exclusive of the berm or shoulder. In the event a highway includes two or more 
separate roadways, the term roadway as used herein refers to any such roadway separately, but not 
to all such roadways collectively. 

 

 § 316.003(81), Fla. Stat. 

“Street or highway” means  

(a) The entire width between the boundary lines of every way or place of whatever nature 
when any part thereof is open to the use of the public for purposes of vehicular traffic;  

(b) The entire width between the boundary lines of any privately owned way or place used for 
vehicular travel by the owner and those having express or implied permission from the owner, but not 
by other persons, or any limited access road owned or controlled by a special district, whenever, by 
written agreement entered into under s. 316.006(2)(b) or (3)(b), a county or municipality exercises 
traffic control jurisdiction over said way or place;  

(c) Any area, such as a runway, taxiway, ramp, clear zone, or parking lot, within the boundary 
of any airport owned by the state, a county, a municipality, or a political subdivision, which area is 
used for vehicular traffic but which is not open for vehicular operation by the general public; or  

(d) Any way or place used for vehicular traffic on a controlled access basis within a mobile 
home park recreation district which has been created under s. 418.30 and the recreational facilities of 
which district are open to the general public.  



Lesser Included Offenses 
 

 RACING ON A HIGHWAY — 316.191(3)(a) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt 777.04(1) 5.1 

 

Comment 
 

 This instruction was adopted in 2009 [6 So. 3d 574] and amended in 2012 [95 So. 3d 868], 2013 
[31 So. 3d 755], and 2019 [262 So. 3d 59], and 2020. 

28.6 FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER 

§ 316.1935(1), Fla. Stat. 

To prove the crime of Fleeing to Elude a Law Enforcement Officer, the State must prove the 
following three elements beyond a reasonable doubt: 

1.  (Defendant) was operating a vehicle upon a street or highway in Florida. 

2. A duly authorized law enforcement officer ordered the defendant to stop or remain 
stopped. 

Give 3a or 3b as applicable. 

3. (Defendant), knowing [he] [she] had been ordered to stop by a duly authorized law 
enforcement officer, 

a. willfully refused or failed to stop the vehicle in compliance with the order 
b. having stopped the vehicle, willfully fled in a vehicle in an attempt to elude 

the officer. 

Definitions. 

§ 316.003(83), Fla. Stat. 

“Street or highway” means the entire width between boundary lines of every way or place of 
whatever nature when any part thereof is open to the public for purposes of vehicular traffic. 

§ 316.003(102103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 



“Vehicle” means every device, in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

Patterson v. State, 512 So. 2d 1109 (Fla. 1st DCA 1987).  

“Willfully” means intentionally, knowingly, and purposely. 

Lesser Included Offenses 

 FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER — 316.1935(1) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Reckless Driving (if there was 
evidence that the fleeing 
was in a motor vehicle) 

 316.192(1)(b) 28.5 

 Disobedience to Police or 
Fire Department Officials* 

316.072(3) 28.18 

 

Comments 

*The Second District Court of Appeal requires Disobedience to Police to be given as a lesser 
when the charging document tracks the Fleeing statute. See Koch v. State, 39 So. 3d 464 (Fla. 2d DCA 
2010); Lucas v. State, 192 So. 3d 1269 (Fla. 2d DCA 2016). The Committee retained Disobedience to 
Police in the Category Two box, however, because Disobedience to Police requires the police order or 
direction to be lawful and the crime of Fleeing to Elude LEO does not contain that element. See State v. 
Kirer, 120 So. 3d 60 (Fla. 4th DCA 2013); Jackson v. State, 463 So. 2d 372 (Fla. 5th DCA 1985). 

This instruction was adopted in 2000 [765 So. 2d 692] and amended in 2008 [976 So. 2d 1081], 
2011 [73 So. 3d 136], 2015 [166 So. 3d 161], 2018 [236 So. 3d 244], 2019 [262 So. 3d 59], and 2020 [288 
So. 3d 518], and 2020. 

28.7 FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER 

(Siren and Lights Activated) 

§ 316.1935(2), Fla. Stat. 

To prove the crime of Fleeing to Elude a Law Enforcement Officer, the State must prove the 
following three elements beyond a reasonable doubt: 

1.  (Defendant) was operating a vehicle upon a street or highway in Florida. 



2.  (Defendant), knowing [he] [she] had been directed to stop by a duly authorized law 
enforcement officer, willfully fled in a vehicle in an attempt to elude a law enforcement 
officer. 

3. The law enforcement officer was in an authorized law enforcement patrol vehicle with 
agency insignia and other jurisdictional markings prominently displayed on the vehicle 
and with siren and lights activated. 

Definitions. 

§ 316.003(83), Fla. Stat. 

“Street or highway” means the entire width between boundary lines of every way or place of 
whatever nature when any part thereof is open to the public for purposes of vehicular traffic. 

§ 316.003(102103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” means every device, in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

Patterson v. State, 512 So. 2d 1109 (Fla. 1st DCA 1987). 

“Willfully” means intentionally, knowingly, and purposely. 

Lesser Included Offenses 

FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER — 316.1935(2) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Fleeing to elude  316.1935(1) 28.6 

Reckless Driving (if there is 
evidence that the fleeing 
was in a motor vehicle) 

 316.192(1)(b) 28.5 

 Disobedience to Police or 
Fire Department Officials* 

 

316.072(3) 

 

28.18 

 

Comments 

*The Second District Court of Appeal requires Disobedience to Police to be given as a lesser 
when the charging document tracks the Fleeing statute. See Koch v. State, 39 So. 3d 464 (Fla. 2d DCA 



2010); Lucas v. State, 192 So. 3d 1269 (Fla. 2d DCA 2016). The Committee retained Disobedience to 
Police in the Category Two box, however, because Disobedience to Police requires the police order or 
direction to be lawful and the crime of Fleeing to Elude LEO does not contain that element. See State v. 
Kirer, 120 So. 3d 60 (Fla. 4th DCA 2013); Jackson v. State, 463 So. 2d 372 (Fla. 5th DCA 1985). 

This instruction was adopted in 2000 [765 So. 2d 692] and amended in 2008 [976 So. 2d 1081], 
2011 [73 So. 3d 136], 2015 [166 So. 3d 161], 2018 [236 So. 3d 244], 2019 [262 So. 3d 59], and 2020 [288 
So. 3d 518], and 2020. 

. 

28.8 FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER 

(Siren and Lights Activated with High Speed or Reckless Driving) 

§ 316.1935(3)(a), Fla. Stat. 

To prove the crime of Fleeing to Elude a Law Enforcement Officer, the State must prove the 
following four elements beyond a reasonable doubt: 

1. (Defendant) was operating a vehicle upon a street or highway in Florida. 

2.  (Defendant), knowing [he] [she] had been directed to stop by a duly authorized law 
enforcement officer, willfully fled in a vehicle in an attempt to elude a law enforcement 
officer. 

3. The law enforcement officer was in an authorized law enforcement patrol vehicle with 
agency insignia and other jurisdictional markings prominently displayed on the vehicle 
and with siren and lights activated. 

4. During the course of the fleeing or the attempt to elude, (defendant) drove at high speed 
or in any manner demonstrating a wanton disregard for the safety of persons or property. 

Definitions. 

§ 316.003(83), Fla. Stat. 

“Street or highway” means the entire width between boundary lines of every way or place of 
whatever nature when any part thereof is open to the public for purposes of vehicular traffic. 

§ 316.003(102103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” means every device, in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

Patterson v. State, 512 So. 2d 1109 (Fla. 1st DCA 1987). 



“Willfully” means intentionally, knowingly, and purposely. 

Lesser Included Offenses 

FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER — 

316.1935 (3)(a) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Fleeing to elude  316.1935(2) 28.7 

Fleeing to elude  316.1935(1) 28.6 

Reckless Driving (if wanton 
disregard for the safety of 
persons or property is charged 
or if there is evidence that the 
fleeing was in a motor vehicle) 

 316.192(1) 28.5 

 Disobedience to Police or Fire 
Department Officials* 

 

316.072(3) 

 

28.18 

 

Comments 

*The Second District Court of Appeal requires Disobedience to Police to be given as a lesser 
when the charging document tracks the Fleeing statute. See Koch v. State, 39 So. 3d 464 (Fla. 2d DCA 
2010); Lucas v. State, 192 So. 3d 1269 (Fla. 2d DCA 2016). The Committee retained Disobedience to 
Police in the Category Two box, however, because Disobedience to Police requires the police order or 
direction to be lawful and the crime of Fleeing to Elude LEO does not contain that element. See State v. 
Kirer, 120 So. 3d 60 (Fla. 4th DCA 2013); Jackson v. State, 463 So. 2d 372 (Fla. 5th DCA 1985). 

This instruction was adopted in 2000 [765 So. 2d 692] and amended in 2008 [976 So. 2d 1081], 
2011 [73 So. 3d 136], 2015 [166 So. 3d 161], 2018 [236 So. 3d 244], 2019 [262 So. 3d 59], and 2020 [288 
So. 3d 518], and 2020. 

. 

28.8(a) FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER 

(Siren and Lights Activated with High Speed or Reckless Driving 

Causing Serious Bodily Injury or Death) 

§ 316.1935(3)(b), Fla. Stat. 



To prove the crime of Fleeing to Elude a Law Enforcement Officer, the State must prove the 
following five elements beyond a reasonable doubt: 

1. (Defendant) was operating a vehicle upon a street or highway in Florida. 
 

2. (Defendant), knowing [he] [she] had been directed to stop by a duly authorized law 
enforcement officer, willfully fled in a vehicle in an attempt to elude a law enforcement 
officer. 
 

3. The law enforcement officer was in an authorized law enforcement patrol vehicle with 
agency insignia and other jurisdictional markings prominently displayed on the vehicle 
and with siren and lights activated. 
 

4. During the course of the fleeing or the attempt to elude, (defendant) drove at high speed 
or in any manner demonstrating a wanton disregard for the safety of persons or 
property. 
 

5. As a result of (defendant’s) fleeing or eluding at high speed or wanton disregard for 
safety, [he] [she] caused [the death of] [serious bodily injury to] [another person] [a law 
enforcement officer involved in pursuing or otherwise attempting to stop [his] [her] 
vehicle]. 
 

Definitions. 

§ 316.003(83), Fla. Stat. 

“Street or highway” means the entire width between boundary lines of every way or place of 
whatever nature when any part thereof is open to the public for purposes of vehicular traffic. 

§ 316.003(102103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” means every device, in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

Patterson v. State, 512 So. 2d 1109 (Fla. 1st DCA 1987). 

“Willfully” means intentionally, knowingly, and purposely. 



Lesser Included Offenses 

FLEEING TO ELUDE A LAW ENFORCEMENT OFFICER — 316.1935(3)(b) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Fleeing to elude  316.1935(3)(a) 28.8 

Fleeing to elude  316.1935(2) 28.7 

Fleeing to elude  316.1935(1) 28.6 

Reckless Driving (if wanton 
disregard for the safety of 
persons or property is 
charged or if there is 
evidence that the fleeing is 
in a motor vehicle) 

 316.192(1) 28.5 

 Disobedience to Police or 
Fire Department Officials* 

 

316.072(3) 

 

28.18 

 

Comments 

*The Second District Court of Appeal requires Disobedience to Police to be given as a lesser 
when the charging document tracks the Fleeing statute. See Koch v. State, 39 So. 3d 464 (Fla. 2d DCA 
2010); Lucas v. State, 192 So. 3d 1269 (Fla. 2d DCA 2016). The Committee retained Disobedience to 
Police in the Category Two box, however, because Disobedience to Police requires the police order or 
direction to be lawful and the crime of Fleeing to Elude LEO does not contain that element. See State v. 
Kirer, 120 So. 3d 60 (Fla. 4th DCA 2013); Jackson v. State, 463 So. 2d 372 (Fla. 5th DCA 1985). 

This instruction was adopted in 2008 [976 So. 2d 1081] and amended in 2011 [73 So. 3d 136], 
2015 [166 So. 3d 161], 2018 [236 So. 3d 244], 2019 [262 So. 3d 59], and 2020 [288 So. 3d 518] and 2020. 

. 

28.8(b) AGGRAVATED FLEEING OR ELUDING 
(Leaving a Crash Involving Serious Bodily Injury, Injury or Death then 

Causing Serious Bodily Injury or Death)  
§ 316.1935(4)(b) and § 316.027, Fla. Stat. 

To prove the crime of Aggravated Fleeing or Eluding, the State must prove the following seven 
elements beyond a reasonable doubt: 



1. (Defendant) was the driver of a vehicle involved in a crash occurring on public 
or private property resulting in [serious bodily injury to] [injury to] [the death 
of] any person. 

2. (Defendant) knew that [he] [she] was involved in a crash. 

Give 3a if death is charged or 3b if injury or serious bodily injury is charged. 

3. a. (Defendant) knew, or should have known from all of the circumstances, 
including the nature of the crash, of the injury to or death of the person. 

b. (Defendant) knew, or should have known from all of the circumstances, 
including the nature of the crash, of the injury to the person. 

Give 4a or 4b or both as applicable. 

4. (Defendant) 

a. willfully failed to stop at the scene of the crash or as close to the crash as 
possible and remain there until [he] [she] had given “identifying information” 
to the [injured person] [driver] [occupant][person attending the vehicle or 
other damaged property] and to any police officer investigating the crash. 

[or] 

b. willfully failed to render “reasonable assistance” to the injured person 
if such treatment appeared to be necessary or was requested by the 
injured person. 

5. A duly authorized law enforcement officer ordered (defendant) to stop. 

6. (Defendant), knowing [he][she] had been ordered to stop by a law 
enforcement officer, [willfully refused or failed to stop [his][her]vehicle in 
compliance with the order to stop] [and after having stopped in knowing 
compliance with the order to stop, willfully fled in a vehicle in an attempt to 
elude the law enforcement officer.] 

7. As a result of (defendant) fleeing or eluding, [he] [she] caused [serious bodily 
injury to] [the death of] (name of victim). 

§ 316.027, Fla. Stat. 

A driver has the legal duty to immediately stop [his] [her] vehicle at the scene of the crash or 
as close to the scene of the crash as possible and provide “identifying information.” 



If the State proves beyond a reasonable doubt that the defendant willfully failed to give any 
part of the “identifying information” or willfully failed to give reasonable assistance, the State satisfies 
this element of the offense. 

Give if it is alleged in the charging document that the defendant caused victim injury or death as 
part of violating § 316.027, Fla. Stat. § 921.0021(7)(e), Fla. Stat.   

If you find that (defendant) committed Aggravated Fleeing, you must then determine whether 
the State proved beyond a reasonable doubt that [he] [she] caused [death] [or] [severe injury] [or] 
[moderate injury] [or] [slight injury] to (victim).   

Give when the State alleged the victim was a “vulnerable road user.” § 316.027(2)(f), Fla. Stat. 
Insert applicable definitions from § 316.003, Fla. Stat. 

If you find that the State proved beyond a reasonable doubt that (defendant) committed 
elements #1 – #4, you must then determine whether the State also proved beyond a reasonable 
doubt that the [injured person] [person who died] in element #1 was: 

[a pedestrian].  

[actually engaged in work upon a highway].  

[actually engaged in work upon utility facilities along a highway].  

[engaged in the provision of emergency services within the right-of-way].  

[operating a [bicycle] [electric bicycle] [motorcycle] [scooter] [moped] lawfully on  
the roadway].  

[riding an animal]. 

[lawfully operating [a farm tractor or similar vehicle designed primarily for farm use] [a 
skateboard] [roller-skates] [in-line skates] [a horse-drawn carriage] [an electric personal 
assistive mobility device] [a wheelchair] on [a public right-of-way] [crosswalk] [shoulder of the 
roadway]]. 

 Definitions.  

Gaulden v. State, 195 So. 3d 1123 (Fla. 2016). 

A vehicle is “involved in a crash” if it collides with another vehicle, person, or object. 

Patterson v. State, 512 So. 2d 1109 (Fla. 1st DCA 1987). 

“Willfully” means intentionally, knowingly, and purposely. 

§ 316.062, Fla. Stat. 



“Identifying information” means the name, address, vehicle registration number, and, if 
available and requested, the exhibition of the defendant’s license or permit to drive. 

 “Reasonable assistance” includes carrying or making arrangement to carry the injured person 
to a physician or hospital for medical treatment. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary.  

“Vehicle” means every device, in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

§ 316.027(1)(a), Fla. Stat. 

“Serious bodily injury” means an injury to a person [including the driver,] which consists of a 
physical condition that creates a substantial risk of death, serious disfigurement, or protracted loss or 
impairment of the function of a bodily member or organ. 

Lesser Included Offenses 

AGGRAVATED FLEEING OR ELUDING  
(Leaving a Crash Involving Death and then Causing Serious Injury Bodily Injury or Death) — 

316.1935(4)(b) and 316.027(2)(c) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Leaving Scene of a Crash 
Involving Death* 

 316.027(2)(c) 28.4 

Leaving the Scene of a Crash 
Involving Serious Bodily 
Injury* 

 316.027(2)(b) 28.4 

Aggravated Fleeing   316.1935(4)(a) 28.8(d) 

Leaving Scene of a Crash 
Involving Injury* 

 316.027(2)(a) 28.4 

Fleeing to Elude LEO  316.1935(1) 28.6 

 Fleeing to Elude LEO 316.1935(3)(b) 28.8(a) 

 Fleeing to Elude LEO 316.1935(3)(a) 28.8 

 Fleeing to Elude LEO 316.1935(2) 28.7 



Reckless Driving (if there 
was evidence that the 
fleeing was in a motor 
vehicle) 

 316.192(1)(b) 28.5 

 Disobedience to Police or Fire 
Department Officials** 

 

316.072(3) 

 

28.18 

 

Comments 

* § 316.1935(4), Fla. Stat., states that a person may be charged with both Aggravated Fleeing or 
Eluding and Leaving the Scene of a Crash Involving Death, Serious Bodily Injury, or Injury. Therefore, if a 
Leaving the Scene crime is charged as a separate count, then Leaving the Scene should not be given as a 
lesser-included offense of Aggravated Fleeing or Eluding. 

**The Second District Court of Appeal requires Disobedience to Police to be given as a lesser 
when the charging document tracks the Fleeing statute. See Koch v. State, 39 So. 3d 464 (Fla. 2d DCA 
2010); Lucas v. State, 192 So. 3d 1269 (Fla. 2d DCA 2016). The Committee retained Disobedience to 
Police in the Category Two box, however, because Disobedience to Police requires the police order or 
direction to be lawful and the crime of Fleeing to Elude LEO does not contain that element. See State v. 
Kirer, 120 So. 3d 60 (Fla. 4th DCA 2013); Jackson v. State, 463 So. 2d 372 (Fla. 5th DCA 1985). 

As of September 2018July 2020, it was unclear whether the courts would interpret the statutory 
phrase of “the driver of a vehicle involved in a crash” as including instances where the defendant’s 
vehicle did not collide with another vehicle, person, or object, but the defendant’s driving pattern 
caused vehicle 2 to collide with a person, an object, or vehicle 3. See State v. Elder, 975 So. 2d 481 (Fla. 
2d DCA 2007)(which was decided before Gaulden v. State, 195 So. 3d 1123 (Fla. 2016) but may still be 
good law). 

This instruction was adopted in 2008 [976 So. 2d 1081] and amended in 2011 [73 So. 3d 136], 
2015 [166 So. 3d 161], 2016 [192 So. 3d 1190], 2018 [236 So. 3d 244], and 2019 [262 So. 3d 59] and 
2020. 

28.8(c) AGGRAVATED FLEEING OR ELUDING 
(Leaving a Crash Involving Damage to a Vehicle or Property 

then Causing Serious Bodily Injury or Death) 
§ 316.1935(4)(b) and § 316.061, Fla. Stat. 

To prove the crime of Aggravated Fleeing or Eluding, the State must prove the following seven 
elements beyond a reasonable doubt: 

1. (Defendant) was the driver of a vehicle involved in a crash. 

2. The crash resulted only in damage to a vehicle or other property. 



3. The [vehicle] [other property] was [driven] [attended] by [a person] [(name of 
person)]. 

4. (Defendant) failed to stop at the scene of the crash or as close to the crash as 
possible and remain there until [he] [she] had given “identifying information” 
to the [driver or occupant of the damaged vehicle] [person attending the 
damaged vehicle or property] [and to any police officer at the scene of the 
crash or who is investigating the crash. 

5. A duly authorized law enforcement officer ordered (defendant) to stop. 

6. (Defendant), knowing [he] [she] had been ordered to stop by a law 
enforcement officer, [willfully refused or failed to stop [his] [her] vehicle in 
compliance with the order to stop] [and after having stopped in knowing 
compliance with the order to stop, willfully fled in a vehicle in an attempt to 
elude the law enforcement officer]. 

7. As a result of (defendant) fleeing or eluding, [he] she] caused [serious bodily 
injury to] [the death of] (name of victim). 

If the State proves beyond a reasonable doubt that the defendant failed to give any part of 
the “identifying information,” the State satisfies this element of the offense. 

Definitions. 

Gaulden v. State, 195 So. 3d 1123 (Fla. 2016). 

A vehicle is “involved in a crash” if it collides with another vehicle, person, or object. 

Patterson v. State, 512 So. 2d 1109 (Fla. 1st DCA 1987).  

“Willfully” means intentionally, knowingly, and purposely. 

§ 316.062(1), Fla. Stat. 

“Identifying information” means the name, address, vehicle registration number, and, if 
available and requested, the exhibition of the defendant’s license or permit to drive. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” means every device, in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 



Lesser Included Offenses 

AGGRAVATED FLEEING OR ELUDING  
(Leaving a Crash Involving Damage to a Vehicle or Property then Causing Serious Bodily Injury or 

Death) — 316.1935(4)(b) and 316.061 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Aggravated Fleeing   316.1935(4)(a) 28.8(e) 

Fleeing to Elude LEO  316.1935(1) 28.6 

Leaving the Scene of a Crash 
Involving Damage to Vehicle 
or Property* 

 316.061 28.4(a) 

 Fleeing to Elude LEO 316.1935(3)(b) 28.8(a) 

 Fleeing to Elude LEO 316.1935(3)(a) 28.8 

 Fleeing to Elude LEO 316.1935(2) 28.7 

Reckless Driving (if there was 
evidence that the fleeing was 
in a motor vehicle) 

 316.192(1)(b) 28.5 

 Disobedience to Police or Fire 
Department Officials** 

316.072(3) 28.18 

 

Comments 

* § 316.1935(4), Fla. Stat., states that a person may be charged with both Aggravated Fleeing or 
Eluding and Leaving the Scene of a Crash Involving Damage to Attended Property. Therefore, if Leaving 
the Scene is charged as a separate count, then Leaving the Scene should not be given as a lesser-
included offense of Aggravated Fleeing or Eluding. 

As of September 2018July 2020, there was no case law directly addressing the issue of whether 
the State must prove the defendant knew, or should have known, of either the crash or the property 
damage to violate this statute. Compare State v. Dorsett, 158 So. 3d 557 (Fla. 2015), and Mancuso v. 
State, 652 So. 2d 370 (Fla. 1995), dealing with § 316.027, Fla. Stat., which, unlike § 316.061, Fla. Stat., 
contains an explicit willfulness requirement. 

**The Second District Court of Appeal requires Disobedience to Police to be given as a lesser 
when the charging document tracks the Fleeing statute. See Koch v. State, 39 So. 3d 464 (Fla. 2d DCA 
2010); Lucas v. State, 192 So. 3d 1269 (Fla. 2d DCA 2016). The Committee retained Disobedience to 



Police in the Category Two box, however, because Disobedience to Police requires the police order or 
direction to be lawful and the crime of Fleeing to Elude LEO does not contain that element. See State v. 
Kirer, 120 So. 3d 60 (Fla. 4th DCA 2013); Jackson v. State, 463 So. 2d 372 (Fla. 5th DCA 1985). 

As of September 2018July 2020, it was unclear whether the courts would interpret the statutory 
phrase of “the driver of a vehicle involved in a crash” as including instances where the defendant’s 
vehicle did not collide with another vehicle, person, or object, but the defendant’s driving pattern 
caused vehicle 2 to collide with a person, an object, or vehicle 3. See State v. Elder, 975 So. 2d 481 (Fla. 
2d DCA 2007)(which was decided before Gaulden v. State, 195 So. 3d 1123 (Fla. 2016) but may still be 
good law). 

This instruction was adopted in 2008 [976 So. 2d 1081] and amended in 2011 [73 So. 3d 136], 
2015 [166 So. 3d 161], 2016 [192 So. 3d 1190], 2018 [236 So. 3d 244], and 2019 [262 So. 3d 59], and 
2020. 

28.8(d) AGGRAVATED FLEEING OR ELUDING 
(Leaving a Crash Involving Serious Bodily Injury, Injury or Death then 

Causing Injury or Property Damage to Another) 
§ 316.1935(4)(a) and § 316.027 Fla. Stat. 

To prove the crime of Aggravated Fleeing or Eluding, the State must prove the following seven 
elements beyond a reasonable doubt: 

1. (Defendant) was the driver of a vehicle involved in a crash occurring on public 
or private property resulting in [serious bodily injury to] [injury to] [the death 
of] any person. 

2. (Defendant) knew that [he] [she] was involved in a crash. 

Give 3a if death is charged or 3b if serious bodily injury or injury is charged. 

3. a. (Defendant) knew, or should have known from all of the circumstances, 
including the nature of the crash, of the injury to or death of the person. 

b. (Defendant) knew, or should have known from all of the circumstances, 
including the nature of the crash, of the injury to the person. 

Give 4a or 4b or both as applicable. 

4. (Defendant) 

a. willfully failed to stop at the scene of the crash or as close to the crash 
as possible and remain there until [he] [she] had given “identifying 
information” to the [injured person] [driver] [occupant] [person 
attending the vehicle or other damaged property] and to any police 
officer investigating the crash. 



 [or] 

b. willfully failed to render “reasonable assistance” to the injured person 
if such treatment appeared to be necessary or was requested by the 
injured person. 

5. A duly authorized law enforcement officer ordered (defendant) to stop. 

6. (Defendant) knowing [he] [she] had been ordered to stop by a law 
enforcement officer, [willfully refused or failed to stop [his][her]vehicle in 
compliance with the order to stop][and after having stopped in knowing 
compliance with the order to stop, willfully fled in a vehicle in an attempt to 
elude the law enforcement officer.] 

7. As a result of (defendant) fleeing or eluding, [he] [she] caused [an injury to] 
[damage to the property of] (name of victim). 

§ 316.027, Fla. Stat. 

A driver has the legal duty to immediately stop [his] [her] vehicle at the scene of the crash or 
as close to the scene of the crash as possible and provide “identifying information.” 

If the State proves beyond a reasonable doubt that the defendant willfully failed to give any 
part of the “identifying information” or willfully failed to give reasonable assistance, the State satisfies 
this element of the offense. 

Give if it is alleged in the charging document that the defendant caused victim injury or death as 
part of violating § 316.027, Fla. Stat. § 921.0021(7)(e), Fla. Stat.   

If you find that (defendant) committed Aggravated Fleeing, you must then determine whether 
the State proved beyond a reasonable doubt that [he] [she] caused [death] [or] [severe injury] [or] 
[moderate injury] [or] [slight injury] to (victim).   

Give when the State alleged the victim was a “vulnerable road user.” § 316.027(2)(f), Fla. Stat. 

Insert applicable definitions from § 316.003, Fla. Stat. 

If you find that the State proved beyond a reasonable doubt that (defendant) committed 
elements #1 – #4, you must then determine whether the State also proved beyond a reasonable 
doubt that the [injured person] [person who died] in element #1 was: 

[a pedestrian].  

[actually engaged in work upon a highway].  

[actually engaged in work upon utility facilities along a highway].  



[engaged in the provision of emergency services within the right-of-way].  

[operating a [bicycle] [electric bicycle] [motorcycle] [scooter] [moped] lawfully on  
the roadway].  

[riding an animal]. 

[lawfully operating [a farm tractor or similar vehicle designed primarily for farm use] [a 
skateboard] [roller-skates] [in-line skates] [a horse-drawn carriage] [an electric personal 
assistive mobility device] [a wheelchair] on [a public right-of-way] 

[crosswalk] [shoulder of the roadway]].  

Definitions.  

Gaulden v. State, 195 So. 3d 1123 (Fla. 2016). 

A vehicle is “involved in a crash” if it collides with another vehicle, person, or object. 

Patterson v. State, 512 So. 2d 1109 (Fla. 1st DCA 1987). 

“Willfully” means intentionally, knowingly, and purposely. 

§ 316.062, Fla. Stat. 

“Identifying information” means the name, address, vehicle registration number, and, if 
available and requested, the exhibition of the defendant’s license or permit to drive. 

 “Reasonable assistance” includes carrying or making arrangement to carry the injured person 
to a physician or hospital for medical treatment. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” means every device, in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

§ 316.027(1)(a), Fla. Stat. 

“Serious bodily injury” means an injury to a person [including the driver,] which consists of a 
physical condition that creates a substantial risk of death, serious disfigurement, or protracted loss or 
impairment of the function of a bodily member or organ. 



Lesser Included Offenses 

AGGRAVATED FLEEING OR ELUDING  
(Leaving a Crash Involving Death and then Causing Injury or Property Damage to Another) — 

316.1935(4)(a) and § 316.027(2)(c) 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Leaving Scene of a Crash 
Involving Death* 

 316.027(2)(c) 28.4 

Leaving Scene of Crash 
Involving Serious Bodily 
Injury* 

 

 

316.027(2)(b) 28.4 

Leaving Scene of a Crash 
Involving Injury* 

 316.027(2)(a) 28.4 

Fleeing to Elude LEO  316.1935(1) 28.6 

 Fleeing to Elude LEO 316.1935(3)(b) 28.8(a) 

 Fleeing to Elude LEO 316.1935(3)(a) 28.8 

 Fleeing to Elude LEO 316.1935(2) 28.7 

Reckless Driving (if there 
was evidence that the 
fleeing was in a motor 
vehicle) 

 316.192(1)(b) 28.5 

 Disobedience to Police or Fire 
Department Officials** 

 

316.072(3) 

 

28.18 

 

Comments 

* § 316.1935(4), Fla. Stat., states that a person may be charged with both Aggravated Fleeing or 
Eluding and Leaving the Scene of a Crash Involving Death, Serious Bodily Injury, or Injury. Therefore, if a 
Leaving the Scene crime is charged as a separate count, then Leaving the Scene should not be given as a 
lesser-included offense of Aggravated Fleeing or Eluding. 

**The Second District Court of Appeal requires Disobedience to Police to be given as a lesser 
when the charging document tracks the Fleeing statute. See Koch v. State, 39 So. 3d 464 (Fla. 2d DCA 
2010); Lucas v. State, 192 So. 3d 1269 (Fla. 2d DCA 2016). The Committee retained Disobedience to 



Police in the Category Two box, however, because Disobedience to Police requires the police order or 
direction to be lawful and the crime of Fleeing to Elude LEO does not contain that element. See State v. 
Kirer, 120 So. 3d 60 (Fla. 4th DCA 2013); Jackson v. State, 463 So. 2d 372 (Fla. 5th DCA 1985). 

As of September 2018July 2020, it was unclear whether the courts would interpret the statutory 
phrase of “the driver of a vehicle involved in a crash” as including instances where the defendant’s 
vehicle did not collide with another vehicle, person, or object, but the defendant’s driving pattern 
caused vehicle 2 to collide with a person, an object, or vehicle 3. See State v. Elder, 975 So. 2d 481 (Fla. 
2d DCA 2007)(which was decided before Gaulden v. State, 195 So. 3d 1123 (Fla. 2016) but may still be 
good law). 

This instruction was adopted in 2008 [976 So. 2d 1081] and amended in 2011 [73 So. 3d 136], 
2015 [166 So. 3d 161], 2016 [192 So. 3d 1190], 2018 [236 So. 3d 244], and 2019 [262 So. 3d 59], and 
2020. 

28.8(e) AGGRAVATED FLEEING OR ELUDING 
(Leaving a Crash Involving Damage to a Vehicle or Property then 

Causing Injury or Property Damage to Another) 
  § 316.1935(4)(a) and § 316.061, Fla. Stat. 

To prove the crime of Aggravated Fleeing or Eluding, the State must prove the following seven 
elements beyond a reasonable doubt: 

1. (Defendant) was the driver of a vehicle involved in a crash. 

2. The crash resulted only in damage to a vehicle or other property. 

3. The [vehicle] [other property] was [driven] [attended] by [a person] [(name of 
person)]. 

4. (Defendant) failed to stop at the scene of the crash or as close to the crash as 
possible and remain there until [he] [she] had given “identifying information” 
to the [driver or occupant of the damaged vehicle] [person attending the 
damaged vehicle or property] [and to any police officer at the scene of the 
crash or who is investigating the crash]. 

5. A duly authorized law enforcement officer ordered (defendant) to stop. 

6. (Defendant), knowing [he] [she] had been ordered to stop by a law 
enforcement officer, [willfully refused or failed to stop [his] [her] vehicle in 
compliance with the order to stop] [and after having stopped in knowing 
compliance with the order to stop, willfully fled in a vehicle in an attempt to 
elude the law enforcement officer]. 

7. As a result of (defendant) fleeing or eluding, [he] [she] caused [injury to] 



[damage to the property of] (name of victim). 

If the State proves beyond a reasonable doubt that the defendant failed to give any part of 
the “identifying information,” the State satisfies this element of the offense. 

Definitions. 

Gaulden v. State, 195 So. 3d 1123 (Fla. 2016). 

A vehicle is “involved in a crash” if it collides with another vehicle, person, or object. 

Patterson v. State, 512 So. 2d 1109 (Fla. 1st DCA 1987). 

“Willfully” means intentionally, knowingly, and purposely. 

§ 316.062(1), Fla. Stat.  

“Identifying information” means the name, address, vehicle registration number, and, if 
available and requested, the exhibition of the defendant’s license or permit to drive. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” means every device, in, upon, or by which any person or property is or may be 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

 

Lesser Included Offenses 

AGGRAVATED FLEEING OR ELUDING 
(Leaving A Crash Involving Damage to a Vehicle or Property then Causing Injury or Property 

Damage to Another) — 316.1935(4)(a) and 316.061 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

Fleeing to Elude LEO  316.1935(1) 28.6 

Leaving the Scene of a Crash 
Involving  Damage to Vehicle 
or Property* 

 316.061 28.4(a) 

 Fleeing to Elude LEO 316.1935(3)(b) 28.8(a) 

 Fleeing to Elude LEO 316.1935(3)(a) 28.8 

 Fleeing to Elude LEO 316.1935(2) 28.7 



Reckless Driving (if there was 
evidence that the fleeing was 
in a motor vehicle) 

 316.192(1)(b) 28.5 

 Disobedience to Police or Fire 
Department Officials** 

316.072(3) 28.18 

 

Comments 

*§ 316.1935(4), Fla. Stat., states that a person may be charged with both Aggravated Fleeing or 
Eluding and Leaving the Scene of a Crash Involving Damage to Attended Property. Therefore, if Leaving 
the Scene is charged as a separate count, then Leaving the Scene should not be given as a lesser-
included offense of Aggravated Fleeing or Eluding. 

 As of September 2018July 2020, there was no case law directly addressing the issue of whether 
the State must prove the defendant knew, or should have known, of either the crash or the property 
damage to violate this statute. Compare State v. Dorsett, 158 So. 3d 557 (Fla. 2015), and Mancuso v. 
State, 652 So. 2d 370 (Fla. 1995), dealing with § 316.027, Fla. Stat., which, unlike § 316.061, Fla. Stat., 
contains an explicit willfulness requirement. 

**The Second District Court of Appeal requires Disobedience to Police to be given as a lesser 
when the charging document tracks the Fleeing statute. See Koch v. State, 39 So. 3d 464 (Fla. 2d DCA 
2010); Lucas v. State, 192 So. 3d 1269 (Fla. 2d DCA 2016). The Committee retained Disobedience to 
Police in the Category Two box, however, because Disobedience to Police requires the police order or 
direction to be lawful and the crime of Fleeing to Elude LEO does not contain that element. See State v. 
Kirer, 120 So. 3d 60 (Fla. 4th DCA 2013); Jackson v. State, 463 So. 2d 372 (Fla. 5th DCA 1985). 

As of September 2018July 2020, it was unclear whether the courts would interpret the statutory 
phrase of “the driver of a vehicle involved in a crash” as including instances where the defendant’s 
vehicle did not collide with another vehicle, person, or object, but the defendant’s driving pattern 
caused vehicle 2 to collide with a person, an object, or vehicle 3. See State v. Elder, 975 So. 2d 481 (Fla. 
2d DCA 2007)(which was decided before Gaulden v. State, 195 So. 3d 1123 (Fla. 2016) but may still be 
good law). 

This instruction was adopted in 2008 [976 So. 2d 1081] and amended in 2011 [73 So. 3d 136], 
2015 [166 So. 3d 161], 2016 [192 So. 3d 1190], 2018 [236 So. 3d 244], and 2019 [262 So. 3d 59], and 
2020. 

28.9 NO VALID DRIVER LICENSE 
§ 322.03, Fla. Stat. 

To prove the crime of No Valid Driver License, the State must prove the following two 
elements beyond a reasonable doubt: 



1. (Defendant) drove a motor vehicle upon a highway in this state. 
 

2. At the time, [he] [she] did not have a valid driver license recognized by the 
Department of Highway Safety and Motor Vehicles of the State of Florida. 

Definitions. 

§ 322.01(16), Fla. Stat. 

“Drive” means to operate or be in actual physical control of a motor vehicle in any place open 
to the general public for purposes of vehicular traffic. 

§ 322.01(27), Fla. Stat. Some of these terms (such as “vehicle” and electric bicycle”) have their 
own statutory definitions, which should be given if necessary. 

 “Motor vehicle” means any self-propelled vehicle, including a motor vehicle combination, not 
operated upon rails or guideway, excluding vehicles moved solely by human power[, motorized 
wheelchairs, and motorizedelectric bicycles]. 

 “Valid driver license” means a driver license recognized by the Department of Highway Safety 
and Motor Vehicles that has not expired, been suspended, revoked or canceled, or is not in 
“suspension or revocation equivalent status.” 

§ 322.01(39), Fla. Stat. 

 “Highway” means the entire width between the boundary lines of every way or place if any 
part thereof is open to the use of the public for purposes of vehicular traffic. 

Optional Definitions. 

§ 322.03(5), Fla. Stat. 

 “Expired” means the license was not renewed on or before the expiration date and more than 
6 months have passed since the expiration date. 

§ 322.01(40), Fla. Stat. 

 “Suspended” means the privilege to drive a motor vehicle has been temporarily withdrawn. 

§ 322.01(36), Fla. Stat. 

 “Revoked” means the privilege to drive a motor vehicle has been terminated. 

§ 322.01(5), Fla. Stat. 

 “Canceled” means that a license has been declared void and terminated. 

 §322.01(41), Fla. Stat. 



 “Suspension or revocation equivalent status” is a designation for a person who does not have 
a driver license or driving privilege but would qualify for suspension or revocation of his or her driver 
license or driving privilege if licensed. 

The option of “on a vehicle” pertains to a vehicle such as a motorcycle. 

“Actual physical control” of a motor vehicle means the defendant must be physically in or on 
the vehicle and have the capability to operate the vehicle, regardless of whether [he] [she] is actually 
operating the vehicle at the time. 

Lesser Included Offense 

NO VALID DRIVER LICENSE — 322.03 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt 777.04(1) 5.1 

 

Comments 

 A person driving a moped upon a highway requires a driver’s license. Soto v. State, 711 So. 2d 
1275 (Fla. 4th DCA 1998). 

This instruction was adopted in 1981 and amended in 2007 [958 So. 2d 361], 2013 [131 So. 3d 
692], and on April 1, 2020, and 2020. 

 

28.9(a) NO VALID COMMERCIAL DRIVER LICENSE 

§ 322.53, Fla. Stat. 

To prove the crime of No Valid Commercial Driver License, the State must prove the following 
two elements beyond a reasonable doubt: 

1. (Defendant) drove a commercial motor vehicle in this state. 

2. At the time, the defendant did not have a valid commercial driver license issued by 
the Department of Highway Safety and Motor Vehicles of the State of Florida. 

Definitions. 

§ 322.01(16), Fla. Stat. 



To “drive a commercial motor vehicle” means to operate or be in actual physical control of a 
commercial motor vehicle in any place open to the general public for purposes of vehicular traffic. 

§ 322.01(8), Fla. Stat. 

“Commercial motor vehicle” means any motor vehicle used on the streets or highways, which: 

a. Has a gross vehicle weight rating of 26,001 pounds or more; 

b. Is designed to transport more than 15 persons, including the driver, or; 

c. Is transporting hazardous materials and is required to be placarded in accordance with 
49 C.F.R. part 172, subpart F. 

§ 322.01(27), Fla. Stat. Some of these terms (such as “vehicle” and “electric bicycle”) have their 
own statutory definitions, which should be given if necessary. 

 “Motor vehicle” means any self-propelled vehicle, including a motor vehicle combination, not 
operated upon rails or guideway, excluding vehicles moved solely by human power[, motorized 
wheelchairs, and motorizedelectric bicycles]. 

§ 322.01(7), Fla. Stat. 

“Valid commercial driver license” means a Class A, Class B, or Class C driver license issued by 
the Department of Highway Safety and Motor Vehicles of the State of Florida that has not expired, 
been disqualified, suspended, revoked or canceled, or is not in “suspension or revocation equivalent 
status.” 

§ 322.01(39), Fla. Stat. 

“Street or Highway” means the entire width between the boundary lines of every way or 
place if any part thereof is open to the use of the public for purposes of vehicular traffic. 

Optional Definitions. 

§ 322.03(3)(c), Fla. Stat. 

 “Expired” means the license was not renewed on or before the expiration date and that more 
than 30 days have passed since the expiration date. 

 § 322.01(15), Fla. Stat.  

 “Disqualification” means a prohibition, other than an out-of-service order, that precludes a 
person from driving a commercial motor vehicle. 

§ 322.01(40), Fla. Stat. 



 “Suspended” means the privilege to drive a motor vehicle has been temporarily withdrawn. 

§ 322.01(36), Fla. Stat. 

“Revoked” means the privilege to drive a motor vehicle has been terminated. 

§ 322.01(5), Fla. Stat. 

“Canceled” means that a license has been declared void and terminated. 

 §322.01(41), Fla. Stat. 

 “Suspension or revocation equivalent status” is a designation for a person who does not have 
a driver license or driving privilege but would qualify for suspension or revocation of his or her driver 
license or driving privilege if licensed. 

The option of “on a vehicle” pertains to a vehicle such as a motorcycle. 

 “Actual physical control” of a vehicle means the defendant must be physically in or on the 
vehicle and have the capability to operate the vehicle, regardless of whether [he] [she] is actually 
operating the vehicle at the time. 

Lesser Included Offense 

NO VALID COMMERCIAL DRIVER’S LICENSE — § 322. 53 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 No Valid Driver License 322.03 28.9 

 Attempt 777.04(1) 5.1 

 

Comments 

 If any of the exemptions set forth in § 322.53(2), Fla. Stat., may apply, a special instruction will 
be necessary.  

 If the State is relying on the “transporting hazardous materials” alternative for the definition of 
“commercial motor vehicle,” a special instruction regarding 49 C.F.R. part 172, subpart F will be 
necessary. 

 This instruction was adopted in 2007 [958 So. 2d 361] and amended in 2013 [131 So. 3d 692], 
and on April 1, 2020, and 2020. 



28.10 RESTRICTED LICENSE 
§ 322.16, Fla. Stat. 

 

 To prove the crime of Operating a Motor Vehicle in Violation of the Restrictions Imposed in a 
Restricted License, the State must prove the following four elements beyond a reasonable doubt: 

 

1. (Defendant) drove a motor vehicle upon a highway in this state. 
 

2. The license was restricted by the Department of Highway Safety and Motor Vehicles 
of this state. 

 

3. The restriction was noted upon the license. 
 

4. The defendant operated the motor vehicle in violation of the restriction. 
 

 Definitions. 

 § 322.01(27), Fla. Stat. Some of these terms (such as “vehicle” and “electric bicycle”) have their 
own statutory definitions, which should be given if necessary. 

 “Motor vehicle” means any self-propelled vehicle, including a motor vehicle combination, not 
operated upon rails or guideway, excluding vehicles moved solely by human power[, motorized 
wheelchairs, and motorizedelectric bicycles]. 

 “Restricted operator’s or chauffeur’s license” means a license issued by the Department of 
Highway Safety and Motor Vehicles which is restricted in any manner. 

 

 § 322.01 (39), Fla. Stat. 

 “Highway” means the entire width between the boundary lines of a way or place if any part of 
that way or place is open to public use for purposes of vehicular traffic. 

 



Lesser Included Offenses 

 

 RESTRICTED LICENSE — 322.16 

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt 777.04(1) 5.1 

 

Comments 

 

 Under § 322.16(5), Fla. Stat., violation of a restriction imposed pursuant to § 322.16(1)(c), Fla. 
Stat., is a second-degree misdemeanor. Under § 322.16(6), Fla. Stat., a violation of a restriction imposed 
pursuant to another subsection is a moving violation. See Ch. 2010-62, § 28, Laws of Fla. 

 

 This instruction was adopted in 1981 and amended in 2013 [131 So. 2d 692] and 2020. 

28.11 DRIVING [WHILE [LICENSE] [DRIVING PRIVILEGE] SUSPENDED, REVOKED OR CANCELED] 
[OR] [UNDER SUSPENSION OR REVOCATION EQUIVALENT STATUS] WITH KNOWLEDGE 

§ 322.34(2), Fla. Stat. 

To prove the crime of Driving [While [License] [Driving Privilege] was [Suspended] [Revoked] 
[Canceled]] [Under Suspension or Revocation Equivalent Status], the State must prove the following 
three elements beyond a reasonable doubt: 

1. (Defendant) drove a motor vehicle upon a highway in this state. 

Give as applicable. 

2. At that time,  

a. [his] [her] [license] [driving privilege] was [suspended] [revoked] [canceled]. 

b. [he] [she] was under suspension or revocation equivalent status. 

Give as applicable. 
3. At that time, (defendant) knew that  

a. [his] [her] [license] [driving privilege] was [suspended] [revoked] [canceled]. 



b. [he] [she] was under suspension or revocation equivalent status. 

Whether (defendant) knew of the [suspension] [revocation] [cancellation] [suspension or 
revocation equivalent status] is a question to be determined by you from the evidence. 

Give as applicable. See § 322.251(1), (2), and § 322.34(2),(3),(4), Fla. Stat. 

Proof that there exists an entry in the records of the Department of Highway Safety and 
Motor Vehicles showing that notice of the [suspension] [revocation] [cancellation] was given by 
personal delivery is proof that such notice was given. 

Proof that there exists an entry in the records of the Department of Highway Safety and 
Motor Vehicles showing that notice of the [suspension] [revocation] [cancellation] was deposited in 
United States mail, first class, postage prepaid, addressed to the licensee at [his] [her] last known 
mailing address furnished to the department, is proof that such notice was sent. 

If you find that (defendant) had been previously cited for driving [while license [suspended] 
[revoked] [canceled] and [his] [her] license had not been reinstated, you may conclude that 
(defendant) knew of the [suspension] [revocation] [cancellation]. 

If you find that (defendant) admitted to knowing of the [suspension] [revocation] 
[cancellation] [suspension or revocation equivalent status], you may conclude that (defendant) knew 
of the [suspension] [revocation] [cancellation] [suspension or revocation equivalent status]. 

If you find that (defendant) had received a traffic citation that contained a provision notifying 
(defendant) that [his] [her] license [had been suspended, revoked, or canceled] [was under suspension 
or revocation equivalent status], you may conclude that (defendant) knew of the [suspension] 
[revocation] [cancellation] [suspension or revocation equivalent status]. 

Do not give if the suspension was for failure to pay a traffic fine or for a financial responsibility 
violation.  See § 322.34(2) and § 322.251(1), (2), Fla. Stat. 

If you find that (defendant) had received a [judgment] [order] rendered by [a court] [an 
adjudicatory body] which contained a provision notifying (defendant) that [his] [her] license had been 
[suspended] [revoked] [canceled], you may conclude that (defendant) knew of the [suspension] 
[revocation] [cancellation]. 

If you find that the records of the Department of Highway Safety and Motor Vehicles include a 
[judgment] [order] rendered by [a court] [an adjudicatory body] that contains a provision notifying 
(defendant) that [his] [her] license [had been [suspended] [revoked] [canceled]] [was under 
suspension or revocation equivalent status], you may conclude that (defendant) knew [his] [her] 
license was [suspended] [revoked] [canceled] [under suspension or revocation equivalent status].  
You may accept or reject the inference depending upon the circumstances of the crime and the facts 
presented at trial. 

Definitions. Give as applicable. 



§ 322.01(15), Fla. Stat. 

“Drive” means to operate [or be in actual physical control of] a motor vehicle in any place 
open to the general public for purposes of vehicular traffic. 

§ 322.01(27), Fla. Stat. Some of these terms (such as “vehicle” and “electric bicycle”) have their 
own statutory definitions, which should be given if necessary. 

 “Motor vehicle” means any self-propelled vehicle, including a motor vehicle combination, not 
operated upon rails or guideway, excluding vehicles moved solely by human power[, motorized 
wheelchairs, and motorizedelectric bicycles]. 

§ 322.01(39), Fla. Stat.; State v. Tucker, 761 So. 2d 1248 (Fla. 2d DCA 2000). 

“Highway” means the entire width between the boundary lines of every way or place if any 
part thereof is open to the use of the public for purposes of vehicular traffic. [A privately owned 
parking lot, that is open to public use by vehicles, is considered to be a highway.] 

§ 322.251, Fla. Stat. 

“Notice” means personal delivery or deposit in the United States mail, first class, postage 
prepaid, addressed to the defendant at [his] [her] last known address furnished to the Department of 
Highway Safety and Motor Vehicles.  Mailing by the department shall constitute notification. 

§ 322.01(41), Fla. Stat. 

“Suspension or revocation equivalent status” is a designation by the Florida Department of 
Highway Safety and Motor Vehicles for a person who does not have a driver license or driving 
privilege but would qualify for suspension or revocation of his or her driver license or driving privilege 
if licensed. 

§ 322.01(40), Fla. Stat.  

“Suspended” means the privilege to drive a motor vehicle has been temporarily withdrawn. 

 

§ 322.01(36), Fla. Stat. 

“Revoked” means the privilege to drive a motor vehicle has been terminated. 

§ 322.01(5), Fla. Stat. 

“Canceled” means that a license has been declared void and terminated. 

The option of “on a motor vehicle” pertains to motor vehicles such as motorcycles and mopeds. 



“Actual physical control” of a motor vehicle means the defendant must be physically in [or on] 
the motor vehicle and have the capability to operate the motor vehicle, regardless of whether [he] 
[she] is actually operating the motor vehicle at the time. 

Give if applicable in a bifurcated proceeding. § 322.34(2)(c), Fla. Stat. A third or subsequent 
conviction is a first-degree misdemeanor and requires a minimum sentence of 10 days in jail. See the 
comment section below regarding recidivism issues that do not require any finding other than the fact of 
a prior conviction.  

A third or subsequent conviction becomes a third-degree felony, however, if the current alleged 
violation or the most recent prior violation of § 322.34(2), Fla. Stat., are related to and resulted from a 
violation of an enumerated crime. Unless a prior violation was disposed of pursuant to § 318.14(10), Fla. 
Stat., a withhold of adjudication constitutes a conviction. Raulerson v. State, 763 So. 2d 285 (Fla. 2000).  

Now that you have found the defendant guilty of Driving [While [License] [Driving Privilege] 
was [Suspended] [Revoked] [Canceled]] [Under Suspension or Revocation Equivalent Status], you 
must make two further findings. 

First, you must determine whether the State proved beyond a reasonable doubt that the 
defendant has two prior convictions for Driving [While [License] [Driving Privilege] was [Suspended] 
[Revoked] [Canceled]] [Under Suspension or Revocation Equivalent Status]. A “conviction” means a 
determination of guilt that was the result of a plea or a trial, regardless of whether adjudication was 
withheld or a plea of nolo contendere was entered. 

Second, you must determine whether the State proved beyond a reasonable doubt that the 
current case or the most recent conviction are related to Driving [While [License] [Driving Privilege] 
was [Suspended] [Revoked] [Canceled]] [Under Suspension or Revocation Equivalent Status] resulting 
from a violation of [Driving Under the Influence] [Refusal to Submit to a Urine, Breath-Alcohol, or 
Blood Alcohol test] [a traffic crime that caused death or serious bodily injury] [Fleeing or Eluding]. 

Lesser Included Offenses 

 DRIVING WHILE LICENSE SUSPENDED, REVOKED OR CANCELED OR DRIVING UNDER 
SUSPENSION OR REVOCATION EQUIVALENT STATUS, WITH KNOWLEDGE — § 322.34(2) 

CATEGORY ONE CATEGORY TWO FLA. STAT INS. NO. 

No Valid Driver’s License  322.03  28.9  

 Attempt 777.04(1) 5.1 



Comments 

This instruction should not be used for people who are alleged to have driven a motor vehicle 
while designated as a habitual traffic offender. For habitual traffic offenders, use instruction 28.11(a). 

Pursuant to § 322.251(1), Florida Statutes, failure to receive the mailed order shall not affect or 
stay the effective date or term of the cancellation, suspension, or revocation of the defendant’s driving 
privilege. 

The crime in § 322.34(2), Florida Statutes, is bumped up from a second degree misdemeanor to 
a first degree misdemeanor if there were a prior violation. Unless the prior violation was disposed of 
pursuant to § 318.14(10), Florida Statutes, a withhold of adjudication qualifies as a conviction. Raulerson 
v. State, 763 So. 2d 285 (Fla. 2000). As of October 2019July 2020, it is unclear whether the existence of a 
prior violation will be treated as an element that must be proven to the jury in a bifurcated proceeding 
or as a sentencing factor that can be proven to the judge. If treated as an element, it is error to inform 
the jury of a prior violation. Therefore, if the information or indictment contains an allegation of one or 
more prior violations, do not read that allegation and do not send the information or indictment into the 
jury room. If the defendant is found guilty the historical fact of a previous violation shall be determined 
beyond a reasonable doubt in a bifurcated proceeding. See State v. Harbaugh, 754 So. 2d 691 (Fla. 
2000). 

A person driving a moped upon a highway requires a valid driver’s license. Soto v. State, 711 So. 
2d 1275 (Fla. 4th DCA 1998).  

This instruction was adopted in 1981 and amended in 2007 [958 So. 2d 361], 2013 [131 So. 3d 
692], 2017 [231 So. 3d 384], andon April 1, 2020 and 2020. 

28.11(a) DRIVING WHILE DESIGNATED AS A HABITUAL TRAFFIC OFFENDER 

§ 322.34(5), Fla. Stat. 

To prove the crime of Driving While Designated as a Habitual Traffic Offender, the State must 
prove the following two elements beyond a reasonable doubt: 

1. (Defendant) drove a motor vehicle upon a highway in this state. 

2. At the time, (defendant) was designated as a habitual traffic offender. 

 Definitions. 

 § 322.01(16), Fla. Stat. 

 “Drive” means to operate or be in actual physical control of a motor vehicle in any place open 
to the general public for purposes of vehicular traffic. 

§ 322.01(27), Fla. Stat. Some of these terms (such as “vehicle” and “electric bicycle”) have their 
own statutory definitions, which should be given if necessary. 



 “Motor vehicle” means any self-propelled vehicle, including a motor vehicle combination, not 
operated upon rails or guideway, excluding vehicles moved solely by human power[, motorized 
wheelchairs, and motorizedelectric bicycles]. 

 § 322.01)(39), Fla. Stat. 

 “Street or Highway” means the entire width between the boundary lines of every way or 
place if any part thereof is open to the use of the public for purposes of vehicular traffic. 

 “Habitual traffic offender” is any person whose record, as maintained by the Department of 
Highway Safety and Motor Vehicles, shows that [he] [she] has been designated a Habitual Traffic 
Offender. 

Optional Definition. The option of “on a vehicle” pertains to a vehicle such as a motorcycle. 

 “Actual physical control” of a vehicle means the defendant must be physically in or on the 
vehicle and have the capability to operate the vehicle, regardless of whether [he][she] is actually 
operating the vehicle at the time. 

Lesser Included Offenses 

DRIVING WHILE DESIGNATED AS A HABITUAL TRAFFIC OFFENDER — § 322.34(5)  

CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

No Valid Driver’s License  322.03 28.9 

 Attempt 777.04(1) 5.1 

 

Comments 

A person driving a moped upon a highway requires a driver’s license. Soto v. State, 711 So. 2d 
1275 (Fla. 4th DCA 1998).  

This instruction was adopted in 2007 [958 So. 2d 361] and amended in 2013 [131 So. 3d 692], on 
April 1, 2020, and 2020. 

28.11(b) DRIVING A COMMERCIAL MOTOR VEHICLE WHILE [[DRIVER LICENSE] [DRIVING 
PRIVILEGE] [CANCELED] [SUSPENDED] [REVOKED] [DISQUALIFIED]] [UNDER SUSPENSION OR 

REVOCATION EQUIVALENT STATUS] 

§ 322.34(7), Fla. Stat. 



To prove the crime of Driving a Commercial Motor Vehicle While [[Driver License] [Driving 
Privilege] [Canceled] [Suspended] [Revoked] [Disqualified]] [Under Suspension or Revocation 
Equivalent Status], the State must prove the following two elements beyond a reasonable doubt: 

1. (Defendant) drove a commercial motor vehicle upon a highway in this state. 
 

Give as applicable. 

2. At that time,  

a. [his] [her] [license] [driving privilege] was [canceled] [suspended] [revoked] 
[disqualified]. 

b. [he] [she] was under suspension or revocation equivalent status]. 

Definitions. Give as applicable.  

§ 322.01(16), Fla. Stat. 

To “drive a commercial motor vehicle” means to operate or be in actual physical control of a 
commercial motor vehicle in any place open to the general public for purposes of vehicular traffic. 

§ 322.01(8), Fla. Stat. 

“Commercial motor vehicle” means any motor vehicle used on the streets or highways, which: 

a. Has a gross vehicle weight rating of 26,001 pounds or more; 

b. Is designed to transport more than 15 persons, including the driver, or; 

c. Is transporting hazardous materials and is required to be placarded in accordance with 
49 C.F.R. part 172, subpart F. 

§ 322.01(27), Fla. Stat. Some of these terms (such as “vehicle” and “electric bicycle”) have their 
own statutory definitions, which should be given if necessary. 

 “Motor vehicle” means any self-propelled vehicle, including a motor vehicle combination, not 
operated upon rails or guideway, excluding vehicles moved solely by human power[, motorized 
wheelchairs, and motorizedelectric bicycles]. 

§ 322.01(39), Fla. Stat.; State v. Tucker, 761 So. 2d 1248 (Fla. 2d DCA 2000). 

“Street or highway” means the entire width between the boundary lines of every way or place 
if any part thereof is open to the use of the public for purposes of vehicular traffic. [A privately owned 
parking lot, that is open to public use by vehicles, is considered to be a highway.] 

§ 322.01(41), Fla. Stat. 



“Suspension or revocation equivalent status” is a designation by the Florida Department of 
Highway Safety and Motor Vehicles for a person who does not have a driver license or driving 
privilege but would qualify for suspension or revocation of his or her driver license or driving privilege 
if licensed. 

§ 322.01(40), Fla. Stat.  

“Suspended” means the privilege to drive a motor vehicle has been temporarily withdrawn. 

§ 322.01(36), Fla. Stat. 

“Revoked” means the privilege to drive a motor vehicle has been terminated. 

§ 322.01(5), Fla. Stat. 

“Canceled” means that a license has been declared void and terminated. 

§ 322.01(15), Fla. Stat. 

“Disqualified” means a prohibition, other than an out-of-service order, that precludes a 
person from driving a commercial motor vehicle. 

The option of “on a motor vehicle” pertains to motor vehicles such as motorcycles and mopeds. 

“Actual physical control” of a motor vehicle means the defendant must be physically in [or on] 
the motor vehicle and have the capability to operate the motor vehicle, regardless of whether [he] 
[she] is actually operating the motor vehicle at the time. 

Lesser Included Offenses 

 DRIVING A COMMERCIAL MOTOR VEHICLE WHILE [[DRIVER LICENSE] [DRIVING PRIVILEGE] 
[CANCELED]  [SUSPENDED] [REVOKED] [DISQUALIFIED]] [UNDER SUSPENSION OR REVOCATION 

EQUIVALENT STATUS]— § 322.34(7) 

CATEGORY ONE CATEGORY TWO FLA. STAT INS. NO. 

No Valid Commercial Driver 
License 

 322.53 28.9(a) 

 No Valid Driver License 322.03  28.9  

 Driving While 
License/Driving Privilege 
Canceled, Suspended, 
Revoked or While Under 
Suspension or Revocation 
Status, With Knowledge  

322.34(2) 28.11 



 Attempt 777.04(1) 5.1 

 

Comments 

Pursuant to § 322.251(1), Fla. Stat., failure to receive the mailed order shall not affect or stay 
the effective date or term of the cancellation, suspension, or revocation of the defendant’s driving 
privilege. 

The crime in § 322.34(7), Fla. Stat., is bumped up from a first degree misdemeanor to a third 
degree felony if the defendant had a prior conviction for § 322.34(7), Fla. Stat. Unless the prior violation 
was disposed of pursuant to § 318.14(10), Florida Statutes, a withhold of adjudication qualifies as a 
conviction. Raulerson v. State, 763 So. 2d 285 (Fla. 2000). As of October 2019July 2020, it is unclear 
whether the existence of a prior violation will be treated as an element that must be proven to the jury 
in a bifurcated proceeding or as a sentencing factor that can be proven to the judge. If treated as an 
element, it is error to inform the jury of a prior violation. Therefore, if the information or indictment 
contains an allegation of one or more prior violations, do not read that allegation and do not send the 
information or indictment into the jury room. If the defendant is found guilty, the historical fact of a 
previous violation shall be determined beyond a reasonable doubt in a bifurcated proceeding. See State 
v. Harbaugh, 754 So. 2d 691 (Fla. 2000). 

 If any of the exemptions set forth in § 322.53(2), Fla. Stat., may apply, a special instruction will 
be necessary.  

 If the State is relying on the “transporting hazardous materials” alternative for the definition of 
“commercial motor vehicle,” a special instruction regarding 49 C.F.R. part 172, subpart F will be 
necessary. 

 This instruction was adopted on April 1, 2020 and was amended in 2020. 

28.12 OPERATING A MOTOR VEHICLE CARELESSLY OR NEGLIGENTLY CAUSING [SERIOUS BODILY 
INJURY] [DEATH] [WITHOUT HAVING A DRIVER LICENSE] [WHILE DRIVER LICENSE CANCELED, 

SUSPENDED, OR REVOKED FOR SPECIFIED REASON] 

§ 322.34(6)(a) or (b), Fla. Stat. 

To prove the crime of Operating a Motor Vehicle Carelessly or Negligently Causing [Serious 
Bodily Injury] [Death] [Without Having a Driver License] [While Driver License Suspended, Revoked, 
Canceled for Specified Reason], the State must prove the following four elements beyond a 
reasonable doubt: 

1. (Defendant) operated a motor vehicle in a careless or negligent manner. 

2. Give 2a or 2b or both as applicable. 



a. At the time, [his] [her] [driver license] [driving privilege] was [suspended] 
[revoked] [canceled] pursuant to Florida Statute [316.655] [322.26(8)] 
[322.27(2)] [322.28(2)] [322.28(4)].  

b.  At the time, [he] [she] did not have a driver license. 

Give 3a or 3b or both as applicable.  

3. At the time, (defendant) knew 
a.     [his] [her]] [driver license] [driving privilege] was [suspended] [revoked] 

[canceled]. 

b.     [he] [she] did not have a driver license. 

4.        As a result of the careless or negligent operation, (defendant) caused [the death of 
(victim)] [serious bodily injury to (victim)]. 

 Definitions.  

§ 322.01(27), Fla. Stat. Some of these terms (such as “vehicle”and “electric bicycle”) have their 
own statutory definitions, which should be given if necessary. 

 “Motor vehicle” means any self-propelled vehicle, including a motor vehicle combination, not 
operated upon rails or guideway, excluding vehicles moved solely by human power[, motorized 
wheelchairs, and motorizedelectric bicycles]. 

Give if applicable. § 316.003(4), Fla. Stat.  

“Motorized bicycle” means a bicycle propelled by a combination of human power and an 
electric helper motor capable of propelling the vehicle at a speed of not more than 20 miles per hour 
on level ground upon which any person may ride, having two tandem wheels, and including any 
device generally recognized as a bicycle though equipped with two front or two rear wheels. The term 
does not include such a vehicle with a seat height of no more than 25 inches from the ground when 
the seat is adjusted to its highest position or a scooter or similar device. 

§ 316.1925, Fla. Stat.  

“Careless” means failing to operate a motor vehicle in a careful and prudent manner having 
regard for the width, grade, curves, corners, traffic, and all other attendant circumstances, so as not to 
endanger the life, limb, or property of any person.  

“Negligent” means the failure to use reasonable care under the circumstances.  

 

Give as applicable.  



§ 322.01(40), Fla. Stat.  

“Suspended” means the privilege to drive a motor vehicle has been temporarily withdrawn. 

 § 322.01(36), Fla. Stat.  
 “Revoked” means the privilege to drive a motor vehicle has been terminated.  

 § 322.01(5), Fla. Stat. 

“Canceled” means that a driver license has been declared void and terminated. 

Lesser Included Offenses 

28.12 OPERATING A MOTOR VEHICLE CARELESSLY OR NEGLIGENTLY CAUSING [SERIOUS BODILY 
INJURY] [DEATH] [WITHOUT HAVING A DRIVER LICENSE] [WHILE DRIVER LICENSE CANCELED, 

SUSPENDED, OR REVOKED FOR SPECIFIED REASON] — § 322.34(6)(a) or (b) 

CATEGORY ONE CATEGORY TWO FLA. STAT INS. NO. 

Driving While License 
Suspended, Revoked or 
Canceled with Knowledge if 
322.34(6)(b) is charged. 

 322.34(2) 28.11 

 
No Valid Driver License 322.03  28.9  

 

Comments 

 Although the statute does not explicitly require knowledge of the invalidity of the license, the 
Supreme Court of Florida has recognized such a requirement. See State v. Smith, 638 So. 2d 509 (Fla. 
1994). See also Waites v. State, 702 So. 2d 1373 (4th DCA 1997).  

A person driving a moped upon a highway requires a driver’s license. Soto v. State, 711 So. 2d 
1275 (Fla. 4th DCA 1998).  

This instruction was adopted in 2013 [131 So. 3d 720] and amended on April 1, 2020 and 2020. 

28.13 REFUSAL TO SUBMIT TO TESTING 

§ 316.1939, Fla. Stat. 

 To prove the crime of Refusal to Submit to Testing, the State must prove the following six 
elements beyond a reasonable doubt: 

 Give 1a and/or 1b as applicable. 



1. A law enforcement officer had probable cause to believe (defendant) [drove] [was in 
actual physical control of] a motor vehicle in this state while  

a. under the influence of [an alcoholic beverage][(a chemical substance listed in 
877.111 Fla. Stat.)][(a controlled substance listed in Chapter 893)] to the extent 
(Defendant’s) normal faculties were impaired. 

b. [his] [her] [breath] [blood] alcohol level was .08 or higher. 

Give 2a in cases where the defendant was arrested. Give 2b in cases where the defendant 
appeared for treatment at a hospital, clinic, or other medical facility and the administration of a breath 
or urine test was impractical or impossible. 

2. a. The law enforcement officer lawfully arrested (defendant) for Driving Under 
the Influence. 

b.  The law enforcement officer requested a blood test. 

3. (Defendant) was informed that if [he] [she] refused to submit to a [chemical] 
[physical] test of [his] [her][breath] [blood] [urine], [his] [her] privilege to operate a 
motor vehicle would be suspended for a period of one year, or, in the case of a second 
or subsequent refusal, for a period of 18 months. 

4. (Defendant) was informed that it is a misdemeanor to refuse to submit to a lawful test 
of [his] [her] [breath] [blood] [urine], if [his] [her] driving privilege had been 
previously suspended for a prior refusal to submit to a lawful test of [his] [her] 
[breath] [blood] [urine]. 

5. (Defendant), after being so informed, refused to submit to a [chemical] [physical] test 
of [his] [her] [breath] [blood] [urine] when requested to do so by a [law enforcement 
officer] [correctional officer]. 

6. (Defendant’s) driving privilege had been previously suspended for a prior refusal to 
submit to a lawful test of [his] [her] [breath] [blood] [urine]. 

Inference. 

 You are permitted to conclude that (defendant’s) driving privilege had been previously 
suspended for a prior refusal to submit to a lawful test of [his] [her] [breath] [blood] [urine] if a record 
from the Department of Highway Safety and Motor Vehicles shows such a suspension. 

Definitions. 

§ 316.003(4244) Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 



“Motor vehicle” means any self-propelled vehicle not operated upon rails or guideway[, but 
not including any bicycle, electric bicycle. motorized scooter, electric personal assistive mobility 
device, mobile carrier, personal delivery device, swamp buggy, or moped]. 

§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 
should be given if necessary. 

“Vehicle” is every device, in, upon or by which any person or property is, or may be, 
transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

“Probable cause” exists where the totality of circumstances, from the perspective of the law 
enforcement officer’s knowledge, training and experience, gave the officer reasonable grounds and a 
fair probability to believe that a crime had been committed. 

Give if applicable. The option of “on a vehicle” pertains to vehicles such as motorcycles. 

 “Actual physical control” means the defendant must be physically in or on the motor vehicle 
and have the capability to operate the motor vehicle, regardless of whether [he] [she] is actually 
operating the vehicle at the time. 

Lesser Included Offenses 

 REFUSAL TO SUBMIT TO TESTING — 316.1939 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt  777.04 5.1 

 

Comments 

 Where the lawfulness of the arrest is at issue, a special instruction will be necessary.  

This instruction was adopted in 2007 [965 So. 2d 811] and amended in 2013 [131 So. 3d 692], 
and 2019 [262 So. 3d 59], and 2020. 

28.18 FAILURE TO OBEY THE LAWFUL ORDER OF A [POLICE] [FIRE] [TRAFFIC] 
OFFICIAL 

§ 316.072(3), Fla. Stat. 

To prove the crime of Failure to Obey the Lawful Order of a (insert type of official from the list 
in § 316.072(3), Fla. Stat.), the State must prove the following five elements beyond a reasonable 
doubt: 



1. (Defendant) was [operating a [vehicle] [bicycle]] [walking] upon [a state-maintained 
highway] [county-maintained highway] [municipal street or alley] [place where 
vehicles have the right to travel]. 

2. (Name of official) gave a lawful [order] [or] [direction] to (defendant) regarding the 
operation of a vehicle or bicycle or the movement of a pedestrian. 

3. At the time, (name of official) was acting in [his] [her] capacity as a [law enforcement 
officer] [traffic crash investigation officer] [traffic infraction enforcement officer] 
[member of the fire department who was at the scene of a fire, rescue operation, or 
other emergency]. 

4. (Defendant) knew that [he] [she] had been given a[n] [order] [direction] by a [law 
enforcement officer] [traffic crash investigation officer] [traffic infraction enforcement 
officer] [member of the fire department who was at the scene of a fire, rescue 
operation, or other emergency]. 

5. (Defendant) willfully failed to obey [or] [willfully refused to comply] with the [order] 
[or] [direction] given. 

Definitions. Give as applicable. 
§ 316.003(99103), Fla. Stat. Some of these terms have their own statutory definitions, which 

should be given if necessary. 
A “vehicle” is every device, in, upon, or by which any person or property is or may be 

transported or drawn upon a highway[, except personal delivery devices, mobile carriers, and devices 
used exclusively upon stationary rails or tracks]. 

Patterson v. State, 512 So. 2d 1109 (Fla. 1st DCA 1987). 

“Willfully” means intentionally, knowingly, and purposely. 

§ 316.003(4), Fla. Stat. 

A “bicycle” is every vehicle propelled solely by human power, and every motorized bicycle 
propelled by a combination of human power and an electric helper motor capable of propelling the 
vehicle at a speed of not more than 20 miles per hour on level ground upon which any person may 
ride, having two tandem wheels, and including any device generally recognized as a bicycle though 
equipped with two front or two rear wheels. [The term does not include such a vehicle with a seat 
height of no more than 25 inches from the ground when the seat is adjusted to its highest position or 
a scooter or similar device.] 

§ 316.640, Fla. Stat. 

A “traffic crash investigation officer” is an individual who successfully completed instruction in 
traffic accident investigation and court presentation through the Selective Traffic Enforcement 



Program as approved by the Criminal Justice Standards and Training Commission and funded through 
the National Highway Traffic Safety Administration or a similar program approved by the Criminal 
Justice Standards and Training Commission, and who is employed by (insert relevant agency listed in § 
316.640, Fla. Stat.). 

§ 316.640, Fla. Stat. 

A “traffic infraction enforcement officer” is an individual who successfully completed 
instruction in traffic enforcement procedures and court presentation through the Selective Traffic 
Enforcement Program as approved by the Division of Criminal Justice Standards and Training of the 
Department of Law Enforcement, or through a similar program, and who is employed by (insert 
relevant agency listed in § 316.640, Fla. Stat.). 

Lesser Included Offenses 

FAILURE TO OBEY LAWFUL ORDER— 316.072(3) 
CATEGORY ONE CATEGORY TWO FLA. STAT. INS. NO. 

None    

 Attempt 777.04(1) 5.1 

 

Comments 

A special instruction will be necessary in cases where the defense claims the order or direction 
was not lawful. 

This instruction was adopted in 2015 [166 So. 3d 161] and amended in 2017 [211 So. 3d 995], 
and 2019 [262 So. 3d 59], and 2020. 
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