
APPELLATE COURT RULES COMMITTEE AGENDA 
FRIDAY, OCTOBER 9, 2020 
9:00 A.M.–12:00 P.M. (ET) 

Guests can join by visiting: ZOOM MEETING 

A. CALL TO ORDER—HON. STEPHANIE RAY, CHAIR
Welcome members and guests.

B. CHAIR’S REPORT—HON. STEPHANIE RAY
Housekeeping:

1. Roll call

2. Reminder: This is a public meeting, which is being recording for the
purpose of keeping accurate minutes. Though this recording is not intended to be a 
formal public record, there is no expectation of privacy. 

3. Approval of minutes from the June and September 2020 meetings:

All members are expected to have reviewed the minutes prior to this meeting 
and, if possible, to have notified Chair Judge Stephanie Ray, Secretary Sarah 
Lahlou-Amine, and Krys Godwin of any errors or omissions. Unless there is an 
objection, the minutes will be approved by acclamation. See pages 13 and 27. 

4. Cases pending at Supreme Court:

SC19-884: Out-of-cycle report proposing amendments to Rule 9.120 
(Discretionary Proceedings to Review Decisions of the District Courts of Appeal) 
and Rule 9.210 (Briefs) to provide a procedure for respondents to raise cross-
review issues in discretionary review proceedings in the Court. Opinion released, 
but Court amended Rule 9.120(f) in a manner different from that proposed by the 
Committee. Committee filed a Motion for Reconsideration and Supplemental 
Report. Court republished for comment; no comments filed. Awaiting Court 
action. 

SC19-2162: Joint report filed in reaction to Court referral regarding service 
of documents not filed (Wheaton v. Wheaton, 261 So. 3d 1236 (Fla. 2016)). 
Published for comment; no comments filed.  Awaiting Court action. (Related case 
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In re: Amendments to Florida Rules of Judicial Administration and Florida Rule of 
Criminal Procedure 3.030 - Electronic Filing and Service, SC19-2163, is pending 
response to comments by the RJA Committee.) 

SC20-216: 2020 Regular-Cycle Report. Published for comment by Court; no 
comments filed. Court issued an order that severed some aspects of the report for 
consideration in SC20-597. Awaiting Court action. 

SC20-565: Proposed amendments to Small Claims, Juvenile, Appellate and 
Family Law Court Rules regarding mediation filed by Committee on Alternative 
Dispute Resolution Rules and Policy. Comments were filed by others; a response 
was filed by the ADR Committee. Awaiting Court action.  

SC20-597: Out-of-cycle report proposing amendments to Rules 9.120 and 
9.210, including an amendment converting page limits for computer-generated 
briefs to word counts. Related to SC19-884. Court published for comment; no 
comments filed. Awaiting Court action. 

SC20-873: In a July 2, 2020 opinion, the Court adopted rule amendments 
proposed by the RJA and Juvenile Court Rules Committees in reaction to recent 
legislation on parental consent to abortion. The Court also amended Rule Form 
9.900(f) on its own motion. Several comments to the opinion were filed, including 
one from the ACRC. The Juvenile Court Rules Committee has received an 
extension of time to respond to the comments.  

SC20-1129: Report, filed July 31, 2020, proposing a new rule—9.143 
(Crime Victims)—in reaction to the victims’ rights constitutional amendment 
known as Marsy’s Law. Related to In re: Amendments to Florida Rule of Judicial 
Administration 2.423, SC20-1128. Both reports have been acknowledged but not 
yet published for comments by the Court. 

SC20-1374: Fast-track report, filed September 18, 2020, proposing 
amendments in reaction to 2020 legislation transferring circuit courts’ appellate 
and related extraordinary writ authority to district courts of appeal for most county 
court appeals. Report has been acknowledged but not yet published for comments 
by the Court. 
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C. STANDING SUBCOMMITTEES

1. Administrative Law Practice—Donna Eng, Chair; Meredith Hall,
Vice Chair

20-AC-13: Based on a referral from attorney Roy Wasson, the 
subcommittee considered proposed amendments to Rule 9.190(e)(2)(C), relating to 
stays pending review of specified administrative actions. After review of the 
research, the subcommittee recommends no action. See page 40. 

2. Civil Practice—Elaine Walter, Chair; Josh Levine, Vice Chair

a. 20-AC-07: Based on a referral from attorney Paul Regensdorf, the
subcommittee considered whether Rule 9.020(h)(1) should be amended to 
include remittitur/additur motions as motions that toll rendition. See page 118. 
After review of the research, the following amendment is presented for the 
Committee’s consideration: 

RULE 9.020. DEFINITIONS 

The following terms have the meanings shown as used in these rules: 

(a)–(g) [NO CHANGES] 

(h) Rendition (of an Order). An order is rendered when a signed,
written order is filed with the clerk of the lower tribunal. 

(1) Motions Tolling Rendition. The following
motions, if authorized and timely filed, toll rendition unless another 
applicable rule of procedure specifically provides to the contrary: 

(A) motion for new trial, remittitur, or additur;
(B) motion for rehearing;
(C) motion for certification;
(D) motion to amend;
(E) motion for judgment in accordance with prior

motion for directed verdict; 
(F) motion for arrest of judgment;
(G) motion to challenge the verdict;
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(H) motion to correct a sentence or order of
probation pursuant to Florida Rule of Criminal Procedure 
3.800(b)(1); 

(I) motion to withdraw a plea after sentencing
pursuant to Florida Rule of Criminal Procedure 3.170(l); or 

(J) motion to vacate an order based upon the
recommendations of a hearing officer in accordance with Florida Family 
Law Rule of Procedure 12.491. 

(2) [NO CHANGES]

b. 20-AC-11: Based on a referral from the Court, the subcommittee
considered potential rule amendments to provide for the interlocutory appeal of 
nonfinal orders granting or denying leave to amend a complaint to assert a claim 
for punitive damages. See page 157. After review of the research, the following 
amendment is presented for the Committee’s consideration: 

RULE 9.130.  PROCEEDINGS TO REVIEW NONFINAL 
ORDERS AND SPECIFIED FINAL ORDERS 

(a) Applicability.

 (1)–(2)  [NO CHANGES] 

(3) Appeals to the district courts of appeal of nonfinal orders
are limited to those that: 

(A)–(B) [NO CHANGES] 

(C) determine:

(i)–(viii) [NO CHANGES]

(ix) that, as a matter of law, a settlement
agreement is unenforceable, is set aside, or never existed.; or 

(x) that a permanent guardianship shall be
established for a dependent child pursuant to section 39.6221, Florida 
Statutes.; 
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(D) grant or deny the appointment of a receiver, or 
terminate or refuse to terminate a receivership; or 

(E) grant or deny a motion to disqualify counsel.; 
 
(F) deny a motion that: 
 

(i)–(ii) [NO CHANGES] 

(iii)  asserts entitlement to sovereign immunity.; 
or 

(G) grant or deny a motion for leave to amend to assert 
a claim for punitive damages. 

(4)–(5) [NO CHANGES] 

(b)–(i) [NO CHANGES] 

 c. The subcommittee originated two new referrals arising out of 20-AC-
12: (1) to consider whether rules addressing questions certified to be of great 
public importance should be amended to make the language consistent throughout 
the rules and whether the following language “or that will affect the uniform 
administration of justice” should be added to the various rules; and (2) to consider 
whether Rule 9.310(c) should be amended to clean up potentially unclear language 
and whether the term “circuit court clerk” should be replaced with “clerk of the 
circuit court” throughout the rules. Awaiting referral numbers and subcommittee 
action. 

3. Criminal Practice Subcommittee—Keith Upson, Chair; Hon. 
Susan Rothstein-Youakim, Vice Chair 

a. (20-AC-04): Based on a referral from the Court, the subcommittee 
considered whether rule 9.141(c)(6) should be amended to provide for the 
appointment of a factfinder to resolve factual disputes raised in belated 
discretionary review. Chair Ray returned this matter to the subcommittee after the 
June meeting for clarification on whether the Committee had voted on the version 
of the amendments that had been approved by the subcommittee. In its review of 
this issue, the subcommittee also addressed a grammatical issue in the rule. See 
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page 174. The following amendments are presented for the Committee’s 
consideration:  

i. Whether Rule 9.141(c)(4)(G) should begin with a capital letter
or a lowercase letter and therefore 9.141(c)(4)(F)(ii) should end with a
semi-colon instead of a period as a result of the addition of (G). The
subcommittee recommends:

RULE 9.141. REVIEW PROCEEDINGS IN COLLATERAL OR 
POSTCONVICTION CRIMINAL CASES  

(a)–(b) [NO CHANGES] 

(c) Petitions Seeking Belated Appeal or Belated Discretionary
Review. 

(1)–(3) [NO CHANGES] 

(4) Contents. The petition shall be in the form prescribed by
rule 9.100, may include supporting documents, and shall recite in the 
statement of facts:  

(A)–(E) [NO CHANGES] 

(F)(i) [NO CHANGES] 

(F)(ii)  a petition seeking belated appeal or belated 
discretionary review must identify the circumstances unrelated to counsel’s 
action or inaction, including names of individuals involved and date(s) of the 
occurrence(s), that were beyond the petitioner’s control and otherwise 
interfered with the petitioner’s ability to file a timely appeal or notice to 
invoke, as applicable.; and 

(G) if seeking belated discretionary review, the basis
for invoking discretionary review jurisdiction with a copy of the district 
court’s decision attached. 

(5)–(6) [NO CHANGES] 

(d) [NO CHANGES]
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ii. Whether Rule 9.141(c)(4)(F)(i) should be amended to authorize 
belated discretionary review in cases where counsel, due to neglect or 
mistake, fails to timely file a notice to invoke on behalf of a criminal 
defendant. The subcommittee recommends: 

RULE 9.141. REVIEW PROCEEDINGS IN COLLATERAL OR 
POSTCONVICTION CRIMINAL CASES  

(a)–(b) [NO CHANGES] 

(c) Petitions Seeking Belated Appeal or Belated Discretionary 
Review.  

(1)–(3) [NO CHANGES] 

(4) Contents. The petition shall be in the form prescribed by 
rule 9.100, may include supporting documents, and shall recite in the 
statement of facts:  

  (A)–(E) [NO CHANGES] 

(F) the specific acts sworn to by the petitioner or petitioner’s 
counsel that constitute the basis for entitlement to belated appeal or belated 
discretionary review, as outlined below:  

(i)      a petition seeking belated appeal or belated 
discretionary review must state whether the petitioner requested counsel to 
proceed with the appealappellate or discretionary review and the date of any 
such request, or if the petitioner was misadvised as to the availability of 
appellate review or the status of filing a notice of appeal or notice to invoke 
discretionary jurisdiction, or counsel failed to timely advise the petitioner of 
the order or opinion from which review is sought. A petition seeking belated 
discretionary review must state whether counsel advised the petitioner of the 
results of the appeal and the date of any such notification, or if counsel 
misadvised the petitioner as to the opportunity for seeking discretionary 
review; or 

(ii) [NO CHANGES] 

(5)–(6) [NO CHANGES] 
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(d) [NO CHANGES]

b. (20-AC-14/19-AC-29):  Based on a referral from pro se litigant
Edward Chrispen, the subcommittee is considering whether Rule 9.141, which 
does not require initial briefs be filed when the postconviction court summarily 
denies a postconviction motion, should be amended to require an initial brief and 
to explain “the legal consequences of not filing an initial brief.” Awaiting 
subcommittee action. 

4. Family Practice—Charles Auslander, Chair; Hon. Meredith
Sasso, Vice Chair

No report at this time. 

5. General Practice—Chrissy Davis, Chair; Ariadne FitzGerald,
Vice Chair

(19-AC-30): The subcommittee is considering WPB Residents for Integrity 
in Government, Inc. v. Materio, 284 So. 3d 555, 556 (Fla. 4th DCA 2019) (“Given 
the current state of the law, the appropriate remedy would be for the Supreme 
Court to amend Florida Rule of Appellate Procedure 9.130 to allow for nonfinal 
appeals of orders denying summary judgment or dismissal of a claim brought 
under section 768.295.”). Subcommittee met recently to discuss the status. See 
page 186.  

6. Internal Operating Procedures—Hon. Rachel Nordby, Chair;
Hon. Edward Artau, Vice Chair

a. (20-AC-03): Based on the amendments to Rule 2.140, the
subcommittee is considering what changes are needed to bring the IOPs into 
compliance with the new procedures for amending the rules. Awaiting 
subcommittee action. 

b. (20-AC-06): Based on an internal referral, the subcommittee is
considering whether to amend the IOPs to allow for waiver of the ten-day notice 
requirement for action items on the agenda. Awaiting subcommittee action. 
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c. (20-AC-10): Based on an internal referral, the subcommittee is
considering whether to amend the IOPs to provide a procedure for email voting. 
Awaiting subcommittee action. 

7. Original Proceedings—Henry Gyden, Chair; Miguel Chamorro,
Vice Chair

No report at this time. 

8. Record on Appeal— Jennifer Olmedo-Rodriguez, Chair; Melissa
Madsen, Vice Chair

(20-AC-05/16-AC-07): Based on a referral from attorney Karen Ehrlich, the 
subcommittee considered proposed amendments to Rule 9.200. Also pending 
before the subcommittee is a referral from Michael Glidden relating to record 
access by inmates. After review of the research, the subcommittee recommends 
no action on the referrals. See page 213. 

9. Workers’ Compensation—Sarah Weitz, Chair; Kristina Samuels,
Vice Chair

(20-AC-02): Based on a referral from the Court in In Re: Amendments to 
Florida Rule of Appellate Procedure 9.130, 289 So. 3d 866, 867 (Fla. 2020), the 
Workers’ Compensation and Civil Practice Subcommittees jointly considered 
whether the workers’ compensation immunity provisions in Rule 9.130(a)(3)(C)(v) 
should be amended in a manner similar to the amendments the Court made to the 
other immunity provisions referenced in its opinion. See page 223. After review of 
the research, the following amendment is presented for the Committee’s 
consideration: 

RULE 9.130. PROCEEDINGS TO REVIEW NONFINAL 
ORDERS AND SPECIFIED FINAL ORDERS 

(a) Applicability.

(1) This rule applies to appeals to the district courts of appeal
of the nonfinal orders authorized herein and to appeals to the circuit court of 
nonfinal orders when provided by general law. Review of other nonfinal 
orders in such courts and nonfinal administrative action shall be by the 
method prescribed by rule 9.100. 
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(2) Appeals of nonfinal orders in criminal cases shall be as 
prescribed by rule 9.140. 

 
(3) Appeals to the district courts of appeal of nonfinal orders 

are limited to those that: 
 

(A) concern venue; 
 
(B) grant, continue, modify, deny, or dissolve 

injunctions, or refuse to modify or dissolve injunctions; 
 
(C) determine: 

 
(i) the jurisdiction of the person; 

 
(ii) the right to immediate possession of 

property, including but not limited to orders that grant, modify, dissolve, or 
refuse to grant, modify, or dissolve writs of replevin, garnishment, or 
attachment; 

 
(iii) in family law matters: 
 

a. the right to immediate monetary 
relief; 

 
b. the rights or obligations of a party 

regarding child custody or time-sharing under a parenting plan; or 
 

c. that a marital agreement is invalid in 
its entirety; 

 
(iv) the entitlement of a party to arbitration, or to 

an appraisal under an insurance policy; 
 
(v) that, as a matter of law, a party is not 

entitled to workers’ compensation immunity; 
 

(vi) whether to certify a class; 
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(vii) that a governmental entity has taken action 
that has inordinately burdened real property within the meaning of section 
70.001(6)(a), Florida Statutes; 
 

(viii) the issue of forum non conveniens; 
 
(ixviii) that, as a matter of law, a settlement 

agreement is unenforceable, is set aside, or never existed; or 
 

(ix) that a permanent guardianship shall be 
established for a dependent child pursuant to section 39.6221, Florida 
Statutes. 
 

(D) grant or deny the appointment of a receiver, or 
terminate or refuse to terminate a receivership; or 
 

(E) grant or deny a motion to disqualify counsel. 
 
(F) deny a motion that: 
 

(i) asserts entitlement to absolute or qualified 
immunity in a civil rights claim arising under federal law; 
 

(ii) asserts entitlement to immunity under 
section 768.28(9), Florida Statutes; or 
 

(iii) asserts entitlement to sovereign immunity; 
or. 

 
(iv) asserts entitlement, as a matter of law, to 

workers’ compensation immunity.  
 

(4) Orders disposing of motions that suspend rendition are 
not reviewable separately from a review of the final order; provided that 
orders granting motions for new trial in jury and nonjury cases are 
reviewable by the method prescribed in rule 9.110. 
 

(5) Orders entered on an authorized and timely motion for 
relief from judgment are reviewable by the method prescribed by this rule. 
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Motions for rehearing directed to these orders will not toll the time for filing 
a notice of appeal. 
 

(b)–(i) [NO CHANGES] 

D. OTHER BUSINESS 

1. RJA Matters—Laura Roe, RJA Liaison  

E. NEW BUSINESS 

F. ADJOURNMENT 
The Winter Meetings will be held on January 13–16, 2021, at the Rosen 

Shingle Creek, Orlando. 
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APPELLATE COURT RULES COMMITTEE MINUTES  
TUESDAY, JUNE 16, 2020 
1:00 P.M.–5:00 P.M. (ET) 

A. CALL TO ORDER—CHAIR TOM HALL 
At approximately 1:05 p.m. on Tuesday, June 16, 2020, the Chair, Thomas 

D. Hall, called to order the meeting of the Appellate Court Rules Committee (the 
“Committee” or “ACRC”).  The meeting was conducted by video conference and 
telephonically.  The following is an attendance roster. 

In attendance: 
Thomas D. Hall, Chair  
Thomas Steven Ward, Vice Chair  
Nikole Hiciano, Vice Chair 
Hon. Stephanie W. Ray, Vice Chair 
Hon. Rachel Erin Nordby, Parliamentarian 
William Aaron Daniel, Secretary 
Hon. Edward Artau 
Charles Morris Auslander  
Mihaela Cabulea 
Miguel Chamorro 
G. Raemy Charest-Turken 
Christine Davis 
Jeffrey DeSousa 
Diane DeWolf 
Donna Eng 
Ariadne M. FitzGerald 
Hon. Alan O. Forst 
Ivy Ginsberg 
Krys Godwin, Bar Liaison 
Henry Gyden 
Meredith Hall 
Jonathan Kaskel 

 
Sarah Lahlou-Amine 
Anne Leonard 
Joshua Robert Levine 
Hon. Joseph Lewis, Jr.  
David L. Luck  
Melissa Madsen 
Hon. Andrew David Manko 
Mathew Ocksrider 
Jennifer Olmedo-Rodriguez 
Ilene Pabian 
Laura Triplett Roe 
Hon. Susan Rothstein-Youakim 
Kristina Samuels 
Hon. Meredith Sasso 
Nick Shannin, Appellate Practice Section    
  Representative 
Melissa Roca Shaw 
Keith Upson 
Brandon Vessely 
Elaine Walter 
Sarah Weitz 
Nicole Ziegler 
 

 

Absent:  
Hon. Abby Cynamon 
Hon. Bronwyn Miller 

 
Marlon Weiss 
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Guests: 
David Buckner 
Steven Davis 
Hon. Fleur Lobree 
Wendy Loquasto 
Karla Perkins 
Shea Siobhan 
John Stewart, Florida Bar President 
John Tomasino, Clerk of the Florida Supreme  
  Court. 
Mike Tanner, President Elect-Designate of the  
  Florida Bar 
Dori Foster-Morales, President Elect of the    
  Florida Bar. 
 

 

  
Introductory remarks: 

• Chair Hall welcomed everyone and commented on this historic video 
conference meeting on the Zoom platform, due to the SARS-CoV-2 global 
pandemic.   

• Chair Hall congratulated Judge Artau for his appointment to the Fourth 
District Court of Appeal.   

• Vice Chair Ray moved to waive the 10-day notice requirement for the 
agenda of IOP V. c.  Vice Chair Manko seconded.  Chair Hall explained the 
agenda was not circulated timely due to the global pandemic, and hearing no 
objections, announced the motion passed.   

• Chair Hall introduced Florida Bar president, John Stewart, who made 
remarks.   

• Chair Hall recognized Steven Davis, who was running for president-elect of 
the Florida Bar.  Mr. Davis made remarks.   
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B. CHAIR’S REPORT—TOM HALL 
1. Chair Hall reminded all present that the meeting was public and that 

the Secretary, Mr. Daniel, was recording the meeting for the purpose of preparing 
the minutes. 

2. Approval of minutes. 

• Chair Hall asked for objections or corrections for the minutes from the 
February 2020 meeting.  None being offered, the minutes were approved. 

3. Rule Cases Pending at Supreme Court. 

• Chair Hall directed the Committee to refer to the agenda for the pending 
rules cases at the Supreme Court (which included SC19-884, SC19-1354, 
SC19-1734, SC19-2064, SC19-2162, SC20-216, SC20-565, SC20-597). 

• Chair Hall specifically addressed SC20-216, the regular cycle report, which 
received only two comments (one about font rule, one about record rule).  
No action was taken on those comments.  The report is still pending now 
without oral argument.   

C. STANDING SUBCOMMITTEES 

1. General Practice—Hon. Andrew Manko, Chair; Ariadne 
FitzGerald, Vice Chair 

Referrals 19-AC-25/18-AC-04:  

• Judge Manko explained this referral involved review of the Court’s 
published Florida Rule of Judicial Administration 2.570, Parental-Leave 
Continuance, was done.  The subcommittee did an e-vote recommending no 
appellate rule amendment in reaction to this new rule. See Agenda, page 40. 

• Judge Manko explained there was one dissenting vote on whether to review 
rulings on parental leave continuances by interlocutory appeal.  The 
dissenting opinion was that, absent interlocutory appeal, review by petition 
for certiorari placed the burden on the parent attorney to establish that the 
client suffered irreparable harm, which is more than contemplated by rule 
2.570.  The subcommittee determined that if, after actual cases demonstrated 
an issue with the certiorari standard, the referral could be regenerated.   
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Referral 19-AC-30:  

• Judge Manko explained this referral came from Paul Regensdorf regarding 
the opinion in WPB Residents for Integrity in Government, Inc., et al v. 
Materio, 4D19-967 and 4D19-997.  The opinion held that SLAPP suits were 
not reviewable by certiorari, and that the proper avenue was for the Supreme 
Court to amend the rules to allow non-final review.  The Fourth District 
certified conflict, but the litigants did not file a petition for review with the 
Florida Supreme Court.  This referral would be acted upon in the new year.    

Rule 9.130 — Referrals 20-AC-01/18-AC-11:  

• Judge Manko explained that Aaron Daniel suggested a review of Rule 9.130 
based on the opinions in Citizens Property Insurance Corporation v. 
Calonge, 246 So. 3d 447 (Fla. 3d DCA 2018), and FHP v. Jackson, 238 So. 
3d 430 (Fla. 1st DCA 2018). Opinions and directions were published in 
Florida Highway Patrol v. Jackson, SC18-468; the Court amended the rule 
and created SC19-1734, in which this committee’s comment was requested.  
The subcommittee drafted and filed a comment that recommended no 
additional amendments.  But to answer the Court’s question on whether to 
correspondingly amend the rule allowing review of orders determining 
workers’ compensation immunity, the Committee generated a referral to the 
workers’ compensation subcommittee.  See Agenda, page 60.  

2. Criminal Practice Subcommittee—Keith Upson, Chair; Hon. 
Susan Rothstein-Youakim, Vice Chair 

Rule 9.143 — Referral 20-AC-06:  

• Mr. Upson explained that a joint subcommittee created Florida Rule of 
Judicial Administration 9.423 based on the constitutional amendment known 
as Marsy’s Law. This subcommittee then created Rule 9.143 that was 
approved by the Committee via e-vote.  The rule was being published for 
comment and was before the Board for acceptance.  The report on this rule 
proposal was scheduled to be filed by July 31, 2020. The comment period 
had just passed.  The subcommittee was to reconvene the following week to 
review any proposed comments.   

• Chair Hall explained a joint subcommittee made determinations on victim’s 
confidentiality, but did not address any other procedural issues.  The 
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Committee was the only rule set that determined amendments would be 
necessary.  Chair Hall mentioned the joint subcommittee was to report soon, 
and so the Committee should aim to have its amendment proposals travel 
together with the joint subcommittee’s recommendations.   

Rules 9.141(c)(4)(G) & (c)(4)(F)(i) — Referral 20-AC-04:  

• Mr. Upson explained this referral came from the supreme court clerk of 
court regarding whether rule 9.141(c)(6) should be amended to provide for 
the appointment of a factfinder to resolve factual disputes arising in belated 
discretionary review. See Agenda, page 75.  As to the factfinder issue, the 
subcommittee voted 10 to 1 for no action.  The District Courts can avail 
themselves of the ability to appoint a commissioner on remand, and thus the 
Supreme Court will have that authority as well.  There were two additional 
changes to 9.141, which were voted on for action.   

• The subcommittee vote was 9 to 2 to add to (c)(4) a new section (G).   

• Laura Roe explained the minority position that parties will often agree the 
appellate court has jurisdiction, albeit incorrectly.  The only way to 
determine jurisdiction is for the court to examine the actual order for which 
review is sought.  Thus, including the jurisdictional basis in a petition for 
belated review might create a situation where courts perceive the statement 
as more authoritative than it should be. 

• Mr. Upson reported that the subcommittee voted to amend Rule 
9.141(c)(4)(F)(i) by a vote of 6 to 3, with 2 abstentions.  See Agenda, page 
78.   

• Jeffrey De Sousa explained that his abstention was based on his role at the 
attorney general’s office, but that he was of the opinion that the rule 
amendment achieved its purpose.   

• Ivy Ginsberg also abstained from the subcommittee vote solely based on her 
role at the attorney general’s office.   

• Judge Manko offered a friendly amendment to change “appeal” to 
“appellate” for parallel usage.   
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• Ms. Roe offered that the language could be amended to remove “appeal or 
discretionary” before “review.”  This would simplify the rule amendment.   

• Mr. Upson clarified the amendment would read “the petitioner was 
misadvised as to the availability of review or the status of filing a notice of 
appeal or notice to invoke discretionary jurisdiction, or counsel failed to 
timely advise the petitioner of the order or opinion from which review is 
sought.”   

• Chair Hall asked Mr. Upson if the friendly amendment was acceptable.   

• Wendy Loquasto commented that the language should read “for which 
review is sought,” rather than “from.”   

• Ms. Roe agreed with Ms. Loquasto. 

• Christine Davis cautioned that in the criminal context, an “appeal” may be 
distinct from “appellate review.”   

• Kristina Samuels advocated in favor of keeping “appeal or discretionary 
review,” or retaining “appellate or discretionary review” in the first instance.  
This would remind the readers that there are two distinct proceedings being 
referenced.   

• Judge Manko agreed with Ms. Samuels.  His concern was the language of 
the last clause seemed different than how it was used elsewhere.  He 
suggested retaining the first clause, retaining the second clause as originally 
amended (“appellate review”) in the second instance, and the last clause 
should be “appellate or discretionary” review to keep the references 
consistent.   

• Ms. Roe clarified she thought the rule would remain as written, but that the 
last two references should be limited to “review.”  It thus eliminates 
“appeal” and “appellate” being used confusingly.   

• Judge Manko said his only concern was using the word “appeal” without 
review in the first instance.  Would anyone be confused by just “review” 
later? 
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• Judge Rothstein-Youakim suggested that the first use be “appellate or 
discretionary review,” rather than “the appeal” to avoid any confusion. 

• Ms. Roe agreed with Judge Rothstein-Youakim.    

• Judge Manko agreed with Judge Rothstein-Youakim. 

• Mr. Upson agreed to Judge Rothstein-Youakim’s amendment. 

• Josh Levine commented that the language should remain “from” not “for” in 
the last line, to be consistent throughout the rule set.   

• Chair Hall agreed with Mr. Levine. 

• Mr. Upson agreed with Mr. Levine.   

• Chair Hall called for the vote with the friendly amendments.   

The ACRC voted on the proposed amendments to Rule 9.141(c)(4)(G) & 
(c)(4)(F)(i): 

• The proposed addition of Rule 9.141(c)(4)(G) passed by a vote of 35 to 4, 
with 1 abstention. 

• The proposed amendment to Rule 9.141(c)(4)(F)(i) passed by a vote of 
38 to 1, with one abstention.   

• Action Item.  Rules 9.141(c)(4)(G) & (c)(4)(F)(i) will be submitted for 
amendment as follows: 

RULE 9.141. REVIEW PROCEEDINGS IN COLLATERAL OR 
POSTCONVICTION CRIMINAL CASES 

(a)–(b) [No change] 

(c) Petitions Seeking Belated Appeal or Belated Discretionary Review. 

(1) – (3) [No change] 
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(4) Contents. The petition shall be in the form prescribed by rule 
9.100, may include supporting documents, and shall recite in the statement of facts: 

(A)-(E) [No change] 

(F) the specific acts sworn to by the petitioner or petitioner’s 
counsel that constitute the basis for entitlement to belated appeal or belated 
discretionary review, as outlined below: 

(i) a petition seeking belated appeal or belated 
discretionary review must state whether the petitioner requested counsel to proceed 
with the appealappellate or discretionary review and the date of any such request, 
the petitioner was misadvised as to the availability of appellate review or the status 
of filing a notice of appeal or notice to invoke discretionary jurisdiction, or counsel 
failed to timely advise the petitioner of the order or opinion from which appellate 
review is sought. 

(G) if seeking belated discretionary review, the basis for 
invoking discretionary review jurisdiction with a copy of the district court’s 
decision attached. 

(5)–(6) [No change] 

(d) [No change] 

***End of Referral 20-AC-04*** 

 

3. Civil Practice—David Luck, Chair; Elaine Walter, Vice Chair 

Rule 9.020(h)(1) — Referral 20-AC-07: 

• Mr. Luck explained Paul Regensdorf generated this referral concerning 
additur and remittitur motions, which are not tolling motions under 
9.020(h)(1).  To make this clear, said Mr. Regensdorf, this rule should be 
amended to specifically include these motions in the rule.  The 
subcommittee reviewed the caselaw, which makes clear that these motions 
already toll.  The subcommittee is going to vet language for the amendment 
to the rule. 
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Referrals 19-AC-18, 19-AC-28, 19-AC-32: 

• Mr. Luck explained an ad hoc group examined which rules needed to be 
amended to implement new legislation that moved appeals from county 
courts from the circuit courts to the district courts.  The ad hoc group was 
also examining general law where circuit courts might still have jurisdiction 
despite the legislature’s amendment.  The proposals needed to go to the 
supreme court in the next 3-4 months to give the supreme court enough time 
to review before the legislation is effective.   

4. Record on Appeal—Laura Roe, Chair; Jennifer Olmedo-
Rodriguez, Vice Chair  

Rule 9.200 — Referral 20-AC-05:  

• Ms. Roe explained this new referral related to the chronology of transcripts 
in the body of the record, as opposed to a separate volume or filing.  And the 
deadline for requesting the unredacted record.  See Agenda, page 109. 

5. Administrative Law Practice—Donna Eng, Chair; Hon. Andrew 
Manko, Vice Chair 

No report needed at this time. 

6. Workers’ Compensation—Hon. Joseph Lewis, Chair; Hon. 
Stephanie Ray, Vice Chair 

Rule 9.130(a)(3)(C)(v) — Referral 20-AC-02:  

• Judge Lewis explained that within the Court’s referral in reaction to Florida 
Highway Patrol v. Jackson, SC18-468, a question was raised whether Rule 
9.130 should be amended in consideration of workers’ compensation 
concerns. The subcommittee reviewed the referral and recommended 
amendment to Rule 9.130(a)(3)(C)(v).  See Agenda, page 114–16. 

• The subcommittee voted 7 to 1 that the rule be amended to remove the “as a 
matter of law” language.  After the first meeting, additional research was 
done on whether there was immunity from suit or liability, and whether it 
makes a difference to the request from the Florida supreme court.  But Judge 
Lewis concluded that the majority of the subcommittee was of the opinion 
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that it was not required to answer the question of whether workers’ 
compensation immunity was from suit or liability, in order to amend the rule 
consistent with the supreme court’s opinion in Jackson.   

• Judge Lewis gave the background of the Jackson opinion and the analysis 
off the subcommittee report.  See Agenda, page 111.   

• Judge Manko stated he read Jackson as making a distinction between 
immunity from suit and immunity from liability.  The three immunity 
determinations for which the court expanded interlocutory review were 
immunities from suit, and thus the concern for speedy resolution of the issue 
before the suit progressed was paramount.  Judge Manko asked why it was 
not necessary to answer that threshold question on whether workers’ 
compensation immunity was likewise immunity from suit such that 
interlocutory review should be expanded.   

• Judge Lewis answered that the crux of the Jackson case was how to interpret 
the rule’s language.  The same policy reasons for speedy review in Jackson 
are applicable here as well.   

• Judge Ray said she thought the majority position was well explained.  Judge 
Ray voiced one concern from the minority report that if the Committee was 
asked to determine the threshold question of immunity from suit or liability, 
there are some cases that state workers’ compensation immunity is as to suit, 
albeit in a conclusory manner, which seem to contradict the plain language 
of the statute as speaking in terms of liability.  If the law is not definitive, 
what should the Committee’s response be?  Perhaps the answer is best found 
in a real case or controversy, rather than by a rule amendment report by the 
Committee.   

• Ms. Loquasto explained her minority report, and said this position reviewed 
the supreme court’s referral differently.  See Agenda, page 116–20.  The 
question of whether workers’ compensation immunity was from suit or 
liability did need to be answered because the court refrained from amending 
the workers compensation immunity, despite amending three other subparts 
of the review concerning review of immunity determinations.  Those other 
immunities were from suit, not merely liability.  The court in Jackson 
commented that workers’ compensation immunity might be different.   
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• Ms. Loquasto also opposed putting the rule on workers’ compensation 
immunity review in a different subsection from other immunity 
determination rules because that gives the impression that workers’ 
compensation is indeed different. 

• Judge Lewis asked what the workers compensation rules advisory 
committee’s response was to the proposed amendment. 

• Ms. Loquasto reported that there was discussion at that committee, which is 
balanced in representation of claimant counsel and employer counsel.  That 
committee was in favor of the rule as speedy resolution of claims. 

• Judge Lewis explained that he did not think the supreme court’s charge was 
to move the new subsection.   

• Nick Shannin explained he had an issue with an order determining immunity 
that couldn’t be reviewed because it was unelaborated.  He was thus in favor 
of the amendment.   

• Sarah Lahlou-Amine approved of the language, but that it should be 
included in subsection (F) of the rule to be consistent. 

• Chair Hall said these cases will come up in civil cases, not workers’ 
compensation cases.  It was referred to the compensation subcommittee, but 
maybe it should have been a joint referral to the civil and compensation 
subcommittees.  His concern as Chair was that the issue of whether the 
Committee can give legal advice to the Court.  He was of the opinion that 
Committee is a group of lawyers that are composed to give advice on the 
law.  Chair Hall was concerned the Committee was not giving the Court 
what the law is.   

• Aaron Daniel stated he was sympathetic to the minority review.  The 
Committee exists to dig into issues and give background on amendments 
that the Court is not necessarily able to consider in a non-rules case like 
Jackson, that was answering a very narrow certified question.  Mr. Daniel 
read Jackson together with the rule referral case as the Court indicating it 
thought there could be enough of a difference that perhaps no amendment 
was necessary.  The Committee should thus examine those potential 
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differences and provide the court an answer on which type of immunity 
workers’ compensation is.   

• Mr. Daniel stated he had dealt with some workers’ compensation immunity 
issues in his practice, and they have raised factual questions on intentionality 
of various torts and the circumstances surrounding the injury.  Resolution of 
these factual issues would be difficult without a developed record. 

• Mr. Daniel said he was concerned that the law may not be settled on whether 
the immunity was from suit or liability, and that resolution of that issue was 
more appropriate for an actual case or controversy, since it affects the right 
to appeal.  Mr. Daniel was in favor of further exploring the referral in a joint 
committee to give the Court a fuller picture of the law in making the Court’s 
policy decision on broadening review.   

• Chair Hall asked Judge Lewis whether he thought the differences in 
immunity should be considered as part of the rule referral case.   

• Judge Lewis says the rule referral case did not raise the issue of differences 
in immunity, but only asked the Committee whether the rule on workers’ 
compensation immunity should also be amended.   

• Chair Hall asked if there was a referral letter from Clerk Tomasino? 

• Judge Manko explained the opinions were released, and it was wrapped up 
with the general subcommittee referrals pending before Jackson.  Then the 
committee generated a referral from the rule opinion.   

• Chair Ray said she saw no downside in sending it back to answer the 
question on whether the immunity is from suit or liability, in order to make 
sure we are thoroughly answering the question posed to us.   

• Chair Hall said we would need to remove the motion. 

• Judge Lewis agreed he would withdraw the motion. 

• Chair Hall said he was going to send it to a subcommittee to address with 
new chairs.   
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7. Family Practice—Charles Auslander, Chair; Meredith Hall, Vice 
Chair 

No report needed at this time. 

8. Original Proceedings—Henry Gyden, Chair; Josh Levine, Vice 
Chair  

No report needed at this time. 

9. Internal Operating Procedures—Hon. Rachel Nordby, Chair; 
Hon. Edward Artau, Vice Chair  

• Judge Nordby said Rule 2.140 eliminated cycle reports to make the process 
more streamlined.  The IOPs will need to be overhauled.  The IOPs are very 
enmeshed with the old cycle.   

D. SPECIAL SUBCOMMITTEES. 
 No report needed at this time.  

E. CURRENT BUSINESS 

1. RJA Matters—Kristina Samuels, RJA Liaison  

Remote Testimony.  

• A joint subcommittee of many rule groups presented a packet to the board of 
governors on remote testimony.  While that was pending, the board asked 
the joint subcommittee to revise consistent with remote notary legislation.  
Rule 2.530 was the central repository for definitions.  The individual rule 
sets made changes in their rules to fit specialties.  The purpose of remote 
testimony rules was to give trial judges discretion to allow as much 
technology as possible without violating rights.  A draft of 2.530 was to be 
considered, but the Covid-19 pandemic has changed a lot of things.   

• Chair Hall said he worked on the statute on behalf of clerks of courts, it’s an 
onerous procedure for video testimony.   
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• Ms. Samuels said Rule 2.530 allows for audio-video for testimony.  If the 
testimony is audio, the oath-giver must be physically present with the 
witness.   

Joint Assignment from Court on Preserving Challenge to Trial Court’s 
Findings.  

• An article regarding challenges to the sufficiency of evidence in judge’s 
bench findings was reviewed but no rule amendment was recommended.  

Ex Parte Filings. 

• Ms. Samuels explained the Rules of Judicial Administration Committee was 
reviewing the issues raised in Andrews v. State, 243 So. 3d 899 (Fla. 2018).  
In that case, a pro se filer sought an ex parte determination of costs. The 
question was whether such a filing should be confidential.  The Rules of 
Judicial Administration Committee has proposed a new Rule 2.421 which 
would require specific language in the title to the document: “RULE 2.421 
EX PARTE FILING:” for documents filed ex parte without service on other 
parties.   

F. NEW BUSINESS 

G. ADJOURNMENT 
The Fall Meetings is currently scheduled for October 7-10, 2020, at the 

Tampa Airport Marriott.  But there is a possibility that the meeting will be by 
Zoom video conference.   

Chair Hall adjourned the meeting at 3:16 p.m.  
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APPELLATE COURT RULES COMMITTEE 
MEETING OF THURSDAY, SEPTEMBER 3, 2020 

(HELD BY ZOOM) 

MINUTES 

A. CALL TO ORDER 
Chair, the Honorable Stephanie W. Ray, commenced the meeting at 12:00 

p.m. (ET).  Chair Ray discussed the authority for the meeting being called to order 
on an emergency basis pursuant to Florida Rule of Judicial Administration 
2.140(e) and Section V(o) of the Committee’s Internal Operating Procedures. 

Chair Ray explained the meeting’s purpose to address which, if any, 
amendments are necessary due to recent legislative changes that will result in most 
county court appeals proceeding in Florida’s District Courts of Appeal.  Because 
the subject law is effective January 1, 2021, Chair Ray discussed the Committee’s 
responsibility to get a report to the Florida Supreme Court as quickly as possible to 
ensure sufficient time for the Court to consider the proposed amendments by the 
end of the year.   

Chair Ray noted that in addition, time permitting, the Committee would 
consider a report from the General Practice Subcommittee on a proposed comment 
to the Florida Supreme Court in response to recent amendments to various rule sets 
in reaction to legislative changes related to parental notification and consent 
requirements for a minor’s termination of pregnancy.  Chair Ray noted that 
comments in this regard are due on September 15, 2020, and that a discussion at 
this meeting will allow the full Committee an opportunity to consider the proposed 
comment before it is filed. 

B. CHAIR’S REPORT 
1. Roll call was taken, with the following members in attendance: Hon. 

Stephanie W. Ray, Chair, William Aaron Daniel, Vice Chair, Hon. Andrew D. 
Manko, Vice Chair, Laura Anne Triplett Roe, Vice Chair, Sarah Lahlou-Amine, 
Secretary, Charles Morris Auslander, Mihaela Cabulea, Miguel J. Chamorro, 
Gabrielle Raemy Charest-Turken, Ileana Cruz (joined by telephone), John Crabtree 
(joined by telephone), Jeffrey Paul DeSousa, Donna Louise Eng, Ariadne M 
FitzGerald, Krys Godwin, Henry Gerome Gyden, Meredith Kempler Hall, Thomas 
Hall, Jonathan H. Kaskel, Joshua Robert Levine, Hon. Fleur Jeannine Lobree, 
Melissa Nicole Madsen, Doris Meacham, Hon. Bronwyn C. Miller, Hon. Rachel 
Erin Nordby, Matthew Steven Ocksrider, Jennifer Olmedo-Rodriguez, Jack Roy 
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Reiter, Hon. Susan Hollis Rothstein-Youakim, Kristina Samuels, Eduardo I. 
Sanchez, Hon. Meredith L. Sasso, Keith W. Upson, Elaine D. Walter, Sarah Todd 
Weitz, and Nicole Marie Ziegler.   

2. Chair Ray reminded the Committee that the meeting was public and 
being recorded for purposes of keeping accurate minutes. While the recording is 
not intended to be a formal public record, there is no expectation of privacy. 

3. Chair Ray discussed the procedures for voting by Zoom using the 
program’s voting feature, with any members who are unable to utilize the feature 
providing their votes orally.   

C. STANDING SUBCOMMITTEES 

1. Civil Practice 

 Chair Ray recognized Civil Practice Subcommittee Chair, Elaine Walter, to 
address Referral 20-AC-12, proposed amendments recommended in light of 
legislative changes resulting in appeals from county courts proceeding in the 
District Courts of Appeal rather than the circuit courts. 

 Subcommittee Chair Walter discussed that some language will remain in 
effect without any change, as certain appeals will continue to proceed in circuit 
courts.  She discussed that otherwise, the changes required were not substantial.  
Subcommittee Chair Walter noted that proposed amendments related to criminal 
appeals were referred to the Criminal Practice Subcommittee for its review.  The 
Criminal Practice Subcommittee agreed with the subject proposed amendments.  
Subcommittee Chair Walter advised that the Civil Practice Subcommittee 
subsequently held a meeting at which it unanimously approved the proposed 
amendments. 

 Subcommittee Chair Walter noted that this referral subsumes 19-AC-18, 19-
AC-28, and 19-AC-32, which have been resolved based on the legislative 
amendments and resulting proposed rule amendments.  

 Subcommittee Chair Walter noted that the Subcommittee’s review resulted 
in additional referrals such as whether to replace “Circuit Court Clerk” and “Clerk 
of the Circuit Court” with a more generic term, as the terms should now apply to 
County Court Clerks as well.  In addition, the Subcommittee considered a referral 
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as to whether to amend phrasing of rule language regarding questions certified to 
be of great public importance for the sake of uniformity. 

 Chair Ray requested that Subcommittee Chair Walter walk through the 
proposed amendments.  Subcommittee Chair Walter’s comments regarding the 
amendments are summarized in italics following each Rule below: 

RULE 9.030. JURISDICTION OF COURTS 
 
(a)  Jurisdiction of the Supreme Court of Florida. [NO 

CHANGE] 
 
(b)  Jurisdiction of District Courts of Appeal. 

 
(1) Appeal Jurisdiction. District courts of appeal shall 

review, by appeal:  
 

(A) final orders of trial courts, not directly reviewable by 
the supreme court or a circuit court, including county court final orders 
declaring invalid a state statute or provision of the state constitution; 

 
(B) – (C) [NO CHANGE] 

(2) – (3) [NO CHANGE] 

(4) Discretionary Review. District courts of appeal, in their 
discretion, may review by appeal: 

(A) final orders of the county court, otherwise appealable 
to the circuit court under these rulesby general law, that the county court has 
certified to be of great public importance; or 

(B) nonfinal orders, otherwise appealable to the circuit 
court under rule 9.140(c), that the county court has certified to be of great 
public importance. 

(c) Jurisdiction of Circuit Courts. [NO CHANGE] 
 

With respect to these proposed amendments to Rule 9.030, Subcommittee Chair 
Walter discussed that the stricken language is no longer needed due to the 
legislative amendments and that “by general law” has been inserted because this 
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is the only way that appeals will now proceed by county to circuit court.  She noted 
that subsection (b)(4)(B) of the Rule is no longer applicable because the questions 
referenced would proceed to the District Courts of Appeal regardless. 

RULE 9.140. APPEAL PROCEEDINGS IN CRIMINAL CASES 

(a) Applicability. [NO CHANGE] 

(b) Appeals by Defendant. [NO CHANGE] 

(c) Appeals by the State. 

(1) Appeals Permitted. [NO CHANGE] 

(2) Nonfinal Orders. The state as provided by general law 
may appeal to the circuit court nonfinal orders rendered in the county court. 

(3) Commencement. The state shall file the notice 
prescribed by rule 9.110(d) with the clerk of the lower tribunal within 15 
days of rendition of the order to be reviewed; provided that in an appeal by 
the state under rule 9.140(c)(1)(K), the state's notice of cross-appeal shall be 
filed within 15 days of service of defendant's notice or service of an order on 
a motion pursuant to Florida Rule of Criminal Procedure 3.800(b)(2). Copies 
shall be served on the defendant and the attorney of record. An appeal by the 
state shall stay further proceedings in the lower tribunal only by order of the 
lower tribunal. 

(d) Withdrawal of Defense Counsel after Judgment and 
Sentence or after Appeal by State. [NO CHANGE] 

(e) Sentencing. [NO CHANGE] 

(f)  Record. 

(1) Service. [NO CHANGE] 

(2) Transcripts.  

(A) – (C) [NO CHANGES] 

ACRC October 2020 Agenda Page 30 of 278



5 

(D) Nonindigent defendants represented by counsel may 
serve the designation on the approved court reporter or approved 
transcriptionist to prepare the transcripts. Counsel adopting this procedure 
shall, within 5 days of receipt of the transcripts from the approved court 
reporter or approved transcriptionist, file the transcripts. Counsel shall serve 
notice of the use of this procedure on the attorney general (or the state 
attorney in appeals to circuit court) and the clerk of the lower tribunal. 
Counsel shall attach a certificate to each transcript certifying that it is 
accurate and complete. When this procedure is used, the clerk of the lower 
tribunal upon conclusion of the appeal shall retain the transcript(s) for use as 
needed by the state in any collateral proceedings and shall not dispose of the 
transcripts without the consent of the attorney general. 

(3) Retention of Documents. [NO CHANGE] 
 
(4) Service of Copies. The clerk of the lower tribunal 

shall serve copies of the record to the court, attorney general (or state 
attorney in appeals to circuit court), and all counsel appointed to 
represent indigent defendants on appeal. The clerk of the lower 
tribunal shall simultaneously serve copies of the index to all 
nonindigent defendants and, upon their request, copies of the record or 
portions thereof at the cost prescribed by law. 

(5) Return of Record. [NO CHANGE] 

(6) Supplement Record for Motion to Correct Sentencing 
Error Pursuant to Florida Rule of Criminal Procedure 3.800(b)(2). [NO 
CHANGE] 

(g) – (i) [NO CHANGE] 

Committee Notes 

1977 – 1996 Amendments. [NO CHANGE] 

2020 Amendment. The reference to appeals to the circuit court of 
nonfinal orders by the State was removed following the repeal of section 
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924.08, Florida Statutes (2020), to clarify that final and nonfinal appellate 
jurisdiction in criminal cases is vested in the district courts of appeal.   

Subcommittee Chair Walter discussed that the proposed amendments to this Rule 
were made because the subject criminal appeals will no longer proceed to the 
circuit court in light of the legislative changes.  The proposed comment is provided 
to clarify the basis for the changes. 

RULE 9.141. REVIEW PROCEEDINGS IN COLLATERAL OR 
POSTCONVICTION CRIMINAL CASES. 

(a) Death Penalty Cases. [NO CHANGE] 

(b) Appeals from Postconviction Proceedings Under Florida 
Rules of Criminal Procedure 3.800(a), 3.801, 3.850, or 3.853. 

(1) Applicability of Civil Appellate Procedures. [NO 
CHANGE] 

(2) Summary Grant or Denial of All Claims Raised in a 
Motion Without Evidentiary Hearing. [NO CHANGE] 

(3) Grant or Denial of Motion after an Evidentiary 
Hearing was Held on 1 or More Claims.  

(A) Transcript. [NO CHANGE] 

(B) Record.  

(i) – (ii) [NO CHANGE] 

(iii) The clerk of the lower tribunal shall serve 
copies of the record on the attorney general (or state attorney in appeals to 
the circuit court), all counsel appointed to represent indigent defendants on 
appeal, and any pro se indigent defendant. The clerk of the lower tribunal 
shall simultaneously serve copies of the index on all nonindigent defendants 
and, at their request, copies of the record or portions of it at the cost 
prescribed by law.  

(C) Briefs. [NO CHANGE] 
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(c) – (d) [NO CHANGE] 

Subcommittee Chair Walter discussed that the proposed amendment to this Rule 
was made because the subject appeals would no longer proceed in the circuit 
court. 

RULE 9.160. DISCRETIONARY PROCEEDINGS TO 
REVIEW DECISIONS OF COUNTY COURTS 

(a) – (j) [NO CHANGE]  

Committee Notes 

1984 – 1992 Amendments. [NO CHANGE] 

2020 Note. Section 924.08, referred to in these Committee Notes 
under the 1984 Amendment, was repealed, effective January 1, 2021. 

Subcommittee Chair Walter discussed that the proposed Committee Note is 
provided to clarify that the statute referenced in prior Committee Notes was 
repealed in the subject legislative changes. 

 Chair Ray accepted Subcommittee Chair Walter’s report as a motion to 
approve the proposed amendments.  Chair Ray noted that a second was not 
required and opened the floor for further discussion.  In the absence of further 
discussion, the matter proceeded to a unanimous vote of approval, 33-0.    

 Chair Ray recognized the approval and that pursuant to the Committee’s 
emergency procedures, the Committee will fast-track its report to the Florida 
Supreme Court, bypassing the ordinary notice and publication procedures, 
recognizing that the Florida Supreme Court will provide for public comment as 
appropriate.  Chair Ray thanked Subcommittee Chair Walter and others who 
worked on the proposed amendments for their great work, which required a 
comprehensive review of the rules on an expedited basis.   

2. General Practice 

Chair Ray recognized General Practice Subcommittee Vice Chair Ari 
FitzGerald to discuss referral 20-AC-08, which was fast-tracked because on July 2, 
2020, the Florida Supreme Court adopted fast-tracked rule amendments to the 
Florida Rules of Judicial Administration and Florida Rules of Juvenile Procedure 
recommended by their respective Committees as a result of legislative amendments 
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to Section 390.01114, Florida Statutes, which addresses parental consent and 
notice requirements for a minor’s termination of pregnancy.  The law became 
effective July 1, 2020.  In adopting the above-referenced amendments to the 
Florida Rules of Judicial Administration and Florida Rules of Juvenile Procedure, 
the Court also amended Rule of Appellate Procedure Form 9.900(f) on its own, 
providing a 75-day comment period for interested parties.   

Subcommittee Vice Chair FitzGerald explained that the language of the 
amendment to 9.900(f) was consistent with that utilized in the Florida Rules of 
Judicial Administration and Florida Rules of Juvenile Procedure but that the 
Subcommittee recommended in its comment that the language in all subject rule 
sets be changed to more closely track the statutory language, condensing 
references to “consent to or notice of and consent to” to “notice of and consent 
for.”  The comment includes a suggestion that Rule 9.147 and 9.300(d)(11) 
likewise be amended for consistency.   

Subcommittee Vice Chair FitzGerald recognized a clerical error in the 
statute’s citation in the proposed comment, which has been corrected in the 
proposed comment reflected below.  She noted that the proposed comment was 
unanimously approved by the Sub-subcommittee that considered the matter. 

Chair Ray considered Subcommittee Vice Chair FitzGerald’s report as a 
motion to adopt the proposed comment as amended.  With no second required, 
Chair Ray opened the floor for discussion.  The Honorable Susan Rothstein-
Youakim noted that on page 5, paragraph 9 of the agenda materials, the word 
“parental” appeared to have been stricken inadvertently.  Chief Judge Ray 
confirmed that correcting that error was a friendly amendment.  Chief Judge Ray 
recognized Laura Roe, and Ms. Roe confirmed that the elimination of “parental” 
was unintended and that the proposed change to restore the word “parental” was a 
friendly amendment.  The friendly amendment is reflected in the form language 
following the proposed comment below.   

Subcommittee Vice Chair FitzGerald was recognized and explained that the 
comment was prepared because the Florida Supreme Court had amended the form 
on its own motion and solicited comments.  Because the Subcommittee 
recommended a minor amendment to the already amended form, the comment was 
prepared to explain that recommendation.   

Absent further discussion, Chair Ray called the matter for a vote.  The 
proposed comment, as amended, passed unanimously with a vote of 33-0 with 1 
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abstention.  Chair Ray thanked Subcommittee Chair Chrissy Davis and Vice Chair 
FitzGerald and their Subcommittee for their hard work on the comment. 

The following reflects the comment as approved: 

20-AC-08, Parental Consent. Draft comment for Committee approval with 
proposed amendments: 

The Rules of Judicial Administration Committee and Rules of 
Juvenile Procedure Committee recently proposed amendments to their rule 
sets in response to legislative changes to section 390.01114(5), Florida 
Statutes, which added parental consent to the existing notice requirement for 
a minor’s termination of pregnancy.  On July 2, 2020, the Court adopted the 
proposed amendments as modified in the Court’s opinion.  The Court also 
amended Rule of Appellate Procedure Form 9.900(f) on its own motion and 
gave interested parties seventy-five days to file comments with the Court.   

The Appellate Court Rules Committee has considered the legislative 
amendments to section 390.01114(5), as well as this Court’s amendments to 
the Rules of Juvenile Procedure and Rule of Appellate Procedure Form 
9.900(f).  The Committee recommends a small change to the language 
adopted on July 2, 2020.  The Committee further recommends that the Court 
make consistent amendments to rules 9.147(a)-(c) and 9.300(d)(11), which 
reference the waiver petition set forth in the Rules of Juvenile Procedure.   

The language originally proposed by the Rules of Juvenile Procedure 
and adopted by the Court modifies the title of the petition throughout the 
rule sets to read “Petition For Judicial Waiver Of Parental Consent To Or 
Notice Of And Consent To Termination Of Pregnancy.”  This title is 
inconsistent with the text of section 390.01114 -- “Parental Notice of and 
Consent for Abortion Act.”   

The Appellate Court Rules Committee recommends consistency 
between the statute and related rules and forms to ensure that the rules and 
forms refer to exactly the same rights and obligations as the statute—
specifically, “Notice of and Consent for.”  This consistency may help filers 
locate the correct rules and forms and understand the petition process.  The 
Committee, therefore, recommends that the title of the petition throughout 
the juvenile and appellate rules be “Petition for Judicial Waiver of Parental 
Notice of and Consent for Termination of Pregnancy.” The Committee has 
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included proposed language amending the Rules of Appellate Procedure 
consistent with the statutory text. 

While the Committee has recommended the above change to the 
adopted language, the Committee’s overriding concern is consistency among 
the language of the rule sets.  Therefore, should the Court choose not to 
further revise the language adopted on July 2, 2020, the Committee requests 
that the Court also consider amendments to rules 9.147(a)-(c) and 
9.300(d)(11) that are consistent with its July 2 amendments, so that 
references to the petition will be consistent across all rules sets.  

RULE 9.147. APPEAL PROCEEDINGS TO REVIEW FINAL 
ORDERS DISMISSING PETITIONS FOR 
JUDICIAL WAIVER OF PARENTAL NOTICE OF 
AND CONSENT FOR TERMINATION OF 
PREGNANCY  

(a) Applicability. Appeal proceedings to review final orders 
dismissing a petition for judicial waiver of parental notice of and consent for 
the termination of a pregnancy shall be as in civil cases, except as modified 
by this rule.  

(b) Fees. No filing fee shall be required for any part of an appeal of 
the dismissal of a petition for a judicial waiver of parental notice of and 
consent for the termination of a pregnancy.  

(c) Record. If an unmarried minor or another person on her behalf 
appeals an order dismissing a petition for judicial waiver of parental notice 
of and consent for the termination of a pregnancy, the clerk of the lower 
tribunal shall prepare and electronically transmit the record as described in 
rule 9.200(d) within 2 days from the filing of the notice of appeal.  

(d) – (f) [NO CHANGE]  

 

RULE 9.300. MOTIONS 

(a) Contents of Motion; Response. [NO CHANGE] 

(b) Effect on Proceedings. [NO CHANGE] 
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(c) Emergency Relief; Notice. [NO CHANGE] 

(d) Motions Not Tolling Time. 

(1) – (10) [NO CHANGE] 

(11) Motions relating to appeal proceedings to review a final 
order dismissing a petition for judicial waiver of parental notice of and 
consent for termination of pregnancy, rule 9.147. 

(12) – (13) [NO CHANGE] 

 

RULE 9.900. FORMS 

(a) Notice of Appeal. [NO CHANGE] 

(b) Notice of Cross-Appeal. [NO CHANGE] 

(c) Notice of Appeal of Nonfinal Order. [NO CHANGE] 

(d) Notice to Invoke Discretionary Jurisdiction of Supreme 
Court. [NO CHANGE] 

(e) Notice of Administrative Appeal. [NO CHANGE] 

(f) Notice of Appeal of an Order Dismissing a Petition for a 
Judicial Waiver of Parental Consent to or Notice of and Consent to for 
Termination of Pregnancy and Advisory Notice to Minor. 

IN THE CIRCUIT COURT FOR THE  
   JUDICIAL CIRCUIT (NUMERICAL DESIGNATION OF 
THE CIRCUIT) IN AND FOR    
COUNTY, FLORIDA 
 
Case No.      

In re: Petition for a Judicial   ) 
Waiver of Parental Consent to or  ) 
Notice of and Consent tofor    ) 
Termination of Pregnancy.   ) 
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      ) 
      )  NOTICE OF APPEAL 
      ) 
(Your pseudonym or initials   ) 
      ) 
Appellant.     ) 
      ) 
 
NOTICE IS GIVEN that .....(your pseudonym or initials)....., appeals to the 
.....(District Court of Appeal with appellate jurisdiction)....., the order of this 
court rendered .....(enter the date that the order was filed on the clerk’s 
docket)..... [See rule 9.020(h)]. The nature of the order is a final order 
dismissing a petition for a judicial waiver of parental consent to or notice of 
and consent tofor termination of pregnancy. 

Signature:       
(As signed on your petition for judicial waiver if you are representing 
yourself) 
Date:        
   OR 
Attorney for       
(pseudonym or initials of appellant) 
(address, e-mail address, and phone number of attorney) 
Florida Bar No.      

ADVISORY NOTICE TO THE MINOR  
YOU ARE NOTIFIED AS FOLLOWS: 

1. You are entitled to appeal the order dismissing your petition for a 
judicial waiver of parental consent to or notice of and consent tofor 
termination of pregnancy. You do not have to pay a filing fee for the appeal. 

2. If you wish to appeal, you must file a notice of appeal. A form for the 
notice of appeal (Fla. R. App. P. 9.900(f)) will be provided to you with the 
order dismissing your petition. You must fill in every blank on the form with 
the information requested. If you need assistance with the form, the clerk of 
the circuit court will help you complete it. 

3. You must file the notice of appeal with the clerk of the circuit court 
where your case was heard. The notice of appeal must be filed within thirty 
(30) days of the date when the judge’s written order dismissing your petition 
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was filed with the clerk of the circuit court. If you do not file your notice of 
appeal within this time period your appeal will not be heard. 

4. The notice of appeal is the only document you need to file in 
connection with your appeal. You may file a motion to seek permission to 
file a brief in your case, or to request oral argument of your case. These 
motions or any other motions or documents you file concerning your appeal, 
except the notice of appeal, must be mailed or delivered to the appellate 
court for filing. The appellate court that will be reviewing your case is: 

The      District Court of Appeal 

        
        
(address of the District Court) 

Telephone number:       

(Note: The clerk of the circuit court will fill in the blanks above with the 
appropriate court information). 

5. You may request a lawyer to represent you in your appeal. You must 
tell the judge who heard your petition for a judicial waiver of parental 
consent to or notification of and consent tofor termination of pregnancy that 
you wish to have a lawyer appointed.  

D. NEW BUSINESS 
 Chair Ray thanked the Committee for its preparation in advance of the 
meeting.  She noted that the October 9, 2020, meeting will have a larger agenda 
and that this meeting was a good test run on Zoom for that meeting.  She 
welcomed feedback as the Committee prepares for the October meeting. 

 Civil Practice Subcommittee Chair Walter requested that the Civil Practice 
Subcommittee’s additional referrals, which came about in the course of its work on 
Referral 20-AC-12, be noted.  Chair Ray recognized the additional referrals to be 
addressed by the Committee and thanked Subcommittee Chair Walter for the 
Subcommittee’s identification of the additional referrals. 

E. ADJOURNMENT 
 Chair Ray adjourned the meeting at 12:34 p.m. 
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PRE-VOTE SUBCOMMITTEE REPORT FORM 
(Administrative Law Practice Subcommittee/Rule 9.190) 

(Must be submitted no later than 20 days prior to the Committee Meeting) 
 

Date: 9/2/2020 
Chair: Donna L. Eng 
Members Attending: Donna L. Eng, Meredith Hall, Kristina Samuels, Elaine Walter, Hon. 
Fleur Lobree, Eduardo Sanchez 
Meeting Dates: 9/2/2020 
Referral Number: 20-AC-13 
Name/Address of Proponent (if not a committee member): Roy Wasson, WASSON & 
ASSOCIATES, CHARTERED, Courthouse Plaza—Suite 600, 28 West Flagler Street 
Miami, Florida 33130, (305) 372-5220  
 
I.  History/Background/Summary of the Issues: 

How did this matter come to the attention of the Committee? Describe the 
charge/problem/request and attach any relevant background materials, i.e., letter, email, 
etc. 
 
On August 20, 2020, Roy Wasson emailed ACRC Chair Hon. Stephanie Ray, Aaron 
Daniel, Judge Andrew Manko, and Laura Roe to request an amendment to Fla. R. App. P. 
9.190(e)(2)(C).  The reason Mr. Wasson suggested the rule change stemmed from a case 
wherein he was representing a charter school whose license was in the process of being 
revoked.  That case is Legacy Academy Charter, Inc. v. School Board of Brevard County, 
5D20-1762.  In his email, he proposed two possible amendments, which are noted below.  
In support of the request, Mr. Wasson attached an Emergency Motion for Clarification, or 
in the Alternative, for Temporary Stay, that he had filed in the case wherein he was 
representing the charter school.  Mr. Wasson’s email and Emergency Motion are being 
submitted with this form.   
 
Rule 9.190(e)(2)(C) provides as follows: 
 
(C) When an agency has suspended or revoked a license other than on an emergency 
basis, a licensee may file with the court a motion for stay on an expedited basis. The 
agency may file a response within 10 days of the filing of the motion, or within a shorter 
time period set by the court. Unless the agency files a timely response demonstrating that 
a stay would constitute a probable danger to the health, safety, or welfare of the state, the 
court shall grant the motion and issue a stay. 
 
 
Roy Wasson’s proposed amendments were contained in his email, which reads as 
follows:  
 
ARC Leadership: 
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I suggest that this rule be amended in either one of two ways.  My first suggestion is as 
follows: 
 
(C) When an agency has suspended or revoked a license other than on an emergency 
basis, a licensee may file with the court a motion for stay on an expedited basis.  The 
filing of such a motion shall operate to temporarily stay the order under review. The 
agency may file a response within 10 days of the filing of the motion, or within a shorter 
time period set by the court.  Unless the agency files a timely response demonstrating that 
a stay would constitute a probable danger to the health, safety, or welfare of the state, the 
court shall grant the motion and issue a continuing stay. 
 
 
This is my alternative suggested amendment: 
 
(C) When an agency has suspended or revoked a license other than on an emergency 
basis, a licensee may file with the court a motion for stay on an expedited basis.  The 
agency may file a response within 10 days of the filing of the motion, or within a shorter 
time period set by the court.  An order directing the agency to file a response shall 
operate as a temporary stay, unless the order expressly provides otherwise. Unless the 
agency files a timely response demonstrating that a stay would constitute a probable 
danger to the health, safety, or welfare of the state, the court shall grant the motion and 
issue a stay. 
 
Such an amendment is needed to deal with the situation that led to my attached 
Emergency Motion for Clarification filed today. 
 
Thank you for your time and attention to this matter. 
 
 
 

 
II.  Subcommittee’s Recommendation: By a vote of 6 to 0 the Subcommittee recommends . 

that the ACRC take no action on the referral.   The vote of the Subcommittee was 
unanimous. 

 
III.  Majority Position: Provide a detailed explanation of the Subcommittee’s majority 

position including a thorough discussion of the legal reason for any proposed change, and 
where applicable, any relevant case law and any consideration of the effect of the 
proposed change on other rules. 

 
On August 27, 2020, Donna L. Eng, the Subcommittee Chair circulated by email 
materials to the Subcommittee for its consideration, including the text of the rule, the 
opinions of Ludwig v. Department of Health, 778 So. 2d 531 (Fla. 1st DCA 2001), Beach 
Club Adult Center, LLC (“Beach Club”) v. Agency for Health Care Administration, No. 
No. 1D18–1931, 2018 WL 3151252 (Fla. 1st DCA June 28, 2018); Florida Dept. of 
Health v. Mendelsohn, 150 So. 3d 1285 (Fla. 1st DCA 2014); and two treatises/articles 
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discussing stays in administrative proceedings (Florida Administrative Practice, Chapter 
6, PROFESSIONAL AND OCCUPATIONAL LICENSING, The Florida Bar, 2019); and 
2 Fla. Prac., Appellate Practice § 25:6, Stays (West Florida Practice Series, 2019 ed.).  
The materials discuss the mechanics of stays in administrative proceedings generally, the 
burden on the movant for requesting a stay, the adoption of Rule 9.190(e)(2)(C) in 2001, 
and the operation of Rule 9.190(e)(2)(C).  Subcommittee Chair Donna L. Eng asked for a 
volunteer to begin work on the referral. 
 
 
On August 28, 2020, Subcommittee member Elaine Walter emailed to the group her 
thoughts on the requested amendment.  Attached to her email is the opinion of Ticktin v. 
Department of Professional Regulation, 532 So. 2d 47 (Fla. 1st DCA 1988). 
 
Elaine Walter’s email reads as follows: 
 
Hi all. I’m not sure I want to run with this one, but I did take a look at section 120.68(3), 
Florida Statutes, in conjunction with the requested rule change.  
 
120.68 Judicial review.— 
(1)(a) A party who is adversely affected by final agency action is entitled to judicial 
review. 
…. 
(3) The filing of the petition does not itself stay enforcement of the agency decision, but 
if the agency decision has the effect of suspending or revoking a license, supersedeas 
shall be granted as a matter of right upon such conditions as are reasonable, unless the 
court, upon petition of the agency, determines that a supersedeas would constitute a 
probable danger to the health, safety, or welfare of the state. The agency also may grant a 
stay upon appropriate terms, but, whether or not the action has the effect of suspending or 
revoking a license, a petition to the agency for a stay is not a prerequisite to a petition to 
the court for supersedeas. In any event the court shall specify the conditions, if any, upon 
which the stay or supersedeas is granted. 
 
 
My concern is … The combination of the statutory provision and the rule seem to 
effectuate the Legislature’s and the court’s (through 9.310(b)(2)) clear intent: There is no 
individual right to an automatic stay without reasonable conditions. There is no 
opportunity to set those reasonable conditions if the stay is automatic upon filing of the 
petition.  
 
My concern is further reinforced by rule 9.310, where an automatic stay is provided for 
when the public body or officer seeks review.  
 
While I am sure this scheme potentially can be harmful to one’s livelihood, the statute 
and rule appear to protect the general populace, i.e., Ludwig wherein a” determination 
that the stay would not constitute probable danger to the health, safety or welfare of the 
state” is necessary. Id. at 533. So, to me, the stay cannot be automatic upon petition. 
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Ticktin v. Department of Professional Regulation, 532 So. 2d 47 (Fla. 1st DCA 1988) 
(attached) demonstrates the reason for the agency to comment before a stay is issued. 
There, a doctor sought a stay pending appeal of the enforcement of a final order of the 
State Board of Medicine (Board) revoking his license to practice medicine. First, the 
findings of fact of the hearing officer which were adopted by the Board in its final order 
were cloaked with a presumption of correctness. Second, the court found that “[g]iven the 
remarkably gross nature of the appellant's violation occurring as it did in a practice 
requiring the utmost care and sensitivity in the making of extremely grave decisions, we 
believe that, should appellant be allowed to continue his medical practice pending this 
appeal, there is substantial risk that other violations may occur involving serious and 
irremediable harm to those affected by appellant's conduct and decisions as a physician.” 
Id. at 49. 
 
While not all license issues are so grave, I’m not sure how we make a carve out for those 
that are not. A lot of damage could be done in certain circumstance while a court rules on 
a stay motion.  
 
My two cents for now.  
 
Elaine D. Walter 
Chair, Appellate Practice Group 
Certified by The Florida Bar in Appellate Practice 
Boyd Richards Parker & Colonnelli, P.L. 
100 S.E. Second Street, Suite 2600 
Miami, Florida  33131 
(786) 425-1045 Telephone 
(786) 425-3905 Facsimile 
ewalter@boydlawgroup.com 
SERVICE PLEADINGS: Servicemia@boydlawgroup.com 
 

 A copy of the minutes will be attached to this form, but by way of summary, all the 
members of the Subcommittee agreed with the opinions of Elaine Walter—that there is 
not a need to amend the rule.  Judge Lobree and Kristina Samuels expressed a concern 
that the proposed rule amendment would substantively change the operation of the rule 
because if the rule were to be amended as proposed, an automatic stay would now be 
imposed.  Judge Lobree and Kristina Samuels that the effect of the proposed amendment 
could result in stays being automatically imposed in cases where a stay should otherwise 
not be imposed because the movant failed to meet his or her burden in moving for a stay.  
Kristina Samuels, Judge Lobree, and the other members of the Subcommittee also 
observed that the rule has apparently been operating in its current form since the rule was 
adopted in 2001, and that no similar concerns had been raised.  All the subcommittee 
members agreed that the rule should not be so drastically amended based on the request 
of a single litigant in a single case.  All of the subcommittee members also agreed that the 
rule, in its current form, permits the court to consider applications for stay on an 
expedited basis, and provides the procedures for any such expedited applications for stay.  
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The members of the Subcommittee also observed that while Mr. Wasson may have felt 
the need to file his Emergency Motion for Clarification as a result of what he contended 
was an ambiguous order entered by the Administrative Law Judge on August 18, 2020, 
such a reason did not appear to be a sufficient reason to amend the rule as proposed by 
Mr. Wasson.     

 
 

IV. Proposed Amendment - Must be in Legislative Format:  the documents shall 
not include Microsoft “track changes” or their equivalent and must be submitted 
in Microsoft Word, Corel Word Perfect, or as an ADA-compliant document (not 
as a scanned PDF).  

NONE. 

V.  Minority Position(s): Provide a detailed explanation of any minority positions relating to 
the Subcommittee’s recommendation. Where applicable, include 
(1) the rationale of any minority positions 
(2) any alternative proposed amendments in legislative format. 
 
NONE. 

 
VI. Time Considerations for Adopting Proposal: Reasons to expedite, if any. 
 
VII. Attach minutes of Subcommittee meeting(s), and where applicable, any case 

law, memoranda, etc., as a Microsoft Word, Corel Word Perfect, or ADA-
compliant document. 

 

 

 

POST-VOTE SUBCOMMITTEE REPORT FORM 
(Must be completed within 14 days of the Committee Meeting) 

 

Date: 
Chair: 
Meeting date: 
Referral Number: 

A. If the Subcommittee recommended a proposed amendment, did the proposed 
amendment change as a result of the Committee meeting? If yes, please 
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indicate the final amendments using strike through and underline (but not track 
changes). 

B. Final Committee vote:  

C. Majority Position Rationale: 

D. Minority Position Rationale:  
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20-AC-13 – Rule 9.190 amendment to include automatic stay 
Admin Subcommittee call Wednesday September 2, 2020 10:00 a.m. 

1 
 

Attendees:  

1. Meredith Hall ☒ 
2. Donna Eng ☒  
3. Judge Fleur J. Lobree☒ 
4. Kristina Samuels ☒ 
5. Eduardo Sanchez ☒ 
6. Elaine Walter ☒ 
7. Krys Godwin ☒ 
8. Judge Manko – not available 

Minutes:  

- 10:05 a.m.: meeting called to order by Subcommittee Chair Donna L. Eng 
- Here on referral 20-AC-13 from Roy Wasson has requested considering an 

amendment to Rule 9.190(e)(2)(C)  
- Email from Judge Manko dated 8/21/20 incorporates proposed amendment 

to the rule 
- Roy Wasson has provided two suggestions for amendments to the rule:  

o Suggestion #1: (C) When an agency has suspended or revoked a 
license other than on an emergency basis, a licensee may file with the 
court a motion for stay on an expedited basis.  The filing of such a 
motion shall operate to temporarily stay the order under review. The 
agency may file a response within 10 days of the filing of the motion, 
or within a shorter time period set by the court.  Unless the agency 
files a timely response demonstrating that a stay would constitute a 
probable danger to the health, safety, or welfare of the state, the court 
shall grant the motion and issue a continuing stay. 

o Suggestion #2: (C) When an agency has suspended or revoked a 
license other than on an emergency basis, a licensee may file with the 
court a motion for stay on an expedited basis.  The agency may file a 
response within 10 days of the filing of the motion, or within a shorter 
time period set by the court.  An order directing the agency to file a 
response shall operate as a temporary stay, unless the order expressly 
provides otherwise. Unless the agency files a timely response 
demonstrating that a stay would constitute a probable danger to the 
health, safety, or welfare of the state, the court shall grant the motion 
and issue a stay. 
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20-AC-13 – Rule 9.190 amendment to include automatic stay 
Admin Subcommittee call Wednesday September 2, 2020 10:00 a.m. 

2 
 

- On 8/27/20, Subcommittee Chair Donna L. Eng forwarded the referral to the 
subcommittee, including  a copy of Roy Wasson’s motion for clarification 
and a few items found regarding the rule: 

o Ludwig v. Fla. Dep’t of Health, 778 So. 2d 531 (Fla. 1st DCA 2001) 
o Florida Department of Health v. Mendelsohn, 150 So. 3d 1285 (Fla. 

1st DCA 2014) 
o Beach Club Adult Center, LLC v. Agency for Health Care Admin., 

2018 WL 3151252 (Fla. 1st DCA 2018)  
o 2 Fla. Prac., Appellate Practice § 25:6 (2019 ed.) 
o 2019 Florida Administrative Practice, Chapter 6 – Professional and 

Occupational Licensing  
- On 8/28/20, Elaine Walters replied with a discussion of 120.68 discussion, 

which goes in conjunction with appellate rule 9.190 and Ticktin v. Dep’t of 
Prof. Regulation, 532 So. 2d 47 (Fla. 1st DCA 1988) case regarding why 
agencies get an opportunity to comment before stay goes into effect. Elaine 
expressed concern for amendment to the rule: 

o § 120.68 Judicial review.— (1)(a) A party who is adversely 
affected by final agency action is entitled to judicial review.….(3) 
The filing of the petition does not itself stay enforcement of the 
agency decision, but if the agency decision has the effect of 
suspending or revoking a license, supersedeas shall be granted as a 
matter of right upon such conditions as are reasonable, unless the 
court, upon petition of the agency, determines that a supersedeas 
would constitute a probable danger to the health, safety, or welfare of 
the state. The agency also may grant a stay upon appropriate terms, 
but, whether or not the action has the effect of suspending or revoking 
a license, a petition to the agency for a stay is not a prerequisite to a 
petition to the court for supersedeas. In any event the court shall 
specify the conditions, if any, upon which the stay or supersedeas is 
granted. 

o “My concern is … The combination of the statutory provision and the 
rule seem to effectuate the Legislature’s and the court’s (through 
9.310(b)(2)) clear intent: There is no individual right to an automatic 
stay without reasonable conditions. There is no opportunity to set 
those reasonable conditions if the stay is automatic upon filing of the 
petition.  
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o My concern is further reinforced by rule 9.310, where an automatic 
stay is provided for when the public body or officer seeks review.  

o While I am sure this scheme potentially can be harmful to one’s 
livelihood, the statute and rule appear to protect the general populace, 
i.e., Ludwig wherein a” determination that the stay would not 
constitute probable danger to the health, safety or welfare of the state” 
is necessary. Id. at 533. So, to me, the stay cannot be automatic upon 
petition. 

o Ticktin v. Department of Professional Regulation, 532 So. 2d 47 (Fla. 
1st DCA 1988) (attached) demonstrates the reason for the agency to 
comment before a stay is issued. There, a doctor sought a stay pending 
appeal of the enforcement of a final order of the State Board of 
Medicine (Board) revoking his license to practice medicine. First, the 
findings of fact of the hearing officer which were adopted by the 
Board in its final order were cloaked with a presumption of 
correctness. Second, the court found that “[g]iven the remarkably 
gross nature of the appellant's violation occurring as it did in a 
practice requiring the utmost care and sensitivity in the making of 
extremely grave decisions, we believe that, should appellant be 
allowed to continue his medical practice pending this appeal, there is 
substantial risk that other violations may occur involving serious and 
irremediable harm to those affected by appellant's conduct and 
decisions as a physician.” Id. at 49. 

o While not all license issues are so grave, I’m not sure how we make a 
carve out for those that are not. A lot of damage could be done in 
certain circumstance while a court rules on a stay motion.” 

- Judge Lobree, Meredith Hall, and Kristina Samuels all agree with Elaine 
Walter’s comments, not necessitating a rule change based on research and 
information provided. 

o Statute and rules contemplate no stay until it is court orders 
o Expedition expressly authorized if needed, automatic stay does not 

seem necessary.  
o Health and safety concerns with licensing on a broader scale makes it 

problematic to allow an automatic stay in all cases 
- Eduardo Sanchez joined at 10:14 a.m.  
- Judge Lobree recommends a vote of no action based on Elain Walters 

comments.  
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- Eduardo Sanchez agrees. States there is nothing in referral circumstances 
suggest that circumstances exist where a bond could not be gotten timely.  

- Donna Eng does not see a reason why we should go forward with proposed 
rule change when it appears Roy Wasson’s request is asking for a change in 
the operation of the rule that would substantially change the way stays have 
been issued in administrative cases.  

- Judge Lobree states that this anecdotal evidence from this one specific case 
that may have warranted it this case, but no evidence of a need for such a 
change to be invested. Concern this would be creating a right under the law 
that does not exist. The First District opinion issued after the Rule change in 
2001 specifically places the burden on the movant to show the need for 
expediting response time and proceedings. Does not think this should be an 
automatic right to a stay.   

- Kristina Samuels believes motion and order wording was confusing, not that 
the rule is confusing.  

- Donna Eng: it appears that Mr. Wasson is trying to create more urgency to 
issue than what is required under the normal operating procedures. Urgent to 
Wasson and his client, but does not indicate a larger global problem that is 
compelling enough to warrant a change.  

- Donna Eng suggests no action on the referral 
- Krys Godwin directs subcommittee to vote on recommendation to take no 

action to present to entire committee in November 
- Judge Lobree recommend no action on referral, second by Kristina Samuels. 

No further discussion. All in favor (6),  zero opposed. Motion carries. At full 
meeting of ACRC in October will recommend no action on the referral.  
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From: Manko, Andrew
To: Eng, Donna
Cc: Hall, Meredith; Godwin, Krys
Subject: ACRC - New Referral for Administrative
Date: Friday, August 21, 2020 11:02:25 AM
Attachments: Emergency Motion for Clarification.pdf

Donna,
 
Please see the email below from Roy Wasson. Judge Ray has asked that this new referral be assigned
to Administrative to review and work up for either a no-action vote or proposed amendments to
Rule 9.190(e)(2)(C). I believe the new referral number will be 20-AC-13, but Krys can confirm. If you
all can try to get this worked up before the Oct. meeting, great!
 
Thanks!
 
Andrew D. Manko
Administrative Law Judge
Division of Administrative Hearings
The Desoto Building
1230 Apalachee Parkway
Tallahassee, FL 32399-3060
(850) 488-9675
(850) 487-9485 (Fax)
Andrew.Manko@doah.state.fl.us
 

From: Roy Wasson [mailto:rwasson@myfja.org] 
Sent: Thursday, August 20, 2020 2:02 PM
To: rays@1dca.org; Aaron Daniel; Manko, Andrew; laura.roe@stpete.org
Subject: Suggestion for Amendment to Rule 9.190(e)(2)(C)
 

ARC Leadership:
 
I suggest that this rule be amended in either one of two ways.  My first
suggestion is as follows:
 
(C) When an agency has suspended or revoked a license other than on an
emergency basis, a licensee may file with the court a motion for stay on an
expedited basis.  The filing of such a motion shall operate to temporarily stay
the order under review. The agency may file a response within 10 days of the
filing of the motion, or within a shorter time period set by the court.  Unless the
agency files a timely response demonstrating that a stay would constitute a
probable danger to the health, safety, or welfare of the state, the court shall
grant the motion and issue a continuing stay.
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DISTRICT COURT OF APPEAL 
FIFTH DISTRICT OF FLORIDA 
 
CASE NO.  5D20-1762 


 
LEGACY ACADEMY CHARTER, INC. 
 


Appellant, 
 
v. 
 
SCHOOL BOARD OF BREVARD COUNTY, 
 


Appellee. 
__________________________________/ 


____________________________________________________________ 
 


APPELLANT’S EMERGENCY MOTION FOR CLARIFICATION,  
OR IN THE ALTERNATIVE, FOR TEMPORARY STAY 


____________________________________________________________ 
 


The Appellant, by counsel, moves the Court on an emergency basis for 


clarification of its order entered on this date directing the Appellee to respond to 


Appellant’s motion to stay on expedited basis.  For grounds, Appellant states that 


the motion for stay filed on August 19 requested relief including a temporary stay to 


be entered pending receipt of the Appellee School Board’s response, but the order 


directing the response does not address whether such a temporary stay is being 


entered.  In the alternative to clarification of this Court’s order, the Court should 


order a temporary stay maintaining the status quo pending receipt of the School 


Board’s response and Appellant’s reply to that response.  


In support of this motion, the Appellant states as follows:  
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1. The proceedings below were brought by the Appellee School Board on 


a non-emergency basis seeking to terminate the charter held by the Appellant to 


operate the Legacy Academy Charter School in Titusville. 


2. By his order of August 18, 2020, the administrative law judge assigned 


to the case “ordered that the Brevard County School Board may terminate the 


Amended Charter.”  See Exhibit at 49.  


3. Within the first twenty-four hours following entry of the subject order, 


School Board representatives began contacting the parents of children enrolled at 


Legacy Academy, informing them of the subject order, and instructing them to 


immediately enroll their children in other schools.   


4. The parents of affected students, the students themselves, and the 


faculty and staff of Legacy Academy are confused by the situation and the school’s 


otherwise orderly proceedings are being disrupted by the School Board’s 


interference with Legacy Academy’s usual operations.  


5. The effect of the decision below is to revoke Appellant’s license (The 


Charter) to operate the subject school.   


6. Under §120.68(3), Fla. Stat., “if the agency decision has the effect of 


suspending or revoking a license, supersedeas shall be granted as a matter of right 


upon such conditions as are reasonable, unless the court, in petition of the agency, 


determines that a supersedeas would constitute a probable danger to the health, 


safety, or welfare of the state.”  (Emphasis added). 
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7. Fla. R. App. P. 9.190(e)(2)(C) provides as follows:  


(C) When an agency has suspended or revoked a license other than 
on an emergency basis, a licensee may file with the court a motion 
for stay on an expedited basis.  The agency may file a response 
within 10 days of the filing of the motion, or within a shorter time 
period set by the court.  Unless the agency files a timely response 
demonstrating that a stay would constitute a probable danger to the 
health, safety, or welfare of the state, the court shall grant the 
motion and issue a stay. 
 
(Emphasis added). 
 


8. In the motion for expedited stay filed by Appellant on August 19, 


Appellant requested the following relief:  


WHEREFORE, the Appellant being entitled to a stay of the 
effect of the decision under review on an expedited basis, this 
motion should be granted; a temporary stay should be entered; the 
School Board should be directed to respond to this motion; the 
Appellant should be granted leave to reply to the School Board’s 
response, if any; and a permanent stay should be entered throughout 
the course of these proceedings, upon such conditions as are just. 
 


Id. at 4 (emphasis added).  
 


9. This Court by its order entered on this date “ordered that Appellee shall 


file a response by August, 27, 2020 to Appellant’s motion to stay on expedited 


basis,” and ordered “that Appellant may file a reply by September 1, 2020.” 


10. However, this Court’s order did not expressly address Appellant’s 


request for a temporary stay pending a determination on the request for a permanent 


stay. 
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11. The parties need clarification of this Court’s order because school at 


Legacy Academy Charter School is scheduled to begin on Monday, August 24, and 


the parents of students enrolled are being given confusing and contradictory 


information about whether they must re-enroll in other schools and academic 


programs. 


12. Further, Legacy Academy’s faculty and staff are confused and 


distressed by the School Board’s pronouncements that the school is closed and they 


are likely to be seeking other positions as a result. 


13. A temporary stay should be entered temporarily so Legacy Academy is 


allowed to continue meeting its financial obligations and operating while the 


permanent stay is addressed.  


14. In the absence of a temporary stay, the Appellee School Board’s actions 


will effectively moot the issues before this Court, causing irreparable harm to the 


Appellant and to the children being educated at Legacy Academy. 


15. Because a stay is required unless and until the School Board 


demonstrates “that a stay would constitute a probable danger to the health, safety, or 


welfare of the state,” this Court’s order should be clarified to reflect that the order 


under review is temporarily stayed pending consideration of the School Board’s 


response and Appellant’s reply on that issue. 


16. In the alternative, a temporary stay should be ordered.   
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WHEREFORE, this Court should clarify its prior order to reflect that a 


temporary stay is in effect pending consideration of the parties’ filings on the 


permanent stay; in the alternative, this Court should grant a temporary stay to permit 


the status quo to be maintained during consideration of the permanent stay on the 


merits.  


Respectfully submitted, 
 


WASSON & ASSOCIATES, CHARTERED 
Counsel for Appellant 
Courthouse Plaza—Suite 600 
28 West Flagler Street 
Miami, Florida 33130 
(305) 372-5220 Telephone 
roy@wassonandassociates.com   


     e-service@wassonandassociates.com  
 


By: s/Roy D. Wasson  
ROY D. WASSON 
Florida Bar No. 332070 
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CERTIFICATE OF SERVICE 
 


I HEREBY CERTIFY that true and correct copies of the foregoing were 


served by email upon Debra S. Babb-Nutcher and Erin J. O’Leary, Garganese Weiss 


D’Agresta & Salzman, P.A., Counsel for School Board, 111 North Orange Avenue, 


Suite 2000, Orlando, FL 32801, dbabb@orlandolaw.net, eoleary@orlandolaw.net,  


sjones@orlandolaw.net, nham@orlandolaw.net; Paul Gibbs, Counsel for School 


Board, gibbs.paul@brevardschools.org, williams.juanita@brevardschools.org, 


pgibbs1284@aim.com;  on August 20, 2020. 


By: s/Roy D. Wasson  
ROY D. WASSON 
Florida Bar No. 332070 
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This is my alternative suggested amendment:
 
 
(C) When an agency has suspended or revoked a license other than on an
emergency basis, a licensee may file with the court a motion for stay on an
expedited basis.  The agency may file a response within 10 days of the filing of
the motion, or within a shorter time period set by the court.  An order directing
the agency to file a response shall operate as a temporary stay, unless the order
expressly provides otherwise. Unless the agency files a timely response
demonstrating that a stay would constitute a probable danger to the health,
safety, or welfare of the state, the court shall grant the motion and issue a stay.
 
Such an amendment is needed to deal with the situation that led to my attached
Emergency Motion for Clarification filed today.
 
Thank you for your time and attention to this matter.
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DISTRICT COURT OF APPEAL 
FIFTH DISTRICT OF FLORIDA 
 
CASE NO.  5D20-1762 

 
LEGACY ACADEMY CHARTER, INC. 
 

Appellant, 
 
v. 
 
SCHOOL BOARD OF BREVARD COUNTY, 
 

Appellee. 
__________________________________/ 

____________________________________________________________ 
 

APPELLANT’S EMERGENCY MOTION FOR CLARIFICATION,  
OR IN THE ALTERNATIVE, FOR TEMPORARY STAY 

____________________________________________________________ 
 

The Appellant, by counsel, moves the Court on an emergency basis for 

clarification of its order entered on this date directing the Appellee to respond to 

Appellant’s motion to stay on expedited basis.  For grounds, Appellant states that 

the motion for stay filed on August 19 requested relief including a temporary stay to 

be entered pending receipt of the Appellee School Board’s response, but the order 

directing the response does not address whether such a temporary stay is being 

entered.  In the alternative to clarification of this Court’s order, the Court should 

order a temporary stay maintaining the status quo pending receipt of the School 

Board’s response and Appellant’s reply to that response.  

In support of this motion, the Appellant states as follows:  
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1. The proceedings below were brought by the Appellee School Board on 

a non-emergency basis seeking to terminate the charter held by the Appellant to 

operate the Legacy Academy Charter School in Titusville. 

2. By his order of August 18, 2020, the administrative law judge assigned 

to the case “ordered that the Brevard County School Board may terminate the 

Amended Charter.”  See Exhibit at 49.  

3. Within the first twenty-four hours following entry of the subject order, 

School Board representatives began contacting the parents of children enrolled at 

Legacy Academy, informing them of the subject order, and instructing them to 

immediately enroll their children in other schools.   

4. The parents of affected students, the students themselves, and the 

faculty and staff of Legacy Academy are confused by the situation and the school’s 

otherwise orderly proceedings are being disrupted by the School Board’s 

interference with Legacy Academy’s usual operations.  

5. The effect of the decision below is to revoke Appellant’s license (The 

Charter) to operate the subject school.   

6. Under §120.68(3), Fla. Stat., “if the agency decision has the effect of 

suspending or revoking a license, supersedeas shall be granted as a matter of right 

upon such conditions as are reasonable, unless the court, in petition of the agency, 

determines that a supersedeas would constitute a probable danger to the health, 

safety, or welfare of the state.”  (Emphasis added). 
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7. Fla. R. App. P. 9.190(e)(2)(C) provides as follows:  

(C) When an agency has suspended or revoked a license other than 
on an emergency basis, a licensee may file with the court a motion 
for stay on an expedited basis.  The agency may file a response 
within 10 days of the filing of the motion, or within a shorter time 
period set by the court.  Unless the agency files a timely response 
demonstrating that a stay would constitute a probable danger to the 
health, safety, or welfare of the state, the court shall grant the 
motion and issue a stay. 
 
(Emphasis added). 
 

8. In the motion for expedited stay filed by Appellant on August 19, 

Appellant requested the following relief:  

WHEREFORE, the Appellant being entitled to a stay of the 
effect of the decision under review on an expedited basis, this 
motion should be granted; a temporary stay should be entered; the 
School Board should be directed to respond to this motion; the 
Appellant should be granted leave to reply to the School Board’s 
response, if any; and a permanent stay should be entered throughout 
the course of these proceedings, upon such conditions as are just. 
 

Id. at 4 (emphasis added).  
 

9. This Court by its order entered on this date “ordered that Appellee shall 

file a response by August, 27, 2020 to Appellant’s motion to stay on expedited 

basis,” and ordered “that Appellant may file a reply by September 1, 2020.” 

10. However, this Court’s order did not expressly address Appellant’s 

request for a temporary stay pending a determination on the request for a permanent 

stay. 
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11. The parties need clarification of this Court’s order because school at 

Legacy Academy Charter School is scheduled to begin on Monday, August 24, and 

the parents of students enrolled are being given confusing and contradictory 

information about whether they must re-enroll in other schools and academic 

programs. 

12. Further, Legacy Academy’s faculty and staff are confused and 

distressed by the School Board’s pronouncements that the school is closed and they 

are likely to be seeking other positions as a result. 

13. A temporary stay should be entered temporarily so Legacy Academy is 

allowed to continue meeting its financial obligations and operating while the 

permanent stay is addressed.  

14. In the absence of a temporary stay, the Appellee School Board’s actions 

will effectively moot the issues before this Court, causing irreparable harm to the 

Appellant and to the children being educated at Legacy Academy. 

15. Because a stay is required unless and until the School Board 

demonstrates “that a stay would constitute a probable danger to the health, safety, or 

welfare of the state,” this Court’s order should be clarified to reflect that the order 

under review is temporarily stayed pending consideration of the School Board’s 

response and Appellant’s reply on that issue. 

16. In the alternative, a temporary stay should be ordered.   
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WHEREFORE, this Court should clarify its prior order to reflect that a 

temporary stay is in effect pending consideration of the parties’ filings on the 

permanent stay; in the alternative, this Court should grant a temporary stay to permit 

the status quo to be maintained during consideration of the permanent stay on the 

merits.  

Respectfully submitted, 
 

WASSON & ASSOCIATES, CHARTERED 
Counsel for Appellant 
Courthouse Plaza—Suite 600 
28 West Flagler Street 
Miami, Florida 33130 
(305) 372-5220 Telephone 
roy@wassonandassociates.com   

     e-service@wassonandassociates.com  
 

By: s/Roy D. Wasson  
ROY D. WASSON 
Florida Bar No. 332070 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that true and correct copies of the foregoing were 

served by email upon Debra S. Babb-Nutcher and Erin J. O’Leary, Garganese Weiss 

D’Agresta & Salzman, P.A., Counsel for School Board, 111 North Orange Avenue, 

Suite 2000, Orlando, FL 32801, dbabb@orlandolaw.net, eoleary@orlandolaw.net,  

sjones@orlandolaw.net, nham@orlandolaw.net; Paul Gibbs, Counsel for School 

Board, gibbs.paul@brevardschools.org, williams.juanita@brevardschools.org, 

pgibbs1284@aim.com;  on August 20, 2020. 

By: s/Roy D. Wasson  
ROY D. WASSON 
Florida Bar No. 332070 
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778 So.2d 531 
District Court of Appeal of Florida, 

First District. 

Martin LUDWIG, Appellant, 
v. 

DEPARTMENT OF HEALTH, Appellee. 

No. 1D01–414. 
| 

March 5, 2001. 

Synopsis 
Social worker appealed decision of the Division of 
Administrative Hearings, suspending his license. Social 
worker moved for stay of Division’s order. The District 
Court of Appeal, held that if the agency’s response to a 
motion for a stay after a license is revoked by an 
administrative agency, is found to make a sufficient 
showing of a probable danger, the movant will by order 
be afforded the opportunity to reply to the agency’s 
response. 
  
Motion granted. 
  
Procedural Posture(s): On Appeal. 
 
 

West Headnotes (5) 
 
 
[1] 
 

Administrative Law and 
Procedure Supersedeas or stay of proceedings 
 

 Under rule and statute providing for review of 
administrative orders and a stay of an 
administrative order, the stay of an agency order 
is not self-executing, and a licensee must invoke 
a claimed entitlement to a stay by filing a 
motion with the reviewing court. West’s F.S.A. 
§ 120.68(3); West’s F.S.A. R.App.P.Rule 9.190. 

1 Cases that cite this headnote 
 

 
 
[2] 
 

Licenses Revocation, suspension, or 
forfeiture;  discipline in general 
 

 In circumstances where a more hastened 
consideration of a request for a stay of agency 
order revoking or suspending license is 
warranted, the District Court of Appeal’s policy 
will be to place the burden on the movant to 
allege specific facts demonstrating that a shorter 
response time should be set, and when such a 
showing is made, an order will issue directing 
the agency to respond on a more expedited 
basis. West’s F.S.A. § 120.68(3); West’s F.S.A. 
R.App.P.Rule 9.190. 

2 Cases that cite this headnote 
 

 
 
[3] 
 

Administrative Law and 
Procedure Supersedeas or stay of proceedings 
 

 Because the time for agency to file a response 
runs from the date the motion for a stay of an 
administrative order is filed, rule granting 
additional time for service by mail is not 
implicated. West’s F.S.A. R.App.P.Rule 9.190. 

 
 

 
 
[4] 
 

Constitutional Law Licenses, permits, and 
certifications in general 
Licenses Revocation, suspension, or 
forfeiture;  discipline in general 
 

 Regardless of whether an accelerated response is 
ordered, after application for a stay of an 
administrative order revoking a license, where 
an agency does contend that the granting of a 
stay will constitute a probable danger, the 
motion and response will ordinarily be 
considered by the court on an expedited basis; 
otherwise due process considerations suggest 
that such an opportunity should be afforded 
before a motion for stay is denied on “probable 
danger” grounds. West’s F.S.A. § 120.68(3); 
West’s F.S.A. R.App.P.Rule 9.190. 

1 Cases that cite this headnote 
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[5] 
 

Licenses Revocation, suspension, or 
forfeiture;  discipline in general 
 

 If the agency’s response to a motion for a stay 
after a license is revoked by an administrative 
agency, is found to make a sufficient showing of 
a probable danger, the movant will by order be 
afforded the opportunity to reply to the agency’s 
response; because orders permitting a reply will 
issue only if the court determines that the 
agency’s response states a preliminary basis for 
denying a stay, the filing of an unsolicited reply 
is unnecessary, as well as unauthorized. West’s 
F.S.A. § 120.68(3); West’s F.S.A. R.App.P.Rule 
9.190. 

 
 

 
 

Attorneys and Law Firms 

*532 Paul Watson Lambert, Tallahassee, for appellant. 

Simone Marstiller, Chief Appellate Attorney, Agency for 
Health Care Administration, Tallahassee, for appellee. 
 
 
 
 

ON APPELLANT’S MOTION FOR STAY 

PER CURIAM. 

Martin Ludwig, a licensed clinical social worker, appeals 
a final order suspending his license and imposing other 
discipline. Pursuant to section 120.68(3), Florida Statutes 
(2000), he moved for a stay of that order pending 
disposition of this appeal, and after considering appellee’s 
response we granted that motion by unpublished order. 
We commend counsel in this case for their apparent 
familiarity with the recent amendments to Florida Rule of 
Appellate Procedure 9.190 relating to stays *533 pending 
review in administrative matters.1 Our objective in issuing 
this opinion is to ensure that other practitioners are 
equally up-to-date, and to briefly explain the means by 
which we will implement the new rule in cases such as 

this, where the agency has suspended or revoked a license 
other than on an emergency basis. 
  
When appellate review is sought, section 120.68(3) 
provides that a stay of an agency order revoking or 
suspending a license shall be granted as a matter of right 
unless the court, upon petition of the agency, determines 
that a stay would constitute a probable danger to the 
health, safety, or welfare of the state. The procedure for 
seeking such a stay from the court where the agency 
action is taken on a non-emergency basis is now governed 
by rule 9.190(e)(2)(C), which provides: 

When an agency has suspended or 
revoked a license other than on an 
emergency basis, a licensee may 
file with the reviewing court a 
motion for stay on an expedited 
basis. Unless the agency files with 
the court within 10 days thereafter 
or within a shorter time period set 
by the court a response 
demonstrating that a stay would 
constitute a probable danger to the 
health, safety, or welfare of the 
state, the court shall issue a stay. 

  
[1] [2] [3] Under the rule and statute, the stay provision is 
not self-executing, and a licensee must invoke a claimed 
entitlement to a stay by filing a motion with the reviewing 
court. The rule affords the agency ten days to respond, but 
recognizes that circumstances will arise in which more 
hastened consideration of a request for a stay is 
warranted. In such circumstances, this court’s policy will 
be to place the burden on the movant to allege specific 
facts demonstrating that a shorter response time should be 
set, and when such a showing is made, an order will issue 
directing the agency to respond on a more expedited 
basis. Otherwise, the motion will simply be held for the 
10–day response period, and in the absence of a timely 
response, a stay order will issue.2 
  
[4] [5] Regardless of whether an accelerated response is 
ordered, where an agency does contend that the granting 
of a stay will constitute a probable danger, the motion and 
response will ordinarily be considered by the court on an 
expedited basis. We note that although the rule makes no 
provision for the licensee to reply to an agency’s 
argument that a stay will result in a probable danger, due 
process considerations suggest that such an opportunity 
should be afforded before a motion for stay is denied on 
“probable danger” grounds. Accordingly, if the agency’s 
response is found to make a sufficient showing of a 
probable danger, the movant will by order be afforded the 
opportunity to reply to the agency’s response. Because 
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orders permitting a reply will issue only if the court 
determines that the agency’s response states a preliminary 
basis for denying a stay, the filing of an unsolicited reply 
is unnecessary, as well as unauthorized. 
  
Finally, rule 9.190(e)(2)(D) provides that when an order 
suspending or revoking a license has been stayed pursuant 
to rule 9.190(e)(2)(C), an agency may apply to the court 
for dissolution or modification of the stay on grounds that 
subsequently acquired information demonstrates that the 
*534 failure to do so would constitute a probable danger 
to the health, safety, or welfare of the state. Unless 
vacated or modified, a stay granted by either the court or 
the agency remains in effect during the pendency of all 

review proceedings in Florida courts until a mandate 
issues. See Fla.R . App.P. 9.190(e)(4). 
  

BARFIELD, C.J., WEBSTER and VAN NORTWICK, 
JJ., concur. 

All Citations 

778 So.2d 531, 26 Fla. L. Weekly D673 
 

Footnotes 
 

1 
 

Effective January 1, 2001, rule 9.190 was amended to add subdivision (e), relating to stays pending review in 
administrative matters. See Amendments to Florida Rules of Appellate Procedure, 780 So.2d 834, 884 (Fla.2000). In 
addition to the procedure discussed in this opinion relating to appeals in non-emergency licensure cases, the new 
subdivision includes other provisions governing stays where a license is suspended or revoked on an emergency 
basis, as well as cases involving other administrative matters. 
 

2 
 

Because the time for filing a response runs from the date the motion is filed, rule 9.420(d) is not implicated in this 
situation. See Bell v. U.S.B. Acquisition Company, Inc., 734 So.2d 403 (Fla.1999) (rule 9.420(d) applies only when 
an act is required to be done within some specified time after service of a document). 
 

 
 
 
End of Document 
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150 So.3d 1285 
District Court of Appeal of Florida, 

First District. 

FLORIDA DEPARTMENT OF HEALTH, 
Appellant, 

v. 
Alan D. MENDELSOHN, M.D., Appellee. 

No. 1D14–4904. 
| 

Nov. 26, 2014. 

Synopsis 
Background: Department of Health appealed from an 
order of the Board of Medicine, Nabil El Sanadi, M.D., 
reinstating a physician’s license. Department filed 
emergency motion for stay. 
  

Holdings: The District Court of Appeal held that: 
  
[1] Department was not entitled to stay, and 
  
[2] Rules of Appellate Procedure did not authorize 
Department to seek an emergency stay. 
  

Motion denied, appeal expedited. 
  
Makar, J., filed opinion concurring in part and dissenting 
in part. 
  
 
 

West Headnotes (2) 
 
 
[1] 
 

Health Reinstatement 
 

 Department of Health was not entitled to stay of 
order of the Board of Medicine reinstating 
physician’s license; Department made no 
showing that it filed motion for stay pending 
review with the Board, and did not show good 
cause to avoid the requirement for such a 
motion. West’s F.S.A. R.App.P.Rule 9.310(a, e). 

 

 

 
 
[2] 
 

Health Reinstatement 
 

 Rules of Appellate Procedure did not authorize 
Department of Health to seek an emergency stay 
of Board of Medicine’s order reinstating 
physician’s license; rules allowed the licensee, 
rather than the agency, to seek an expedited 
stay, and required that it be from an order 
suspending or revoking, rather than reinstating, 
a license. West’s F.S.A. R.App.P.Rule 
9.190(e)(2)(B, C). 

 
 

 
 

Attorneys and Law Firms 

*1285 Jennifer A. Tschetter, General Counsel, and 
Therese A. Savona, Assistant General Counsel, Florida 
Department of Health, Tallahassee, for Appellant. 

Monica Felder Rodriguez of Dresnick, Rodriguez & 
Perry, P.A., Coral Springs, for Appellee. 

Opinion 
 

PER CURIAM. 

 
[1] Appellant’s emergency motion for stay of final order, 
filed October 22, 2014, is denied. The Department of 
Health does not specify the statute or rule pursuant to 
which it moves to stay the Board of Medicine’s order 
reinstating appellee’s license, and it has not met its burden 
to demonstrate an entitlement to a stay of the order. Under 
Florida Rules of Appellate Procedure 9.310(a) and (e), 
which generally govern motions to stay, a party seeking to 
stay an order pending review must file a motion in the 
lower tribunal, and may then move in this court for 
review of the order entered by the lower tribunal. Under 
Rule 9.190(e)(2)(A), a party seeking to stay 
administrative action may file a motion “either with the 
lower tribunal or, for good cause shown, with the court in 
which the notice or petition has been filed.” The 
Department does not allege that it filed a motion for stay 
pending review below, and it does not show good cause to 
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avoid this requirement. Thus, the Department has not 
shown entitlement to a stay under these provisions. 
  
[2] Moreover, the Department titles its motion an 
emergency motion for stay. Under Rule 9.190(e)(2)(B), if 
an agency has ordered an emergency suspension or issued 
an immediate final order, “the affected *1286 party may 
file with the reviewing court a motion for stay on an 
expedited basis.” Here, the order appealed reinstates a 
license, it does not suspend a license. Moreover, the 
underlying final order was not entered on an emergency 
or immediate basis. Finally, under Rule 9.190(e)(2)(C), 
“[w]hen an agency has suspended or revoked a license 
other than on an emergency basis, a licensee may file 
with the court a motion for stay on an expedited basis.” 
(Emphasis supplied). This subsection does not provide for 
an expedited motion for stay filed by the agency. 
  
On the court’s own motion, however, this appeal is 
hereby expedited. The clerk of the lower tribunal shall 
transmit the record on appeal on or before December 15, 
2014. Appellant shall file the initial brief on or before 
January 5, 2015. Appellee shall file the answer brief 
within 10 days thereafter, and appellant may file a reply 
brief within 5 days thereafter. No extensions of time shall 
be entertained by this court absent a showing of 
emergency circumstances. 
  

VAN NORTWICK and THOMAS, JJ., concur. 

MAKAR, J., concurs in part and dissents in part with 
opinion. 
 

MAKAR, J., concurring in part, dissenting in part with 
opinion. 
 
Expediting the disposition of this license reinstatement 
matter is sensible, and I concur in our order to do so. I do 
not see the sensibility, however, of denying the 
emergency stay sought by the Department of Health, 
which seeks to prevent a physician convicted of federal 
crimes, who is currently serving out his sentence in a 
halfway house controlled by the Federal Bureau of 
Prisons, from practicing medicine in the State of Florida 
during the pendency of this appeal. Denial of the stay 
allows the physician’s medical license to be reinstated 
immediately, thereby allowing him to practice medicine 
while still in the ongoing custody of federal prison 
officials in Dania, Florida. 
  

Procedurally, the Department’s filings are sufficiently 
detailed to seek relief available under Rule 
9.190(e)(2)(A). Whatever shortcomings exist, perceived 
or otherwise, are overcome by its seeking expeditiously to 
protect the public under these unusual circumstances. 
That is sufficient good cause under the Rule, and this 
Court has discretion to “grant a stay upon appropriate 
terms.” Fla. R. App. P. 9.190(e)(2)(A). 
  
On the merits of the stay, the legal question is whether the 
Board of Medicine erred in its 6–4 vote to interpret its 
settlement agreement with the physician to allow the 
anomalous situation presented. The Board initially acted 
unanimously to reinstate the physician’s license based on 
representations that the physician was no longer 
incarcerated, which calls into question what was meant by 
“release from prison” and “incarceration” as those phrases 
are used in the settlement at issue, which states in relevant 
part: 

(a) Upon Respondent’s release from prison, 
Respondent’s license shall be suspended for a period of 
one year; however, the Board will give the Respondent 
credit for the 2 months that his license was suspended 
pursuant to the Emergency Suspension Order and will 
stay the remaining ten months of said suspension. 

(b) Upon Respondent’s release from prison, he shall 
appear before the Board at the first meeting of the 
Board following his release from incarceration and the 
Board may require at that time that he demonstrate his 
ability to practice medicine with skill and safety to 
patients prior to resuming the practice of medicine in 
this State by establishing that (i) Respondent is in 
compliance with the probation terms set forth in the 
Judgment *1287 in the criminal case that is the basis of 
this action and that as required by Rule 
64B8–8.003(3)(f), Florida Administrative Code, 
Respondent has satisfied all other criminal sanctions 
imposed by the court.... 

The Department, which learned of the Board’s action, 
moved for reconsideration. Though unclear from the 
record, it appears the Board was unaware that the 
physician was confined to a halfway house controlled by 
the Federal Bureau of Prisons when it reinstated his 
license. As grounds for reconsideration, the Department 
believed that the physician’s assignment to the halfway 
house did not constitute his “release from prison” or 
“release from incarceration” under the settlement 
agreement. The Board by split vote denied the 
Department’s motion, which led to this appeal and the 
emergency stay request. 
  
The Department presents an exceptionally compelling 
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case for a stay pending appeal: absent a stay, a felon is 
allowed to practice medicine from a federally-controlled 
halfway house while still serving out his criminal 
sentence. No one disputes this unusual scenario. Indeed, 
the physician concedes that “under the federal prison 
regulations Dr. Mendelsohn is technically considered to 
be incarcerated while residing at the halfway house for 
purposes of the Federal Bureau of Prisons[.]” In the 
Department’s view, the situation presents a classic case of 
potential public harm because the Board’s action fails to 
“protect the health, safety, and welfare of the citizens of 
Florida” thereby undermining the integrity of the medical 
profession. Interpreting the settlement agreement to allow 
such a result is an abdication of the Board’s duty to 
protect the public. Beyond the need to safeguard the 
public from an incarcerated physician practicing 
medicine, the Department also notes that the physician is 
not even in compliance with other terms of the settlement 
agreement. For instance, the settlement agreement says 
the physician must show that he is in compliance with his 
probationary terms, but he is not even on probation yet; it 
also says that he must show upon release from 
incarceration that he has “satisfied all other criminal 
sanctions imposed by the court,” but he apparently hasn’t 
because he can’t leave the halfway house until June 30, 
2015. For all these reasons, the Department makes a 
highly persuasive case for a stay. 
  
The physician counters that the Department lacks 
standing and jurisdiction to challenge the Board, that the 
Department is not “adversely affected” and its concerns 
with public safety are meritless, that the physician’s 

incarceration was unrelated to the skills necessary to 
practice medicine, and that his reentry to practice will 
reduce concern that his skills have eroded in prison. But 
the Department’s concerns are not based on societal 
altruism; instead, the Department has jurisdiction over the 
disciplinary actions of its boards. The first sentence of 

section 456.073, Florida Statutes, says: “Disciplinary 
proceedings for each board shall be within the jurisdiction 
of the department.” That section goes on to discuss the 
department’s authority vis-a-vis the “boards under its 
jurisdiction,” saying in subsection (7) that the 
“department shall have standing to seek judicial review of 
any final order of the board, pursuant to s. 120.68.” It 
would be the tail wagging the dog to say that the 
Department of Health is not adversely affected when an 
agency under its jurisdiction takes an action potentially 
harmful to the public; that is particularly so under the 
peculiar situation presented. 
  
On balance, a stay pending appeal plus expedited review 
meets society’s interest in protecting the public from 
potential harm during the time when a physician is still 
incarcerated and serving his federal *1288 sentence. I 
would grant the emergency stay under these 
circumstances. 
  

All Citations 

150 So.3d 1285, 39 Fla. L. Weekly D2483 
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BEACH CLUB ADULT CENTER, LLC (“BEACH 
CLUB”), Appellant, 

v. 
AGENCY FOR HEALTH CARE 
ADMINISTRATION, Appellee. 

No. 1D18–1931 
| 

June 28, 2018 

Synopsis 
Background: Adult daycare center operator applied to 
Agency for Health Care Administration (AHCA) for 
renewal of license. AHCA sent a notice of intent to deem 
renewal application incomplete and withdrawn from 
further consideration, and rendered final order that upheld 
the notice of intent and deemed the application 
withdrawn. Operator filed a motion for stay. 
  

[Holding:] The District Court of Appeal held that AHCA 
order that deemed application to be withdrawn was not 
the type of order that warranted a stay. 
  

Motion for stay denied. 
  
Procedural Posture(s): Review of Administrative 
Decision; Motion for Stay. 
 
 

West Headnotes (1) 
 
 
[1] 
 

Infants Administrative proceedings and 
review 
Infants Judicial review and relief;  actions and 
proceedings 
 

 Final order of Agency for Health Care 
Administration (AHCA) that determined that 
adult daycare operator’s license renewal 

application was incomplete, and deemed such 
application to be withdrawn, did not have the 
effect of suspending or revoking a license, and 
thus operator was not entitled to a presumptive 
stay of that order. Fla. Stat. Ann. § 120.68(3); 
Fla. R. App. P. 9.190(e)(2)(C). 

 
 

 
 

On appeal from an order of the Agency for Health Care 
Administration. 

Attorneys and Law Firms 

John E. Terrel of John E. Terrel, P.A., Tallahassee, for 
Appellant. 

Tracy Lee Cooper George, Chief Appellate Counsel, 
Agency for Health Care Administration, Tallahassee, for 
Appellee. 
 
 
 
 

ORDER ON MOTION FOR STAY 

Per Curiam. 

*1 Appellant files a motion to stay an administrative order 
issued by the Agency for Health Care Administration 
(“AHCA”). We find that the order on appeal is not one 
that “has the effect of suspending or revoking a license,” 
therefore, Appellant is not entitled to rely on the 
presumptive stay set forth in Florida Rule of Appellate 
Procedure 9.190(e)(2)(C) and section 120.68(3), Florida 
Statutes. 
  
Appellant held a standard adult daycare center license 
from November 24, 2015, through November 23, 2017. In 
October 2017, AHCA received an application for the 
renewal of the license. AHCA determined that the 
application was incomplete and sent an omissions notice 
on October 31, 2017. On December 18, 2017, AHCA sent 
a notice of intent to deem renewal application incomplete 
and withdrawn from further consideration. On April 9, 
2018, AHCA rendered a final order that upheld the notice 

ACRC October 2020 Agenda Page 64 of 278

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5054042986)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5016402866)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5016402866)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Browse/Home/KeyNumber/211/View.html?docGuid=Ia7fc42a07afa11e88d669565240b92b2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/211k1402/View.html?docGuid=Ia7fc42a07afa11e88d669565240b92b2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/211k1402/View.html?docGuid=Ia7fc42a07afa11e88d669565240b92b2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/211/View.html?docGuid=Ia7fc42a07afa11e88d669565240b92b2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/211k1403/View.html?docGuid=Ia7fc42a07afa11e88d669565240b92b2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/211k1403/View.html?docGuid=Ia7fc42a07afa11e88d669565240b92b2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.68&originatingDoc=Ia7fc42a07afa11e88d669565240b92b2&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005181&cite=FLSTRAPR9.190&originatingDoc=Ia7fc42a07afa11e88d669565240b92b2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005181&cite=FLSTRAPR9.190&originatingDoc=Ia7fc42a07afa11e88d669565240b92b2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005181&cite=FLSTRAPR9.190&originatingDoc=Ia7fc42a07afa11e88d669565240b92b2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.68&originatingDoc=Ia7fc42a07afa11e88d669565240b92b2&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.68&originatingDoc=Ia7fc42a07afa11e88d669565240b92b2&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d08f0000f5f67


Beach Club Adult Center, LLC (“Beach Club”) v. Agency for..., --- So.3d ---- (2018)  
43 Fla. L. Weekly D1493 
 

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 2 
 

of intent and deemed the application withdrawn. 
  
Appellant filed a motion for stay of the final order in this 
Court citing rule 9.190(e)(2)(C) and section 120.68(3). 
Appellant asserted that pursuant to those authorities, if the 
Agency decision has the effect of suspending or revoking 
a license, supersedeas shall be granted as a matter of right 
upon such conditions as are reasonable, unless the 
Agency petitions the Court and the Court then determines 
that supersedeas would constitute a probable danger to the 
health, safety or welfare of the state. 
  
Appellant is not entitled to a stay under section 120.68(3) 
and rule 9.190(e)(2)(C) because the final order does not 
revoke Appellant’s license. Instead, the final order 
deemed the application withdrawn. Section 120.68(3) and 
rule 9.190(e)(2)(C) only apply “if the agency decision has 
the effect of suspending or revoking a license.” In Terrell 
Oil Company v. Department of Transportation, 541 So.2d 
713 (Fla. 1st DCA 1989), this Court held that section 
120.68(3) did not apply to stay a final order denying an 
application for recertification as a disadvantaged business 
enterprise because it did not meet the statutory criteria for 

recertification. This Court stated that there is a qualitative 
difference between the type of order that denies renewal 
of a license that has expired or is about to expire and one 
that suspends or revokes an active license. Cf. Silver 
Show, Inc. v. Dep’t of Bus. & Prof’l Regulation, 763 
So.2d 348 (Fla. 4th DCA 1998) (holding that an agency’s 
decision to deny a license application is regulatory in 
nature, not a sanction; thus, a denial of a license 
application is not equivalent to a license revocation for 
purposes of section 120.68(3) ). 
  
Accordingly, Appellant’s motion for stay is denied. 
  

Rowe, Kelsey, and Winokur, JJ., concur. 

All Citations 

--- So.3d ----, 2018 WL 3151252, 43 Fla. L. Weekly 
D1493 
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West’s Florida Statutes Annotated  
Florida Rules of Appellate Procedure (Refs & Annos) 

Fla.R.App.P. Rule 9.190 

Rule 9.190. Judicial Review of Administrative Action 

Currentness 
 
 

(a) Applicability. Judicial review of administrative action shall be as in civil cases except as specifically modified by this 
rule. 
  
 

(b) Commencement. 
  
 

(1) An appeal from final agency action as defined in the Administrative Procedure Act, chapter 120, Florida Statutes, 
including immediate final orders entered pursuant to section 120.569(2)(n), Florida Statutes, or other administrative action 
for which judicial review is provided by general law shall be commenced in accordance with rule 9.110(c). 
  
 

(2) Review of nonfinal agency action under the Administrative Procedure Act, including nonfinal action by an administrative 
law judge, and agency orders entered pursuant to section 120.60(6), Florida Statutes, shall be commenced by filing a petition 
for review in accordance with rules 9.100(b) and (c). 
  
 

(3) Review of quasi-judicial decisions of any administrative body, agency, board, or commission not subject to the 
Administrative Procedure Act shall be commenced by filing a petition for certiorari in accordance with rules 9.100(b) and (c), 
unless judicial review by appeal is provided by general law. 
  
 

(c) The Record. 
  
 

(1) Generally. As further described in this rule, the record shall include only materials furnished to and reviewed by the lower 
tribunal in advance of the administrative action to be reviewed by the court. 
  
 

(2) Review of Final Action Pursuant to the Administrative Procedure Act. 
  
 

(A) Proceedings Involving Disputed Issues of Material Fact. In an appeal from any proceeding conducted pursuant to 
sections 120.569 and 120.57(1), Florida Statutes, the record shall consist of all notices, pleadings, motions, and 
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intermediate rulings; evidence admitted; those matters officially recognized; proffers of proof and objections and rulings 
thereon; proposed findings and exceptions; any decision, opinion, order, or report by the presiding officer; all staff 
memoranda or data submitted to the presiding officer during the hearing or prior to its disposition, after notice of 
submission to all parties, except communications by advisory staff as permitted under section 120.66(1), Florida Statutes, 
if such communications are public records; all matters placed on the record after an ex parte communication; and the 
official transcript. 

  
 

(B) Proceedings Not Involving Disputed Issues of Material Fact. In an appeal from any proceeding pursuant to sections 
120.569 and 120.57(2), Florida Statutes, the record shall consist of the notice and summary of grounds; evidence received; 
all written statements submitted; any decisions overruling objections; all matters placed on the record after an ex parte 
communication; the official transcript; and any decision, opinion, order, or report by the presiding officer. 

  
 

(C) Declaratory Statements. In an appeal from any proceeding pursuant to section 120.565, Florida Statutes, the record 
shall consist of the petition seeking a declaratory statement and any pleadings filed with the agency; all notices relating to 
the petition published in the Florida Administrative Register; the declaratory statement issued by the agency or the 
agency’s denial of the petition; and all matters listed in subdivision (c)(2)(A) or (c)(2)(B) of this rule, whichever is 
appropriate, if a hearing is held on the declaratory statement petition. 

  
 

(D) Summary Hearings. In an appeal from any proceeding pursuant to section 120.574, Florida Statutes, the record shall 
consist of all notices, pleadings, motions, and intermediate rulings; evidence received; a statement of matters officially 
recognized; proffers of proof and objections and rulings thereon; matters placed on the record after an ex parte 
communication; the written decision of the administrative law judge presiding at the final hearing; and the official 
transcript of the final hearing. 

  
 

(E) Challenges to Rules. 
  
 

(i) In an appeal from any proceeding conducted pursuant to section 120.56, Florida Statutes, the record shall consist of 
all notices, pleadings, motions, and intermediate rulings; evidence admitted; those matters officially recognized; proffers 
of proof and objections and rulings thereon; proposed findings and exceptions; any decision, opinion, order, or report by 
the presiding officer; all staff memoranda or data submitted to the presiding officer during the hearing or prior to its 
disposition, after notice of submission to all parties, except communications by advisory staff as permitted under section 
120.66(1), Florida Statutes, if such communications are public records; all matters placed on the record after an ex parte 
communication; and the official transcript. 

  
 

(ii) In an appeal from a rule adoption pursuant to sections 120.54 or 120.68(9), Florida Statutes, in which the sole issue 
presented by the petition is the constitutionality of a rule and there are no disputed issues of fact, the record shall consist 
only of those documents from the rulemaking record compiled by the agency that materially address the constitutional 
issue. The agency’s rulemaking record consists of all notices given for the proposed rule; any statement of estimated 
regulatory costs for the rule; a written summary of hearings on the proposed rule; the written comments and responses to 
written comments as required by sections 120.54 and 120.541, Florida Statutes; all notices and findings made pursuant 
to section 120.54(4), Florida Statutes; all materials filed by the agency with the Administrative Procedures Committee 
pursuant to section 120.54(3), Florida Statutes; all materials filed with the Department of State pursuant to section 
120.54(3), Florida Statutes; and all written inquiries from standing committees of the legislature concerning the rule. 
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(F) Immediate Final Orders. In an appeal from an immediate final order entered pursuant to section 120.569(2)(n), Florida 
Statutes, the record shall be compiled in an appendix pursuant to rule 9.220 and served with the briefs. 

  
 

(3) Review of Nonfinal Action Pursuant to the Administrative Procedure Act. The provisions of rules 9.100 and 9.220 govern 
the record in proceedings seeking review of nonfinal administrative action. 
  
 

(4) Review of Administrative Action Not Subject to the Administrative Procedure Act. In proceedings seeking review of 
administrative action not governed by the Administrative Procedure Act, the clerk of the lower tribunal shall not be required 
to prepare a record or record index. The petitioner or the appellant shall submit an appendix in accordance with rule 9.220. 
Supplemental appendices may be submitted by any party. Appendices may not contain any matter not made part of the record 
in the lower tribunal. 
  
 

(5) Videotaped Testimony. In any circumstance in which hearing testimony is preserved through the use of videotape rather 
than through an official transcript, the testimony from the videotape shall be transcribed and the transcript shall be made a 
part of the record before the record is transmitted to the court. 
  
 

(6) Modified Record. The contents of the record may be modified as provided in rule 9.200(a)(3). 
  
 

(d) Attorneys’ Fees. 
  
 

(1) Attorneys’ Fees. A motion for attorneys’ fees may be served not later than the time for service of the reply brief and shall 
state the grounds on which the recovery is sought, citing all pertinent statutes. 
  
 

(2) Disputes As To Amount. If the court decides to award attorneys’ fees, the court may either remand the matter to the lower 
tribunal or to the administrative law judge for determination of the amount, or refer the matter to a special magistrate. 
  
 

(3) Review. Review of orders entered by the lower tribunal or the administrative law judge under this rule shall be by motion 
filed in the court within 30 days of rendition of the order. Objections to reports of special magistrates shall be filed with the 
court within 30 days after the special magistrate’s report is filed with the court. 
  
 

(e) Stays Pending Review. 
  
 

(1) Effect of Initiating Review. The filing of a notice of administrative appeal or a petition seeking review of administrative 
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action shall not operate as a stay, except that such filing shall give rise to an automatic stay as provided in rule 9.310(b)(2) or 
chapter 120, Florida Statutes, or when timely review is sought of an award by an administrative law judge on a claim for 
birth-related neurological injuries. 
  
 

(2) Application for Stay Under the Administrative Procedure Act. 
  
 

(A) A party seeking to stay administrative action may file a motion either with the lower tribunal or, for good cause shown, 
with the court in which the notice or petition has been filed. The filing of the motion shall not operate as a stay. The lower 
tribunal or court may grant a stay upon appropriate terms. Review of orders entered by lower tribunals shall be by the court 
on motion. 

  
 

(B) When an agency has ordered emergency suspension, restriction, or limitations of a license under section 120.60(6), 
Florida Statutes, or issued an immediate final order under section 120.569(2)(n), Florida Statutes, the affected party may 
file with the reviewing court a motion for stay on an expedited basis. The court may issue an order to show cause and, after 
considering the agency’s response, if timely filed, grant a stay on appropriate terms. 

  
 

(C) When an agency has suspended or revoked a license other than on an emergency basis, a licensee may file with the 
court a motion for stay on an expedited basis. The agency may file a response within 10 days of the filing of the motion, or 
within a shorter time period set by the court. Unless the agency files a timely response demonstrating that a stay would 
constitute a probable danger to the health, safety, or welfare of the state, the court shall grant the motion and issue a stay. 

  
 

(D) When an order suspending or revoking a license has been stayed pursuant to subdivision (e)(2)(C), an agency may 
apply to the court for dissolution or modification of the stay on grounds that subsequently acquired information 
demonstrates that failure to dissolve or modify the stay would constitute a probable danger to the public health, safety, or 
welfare of the state. 

  
 

(3) Application for Stay or Supersedeas of Other Administrative Action. A party seeking to stay administrative action, not 
governed by the Administrative Procedure Act, shall file a motion in the lower tribunal, which shall have continuing 
jurisdiction, in its discretion, to grant, modify, or deny such relief. A stay pending review may be conditioned on the posting 
of a good and sufficient bond, other conditions, or both. Review of orders entered by lower tribunals shall be by the court on 
motion. 
  
 

(4) Duration. A stay entered by a lower tribunal or a court shall remain in effect during the pendency of all review 
proceedings in Florida courts until a mandate issues, unless otherwise modified or vacated. 
  
 

Credits 
 
Added Sept. 27, 1996, effective Oct. 1, 1996 (681 So.2d 1132). Amended Oct. 12, 2000, effective Jan. 1, 2001 (780 So.2d 
834); Aug. 29, 2002, effective Jan. 1, 2003 (827 So.2d 888); Sept. 30, 2004, effective Oct. 1, 2004 (887 So.2d 1090); Feb. 3, 
2005 (894 So.2d 202); Nov. 13, 2008, effective Jan. 1, 2009 (2 So.3d 89); Nov. 3, 2011, effective Jan. 1, 2012 (75 So.3d 
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239); Nov. 6, 2014, effective Jan. 1, 2015 (183 So.3d 245); Oct. 25, 2018, effective Jan. 1, 2019 (256 So.3d 1218). 
  

Editors’ Notes 

COMMITTEE NOTES 
 

1996 Amendment. Appeals which fall within the exception included in subdivision (b)(3) are commenced in 
accordance with subdivision (b)(1). Therefore, administrative action by appeal in a circuit court, if prescribed by 
general law, is commenced pursuant to subdivision (b)(1). Unless review of administrative action in circuit court is 
prescribed by general law to be by appeal, review in circuit court is by petition for an extraordinary writ 
commenced pursuant to subdivision (b)(3). See Board of County Commissioners v. Snyder, 627 So.2d 469 (Fla. 
1993); Grace v. Town of Palm Beach, 656 So.2d 945 (Fla. 4th DCA 1995). Subdivision (b)(3) supersedes all local 
government charters, ordinances, rules and regulations which purport to provide a method of review in conflict 
herewith. 

  
 

Subdivision (c) was adopted to identify more clearly what constitutes the record in appeals from administrative 
proceedings. Several sections of the Florida Administrative Procedure Act, as revised in 1996, specifically state 
what shall constitute the record in certain types of proceedings, and this rule incorporates that statutory language. 
The rule makes clear that the record shall include only materials that were furnished to and reviewed by the lower 
tribunal in advance of the administrative action to be reviewed. The intent of this statement is to avoid the inclusion 
of extraneous materials in the record that were never reviewed by the lower tribunal. 

  
 

Subdivision (c)(2)(A) is based on provisions of section 120.57(1)(f), Florida Statutes. This subdivision of the rule 
governs the record from proceedings conducted pursuant to section 120.56 and sections 120.569 and 120.57(1), 
Florida Statutes. This is because section 120.56(1)(e), Florida Statutes, states that hearings under section 120.56, 
Florida Statutes, shall be conducted in the same manner as provided by sections 120.569 and 120.57, Florida 
Statutes. 

  
 

Subdivision (c)(2)(B) lists the provisions of section 120.57(2)(b), Florida Statutes. Subdivision (c)(2)(B)(vii), 
which refers to “any decision, opinion, order, or report by the presiding officer,” was added by the committee to the 
list of statutory requirements. 

  
 

Subdivision (c)(2)(C) addresses the record on appeal from declaratory statement requests pursuant to section 
120.565, while subdivision (c)(2)(D) lists the provisions of section 120.574(2)(d), Florida Statutes. Subdivision 
(c)(2)(E) of the rule addresses proceedings governed by sections 120.54 and 120.68(9), Florida Statutes. The 
definition of the rulemaking record tracks language in section 120.54(8), Florida Statutes. 

  
 

Subdivision (c)(3) makes clear that rules 9.100 and 9.220 govern the record in proceedings seeking review of 
non-final administrative action, while subdivision (c)(4) governs the record in administrative proceedings not 
subject to the Administrative Procedure Act. 

  
 

Subdivision (c)(5) states that if videotape is used to preserve hearing testimony, the videotape shall be transcribed 
before the record is transmitted to the court. 

  
 

Subdivision (d) was adopted to conform to the 1996 revisions to the Administrative Procedure Act. Recoupment of 
costs is still governed by rule 9.400. 
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2000 Amendment. Subdivision (e) was added to address stays pending judicial review of administrative action. 
Ordinarily, application for a stay must first be made to the lower tribunal, but some agencies have collegial heads 
who meet only occasionally. If a party can show good cause for applying initially to the court for a stay, it may do 
so. When an appeal has been taken from a license suspension or revocation under the Administrative Procedure 
Act, good cause for not applying first to the lower tribunal is presumed. 

  
 

Subdivision (e)(2)(B) deals with stays of orders which suspend licenses on an emergency basis. Before entering an 
emergency suspension order, the agency must make a finding that immediate suspension is necessary to protect the 
public health, safety, or welfare. § 120.60(6), Fla. Stat. (1999). In effect, the agency makes a finding that would be 
sufficient to defeat issuance of the “ stay as a matter of right” contemplated by section 120.68(3), Florida Statutes. 
The agency’s finding is subject to judicial review, however, on application for a stay under subdivision (e)(2)(B). 

  
 

Absent an emergency suspension order, the court grants a stay as of right in Administrative Procedure Act license 
suspension and revocation cases unless the licensing agency makes a timely showing that a stay “would constitute a 
probable danger to the health, safety, or welfare of the state.” § 120.68(3), Fla. Stat. (1999). The court can shorten 
the 10 day period specified in subdivision (e)(2)(c). If the court stays a nonemergency suspension or revocation, the 
licensing agency can move to modify or dissolve the stay on the basis of material information that comes to light 
after the stay is issued. 

  
 

Nothing in subdivision (e) precludes licensing agencies from making suspension or revocation orders effective 30 
days after entry, granting stays pending judicial review, or taking other steps to implement section 120.68(3), 
Florida Statutes. 

  
 

2004 Amendment. Subdivision (e)(2)(C) was amended to clarify that the ten days (or shorter period set by the 
court) within which the agency has to respond runs from the filing of the motion for stay. See Ludwig v. Dept. of 
Health, 778 So. 2d 531 (Fla. 1st DCA 2001). 

  
 

2011 Amendment. Subdivisions (b)(1) and (b)(2) were amended to clarify the procedures for seeking judicial 
review of immediate final orders and emergency orders suspending, restricting, or limiting a license. Subdivision 
(c)(2)(F) was added and subdivision (c)(2) was amended to clarify the record for purposes of judicial review of 
immediate final orders. 
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West’s F. S. A. R. App. P. Rule 9.190, FL ST RAP Rule 9.190 
Florida Supreme Court Rules of Civil Procedure, Judicial Administration, Criminal Procedure, Civil Procedure for 
Involuntary Commitment of Sexually Violent Predators, Worker’s Compensation, Probate, Traffic Court, Small Claims, 
Juvenile Procedure, Appellate Procedure, Certified and Court-Appointed Mediators, Court Appointed Arbitrators, Family 
Law, Certification and Regulation of Court Reporters, Certification of Spoken Language Interpreters, and Qualified and 
Court-Appointing Parenting Coordinators are current with amendments received through 2/15/20. All other State Court Rules 
are current with amendments received through 6/15/20. 
End of Document 
 

© 2020 Thomson Reuters. No claim to original U.S. Government Works. 
 

 
 

ACRC October 2020 Agenda Page 71 of 278

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.60&originatingDoc=N80512A909FDE11DAABB2C3422F8B1766&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_1e9a0000fd6a3
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.68&originatingDoc=N80512A909FDE11DAABB2C3422F8B1766&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.68&originatingDoc=N80512A909FDE11DAABB2C3422F8B1766&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.68&originatingDoc=N80512A909FDE11DAABB2C3422F8B1766&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.68&originatingDoc=N80512A909FDE11DAABB2C3422F8B1766&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001191346&pubNum=0000735&originatingDoc=N80512A909FDE11DAABB2C3422F8B1766&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001191346&pubNum=0000735&originatingDoc=N80512A909FDE11DAABB2C3422F8B1766&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N80512A909FDE11DAABB2C3422F8B1766&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Search)


PROFESSIONAL AND OCCUPATIONAL LICENSING, ADP FL-CLE 6-1  
 
 

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1 
 

 
 
ADP FL-CLE 6-1 

The Florida Bar 

2019 
Florida Administrative Practice 

Chapter 6 

PROFESSIONAL AND OCCUPATIONAL LICENSING 
Edwin A. Bayó [FNa1] 
John J. Rimes [FNa2] 

Twelfth Edition 2019 
Copyright © 2019 by The Florida Bar 

§ 6.1. INTRODUCTION 

§ 6.2. LICENSURE APPLICATION 

A. In General 
B. Time Limits 

1. Completion Of Application 
2. Agency Action 

C. Applicable Licensure Statute 
D. Education, Experience, And Examination Requirements 
E. License As Privilege Rather Than Right 
F. Burden Of Proof 
G. Agency Review Of Application And Supporting Documents 
H. Right To Hearing 

§ 6.3. DISCIPLINARY PROCEEDINGS 

A. Introduction 
1. In General 
2. Petition For Declaratory Statement 
3. Vested Right 
4. Fifth Amendment Implications 

a. Right To Remain Silent 
b. Double Jeopardy 

5. Waiver Of Rights 
B. Investigations And Probable Cause Findings 

1. In General 
2. Agency Investigation 
3. Investigative Hearing 
4. Probable Cause Findings 

C. Administrative Complaint 
1. Issuance 
2. Service 
3. Charges 

a. In General 
b. Nonrule Policy 
c. Criminal Charges And Liability 

D. Choice Of Hearing 
1. In General 
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2. Consequences Of Choice 
a. Disputing Facts 
b. Hearing Before Agency Head 
c. Mitigation Of Penalty 

E. Failure To Respond To Administrative Complaint And Waiver Of Right To Hearing 
1. In General 
2. Presentation Of Evidence 
3. Defense Of Excusable Neglect 
4. Burden Of Proof 

F. Discovery 
1. In General 
2. Sanctions 
3. Subpoena Of Patient Records 
4. Licensee’s Right To Protective Order From Discovery Deposition 

G. Motion Practice 
H. Court Reporters 
I. Expert Witnesses 
J. Venue 
K. Conduct Of Hearing 

1. In General 
2. Burden Of Proof 

a. In General 
b. Definition Of “Clear And Convincing” 

3. Presenting Testimony And Evidence After Moving For Dismissal 
L. Proposed Recommended Orders 

1. In General 
2. Drafting Dilemma 

M. Penalties 
1. In General 
2. Authority For Administrative Law Judges To Recommend Penalties 
3. Imposition Of Penalties By Professional Licensing Boards 
4. Judicial Review 

N. Exceptions To Recommended Orders And Responses To Exceptions 
O. Issuance Of Final Order 

1. Agency Review Of Complete Record 
2. Proceedings 
3. Time Limitations 
4. Collegial Body Psychology In Considering Final Orders 
5. Authority To Reconsider And Vacate A Prior Final Order 

P. Stays Of Final Orders Pending Appeal 
Q. Emergency Or Summary Suspension Of Licenses 

1. In General 
2. Relief 

§ 6.4. REINSTATEMENT OF SUSPENDED OR REVOKED LICENSE 

§ 6.5. LICENSE RENEWAL 

§ 6.6. ATTORNEYS’ FEES AND COSTS 

§ 6.1. INTRODUCTION 
This chapter discusses professional and occupational licenses issued by state agencies to natural persons or corporations. 
Without these licenses, such persons may not engage in the professional or occupational activity, or use a particular licensed 
title. There are over 100 professional or occupational activities regulated and licensed by state agencies. Licenses are either 
(1) those that require meeting statutory minimum education requirements and successfully completing an examination, such 
as licenses for doctors, engineers, accountants, real estate agents, teachers, or pesticide applicators; or (2) those that require 
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meeting statutory criteria other than those pertaining to minimum education requirements or passage of examinations, such as 
licenses for private investigative agencies, private detectives, and guides for fishing and hunting. 
There are four general areas with which the practitioner must be familiar to competently represent professional and 
occupational licensees: (1) the application process; (2) the examination process; (3) the renewal process; and (4) disciplinary 
proceedings. 
Because of the vast number of professional and occupational licensing statutes, the following discussion is necessarily 
general in scope and covers principles common to the professional and occupational licensing statutes. Although licensing is 
subject to F.S. 120.60, almost every licensing statute has unique provisions. In representing a professional or occupational 
licensee, the lawyer must review the following: 

• the specific practice act under which the license is issued and regulated; 
• the rules of the agency, if any, implementing the licensing statute; the Administrative Procedure Act (APA), F.S. Chapter 
120; 
• the Florida Evidence Code, F.S. Chapter 90; 
• the Florida Rules of Civil Procedure; 
• the Uniform Rules of Procedure, Fla. Admin. Code Chapters 28-101-28-111; 
• F.S. Chapter 455 (professions regulated by the Department of Business and Professional Regulation (DBPR)); 
• Chapter 456 (professions regulated by the Department of Health (DOH)); 
• Chapter 472 (professional surveyors and mappers regulated by Department of Agriculture and Consumer Services 
(DACS)); and 
• Chapter 497, Part III (funeral directors and related professions regulated by the Department of Financial Services (DFS)). 

Some licensing statutes contain exceptions to APA procedures. The lawyer should first examine the licensing statute and the 
APA to determine whether there are exceptions to the APA or provisions peculiar to that licensing statute. The lawyer should 
next determine if more than one agency has jurisdiction or responsibility for the regulation of the licensed activity or a 
portion of it. The lawyer should then ensure, by checking with the agency, that he or she has a current copy of all rules 
adopted by the agency implementing the licensing statute and should then compare these rules with the Uniform Rules to 
note any differences. Finally, practitioners should note that the Florida Supreme Court recently reiterated the “longstanding 
general rule” that the rules of evidence (F.S. Chapter 90) “do not strictly apply in administrative proceedings.” Florida 
Industrial Power Users Group v. Graham, 209 So.3d 1142, 1146 (Fla. 2017). Only after taking these steps is the attorney 
prepared to address questions pertaining to a professional or occupational license. 
§ 6.2. LICENSURE APPLICATION 

A. In General 
“License” is defined under F.S. 120.52(10) as “a franchise, permit, certification, registration, charter, or similar form of 
authorization required by law, but it does not include a license required primarily for revenue purposes when issuance of the 
license is merely a ministerial act.” F.S. 120.60(1)-(3) provide general procedures for an agency’s consideration of and action 
on an application for licensure. The individual licensing statute of the particular profession should also be studied for 
procedural requirements and to determine the qualifications for licensure. See Wasserman v. Florida State Board of 
Architecture & Dept. of Professional & Occupational Regulation, 392 So.2d 345 (Fla. 1st DCA 1981) (discussing licensing 
agency’s authority to reject license application for failure to meet application requirements). 

B. Time Limits 
1. Completion Of Application 

Agencies must meet statutory time requirements in processing applications for a license. F.S. 120.60(1) requires that an 
agency, within 30 days of the receipt of an application, “examine the application and ... notify the applicant of any apparent 
errors or omissions and request any additional information the agency is permitted by law to require.” An applicant’s failure 
to correct an error or omission or to supply any additional information timely requested by the agency may be grounds for 
denial of the application and, in some cases, may result in the “expiration” of the application. See, e.g., F.S. 456.013(1), 

475.181(2), 475.615(5). The agency may establish by rule the time period within which to supply additional information, 
a time period that may be extended for “good cause shown.” F.S. 120.60(1). If an applicant believes that a request for 
additional information is not authorized, the applicant may direct the agency to process the application without the requested 
information. The agency’s failure to issue a 30-day letter results in the application being considered complete. Id. The 90-day 
time period within which the agency must grant or deny a license under F.S. 120.60(1) begins to run when the application 
becomes “complete.” See § 6.2.B.2. 
Arguably, the use of the word “apparent” to describe errors and omissions under F.S. 120.60(1) permits a licensing agency to 
deny an application if it contains errors or omissions that are not immediately identified by the agency because they are not 
“apparent” or obvious. Such an interpretation seems appropriate, particularly when an application contains misrepresentations 
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or omissions, fraudulent or otherwise, of which the agency could not reasonably be aware after its preliminary review of the 
application. 

2. Agency Action 
F.S. 120.60(1) provides that any license application 

which is not approved or denied within the 90-day or shorter time period, within 15 days after conclusion of a public 
hearing held on the application, or within 45 days after a recommended order is submitted to the agency and the parties, 
whichever action and timeframe is latest and applicable, is considered approved unless the recommended order 
recommends that the agency deny the license. 

The attorney should review each agency’s statutes and rules to determine if a shorter time period in which the agency must 
approve or deny an application for licensure is applicable. The time frame is tolled if the agency timely issues a 30-day letter 
requesting additional information or the correction of apparent errors or omissions. Once the information or correction is 
received, the application is deemed complete. Id. 
For health professions and occupations, the time limit may also be tolled if an applicant is under investigation or prosecution 
in another jurisdiction for an action that would constitute a violation of F.S. Chapter 456 or a professional practice act 
administered by a DOH board. The time period is “tolled until 15 days after the receipt of the final results of the investigation 
or prosecution.” F.S. 456.013(3)(a). There is a similar, but not identical, provision for DBPR boards at F.S. 
455.213(3). Attorneys must also keep in mind that the time period may be tolled if the applicant is required to appear before 
the board (or the department when there is no board), and, if so required, that the application will be denied if the applicant 
fails to appear at either of the next two regularly scheduled board meetings (or before the department within 30 days if there 
is no board). F.S. 456.013(3)(c). 
F.S. 120.60(1) was amended in 2003 in several respects. Instead of referring to a license as “deemed” approved, the statute 
now refers to a ““default license.” Unlike former F.S. 120.60(1), which required the agency to take action to approve an 
application that was not timely acted on, F.S. 120.60(1) now requires an applicant for licensure under this default provision to 
notify the agency clerk of the licensing agency, in writing, of the intent to rely on the default license provision of this 
subsection. The applicant “may not take any action based upon the default license until after receipt of such notice by the 
agency clerk.” Id. Arguably, the new language does not require agency action before the applicant has a claim to a license. 
An applicant seeking licensure by default is still subject to completion of any examination required as a prerequisite to 
licensure, as well as the imposition of any reasonable conditions that are authorized by law. Id.; Tuten v. State of Florida, 
Dept. of Environmental Protection, 819 So.2d 187 (Fla. 4th DCA 2002). Presumably, the imposition of these conditions 
would require agency action. 
Agencies must provide applicants with written notice, in person or by mail, of the intended agency action on the application 
under F.S. 120.60(3). That notice must include the basis for the agency decision, must provide a formal point of entry to any 
administrative or judicial review that is available, must set out the procedure to be followed to obtain such review, and must 
set out any applicable time limits. Written notice, however, is not required for the agency to avoid the default licensure 
provisions of F.S. 120.60(1), and oral notice of intent to deny is sufficient notice for that purpose. State, Dept. of 
Transportation v. Calusa Trace Development Corp., 571 So.2d 543 (Fla. 2d DCA 1990). 

C. Applicable Licensure Statute 
Any change in a licensure statute that occurs during the pendency of an application for licensure is operative as to the 
application. Therefore, agencies must apply the law in effect at the time of final determination, rather than at the time of 
submission, of an application. Lavernia v. Dept. of Professional Regulation, Board of Medicine, 616 So.2d 53 (Fla. 1st DCA 
1993); Agency for Health Care Administration v. Mount Sinai Medical Center of Greater Miami, 690 So.2d 689 (Fla. 1st 
DCA 1997). However, an agency may be estopped from applying a new statute if the agency unreasonably delays action on 
the application for strategic advantage, Attwood v. State ex rel. Buchert, 53 So.2d 101 (Fla. 1951); Goldstein v. Sweeny, 42 
So.2d 367 (Fla. 1949), or is estopped by its earlier acquiescence to the contrary, Dept. of Health & Rehabilitative Services v. 
Petty-Eifert, 443 So.2d 266 (Fla. 1st DCA 1983). 

D. Education, Experience, And Examination Requirements 
Many professional and occupational licensing statutes contain education, training, or experience requirements that must be 
met before the applicant can receive a license or be admitted to the licensure examination. Attorneys must refer to individual 
licensing statutes and applicable agency rules for specific requirements. The authority of a state to require applicants for 
professional licensure to have attained specific degrees or course work is well established. See Dent v. State of West 
Virginia, 129 U.S. 114, 9 S.Ct. 231, 32 L.Ed. 623 (1889). 
Many statutes require that applicants have a degree from an institution accredited by a specific national body. In some cases, 
the legislature has delegated to the licensing agency the authority to require such accreditation by rule. The Florida Supreme 
Court best summarized the rationale for upholding such statutes and rules in LaBossiere v. Florida Board of Bar Examiners, 
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279 So.2d 288, 289 (Fla. 1973): 
We were persuaded to follow the American Bar Association standards relating to accreditation of law schools because we 
sought to provide an objective method of determining the quality of the educational environment of prospective attorneys. 
This was deemed especially necessary because of the rapid growth in the number of educational institutions awarding law 
degrees. We wished to be certain that each of these many law schools provided applicants with a quality legal education, 
but we were unequipped to make such a determination ourselves because of financial limitations and the press of judicial 
business. 

An agency cannot by rule add an accreditation requirement not found in a statute. Dept. of Professional Regulation, 
Board of Chiropractic v. Sherman College of Straight Chiropractic, 682 So.2d 559 (Fla. 1st DCA 1996). See also Gaudet v. 
Florida Board of Professional Engineers, 900 So.2d 574 (Fla. 4th DCA 2004). 
Some licensing statutes require applicants to have a specific degree. See, e.g., F.S. 471.013(1)(a) (professional engineers). 
An applicant’s failure to possess the required credential will result in the denial of an application even if it could be argued 
that the education actually obtained was equivalent to that set out in the statute. Rotunno v. Board of Professional Engineers, 
946 So.2d 51 (Fla. 1st DCA 2006). Others require a minimum number of credit hours in prescribed subjects. See, e.g., 

F.S. 491.005(1)(b)2b (clinical social work). A few statutes require that applicants demonstrate completion of an 
educational program or specific courses accredited by a particular national body or a program or course work “comparable” 
or “equivalent” to an accredited program as determined by rules of the board. See, e.g., F.S. 490.005(1)(b) (psychology), 
464.008(1)(c) (nursing). These terms are not interchangeable; for example, the Board of Psychology’s determination that the 
term “comparable” meant “equivalent” was reversed on a finding that this was not a technical term and the plain and ordinary 
meaning of “comparable” is ““similar” instead of “equivalent” or “the same.” Moorehead v. Dept. of Professional 
Regulation, Board of Psychological Examiners, 550 So.2d 521, 522 (Fla. 1st DCA 1989). On the other hand, the term 
“‘substantially equivalent,”D’ in the context of a licensure examination has been held to mean “‘that which is equal in 
essential and material elements.”’ Espinoza v. Dept. of Business & Professional Regulation, 739 So.2d 1250, 1251 (Fla. 3d 
DCA 1999), quoting Eason v. Dept. of Business & Professional Regulation, 732 So.2d 1136, 1137 (Fla. 5th DCA 1999). 
If an applicable statute or agency rule provides a specific mechanism to demonstrate equivalency, failure to comply with the 
requirement will result in the agency’s denial being upheld. See Bushick v. Dept. of Health, Board of Clinical Laboratory 
Personnel, 746 So.2d 1258 (Fla. 1st DCA 2000); Grier v. State, Agency for Health Care Administration, Board of 
Psychology, 704 So.2d 1072 (Fla. 1st DCA 1998). The failure of an applicant to appear before an educational advisory 
committee to evaluate the applicant’s credentials mandated affirmance of the agency’s denial in Bagdonas v. Board of 
Architecture, Dept. of Professional Regulation, 402 So.2d 1268 (Fla. 3d DCA 1981). The court stated: “[Bagdonas] should 
comply with all of the procedural steps necessary for licensure before this court should be required to pass on the sufficiency 
of the evidence to support the [Board’s] ruling.” Id. at 1270. 
Educational requirements may vary by statute depending on the date that the degree was obtained. Some statutes also require 
applicants who have obtained their education outside the United States to complete additional education or training. See, e.g., 

F.S. 466.006(3) (dentists), 474.207(2)(b)2 (veterinarians). The practitioner must consult the specific statutes and agency 
rules for guidance. 
In addition to requiring education, some professions require that the applicant complete a supervised internship or residency, 
or that the applicant establish a certain period of practical experience as a condition of licensure or before examination. See, 
e.g., F.S. 458.311(1)(f)1.c (medical doctors), 471.013(1)(a)1 (engineers). Careful attention must be given to documenting 
this additional training or experience in the manner and detail required by the agency so that the agency does not treat the 
application as incomplete. 
Many professions require the successful completion of an examination as a prerequisite to licensure. See, e.g., F.S. 
458.311(1)(h) (medical doctors), 460.406(1)(e) (chiropractors), 477.019(4) (cosmetologists), 489.111(2)(c) (construction 
contracting professions). In some cases, the applicable statute may establish a specific national examination as the licensure 
examination. For boards under the jurisdiction of DBPR, DOH, DACS, or DFS, if the applicable statute does not establish a 
specific national examination, the examination may be developed by the agency or a contracted vendor, or the board may 
approve by rule the use of any national examination that the department has certified as meeting the requirements of national 
examinations and generally accepted testing standards. F.S. 455.217(1), 456.017(1), 472.0131, 497.144(5). 
A person who fails a licensing examination may have grounds to challenge the failing grade. For professions regulated by 
DBPR, DOH, DACS, or DFS, the procedures for a candidate’s review of examination questions, answers, and grading 
criteria are provided by rule. See Fla. Admin. Code Rules 61-11.017, 64B-1.013, 5J-17.036, 69K-16.006. Ordinarily, an 
applicant who fails a licensure examination bears a heavy burden of proving that a subjective evaluation by an expert of the 
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practical portion of an examination is arbitrary. Harac v. Dept. of Professional Regulation, Board of Architecture, 484 So.2d 
1333 (Fla. 3d DCA 1986). To succeed in challenging examination results, the applicant must establish, by a preponderance of 
the evidence, that the examination was somehow faulty or arbitrarily or capriciously worded, that answers to the challenged 
questions were arbitrarily or capriciously graded, or that the applicant was arbitrarily or capriciously denied credit through a 
grading process devoid of logic or reason. State ex rel. Glaser v. Pepper, 155 So.2d 383 (Fla. 1st DCA 1963); State ex rel. 
Topp v. Board of Electrical Examiners for Jacksonville Beach, 101 So.2d 583 (Fla. 1st DCA 1958). Because examination 
papers and answer sheets are not usually open to public scrutiny, hearings on challenges to grades may necessarily be subject 
to restrictions on access to examination questions and answers. Dept. of Health v. Grinberg, 795 So.2d 1136 (Fla. 1st DCA 
2001). However, examination grading sheets explaining the reasons for specific grades, if routinely produced as part of an 
agency’s normal business practices, will be admissible over a hearsay objection. Barfield v. Dept. of Health, 805 So.2d 1008 
(Fla. 1st DCA 2002). Depending on the nature of the challenge, the successful challenger may be entitled only to retake the 
examination, not to receive a passing score. Alvarez v. Dept. of Professional Regulation, Acupuncture, 458 So.2d 808 (Fla. 
1st DCA 1984). 

E. License As Privilege Rather Than Right 
A professional or occupational license is not a right but a privilege. Astral Liquors, Inc. v. Dept. of Business Regulation, 463 
So.2d 1130 (Fla. 1985). A license is traditionally seen as being in the nature of a privilege to do that which would otherwise 
be unlawful. Crane v. Dept. of State, Division of Licensing, 547 So.2d 266 (Fla. 3d DCA 1989). 
The ability to practice a profession is subject to regulation under the state’s police powers. Boedy v. Dept. of Professional 
Regulation, 463 So.2d 215 (Fla. 1985). See Fischwenger v. York, 154 Fla. 450, 18 So.2d 8 (1944) (practice of dentistry in 
Florida not absolute unqualified or vested right but privilege exercised only in subordination to police power of the state). 
When conflicts occur between the right of the citizen to follow a profession and the right of the state to preserve the general 
health, safety, and welfare, “the rights of the citizen to pursue [their] profession must yield to the power of the State to 
prescribe such restrictions and regulations as shall fully protect the people from ignorance, incapacity, deception and fraud.” 
State ex rel. Sbordy v. Rowlett, 138 Fla. 330, 190 So. 59, 63 (1939), 123 A.L.R. 769. 
The Florida Legislature gives discretionary authority to agencies enforcing statutes enacted under the state’s police power. 
Boedy. See also Dept. of Banking & Finance, Division of Securities & Investor Protection v. Osborne Stern & Co., 670 
So.2d 932 (Fla. 1996). This discretionary authority is necessary when an agency regulates occupations that are potentially 
injurious to the public. Astral Liquors, Inc. An applicant may have a substantial interest in whether a license is granted or 
denied by an agency, but the application for, and subsequent issuance of, a license is not conferred by right. An applicant 
must meet the statutory requirements established by the legislature for each profession. See State ex rel. Kaplan v. Dee, 77 
So.2d 768 (Fla. 1955), 50 A.L.R.2d 868, and Attwood v. State ex rel. Newman, 53 So.2d 825 (Fla. 1951) (regarding state’s 
police power to establish educational requirements to practice profession). 
Some licensing statutes condition the privilege of licensure on evidence of an applicant’s “good moral character.” See, e.g., 

F.S. 458.311(1)(c) (medicine), 471.013(1)(a) (professional engineers). Some licensure statutes also disqualify applicants 
who have been convicted of crimes involving “moral turpitude.” See, e.g., F.S. 475.25(1)(f) (real estate brokers), 
1012.33(1)(a) (school system personnel); Nelson v. Dept. of Business & Professional Regulation, 707 So.2d 378 (Fla. 5th 
DCA 1998). Practitioners must also keep in mind the possible statutory disqualifications from licensure contained in F.S. 
112.011(1)(b) (individuals whose civil rights have not been restored) and F.S. 775.16(2) (individuals convicted of drug 
offenses), and F.S. 456.0635 (felony convictions or nolo contendere pleas to Medicaid fraud and crimes involving 
controlled substances, as well as termination as provider for cause from Medicaid or Medicare programs). 
Courts have construed the provisions of F.S. 112.011(1)(b) not to require denial of a license to a felon whose civil rights have 
not been restored absent a specific statute so providing. Yeoman v. Construction Industry Licensing Board, 919 So.2d 542 
(Fla. 1st DCA 2006). Moreover, conviction of a felony does not mean that a person lacks “good moral character” so as to 
justify denial of an application unless the specific licensing statute so provides. Scherer v. Dept. of Business & Professional 
Regulation, 919 So.2d 662 (Fla. 5th DCA 2006). 
Similarly, provisions in licensing statutes mandating permanent preclusion of licensure for specific types of criminal 
convictions have been held not to act as a per se bar to a convicted applicant who has received a full pardon or had the 
applicant’s civil rights restored as such a construction of the statute would be an unconstitutional infringement upon the 
executive’s clemency power. See Kauk v. Dept. of Financial Services, 131 So.3d 805 (Fla. 1st DCA 2014); Sandlin v. 
Criminal Justice Standards & Training Commission, 531 So.2d 1344 (Fla 1988). But see Giamberini v. Dept. of Financial 
Services, 162 So.3d 1133 (Fla. 4th DCA 2015) (applicant properly rejected insofar as nolo contendere plea with adjudication 
withheld to felony satisfied statutory denial standard even though applicant’s civil rights were never lost). 
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F. Burden Of Proof 
F.S. 120.57(1)(j) provides that, in administrative proceedings, “[f] indings of fact shall be based upon a preponderance of the 
evidence, except in penal or licensure disciplinary proceedings or except as otherwise provided by statute, and shall be based 
exclusively on the evidence of record and on matters officially recognized.” 
A proceeding involving the granting or denying of an application for licensure is not penal, and the applicant must establish 
fitness for licensure by a preponderance of the evidence. Florida Dept. of Transportation v. J. W. C. Co., 396 So.2d 778 
(Fla. 1st DCA 1981). The general rule is that a party asserting the affirmative of an issue has the burden of presenting 
evidence on that issue. Id. 
Traditionally, an applicant bears the ultimate burden of persuasion at every step of the licensure proceedings, regardless of 
which party bears the burden of presenting certain evidence. Dept. of Banking & Finance, Division of Securities & 
Investor Protection v. Osborne Stern & Co., 670 So.2d 932 (Fla. 1996); Pershing Industries, Inc. v. Dept. of Banking & 
Finance, 591 So.2d 991 (Fla. 1st DCA 1991). That burden of persuasion remains on the applicant, even if the agency failed 
to request information in the application that could have addressed the issue. Cordes v. State, Dept. of Environmental 
Regulation, 582 So.2d 652 (Fla. 1st DCA 1991). 
In a 1994 opinion, the District Court of Appeal, First District, suggested that once an applicant had established qualification 
for licensure by a preponderance of the evidence, the agency could not deny the application for statutory violations of the 
licensing practice act unless the agency established those violations by clear and convincing evidence. Osborne Stern & 
Co. v. Dept. of Banking & Finance, Division of Securities & Investor Protection, 647 So.2d 245 (Fla. 1st DCA 1994), 
approved in part, quashed in part 670 So.2d 932. On review, the Florida Supreme Court specifically stated that the use of 
the clear and convincing standard in license application proceedings was inconsistent with the discretionary authority granted 
by the legislature under the state’s police powers. The court declined to extend the clear and convincing standard required in 
disciplinary proceedings under Ferris v. Turlington, 510 So.2d 292 (Fla. 1987), see § 6.3.K.2.a, to license application 
proceedings, even when a violation of a disciplinary provision of a statute is the basis for determining that the license 
applicant is unfit to practice the profession. The court recently confirmed that the preponderance of the evidence standard 
controls even when the agency cited to its statutory disciplinary authority in the notice denying the application, Florida Dept. 
of Children & Families v. Davis Family Day Care Home, 160 So.3d 854 (Fla. 2015). 
Recently, the Florida Supreme Court, citing its decision in Osborne Stern & Co., answered the following rephrased certified 
question of great public importance in the negative: 

WHERE THE LEGISLATURE STATUTORILY AUTHORIZES A STATE GOVERNMENTAL AGENCY TO 
RECOVER A “CIVIL PENALTY” IN A “COURT OF COMPETENT JURISDICTION” BUT DOES NOT SPECIFY 
THE AGENCY’S BURDEN OF PROOF, IS THE AGENCY REQUIRED UNDER [OSBORNE STERN & CO.], TO 
PROVE THE ALLEGED VIOLATION BY CLEAR AND CONVINCING EVIDENCE BEFORE THE COURT MAY 
ASSESS THE CIVIL PENALTY? 

South Florida Water Management District v. RLI Live Oak, LLC, 139 So.3d 869, 870 (Fla. 2014). The court held that when 
an agency is entitled to recover a “civil penalty” in a “court of competent jurisdiction” but fails to specify the agency’s 
burden of proof, the court’s established burden of proof in Osborne Stern & Co. is inapplicable; rather, the burden of proof is 
preponderance of the evidence. The decision by an agency to refuse to renew a license is, however, treated differently from 
the denial of an initial application. Generally, a license renewal denial requires offering the renewal applicant a hearing and 
an opportunity to be heard. Bank of Credit & Commerce International (Overseas) Ltd. v. Lewis, 570 So.2d 383 (Fla. 1st DCA 
1990). The burden to prove entitlement to renewal of a license or the lack thereof will depend on the underlying statute and 
may place the initial burden of showing entitlement to renewal on the license holder. See, e.g., F.S. 497.453 (preneed funeral 
services or merchandise sales licenses). However, if the refusal to renew is based on a violation of law or rule alleged to have 
been committed while the license was being utilized, the burden of proof will be on the agency and the agency will be held to 
a clear and convincing level of evidentiary proof. Coke v. Dept. of Children & Family Services, 704 So.2d 726 (Fla. 5th DCA 
1998); Dubin v. Dept. of Business Regulation, 262 So.2d 273 (Fla. 1st DCA 1972). 

G. Agency Review Of Application And Supporting Documents 
Agencies are required to investigate information provided in applications and all supporting documentation to ensure that 
applicants for licensure meet the minimum eligibility requirements. To this end, licensing agencies may investigate to 
determine if an applicant actually obtained the education necessary to receive the degree. Cases v. Dept. of Business & 
Professional Regulation, Board of Architecture & Interior Design, 651 So.2d 772 (Fla. 3d DCA 1995). Frequently, licensing 
agencies contact educational institutions and training programs to verify training, course work, academic accreditation, and 
degree completion. Licensing agencies also verify the practical experience and employment history of applicants and contact 
other licensing jurisdictions where an applicant has obtained a license to practice the same profession. 
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A licensing agency may require an applicant to appear before it to answer questions regarding the applicant’s eligibility for 
licensure. The agency must notify the applicant of the reasons for requesting a personal appearance. Any inquiry clearly 
exceeding the scope of the notice may violate the applicant’s due process rights. See Wagman v. Florida Board of Medicine, 
590 So.2d 12 (Fla. 1st DCA 1991). An attorney representing an applicant may request a copy of the applicant’s file under a 
public records request before the applicant’s appearance. Attorneys should be aware that an applicant does not have a Fifth 
Amendment right against self-incrimination in licensure proceedings. See Boedy v. Dept. of Professional Regulation, 463 
So.2d 215 (Fla. 1985). An applicant’s failure to respond to questions seeking legally permissible information may result in 
the denial of the application for licensure. Attorneys should also be aware that under F.S. 456.013(3)(c), if the board 
considering an application requests a personal appearance, the time period in which the application must be granted or denied 
shall be tolled until such time as the applicant appears. If the applicant fails to appear at either of the next two regularly 
scheduled board meetings, the application shall be denied. 

H. Right To Hearing 
An administrative hearing is available for applicants who have been denied licensure by preliminary action of an agency 
without a hearing. F.S. 120.60(3). Agencies must notify applicants of their right to a hearing under F.S. 120.569 and 120.57 
or to an appeal under F.S. 120.68, indicate the procedure that must be followed, and state any applicable time limits. F.S. 
120.60(3). If a hearing is properly requested, the agency must act on the request in a timely manner; failure to do so will 
subject the agency to mandamus proceedings and potentially an assessment of attorneys’ fees. Salam v. Board of 
Professional Engineers, 946 So.2d 48 (Fla. 1st DCA 2007). Additionally, under F.S. 120.573, the agency must inform the 
applicant if mediation is available to resolve any dispute and that electing to participate in mediation will not affect the 
applicant’s right to an administrative hearing. See Chapter 5 of this manual for further discussion of mediation. 
If timely requested, a hearing in which there are no disputed issues of material fact under F.S. 120.569 and 120.57(2) may be 
held before an agency head, an agency, or a licensing board. An agency must provide the respondent or applicant with 
adequate notice of the hearing date. The adequacy of notice is determined on a case-by-case basis after considering the 
circumstances of the facts in each case. Bates v. Winn, 162 So.3d 1111 (Fla. 1st DCA 2015) (given history of previous 
responses to certified mail, it was incumbent upon agency to take additional action to put subject on notice of hearing date). 
DBPR, DFS, DACS, and DOH oversee a significant number of licensing boards that conduct their own hearings under F.S. 
120.57(2). During a “120.57(2) hearing,” an applicant is not permitted to contest the basis on which the agency initially chose 
to deny the application for licensure or approve it with conditions placed on the issuance of the license. The hearing is 
intended to provide the applicant with an opportunity to offer mitigation and persuade the agency of the applicant’s eligibility 
for licensure. If at any time during the hearing any actual disputes of the facts that formed the basis of the agency decision 
arise, the hearing must be terminated and the matter referred to the Division of Administrative Hearings (DOAH) for 
proceedings under F.S. 120.569 and 120.57(1). F.S. 120.569(1); Mixon v. Dept. of State, Division of Licensing, 686 So.2d 
755 (Fla. 1st DCA 1997); Village Saloon, Inc. v. Division of Alcoholic Beverages & Tobacco, Dept. of Business 
Regulation, 463 So.2d 278 (Fla. 1st DCA 1985). However, an applicant’s failure to call the agency’s attention to disputed 
issues of material fact or to request that the informal hearing be terminated and a formal hearing be held may result in waiver 
of the right to a formal hearing, even if the applicant is unrepresented by counsel or a qualified representative. Goodson v. 
Florida Dept. of Business & Professional Regulation, Division of Real Estate, 978 So.2d 195 (Fla. 1st DCA 2008); 

Stueber v. Gallagher, 812 So.2d 454 (Fla. 5th DCA 2002). See Chapter 5 of this manual for a discussion of “120.57(2) 
hearings.” 
An applicant may elect a hearing to contest issues of material fact under F.S. 120.569 and 120.57(1) by notifying the agency 
within the time frames prescribed by the rules of the particular agency or the Uniform Rules of Procedure. For professional 
boards within DBPR or DOH, an administrative law judge (ALJ) from DOAH will be assigned to conduct a hearing. F.S. 
120.80(4), (15). Other licensing agencies, including DACS and DFS, may elect to use ALJs or their own hearing officers. An 
applicant is not required to hire legal counsel and may be represented by a qualified representative, who need not be a 
member of The Florida Bar. F.S. 120.57(1)(b); Fla. Admin. Code Rule 28-106.106. Parties are entitled to conduct discovery 
under Fla. Admin. Code Rule 28-106.206, which permits discovery through any means provided under Fla.R.Civ.P. 
1.280-1.390. 
A hearing involving disputed issues of material fact under F.S. 120.57(1) is a de novo proceeding, and the agency’s initial 
action carries no presumption of correctness. See F.S. 120.57(1)(k); Moore v. State, Dept. of Health & Rehabilitative 
Services, 596 So.2d 759 (Fla. 1st DCA 1992); Florida Dept. of Transportation v. J. W. C. Co., 396 So.2d 778 (Fla. 1st 
DCA 1981). The applicant bears the burden of proof and must establish fitness to practice the profession and compliance 
with the required conditions. J. W. C. Co. The applicant also bears the ultimate burden of persuasion at every step of the 
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licensure proceedings, regardless of which party bears the burden of presenting certain evidence. Cordes v. State, Dept. of 
Environmental Regulation, 582 So.2d 652 (Fla. 1st DCA 1991). If denial or approval with conditions of an application is 
based on the licensing agency’s reliance on a nonrule statement, policy, or guideline of another agency, any party may 
require the other agency to join as a party to determine the validity of the condition. F.S. 120.60(7). 
F.S. 120.569(2)(g) states: 

Irrelevant, immaterial, or unduly repetitious evidence shall be excluded, but all other evidence of a type commonly relied 
upon by reasonably prudent persons in the conduct of their affairs shall be admissible, whether or not such evidence would 
be admissible in a trial in the courts of Florida. Any part of the evidence may be received in written form, and all testimony 
of parties and witnesses shall be made under oath. 

Additionally, F.S. 120.57(1)(c) states that “[h]earsay evidence may be used for the purpose of supplementing or explaining 
other evidence, but it shall not be sufficient in itself to support a finding unless it would be admissible over objection in civil 
actions.” See also State, Dept. of Administration, Division of Retirement v. Porter, 591 So.2d 1108 (Fla. 2d DCA 1992); 
Johnson v. Dept. of Health & Rehabilitative Services, 546 So.2d 741 (Fla. 1st DCA 1989). For example, an ALJ’s 
determination that grading sheets were inadmissible hearsay was a conclusion of law that the Board of Dentistry could not 
displace in its final order, because it lacked substantive jurisdiction over the issue. Barfield v. Dept. of Health, 805 So.2d 
1008 (Fla. 1st DCA 2002). Agencies may be limited to District Courts of Appeal when seeking review of rulings on matters 
not within their substantive jurisdiction. Id. 
At the conclusion of the hearing, each party may submit a proposed recommended order to the ALJ that includes proposed 
findings of fact, conclusions of law, and a proposed recommended disposition of the case. An ALJ reviews proposed 
recommended orders and submits a recommended order to the agency and to all parties. The recommended order must 
contain findings of fact, conclusions of law, and a recommended disposition. F.S. 120.57(1)(k). Parties may file exceptions to 
the recommended order with the agency within 15 days of the date of the recommended order. Id. The agency, after review of 
the recommended order and any exceptions, enters a final order granting or denying the license. F.S. 120.57(1)(l). 
See Chapter 4 of this manual for further discussion of administrative hearings. 
§ 6.3. DISCIPLINARY PROCEEDINGS 

A. Introduction 
1. In General 

Representation of a professional or occupational licensee in a disciplinary proceeding is demanding and complex. Although a 
licensee can “win” a license disciplinary case before an ALJ if a hearing is elected, the case can still be lost when the agency 
issues the final order. The keys to successful representation of a licensee/client are familiarity with the system and 
preparation. 

2. Petition For Declaratory Statement 
A professional licensee who wishes to engage in a course of action but is uncertain whether it could result in disciplinary 
action should petition the licensing agency for a declaratory statement under F.S. 120.565. A petition for declaratory 
statement is a means by which to determine whether an intended course of action violates the licensing statute. Because the 
provisions of F.S. Chapter 86 (Declaratory Judgments) and those for declaratory statements under the APA are similar, 
decisions under the declaratory judgment statutes may be used in determining the availability and scope of declaratory 
statements. Couch v. State, 377 So.2d 32 (Fla. 1st DCA 1979). 
A declaratory statement is not available if there is another adequate procedure by which to review the issue. Law v. Florida 
Parole & Probation Commission, 411 So.2d 1329 (Fla. 1st DCA 1982). For example, a petition for declaratory statement 
would not be appropriate in cases involving eligibility for licensure or those concerning a statute enacted or rule filed after 
the licensee has received an administrative complaint regarding its violation. Moreover, the existence of pending litigation in 
other forums, such as circuit court, will likely preclude an agency from issuing a declaratory statement. Novick v. Dept. of 
Health, Board of Medicine, 816 So.2d 1237 (Fla. 5th DCA 2002). Petitions seeking an agency’s determination on conduct 
that has already occurred are properly denied in most circumstances. Id. 
Under the 1996 amendments to F.S. 120.565, a licensee no longer has to establish that a statute or rule applies only to the 
licensee’s particular set of circumstances. Ch. 96-159, § 17, Laws of Fla. The agency may issue a declaratory statement 
dealing with a petitioner’s particular set of circumstances while at the same time announcing its intention to initiate 
rulemaking to establish an agency statement of general application. Florida Dept. of Business & Professional Regulation, 
Division of Pari-Mutuel Wagering v. Investment Corp. of Palm Beach, 747 So.2d 374 (Fla. 1999). If, however, the issuance 
of a statement would amount to the promulgation of a rule, the agency should decline to issue the statement and initiate 
rulemaking, Lennar Homes, Inc. v. Dept. of Business & Professional Regulation, Division of Land Sales, Condominiums 
& Mobile Homes, 888 So.2d 50 (Fla. 1st DCA 2004); but see ExxonMobil Oil Corp. v. State, Dept. of Agriculture & 
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Consumer Services, 50 So.3d 755 (Fla. 1st DCA 2010) (agency may not dismiss petition on grounds that issuance of 
statement would constitute rulemaking without explicating reasons for such a conclusion). 

3. Vested Right 
The issuance of a professional or occupational license confers a vested property right in the person to whom the license is 
issued. See State ex rel. Estep v. Richardson, 148 Fla. 48, 3 So.2d 512 (1941). Most administrative proceedings are civil in 
nature. De Groot v. Sheffield, 95 So.2d 912 (Fla. 1957). However, proceedings to revoke a professional or occupational 
license are penal, see Lurie v. Florida State Board of Dentistry, 288 So.2d 223 (Fla. 1974), limited on other grounds 

361 So.2d 121; State ex rel. Vining v. Florida Real Estate Commission, 281 So.2d 487 (Fla. 1973). Florida courts have 
held that an elevated standard of proof—clear and convincing evidence—is required in proceedings to discipline a licensee. 

Dept. of Banking & Finance, Division of Securities & Investor Protection v. Osborne Stern & Co., 670 So.2d 932 (Fla. 
1996). Recently, however, the Florida Supreme Court has held that this standard does not apply when the legislature 
statutorily allows for a civil penalty, but fails to specify the agency’s burden of proof. South Florida Water Management 
District v. RLI Live Oak, LLC, 139 So.3d 869 (Fla. 2014) (in this case burden of proof is preponderance of evidence). See §§ 
6.2.F, 6.3.K.2.a-6.3.K.3. 

4. Fifth Amendment Implications 
a. Right To Remain Silent 

The right to remain silent embodied in the United States and Florida constitutions has been extended to license revocation 
proceedings. See Lurie v. Florida State Board of Dentistry, 288 So.2d 223 (Fla. 1974), limited on other grounds 361 
So.2d 121; State ex rel. Vining v. Florida Real Estate Commission, 281 So.2d 487 (Fla. 1973). The right to remain silent, 
however, must be affirmatively exercised. McDonald v. Dept. of Professional Regulation, Board of Pilot Commissioners, 582 
So.2d 660 (Fla. 1st DCA 1991). The failure to respond to a discovery request will not be interpreted as an assertion of the 
right to remain silent and may result in propounded requests for admissions being deemed admitted. Purcell v. Dept. of 
Business & Professional Regulation, 708 So.2d 1019 (Fla. 5th DCA 1998) (Griffin, J., concurring specially). The right must 
be asserted by responding on a question-by-question basis, Sugarmill Woods Civic Ass’n, Inc. v. Southern States Utilities, 
687 So.2d 1346 (Fla. 1st DCA 1997); Patchett v. Commission on Ethics, 626 So.2d 319 (Fla. 1st DCA 1993), and adverse 
inferences may, under certain circumstances, be drawn from its exercise, Baxter v. Palmigiano, 425 U.S. 308, 96 S.Ct. 
1551, 47 L.Ed.2d 810 (1976); Omulepu v. Dept. of Health, Board of Medicine, 249 So.3d 1278 (Fla. 1st DCA 2018) (“a 
physician’s exercise of his constitutional right against self-incrimination permits an adverse inference to be drawn against 
him in an administrative disciplinary action based on his failure to use reasonable care in treating patients”). 
Respondents in administrative professional or occupational license revocation proceedings may not be compelled to file 
sworn answers to complaints, testify against themselves, or comply with discovery procedures that would be tantamount to 
testifying against themselves. Best Pool & Spa Service Co. v. Romanik, 622 So.2d 65 (Fla. 4th DCA 1993). Under Vining and 
Lurie, the prosecuting agency must carry its burden of proof against the licensee without any obligation on the licensee to 
respond. See Schwartz v. Florida Board of Pharmacy, 302 So.2d 423 (Fla. 1st DCA 1974). However, testimony which was 
compelled by a non-state entity, such as a non-governmental regulatory authority, may be used in administrative professional 
or occupational license revocation proceedings without rising to a violation of the right to remain silent. Turbeville v. Dept. of 
Financial Services, 248 So.3d 194 (Fla. 1st DCA 2018). 
A professional licensee cannot be compelled to discuss the pending charges with any licensing agency official. If the charges 
are discussed, however, whatever is said may be used against the licensee. This includes informal statements made during 
interviews with agency investigators, staff, or lawyers. To the authors’ knowledge, there have not been any cases stating that 
an agency is compelled to advise a licensee under investigation of the right to remain silent. Furthermore, in Valdez v. Dept. 
of Revenue, State, 622 So.2d 62, 63 (Fla. 1st DCA 1993), the court, quoting Immigration & Naturalization Service v. 
Lopez-Mendoza, 468 U.S. 1032, 1050-1051, 104 S.Ct. 3479, 82 L.Ed.2d 778 (1984), held that the exclusionary rule is not 
applicable in administrative proceedings in the absence of “‘egregious violations of [the] Fourth Amendment or other 
liberties that might transgress notions of fundamental fairness and undermine the probative value of the evidence obtained.”’ 
The licensee should also be advised not to submit any records or reports without first seeking competent legal advice. Some 
licensing statutes require a professional or occupational licensee to make certain business records available to the licensing 
agency as a condition of holding the license. These particular statutes may constitute a waiver by the licensee of certain Fifth 
Amendment rights. See § 6.3.A.4.b for a discussion of the effect and admissibility of evidence provided by a licensee in other 
civil or criminal actions that may be used in a license revocation proceeding. See also Saviak v. Gunter, 379 So.2d 450 (Fla. 
3d DCA 1980) (raising Fifth Amendment objections to production of office records or business records under certain 
circumstances during agency pre-complaint investigation). 
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The Fifth Amendment privilege does not attach to records required to be kept by statute. Nach v. Dept. of Professional 
Regulation, Board of Medical Examiners, 528 So.2d 908 (Fla. 2d DCA 1988). However, if a person is required to keep 
records and fails to do so, that person cannot be compelled to create records if he or she reasonably believes that this 
information could be used in a criminal prosecution or lead to evidence that could be so used. Mertens v. Division of 
Consumer Services, State, Dept. of Agriculture & Consumer Services, 596 So.2d 89 (Fla. 1st DCA 1992). 
A corporation does not enjoy the privilege against self-incrimination, and corporate documents must be produced on the 
demand of the government in a criminal investigation. United States v. White, 322 U.S. 694, 64 S.Ct. 1248, 88 L.Ed. 1542 
(1944), 152 A.L.R. 1202. A custodian of records has no right to refuse production of corporate documents, even if the 
contents may be selfincriminating. Wilson v. United States, 221 U.S. 361, 31 S.Ct. 538, 55 L.Ed. 771 (1911). 
In United States v. Doe, 465 U.S. 605, 104 S.Ct. 1237, 79 L.Ed.2d 552 (1984), the Court held that the production of 
business records of a sole proprietorship could not be compelled without a grant of statutory use immunity. However, the 
Court previously held in Bellis v. United States, 417 U.S. 85, 100, 94 S.Ct. 2179, 40 L.Ed.2d 678 (1974), that “no 
privilege can be claimed by the custodian of corporate records, regardless of how small the corporation may be.” In State 
v. Wellington Precious Metals, Inc., 510 So.2d 902 (Fla. 1987), the Florida Supreme Court held that the sole owner/corporate 
custodian had no personal Fifth Amendment right because the subpoena was addressed to him in his representative, not 
personal, capacity. Both courts have noted that the corporation or the court could appoint a successor or surrogate custodian 
to authenticate the corporate records. Wellington was the first case in Florida when a court considered whether the owner of a 
one-person corporation can be compelled to produce corporate records without a grant of use immunity when the act of 
producing may be both testimonial and incriminating. 

b. Double Jeopardy 
In a case of first impression in Florida, the District Court of Appeal, First District, ruled that a licensee could be disciplined 
for a criminal conviction without violating the Fifth Amendment protection against double jeopardy. Borrego v. Agency 
for Health Care Administration, 675 So.2d 666 (Fla. 1st DCA 1996). In Borrego, the licensee pled guilty to conspiracy to 
defraud the federal Medicare program by filing false claims for reimbursement. The licensee was adjudicated guilty and 
sentenced to incarceration, supervised release, and payment of restitution. After an investigation by DBPR and the Agency 
for Health Care Administration (AHCA), an administrative complaint was filed alleging that the licensee violated F.S. 
458.331(1)(c), “which authorizes disciplinary action against a physician who is found to have been convicted of a crime 
‘which directly relates to the practice of medicine or to the ability to practice medicine.”’ Id. at 667. Following an 
administrative hearing, the Board of Medicine concluded that Borrego had violated F.S. 458.331(1)(c) and ordered him to 
pay a fine, reprimanded him, and suspended his license for 18 months to be followed by three years’ probation. On appeal, 
Borrego argued that he was being punished twice for the same offense because the elements of his penal disciplinary offense 
included the elements of his federal criminal offense. The court held that, although disciplinary actions are considered penal 
in nature, the imposition of administrative penalties against a licensee is remedial rather than punitive because the actions are 
taken for the protection of the public rather than as punishment of the licensee. Id. at 668. 
In State v. Bowling, 712 So.2d 798 (Fla. 2d DCA 1998), the court, following the distinction in Borrego, determined that the 
imposition of a $5,000 administrative fine and revocation of a professional contractor’s license were administrative and civil 
penalties and, therefore, did not implicate double jeopardy concerns in a subsequent criminal prosecution for the same 
conduct that had been the subject of the board’s disciplinary action. The Florida Supreme Court has confirmed the validity of 
the Borrego and Bowling decisions. Lescher v. Florida Dept. of Highway Safety & Motor Vehicles, 985 So.2d 1078 (Fla. 
2008). See also Hudson v. United States, 522 U.S. 93, 118 S.Ct. 488, 139 L.Ed.2d 450 (1997), 162 A.L.R.Fed. 737. 
The constitutional prohibition against ex post facto laws applies only to penal legislation and does not prohibit an agency 
from applying regulatory laws, enacted for the purpose of protecting the public, to actions of licensees that actually took 
place before the enactment of the particular regulatory provision. Lescher. See also Manocchio v. Kusserow, 961 F.2d 
1539 (11th Cir. 1992). Therefore, the constitutional prohibition against ex post facto laws was not implicated when AHCA 
relied on the authority of a 1996 amendment to F.S. 409.907 to impose on a physician a 20-year exclusion from the 
Medicaid program based on a 1995 conviction for one of the crimes specified in the 1996 amendment. Rowe v. Agency for 
Health Care Administration, 714 So.2d 1108 (Fla. 5th DCA 1998). However, if the law being enforced is deemed “penal” in 
nature, any prosecution must be based on the law in effect at the time of the alleged violation. An agency cannot 
constitutionally prosecute someone based on a law that went into effect after the alleged conduct occurred. 

5. Waiver Of Rights 
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There is no forum in which matters may be waived as easily as in administrative proceedings. For example, defects in a 
notice of hearing may be waived if not properly raised. See Scott v. Florida Dept. of Commerce, Division of Employment 
Security, 353 So.2d 1192 (Fla. 3d DCA 1978). The opportunity for an administrative hearing under F.S. 120.569 and 
120.57(1) may be waived if not timely requested. See City of Punta Gorda v. Public Employees Relations Commission, 358 
So.2d 81 (Fla. 1st DCA 1978). The right to a formal hearing may be waived. Stueber v. Gallagher, 812 So.2d 454 (Fla. 
5th DCA 2002). Unless there is a specific strategic purpose, counsel for licensees should never waive anything in a license 
disciplinary proceeding. Instead, counsel for licensees should assist their clients in preserving their rights to the furthest 
extent possible. For example, a petition for formal hearing may always be withdrawn if necessary, but a failure to enter a 
petition for a formal hearing is almost impossible to rectify. 

B. Investigations And Probable Cause Findings 
1. In General 

An investigation of a professional or occupational licensee is generally initiated after the licensing agency receives a 
complaint from a citizen or obtains information from another agency or through the licensing agency’s own ongoing review 
of its licensees. Many licensing statutes specifically provide that investigations are confidential until probable cause of a 
violation of a licensing statute provision has been determined. See Morgan v. State ex rel. Shevin, 383 So.2d 744 (Fla. 4th 
DCA 1980) (complaints or investigative reports made or received by DPR not subject to public record statute before probable 
cause finding). But see, e.g., F.S. 455.225(9), 456.073(9), requirement to inform complainant of status of action. 
Until the contents of the investigative reports are reviewed by the probable cause panel, a licensee may not be aware that he 
or she has been under investigation. Licensing boards under DBPR, DACS, and DOH, subject to certain exceptions, are 
required by F.S. 455.225(1)(b), 472.033(1), and 456.073(1) to notify a licensee under investigation of the substance of 
the investigation if the act under investigation is not criminal in nature, unless the secretary and the board chair or probable 
cause panel chair “agree in writing that such notification would be detrimental to the investigation.” DFS, on the other hand, 
is required to notify a licensee only if a written complaint has been received. See F.S. 497.153(2)(b). If an attorney is 
representing a licensee on other matters, the attorney should advise the client that, if the client is ever contacted in an 
inquisitorial manner by a representative of the licensing agency, the client should politely decline to discuss the matter until 
having the opportunity to consult with counsel. The client should also notify the attorney immediately. 

2. Agency Investigation 
The licensing boards within DBPR, DACS, DOH, and DFS are governed by F.S. 455.223, 455.225, 456.071, 456.073, 

472.033, 497.149, and 497.153 in initiating and conducting investigations and considering the existence of probable cause 
of a violation of a licensing statute on which to base a license disciplinary action. Some professional licensing statutes do not 
provide structured procedures for determining probable cause of violations. F.S. 120.62 provides limited procedures for 
agencies conducting investigative proceedings. 
DBPR, DACS, DFS, and DOH are responsible for investigating written complaints against licensees regulated by their 
respective licensing boards. After a complaint is received, the agency makes an initial determination of legal sufficiency. If 
the complaint is found to be legally sufficient, the agency is required to conduct an investigation. F.S. 455.225(1)(a), 

456.073(1), 472.033(1), 497.149. When an investigation is undertaken, at DBPR, DACS, and DOH the agency must 
notify the licensee or his or her attorney and provide a copy of the complaint or other document that initiated the 
investigation. F.S. 455.225(1)(b), 456.073(1), 472.033(1)(b), In some cases, the agency may provide a complaint form 
document prepared by agency staff that purports to describe or summarize the actual letter or document sent by the 
complainant. In such cases, practitioners should request a copy of the actual letter or document initiating the investigation to 
ensure having all available information. The licensee is permitted 20 days after service to provide a written response to the 
complaint, except that physicians licensed under F.S. Chapter 458, 459, 460, or 461 are provided 45 days. The agency may 
conduct an investigation without notice to the licensee if the secretary determines that notice would be detrimental to the 
investigation. F.S. 455.225(1)(b), 456.073(1). DFS is not required to follow these procedures. 
During an investigation, the agency will likely attempt to take statements from witnesses and subpoena documents. The 
licensee should explore the option of pursuing administrative or judicial relief if he or she believes that the agency is seeking 
to obtain material from third parties that is not otherwise accessible to the agency as a result of statutory or other legal 
constraints on the scope of the agency’s investigation. Doe v. Dept. of Health, 948 So.2d 803 (Fla. 2d DCA 2007). If a 
licensee believes that information to which the agency should not have access might be obtained during an investigation, the 
licensee should seek extraordinary relief, because, in most cases, there is no “exclusionary rule” and thus no “fruit of the 
poisonous tree” doctrine in administrative proceedings, and all probative evidence will likely be considered at hearing. 
Valdez v. Dept. of Revenue, State, 622 So.2d 62 (Fla. 1st DCA 1993). 
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At the completion of an investigation at DBPR, DACS, or DOH, the licensee is entitled to receive, on written request, a copy 
of the agency’s complete investigative file. The licensee may submit a written response to the information contained in the 
investigative file within 20 days. F.S. 455.225(10), 456.073(10). At DFS, the licensee is entitled to only a copy of the 
complaint. F.S. 497.153(2)(b). At this point, the agency submits a report regarding whether probable cause should be found. 
F.S. 455.225(4), 456.073(4), 472.033(4), and 497.153(3)(b) require that the probable cause panel make its 
determination within 30 days of receiving the completed investigative report, although at DFS the panel may request an 
extension of time for additional investigation within 15 days of receipt of the report. At DOH, DACS, and DBPR, the 
secretary or commissioner may grant an extension of the 30-day time limit, whereas at DFS the Chief Financial Officer may 
grant extensions to both the 15and 30-day limits. There is no provision in the statute imposing a penalty for failure to adhere 
to this time limit. 
On rare occasions, and as a result of a clerical mistake, the licensee may receive an administrative complaint without having 
received the timely requested copy of the investigative file (and concomitant opportunity to submit a written response). In 
such an event, counsel should request that the case be returned to the probable cause panel for reconsideration. 
Licensing boards may delegate to the agency the authority to determine the existence of probable cause or may retain that 
responsibility within the board structure. The decision to delegate or retain probable cause responsibility must be made by 
rule by each board. F.S. 455.225(4), 456.073(4), 472.033(4), 497.153(3). When a licensing board exercises the 
responsibility to determine probable cause but fails to do so within the statutory time limit, the agency has 10 days to make a 
probable cause determination and, if appropriate, go forward with the prosecution of the licensee. F.S. 455.225(4), 

456.073(4), 472.033(4). At DFS, the agency may find probable cause if the panel fails to act within the applicable time 
frame, but, apparently, it may also reverse a panel finding of no probable cause and find probable cause. F.S. 497.153(3)(b). 
The agency, in certain circumstances, may decline to prosecute a case when the licensing board has found probable cause. 
The agency, at any time after legal sufficiency of the complaint has been determined, may dismiss all or a part of any case 
because of lack of sufficient evidence to support prosecution. In any dismissal, the agency must file a detailed report with the 
appropriate probable cause panel before dismissal and with the subject of the complaint after dismissal. The probable cause 
panel may retain independent counsel and pursue the prosecution. F.S. 455.225(2), 456.073(2), 472.033(2). The 
agency may also choose not to prosecute a case if it determines that the board’s probable cause panel “improvidently found” 
probable cause. This decision must be reported to the appropriate board, which then has authority to retain outside legal 
counsel and proceed with the prosecution. F.S. 455.225(4), 456.073(4), 472.033(4). 
At DFS, if the department wishes to cease prosecution of a case after probable cause is found, it may do so with the consent 
of the probable cause panel. If the panel declines to concur with a department recommendation to close a case, the 
department is apparently required to permit the prosecution to go forward, and the board is authorized to request that the 
Department of Legal Affairs continue the prosecution. F.S. 497.103(2)(j), 497.153(4)(e). Additionally, if a case at DOAH has 
commenced and evidence has been taken, the matter may not be dismissed by the department without an order of an ALJ or 
the court. F.S. 497.153(4)(e). 
At DBPR, DACS, and DOH, unless waived by the licensee, “[t]he complaint and all information obtained pursuant to the 
investigation ... are confidential and exempt from s. 119.07(1) until 10 days after probable cause has been found ... or until 
the [licensee] waives ... confidentiality, whichever occurs first.” F.S. 455.225(10), 456.073(10), 472.033(10). 
Disciplinary investigations and probable cause proceedings at DFS are subject to a different standard of confidentiality, as set 
out in F.S. 497.172. Practitioners should be aware that a general privilege against civil liability is provided for 
complainants and witnesses in any investigation by DBPR, DACS, and DOH “unless the complainant or witness acted in bad 
faith or with malice.” F.S. 455.225(11), 456.073(11), 472.033(11); see also F.S. 456.073(12)(a). Practitioners 
should also be aware that DBPR, DACS, and DOH are not precluded from providing information gathered in an investigation 
to any law enforcement agency or other regulatory agency. F.S. 455.225(10), 456.073(10), 472.033(10). 

3. Investigative Hearing 
F.S. 120.62(2) grants the right to any person compelled to appear before any presiding officer or agency in an investigation or 
in any agency proceeding to be accompanied, represented, and advised by counsel or “other qualified representatives” at the 
person’s own expense. If an oral statement is to be given at the investigative hearing, the agency must ensure that the 
statement is properly recorded and that the speaker is able to receive “a transcript or recording of his or her oral statement at 
no more than cost.” F.S. 120.62(1). 
It generally does not violate a licensee’s constitutional rights for an agency to act as both an investigative and adjudicatory 
body. Withrow v. Larkin, 421 U.S. 35, 95 S.Ct. 1456, 43 L.Ed.2d 712 (1975). See Pasco County School Board v. Florida 
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Public Employees Relations Commission, 353 So.2d 108 (Fla. 1st DCA 1978), and Winslow v. Dept. of Professional & 
Occupational Regulation, 348 So.2d 352 (Fla. 1st DCA 1977), for a discussion of the propriety of agency personnel acting as 
investigators, probable cause finders, and adjudicators. But see Ridgewood Properties, Inc. v. Dept. of Community Affairs, 
562 So.2d 322, 323 (Fla. 1990) (agency secretary was sole department witness at hearing; as investigator, “prosecutor, 
witness, and ultimate judge [[he] necessarily passed upon his own evidence,” which constituted due process violation); 
Verizon Business Network Services, Inc. ex rel. MCI Communications, Inc. v. Dept. of Corrections, 988 So.2d 1148 (Fla. 1st 
DCA 2008). 
Some agencies have the authority under specific statutes to require that any testimony or evidence be given under oath. See, 
e.g., F.S. 468.353(2); State ex rel. Greenberg v. Florida State Board of Dentistry, 297 So.2d 628 (Fla. 1st DCA 1974). An 
attorney representing a professional licensee or other client who is called to an investigative hearing should closely examine 
the relevant statute to determine the agency’s specific statutory authority to compel the attendance of witnesses or a licensee 
under investigation in accordance with Greenberg. 

4. Probable Cause Findings 
Some licensing statutes establish a procedure for finding probable cause. See, e.g., F.S. 455.225(4), 456.073(4), 

472.033(4), 497.153. If the licensing agency head is a collegial body, the lawyer representing the professional licensee 
should determine through discovery (see §§ 6.3.F.1-6.3.F.4) whether (1) any member of the collegial body agency head 
participated in the investigation or probable cause finding, (2) any member of the agency head discussed the investigation 
with any agency person participating in the investigation, or (3) there has been a proper delegation of probable cause finding 
to whomever participated in the probable cause or investigation proceeding in accordance with the specific licensing statute. 
Discovery should also be made to determine exactly what prompted the agency to initiate the investigation, whether it was a 
complaint from a citizen, on the agency’s own motion, or because of information provided by another agency. Copies of any 
complaints, notes, memoranda, and all information from the investigation should be requested under F.S. 455.225(10), 

456.073(10), or 472.033(10). But see F.S. 497.172 for a different and more restrictive public records access 
process at DFS. Although many practitioners believe it is appropriate to demand these documents through a public records 
request under F.S. Chapter 119, these materials are specifically exempt from the public records law until 10 days after 
probable cause is found, F.S. 455.225(10), 456.073(10), 472.033(10), unless the licensee waives confidentiality. This 
information can be used to determine the motives of the investigators and the complainant and whether the investigation was 
initiated properly under the specific licensing statute. Information so developed can be used as a basis for a motion to dismiss 
the administrative complaint for defects in the finding of probable cause and, later, to attack the credibility of the 
complainant, the agency’s motives, or the information developed through the investigation. It should be noted, however, that 
F.S. 455.225(11), 456.073(11), and 472.033(11) provide a privilege against civil liability regarding information 
furnished unless the complainant acted in bad faith or with malice. 
Any defects found or suspected in the process for finding probable cause must be raised by filing a motion in opposition to 
the petition (e.g., the administrative complaint in license disciplinary cases), the equivalent to a motion to dismiss. Fla. 
Admin. Code Rule 28-106.204(2) requires that motions to dismiss be filed within 20 days of service of the petition or 
administrative complaint. It is essential, therefore, to promptly discover any defects in procedure or substance underlying the 
issuance of the administrative complaint. The failure to promptly assert the defect may preclude having the motion heard and 
ruled on before the hearing. The denial of a motion to dismiss may not be subject to interlocutory appeal, and the licensee 
may have to wait for review under F.S. 120.68 after rendition of the final order. See Nelson v. State Board of Accountancy, 
Division of Professions, Dept. of Professional & Occupational Regulation, 355 So.2d 216 (Fla. 1st DCA 1978). 
If it is learned that members of a collegial body agency head have discussed matters pertaining to the licensee’s investigation 
or allegations against the licensee, further discovery should be made to determine whether the discussions were held in 
accordance with the “Sunshine Law,” F.S. 286.011. If not, this fact can be used to attack the validity of the proceedings. 
Practitioners should be alert to violations of the Sunshine Law at all stages of proceedings involving a collegial body agency 
head. 
Under F.S. 455.203(7), 456.004(7), and 472.006(8), probable cause panel proceedings at DBPR, DACS, and DOH must 
be electronically recorded in a manner that will ensure an accurate transcript. The probable cause panel members are 
prohibited from participating in further board proceedings on the case if probable cause is determined to exist. F.S. 
455.225(6), 456.073(6). Under Kibler v. Dept. of Professional Regulation, 418 So.2d 1081 (Fla. 4th DCA 1982), the 
probable cause consideration process must be meaningful. A finding of probable cause that is not substantially justified may 
subject an agency to an award of attorneys’ fees. Helmy v. Dept. of Business & Professional Regulation, 707 So.2d 366 (Fla. 
1st DCA 1998). 
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C. Administrative Complaint 
1. Issuance 

When an agency determines probable cause exists that a violation of the licensing statute has occurred, it issues an 
administrative complaint setting forth the formal charges. F.S. 455.225(4), 456.073(4), 497.153(3). Fla. Admin. Code 
Rules 28-106.201(1)-(2) set forth the general requirements for the form and contents of an administrative complaint as a 
petition seeking to discipline a licensee. The complaint must include the statutory provisions or administrative rules alleged 
to have been violated and the specific facts relied on to establish the violation. Rules 28-106.201(2)(e)-(2)(f). Ultimately, a 
licensee may not be found guilty of a violation for conduct that has not been clearly set forth in the administrative complaint. 
Christian v. Dept. of Health, Board of Chiropractic Medicine, 161 So.3d 416 (Fla. 2nd DCA 2014), Marcelin v. State Dept. 
of Business & Professional Regulation, Construction Industry Licensing Board, 753 So.2d 745 (Fla. 3d DCA 2000); Ghani v. 
Dept. of Health, 714 So.2d 1113 (Fla. 1st DCA 1998). All parties must be given an opportunity to present evidence and 
arguments, call and cross-examine witnesses, and have subpoenas for discovery issued if a hearing is requested. Reference to 
the specific licensing statute at issue should be made to determine whether there are specific statutory requirements to include 
other matters in the administrative complaint. 
Notwithstanding the penal nature of license revocation proceedings (see §§ 6.3.S.3 and 6.3.K.2.a), courts have held that 
administrative complaints seeking to suspend or revoke a license do not have to fulfill the technical requirements of pleadings 
filed in court. However, they must contain sufficient detail to put respondents on notice of the violations charged. Cottrill v. 
Dept. of Insurance, 685 So.2d 1371 (Fla. 1st DCA 1996). The mere recitation of alleged statutory violations without adequate 
facts to support those allegations is insufficient to meet the agency’s pleading burden. Trevisani v. Dept. of Health, 908 So.2d 
1108 (Fla. 1st DCA 2005). It has also been held that technical errors in administrative complaints based on obvious mistakes 
and erroneous references that do not mislead or result in manifest unfairness are not grounds for overturning administrative 
determinations. See Florida Board of Pharmacy v. Levin, 190 So.2d 768 (Fla. 1966). 
All pleading defects in an administrative complaint should be raised immediately in a motion to dismiss, if for no other 
reason than to preserve the objections in the record and avoid waiver. A motion to dismiss an administrative complaint for 
procedural defects may result in the granting of a motion to amend. Practitioners, therefore, should weigh the pros and cons 
of ““living with” the complaint as originally pled, as opposed to alerting the agency to its defects and allowing an opportunity 
for correction. However, ““living with” a defective complaint may result in the loss of any ability to raise substantive 
pleading defects on an appeal from an adverse order. Werner v. State, Dept. of Insurance & Treasurer, 689 So.2d 1211 (Fla. 
1st DCA 1997). 
It is unlikely that a trial court will grant an injunction to stop an agency from holding a hearing or taking disciplinary action 
based on an administrative complaint. Traditional notions of exhaustion of remedies apply, and courts should not exercise 
judicial power when administrative remedies through the administrative hearing process are available. See Gamma Phi 
Chapter v. University of Miami, 718 So.2d 910 (Fla. 3d DCA 1998). 

2. Service 
An administrative complaint must be served by certified mail or personal service. If service by certified mail or personal 
service cannot be accomplished, then service must be made by constructive service in the county of the licensee’s last known 
address, as found in the agency’s records. F.S. 120.60(5). Constructive service of out of state licensees by publication in Leon 
County is no longer available. Chapter 2012-212, § 10, Laws of Fla. (2012). The specific licensing statute should be 
consulted to determine whether particular service requirements are imposed. Hand delivery of a notice of intended agency 
action (i.e., complaint or notice of hearing), instead of service by certified mail as specified in a statute or rule, may be 
acceptable in the absence of a showing of prejudice. See Dept. of Corrections v. Gandy, 374 So.2d 1081 (Fla. 1st DCA 
1979). Absent a specific statutory directive to the contrary, service of an initial document such as an administrative complaint 
must be made on the party even if the party is represented by counsel. Resort Sales International, Inc. v. Florida Dept. of 
Business & Professional Regulation, Division of Florida Land Sales, Condominiums & Mobile Homes, 795 So.2d 1040 (Fla. 
1st DCA 2001). 
In 2012, the method for service of administrative complaints by DBPR and its constituent boards was modified. Ch. 
2012-212, § 15, Laws of Fla. Currently, as provided under F.S. 455.275(3)(a), initial attempts at service are to be made by 
regular mail, certified mail, and by e-mail (if possible) at the licensee’s last known address of record. If any of the foregoing 
attempts at service does not provide “proof of service” (a term that is undefined in the statute), specific directions for how the 
agency is to accomplish service by publication are set out under F.S. 455.275(3)(b), which requires that the notice “be posted 
on the front page of the department’s website” and be sent “via e-mail to all newspapers of general circulation and all news 
departments of broadcast network affiliates in the county of the licensee’s last known address of record.” 

3. Charges 
a. In General 
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Each licensing statute provides the specific grounds for revoking, suspending, annulling, or withdrawing a license, for 
placing a licensee under probation, or for fining a licensee. Some licensing statutes authorize the licensing agency to impose 
additional grounds for discipline by administrative rule. Professional licensing boards’ jurisdiction to investigate and impose 
disciplinary sanctions against a licensee may extend to acts committed outside of Florida. Florida Real Estate Commission v. 
Williams, 240 So.2d 304 (Fla. 1970). 
In addition to the grounds for discipline contained in the specific licensing statute, F.S. 455.227 and 456.072 contain other 
grounds for disciplinary action available against those licensed by a board under DBPR or DOH. In certain cases, the more 
general language contained in one of these two statutes may provide a ground for disciplinary action not available under the 
licensing statute. For example, a dentist licensed in Florida is subject to discipline under F.S. 466.028(1)(b) for having a 
license to practice dentistry in another state acted against by the licensing authority of that other state. If that same dentist 
also held a license to practice pharmacy in another state and that license to practice pharmacy was the subject of discipline by 
the licensing authority of the other state, F.S. 456.072(1)(f) would allow the Florida Board of Dentistry to take 
disciplinary action because a license to practice a regulated health care profession was acted against in the other state. At 
DFS, all professional licensure disciplinary grounds are found under F.S. 497.152, and at DACS under F.S. 472.0351. 
However, not every action taken by a governmental unit against a professional constitutes action against “a license or the 
authority to practice.” F.S. 455.227(1)(f), 456.072(1)(f), 472.0351(1)(l), 497.152(3). In Ocampo v. Dept. of Health, 
806 So.2d 633 (Fla. 1st DCA 2002), a physician who was excluded by the federal government from participation in federal 
health care programs was found to have been improperly disciplined, because entitlement to bill the federal government did 
not constitute the practice of medicine and the physician’s authority to practice was not affected. 
In reviewing the grounds for discipline, the practitioner should remember that professional license disciplinary statutes are 
penal in nature and must be construed strictly, with any ambiguities in the statutes or rules resolved in favor of the licensee. 
See State ex rel. Vining v. Florida Real Estate Commission, 281 So.2d 487 (Fla. 1973); Bach v. Florida State Board of 
Dentistry, 378 So.2d 34 (Fla. 1st DCA 1980); Lester v. Dept. of Professional & Occupational Regulations, State Board of 
Medical Examiners, 348 So.2d 923 (Fla. 1st DCA 1977). For example, if there is a specific ground for disciplinary action for 
the failure to maintain adequate records, punishable under a specific statutory section, the failure to maintain such records, no 
matter how egregious, should not be charged as a “standard of care” violation, punishable under another section. Barr v. 
Dept. of Health, Board of Dentistry, 954 So.2d 668 (Fla. 1st DCA 2007). 
Historically, as it relates to statutes of limitation and professional license disciplinary proceedings, Florida courts have held 
that in the absence of specific legislative authority, civil or criminal statutes of limitation do not apply. Farzad v. Dept. of 
Professional Regulation, 443 So.2d 373 (Fla. 1st DCA 1983). Additionally, with regard to the doctrine of laches, Florida 
courts have adopted the cases discussed in Annot., 63 A.L.R.2d 1080 (1959), superseded 51 A.L.R.4th 1147, holding that 
the rights of the sovereign may not be barred by lapse of time and that laches is inapplicable to license disciplinary 
proceedings. Farzad. The year after Farzad was decided, however, the same court held that the state could argue that laches 
applied in proceedings challenging a professional licensure exam. Devine v. Dept. of Professional Regulation, Board of 
Dentistry, 451 So.2d 994 (Fla. 1st DCA 1984). The court in Devine found that, just as the sovereign cannot be barred from 
disciplining a licensee by a lapse of time, neither can a lapse of time be allowed to prevent the sovereign from adequately 
defending itself against a challenge filed two years after a licensing exam. 
Particular licensing statutes, however, may provide for time limitations in bringing disciplinary charges against a licensee. 
Applicable time limitations should be timely raised by a motion to dismiss; otherwise, they may be waived. See Mullin v. 
State, Dept. of Administration, Division of Administrative Hearings, 354 So.2d 1216 (Fla. 1st DCA 1978). 
A licensee charged with a violation of an agency’s rule should scrutinize the rule closely to determine its validity. A 
challenge to the validity of the rule in question under F.S. 120.56 may be advisable. If a licensee decides to initiate a rule 
challenge proceeding, it is advisable to have the hearing on the rule challenge take place either before or in conjunction with 
the disciplinary hearing. In Dept. of Business Regulation, Division of Alcoholic Beverages & Tobacco v. Martin County 
Liquors, Inc., 574 So.2d 170 (Fla. 1st DCA 1991), the applicant for a state liquor license filed a rule challenge proceeding 
after the formal licensure hearing. When the agency prevailed in the licensure proceeding and the appellant successfully 
challenged the rule on which the license termination was based, the nonprevailing party in each case appealed. The appeals 
were consolidated and the court found both final orders correct. Because of the timing of the rule challenge, however, the rule 
was valid when applied to the license application at issue and the license was denied. 

b. Nonrule Policy 
Occasionally, an agency initiates or attempts to justify professional disciplinary action based on “nonrule policy.” See, e.g., 
Anglickis v. Dept. of Professional Regulation, Division of Real Estate, 593 So.2d 298 (Fla. 2d DCA 1992) (attempt to 
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discipline real estate broker for failure to promptly remove earned commissions from escrow account before rule prohibiting 
commingling of funds was adopted). The attorney for a licensee subjected to disciplinary proceedings based on nonrule 
policy should immediately challenge as invalid any attempt to apply a policy of general applicability that has not been 
adopted as a rule under F.S. 120.56(4). See F.S. 120.52(16), 120.54(1)(a). 
A petition challenging an agency’s failure to promulgate generally applicable statements of agency policies as rules may be 
brought in conjunction with disciplinary proceedings. F.S. 120.56(4)(g). DOAH has final order authority to determine 
whether rulemaking should have been undertaken by the agency. F.S. 120.56(4)(d). A respondent may also challenge the use 
of nonrule policy in a disciplinary proceeding under F.S. 120.57(1)(e) in lieu of or in addition to filing a challenge under F.S. 
120.56(4), Saunders v. Florida Dept. of Children & Families, 185 So.3d 1298 (Fla. 1st DCA 2016). If the administrative law 
judge determines that all or part of the nonrule policy violates F.S. 120.54(1)(a), the agency must immediately discontinue 
any reliance on the policy as a basis for agency action. F.S. 120.56(4)(e). Additionally, if an agency relies on nonrule policy 
to prove that a violation of law has occurred, the agency may be subject to a due process challenge based on lack of notice or 
improper retroactive application of law. Food’N Fun, Inc. v. Dept. of Transportation, 493 So.2d 23 (Fla. 1st DCA 1986). It 
should also be noted that if a respondent in a case was successful in bringing a nonrule policy challenge, but that case is 
stayed pending appeal, another respondent in a parallel case is allowed to have its similar claim adjudicated on the merits. 
Global Hookah Distributors, Inc. v. Dept. of Business & Professional Regulation, Division of Alcoholic Beverages & 
Tobacco, 245 So.3d 987 (Fla. 1st DCA 2018). Failure to do so amounts to a denial of due process. Id. 
Due to a revision to the Florida Constitution by the Constitution Revision Commission (“CRC”), which meets once every 20 
years, agency reliance on its non-rule discretionary reading of statutes may become even more problematic. The revision, 
offered by a member of the CRC, states that, “[i]n interpreting a state statute or rule, a state court or an administrative law 
judge may not defer to an administrative agency’s interpretation of such statute or rule, and must instead interpret such statute 
or rule de novo.” Florida Const. Rev. Comm. Proposal 0006, www.flcrc.gov/Proposals/Commissioner/2017/0006 (last 
modified Mar. 28, 2018). Practitioners should note, while amendment passed, and this language is now part of the Florida 
Constitution, what actual effects this amendment will have on administrative proceedings has yet to be determined. 
As in consolidated cases involving rule challenges and administrative complaints, thought should be given to the strategic 
advantages and disadvantages of consolidation. 
See Chapter 3 of this manual for further discussion of rule challenges and challenges to statements that should have been 
promulgated as rules. 

c. Criminal Charges And Liability 
Occasionally, a professional licensee is charged with a criminal violation, gives testimony in a criminal case, or is convicted 
in a criminal case, and this charge, testimony, or conviction is used as a basis for filing an administrative complaint. Before 
1982, when a professional licensee was granted immunity under F.S. 932.29 (1967) and provided information or testimony, 
that immunity also applied to a license disciplinary proceeding based on the information provided under the grant of 
immunity, because such a proceeding was based on an immunized “transaction” and could result in a “penalty or forfeiture.” 
See City of Hollywood v. Washington, 384 So.2d 1315 (Fla. 4th DCA 1980); Anson v. Florida State Board of Architecture, 
Dept. of Professional & Occupational Regulation, 354 So.2d 386 (Fla. 1st DCA 1977). However, when F.S. 932.29 was 
amended in 1982 and renumbered as F.S. 914.04, the language providing for a grant of immunity for all immunized 
“transactions” that might result in a “penalty or forfeiture” was removed from the statute. As a result, courts have held that 
immunity granted under F.S. 914.04 does not apply to civil actions, Randall v. Guenther, 650 So.2d 1070 (Fla. 5th DCA 
1995), or administrative disciplinary proceedings, Intelligence Group, Inc. v. Dept. of State, Division of Licensing, 610 So.2d 
589 (Fla. 2d DCA 1992). 
Historically, when a licensing statute provided that conviction of certain crimes was a ground for discipline, a licensee who 
pled nolo contendere, with adjudication withheld, was considered not to have been convicted of a crime in Holland v. Florida 
Real Estate Commission, 352 So.2d 914 (Fla. 2d DCA 1977). After Holland, however, many professional licensing statutes 
were amended to provide that any conviction or finding of guilt of certain crimes, regardless of adjudication, or any plea of 
nolo contendere would be considered a conviction for purposes of those particular licensing statutes. The attempt to equate a 
nolo contendere plea to a conviction was held to be presumptive in Ayala v. Dept. of Professional Regulation, 478 So.2d 
1116 (Fla. 1st DCA 1985), because to irrebuttably equate a nolo contendere plea to a conviction would raise due process 
concerns. In response to Ayala, some statutes appear to have been amended to provide that the entry of a nolo contendere 
plea, by itself, is grounds for discipline. See, e.g., F.S. 456.072(1)(c). Such a statute was upheld in McNair v. Criminal 
Justice Standards & Training Commission, 518 So.2d 390 (Fla. 1st DCA 1987). Acceptance into pretrial intervention, 
deferred prosecution, or other similar disposition that does not require the entry of a guilty or nolo contendere plea and results 
in the charges being dismissed after the completion of conditions, may avoid the disciplinary action. 
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Even if the specific practice act does not so provide, similar language is applicable to convictions or nolo contendere pleas for 
crimes that relate to the practice, or the ability to practice, professions regulated under DBPR, DACS, DFS, or DOH. See F.S. 
455.227(1)(c), 456.072(1)(c), 472.0351(1)(d), 497.152(2). Not every felony conviction, however, justifies license 
suspension or revocation. The type of crime and its relation to the licensed profession will determine whether action on the 
license is appropriate. For example, an accountant may have their license revoked because of a conviction for fraudulent acts 
involving gambling, Ashe v. Dept. of Professional Regulation, Board of Accountancy, 467 So.2d 814 (Fla. 5th DCA 1985), 
and a podiatrist may be similarly disciplined for a conviction stemming from conspiracy to possess or import marijuana with 
the intent to distribute, Rush v. Dept. of Professional Regulation, Board of Podiatry, 448 So.2d 26 (Fla. 1st DCA 1984). 
Generally, any crime that evidences disregard for human life (e.g., solicitation for murder) may be deemed to relate to the 
ability to practice a health care profession. Greenwald v. Dept. of Professional Regulation, 501 So.2d 740 (Fla. 3d DCA 
1987). 
When a professional licensee is faced with a criminal investigation or charges that may give rise to grounds for license 
discipline, careful strategy must be exercised in defending the criminal charges so that the professional license is not placed 
in jeopardy if the criminal defense is unsuccessful. In other words, in the absence of a not guilty verdict, if criminal 
adjudication or conviction can be avoided without the licensee providing information through testimony that can be used 
against the licensee in the administrative arena, plea bargaining in the criminal arena may be a wise strategy. Conversely, 
when administrative charges are brought by a licensing agency, caution must be exercised if the charged conduct also 
constitutes criminal conduct. In that case, the professional licensee may wish to exercise the right to remain silent. These are 
instances when a practitioner well-versed in criminal law and a practitioner well-versed in administrative law should work 
together in representing a professional licensee. This type of cooperation can often result in successful representation of a 
professional licensee in both criminal and administrative proceedings. For example, as part of a plea bargain, it may be 
possible to choose to plead to a crime that is not as related to the licensee’s practice as the original charge. The practitioner 
should note, however, that although license disciplinary proceedings are penal in nature, there is no Sixth Amendment right 
to counsel, and no challenge to a final order based on ineffectiveness or lack of counsel will be entertained by the courts. 
Weaver v. Dept. of Health, Board of Nursing, 215 So.3d 1283 (Fla. 5th DCA 2017); Mullins v. Dept. of Law Enforcement, 
942 So.2d 998 (Fla. 5th DCA 2006); Prieto v. Dept. of Business & Professional Regulations, 876 So.2d 633 (Fla. 3d DCA 
2004). 
Practitioners facing concurrent criminal and professional licensing disciplinary proceedings may seek to continue or abate the 
disciplinary proceedings at DOAH pending disposition of the criminal proceedings. If this strategy is successful, the licensee 
can then testify in the disciplinary proceeding with no threat of criminal penalty. However, the denial or granting of such a 
request to continue or abate by an ALJ is subject to the highly deferential abuse of discretion standard of appellate review. 
Malave v. Dept. of Health, Board of Medicine, 881 So.2d 682 (Fla. 5th DCA 2004). 
There appears to be a legislative trend to expand the scope of automatic collateral effects to licensees resulting from a 
licensee’s having committed certain crimes. Practitioners need to be aware of the effect of such convictions or nolo 
contendere pleas to certain specific crimes on the licensee’s ability to retain his or her license to practice or even to be 
gainfully employed. Enacted in 2009, F.S. 456.0635 provides disqualification from initial licensure or renewal of a 
license for felony convictions or nolo contendere pleas to Medicaid fraud and crimes involving controlled substances, as well 
as termination as a provider for cause from Medicaid or Medicare programs, unless certain time periods have elapsed. 
Because of the clause regarding certain time periods at the end of F.S. 456.0635(2), the Department of Health interpreted 

F.S. 456.0635 as providing a disqualification on renewal of licensure only on pleas or convictions occurring after the 
effective date of the law. F.S. 456.0635(2). This clause had been removed from the statute during the 2016 revision. 
However, effective July 1, 2017, similar language was reintroduced to the statute, which made it so that the statute only 
applies to applicants for initial or renewal licensure, certification, or registration who were arrested or charged with a felony 
specified in the statute before July 1, 2009. As another example, F.S. 499.0121 was amended in 2011 to provide that a 
prescription drug wholesale distributor may not sell controlled substances to an entity if a criminal background check for any 
person associated with that entity shows that the person has been convicted of, or entered a plea of nolo contendere to, a 
crime in any jurisdiction related to controlled substances, the practice of pharmacy, or the dispensing of medicinal drugs. See 
Ch. 2011-141, § 18, Laws of Fla. 

D. Choice Of Hearing 
1. In General 

Fla. Admin. Code Rule 28-106.2015(4)(d) requires a licensing agency to advise the licensee against whom an administrative 
complaint is filed of the right to request a hearing under F.S. 120.569 and 120.57. Most professional licensing agencies 
generally inform the licensee, in the administrative complaint or in an attachment to it, of the opportunity to request a hearing 
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under F.S. 120.57(1) if there are disputed issues of material fact, or a hearing under F.S. 120.57(2) if there are no disputed 
issues of material fact. When the agency head is a collegial body, “120.57(1) hearings” are generally held before 
administrative law judges assigned by DOAH. Agencies that are headed by a single person may conduct hearings or make a 
referral to DOAH. Conversely, “120.57(2) hearings” are conducted before the agency head or, in certain cases, before a 
representative of the agency head. 
The court in United States Service Industries Florida v. State Dept. of Health & Rehabilitative Services, 383 So.2d 728 (Fla. 
1st DCA 1980), held that if disputed issues of material fact do not exist, an agency may properly refuse to grant a “120.57(1) 
hearing” and offer a “120.57(2) hearing” instead. 
A professional licensee should be ready to specify the alleged facts that are in dispute to justify a request for a “120.57(1) 
hearing.” The holding in Iazzo v. Dept. of Professional Regulation, Board of Psychological Examiners, 638 So.2d 583 (Fla. 
1st DCA 1994), which provided that a statement of dispute of all factual allegations sufficiently met the requirements of 
former Rule 28-5.201(2)(d) and the applicable statutes, is very much in doubt as a result of the 1998 amendment to F.S. 
120.569(2)(c). That statute provides that a petition or request for hearing must include those items required under the 
Uniform Rules of Procedure adopted under F.S. 120.54(5)(b) 4. One such rule, Rule 28-106.201, titled “Initiation of 
Proceedings,” requires, inter alia, that a petition contain a statement of all disputed issues of material fact, as well as a brief 
statement of the ultimate facts alleged, including any specific facts that the petitioner contends require reversal or 
modification of the agency’s proposed action. A general denial of all facts alleged in an administrative complaint, even when 
accompanied by agency documents attached to the petition with a statement that the facts detailed therein are “untrue and 
warrant reversal,” does not constitute substantial compliance with the statutory and rule requirements. Brookwood Extended 
Care Center of Homestead, LLP v. Agency for Health Care Administration, 870 So.2d 834, 838 (Fla. 3d DCA 2003). 
Furthermore, as a result of the 2003 amendment to F.S. 456.073(5), licensees under the umbrella of DOH will be subject 
to a heightened pleading standard. Ch. 2003-416, § 20, Laws of Fla. See § 6.3.D.2.a. 
Rule 28-106.2015(5) contains a list of the information that must be included in a petition for an administrative hearing in 
license disciplinary proceedings. The failure to meet the rule requirements may result in an agency dismissing the petition. If 
such a dismissal occurs, the agency is required to provide specific reasons for the dismissal and allow the affected party an 
opportunity to amend the petition. Accardi v. Dept. of Environmental Protection, 824 So.2d 992 (Fla. 4th DCA 2002); 

McIntyre v. Seminole County School Board, 779 So.2d 639 (Fla. 5th DCA 2001). As a practical matter, any timely filed 
statement that disputes material facts, even if a request for a hearing is not made, will require the agency to dismiss the 
statement and provide an opportunity to amend rather than determining that a waiver of hearing rights has occurred. 
Herrmann v. District Board of Trustees of Santa Fe College, 120 So.3d 626 (Fla. 1st DCA 2013); Julio Banks, P.E. v. 
Florida Engineers Management Corp., 53 So.3d 1151 (Fla. 1st DCA 2011). 
Caution should be exercised in complying with time limits within which to request hearings. An administrative complaint 
that clearly states the time periods within which to request a hearing offers a clear point of entry into the hearing process. The 
failure to request a hearing when a clear point of entry is provided may lead to a waiver of the right to a hearing and entry of 
a final order against a licensee. See Lamar Advertising Co. v. Dept. of Transportation, 523 So.2d 712 (Fla. 1st DCA 1988). 
Although factual circumstances giving rise to “equitable tolling” may result in the reinstatement of the right to a hearing, 

Appel v. Florida Dept. of State, Division of Licensing, 734 So.2d 1180 (Fla. 2d DCA 1999), timely filing is preferable to 
seeking uncertain appellate relief. As discussed in § 6.3.E.4, excusable neglect in failing to timely file a petition does not 
provide a basis for reviving a waived right to a hearing. 

2. Consequences Of Choice 
a. Disputing Facts 

Choosing a hearing under F.S. 120.57(2) in professional license disciplinary proceedings is similar to pleading guilty to the 
facts alleged in the administrative complaint, because they are not disputed. See F.S. 120.569(1). This leaves only 
conclusions of law to be drawn as to whether the admitted facts constitute a violation of the statutes as charged and penalties 
to be imposed. 
Licensees should carefully consider electing a “120.57(2) hearing” for the following reasons: 

• Few agencies charge a licensee in an administrative complaint and then find that the alleged facts admitted do not 
constitute the charged violation. 
• Placing reliance on a satisfactory judicial review of penalties imposed at “120.57(2) hearings” is very risky. Although a 
licensee is permitted to submit mitigating evidence to the agency for review and consideration in determining the penalty, 
more than one licensee has felt the harshness of penalties imposed after submitting to a “120.57(2) hearing” when 
mitigating circumstances or arguments of law were not adopted by the agency. 
• Reversal of penalties imposed after a “120.57(2) hearing” is difficult, because once the appealing licensee specifically 
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requests this type of hearing, in which the licensee admits to the alleged facts, he or she cannot then appear to be 
complaining about the harshness of the penalty. See Gonzalez-Gomez v. Dept. of Health, 107 So.3d 1139 (Fla. 3d DCA 
2013), (professional licensee that requested “120.57(2) hearing” received harsher than expected penalty of revocation 
despite presentation of mitigating factors, which was upheld on appeal because agency imposed penalty listed in its 
disciplinary guidelines). Even in an informal hearing, however, discipline imposed may be reversed if the agency fails to 
afford the licensee due process, which may constitute harmful error. Gonzalez v. Department of Health, 120 So.3d 234 
(Fla. 1st DCA 2013) (agency consideration of matters not alleged in administrative complaint warranted reversal); Valdez 
v. Dept. of Professional Regulation, Board of Pharmacy, 509 So.2d 976 (Fla. 3d DCA 1987). 

F.S. 120.569(1) provides that if a disputed fact arises in a ““120.57(2) hearing,” the hearing must be terminated and a 
“120.57(1) hearing” must be conducted unless all parties waive their right to a formal hearing. However, practitioners should 
be aware that it is incumbent on the party seeking a formal hearing to make this request and have it ruled on by the agency as 
soon as the disputed facts arise during the informal hearing. The failure to do so will result in a waiver of the issue on appeal. 
Gonzalez; Goodson v. Florida Dept. of Business & Professional Regulation, Division of Real Estate, 978 So.2d 195 (Fla. 1st 
DCA 2008). 
Recognizing the distinct possibility that an informal hearing may be required to be terminated when disputed facts arise, 
agency lawyers should seriously consider either refusing or objecting to the convening of such a hearing in the absence of an 
agreed upon statement of material facts that will form the sole factual record on which the hearing will be conducted. The 
agency, having investigated the case and having created the administrative complaint, in most cases, is in the best position to 
offer such a statement as the basis for an agreement before the hearing. Refusal of a party to sign an agreed upon statement of 
facts is an almost certain indication that an informal hearing is not likely going to resolve the matter. 
Licensees should also be wary of agreeing to a dismissal of counts in an administrative complaint that have disputed issues of 
material fact in exchange for an informal hearing on the remaining counts. The available penalties on the remaining counts 
may be substantial. Furthermore, a licensee who has actual notice of a hearing is not entitled to notice within 15 days that a 
request for a hearing has been granted or denied. Keen v. Dept. of Business & Professional Regulation, 920 So.2d 805 (Fla. 
5th DCA 2006). 
In Cohen v. Dept. of Professional Regulation, Board of Optometry, 407 So.2d 621 (Fla. 3d DCA 1982), the licensee elected a 
“120.57(2) hearing” but later claimed that the licensing board should have terminated the hearing in favor of a “120.57(1) 
hearing” when the licensee began disputing material facts. On review, the court upheld the agency’s action, finding that the 
licensee did not withdraw his election of a “120.57(2) hearing,” and was presenting matters in mitigation of the proposed 
penalty rather than disputing alleged facts. 
As a result of the 2003 amendment to the Medical Malpractice Act, F.S. Chapter 766, F.S. 456.073(5) was amended to 
provide that the determination of whether a health care licensee has violated the laws and rules regulating the profession, 
including a determination of the reasonable standard of care, is a conclusion of law to be determined by the board, or the 
department when there is no board, and is not a finding of fact to be determined by an administrative law judge. Ch. 
2003-416, § 20, Laws of Fla. This amendment reverses established case law holding that whether a licensee has deviated 
from the applicable standard of care is an issue of fact to be determined by the ALJ. See, e.g., Gross v. Dept. of Health, 
819 So.2d 997 (Fla. 5th DCA 2002); Hoover v. Agency for Health Care Administration, 676 So.2d 1380 (Fla. 3d DCA 1996); 
Nest v. Dept. of Professional Regulation, Board of Medical Examiners, 490 So.2d 987 (Fla. 1st DCA 1986). The amendment 
applies only to licensees who meet the definition of a “health care practitioner” found under F.S. 456.001(4); licensees 
under the umbrella of DBPR are not affected. See F.S. 455.225(5). 
Every administrative complaint ultimately alleges a violation of a statute or rule regulating the profession. A licensee who is 
unable to dispute facts such as identity, time, or place may be forced into a hearing before the regulatory board. Nevertheless, 
many of the grounds for disciplinary action are crucially dependent on the specific facts (e.g., whether the licensee made a 
deceptive or untrue representation in the practice, or whether the licensee delegated responsibilities to an individual who was 
not qualified by education, training, or experience). Practitioners representing licensees under DOH should pay close 
attention to their petitions for formal hearing to ensure that they are able to raise a disputed issue of material fact. 

b. Hearing Before Agency Head 
Licensees must advise the agency of their request for an F.S. 120.57(1) or (2) hearing within 21 days of receipt of the notice 
of agency decision. Fla. Admin. Code Rule 28-106.111(2). It is during this time that the attorney and the professional 
licensee/client must decide what type of hearing to elect. Part of this strategic decision includes weighing the advantages and 
disadvantages of having the case heard before the agency head rather than an administrative law judge. 
Occasionally, it is strategically advantageous to request and obtain a hearing before the agency head rather than an ALJ, 
particularly when the agency head is a collegial body made up primarily of members of the licensee’s profession, such as the 
State Board of Medicine or the State Board of Opticians. Licensing boards are made up primarily of the licensee’s peers. 
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They understand the licensee’s arguments without the need for expert witnesses, because they are experts themselves. On the 
other hand, such a jury of peers may be the toughest forum before which to argue, in which case strategy would dictate that 
the case be argued before an ALJ. 

c. Mitigation Of Penalty 
“F.S. 120.57(2) hearings” in license disciplinary cases should be chosen with caution. Although less expensive than 
“120.57(1) hearings,” they may have less desirable results. A “120.57(2) hearing” has strategic advantages when there are no 
disputes as to the factual allegations contained in the administrative complaint, and mitigating circumstances or application of 
the law to the factual allegations would result in a decision favorable to the licensee. A specific request to personally appear 
and present mitigating circumstances or legal defenses should be filed with the agency head. The licensee should ensure that 
the hearing record contains all matters necessary for potential judicial review. Counsel should advise the client to be ready to 
answer classic questions such as “what have you learned from this experience” or “how have you changed your practice as a 
result of this case.” A licensee who is able to properly answer such questions and provide specific steps undertaken to avoid 
future problems (i.e. additional training, continuing education, adoption of revised procedures, and the like) will be able to 
present a stronger case for mitigation. 

E. Failure To Respond To Administrative Complaint And Waiver Of Right To Hearing 
1. In General 

When a licensing agency is the petitioner and properly serves a complaint on a licensee, the licensee’s action after service of 
an administrative complaint is important in determining the rights and responsibilities of a petitioner agency. The failure by 
the agency to effect proper service and provide the licensee with timely notice should not subject the licensee to a 
determination that the licensee has waived the right to be heard and entry of a final order. In addition, if there is conflicting 
evidence on whether a licensee timely requested a formal hearing, the licensing Board involved should afford the licensee an 
evidentiary hearing on that issue. Campbell v. Dept. of Health, 233 So.3d 488 (Fla. 1st DCA 2017). However, if notice is 
received, a licensee who fails to request a hearing within the applicable time frame for requesting a hearing will be deemed to 
have “waive[d] the right to request a hearing” on matters covered by the notice. Fla. Admin. Code Rule 28-106.111(4). 
Nevertheless, even a final order entered after waiver of hearing must specify sufficient grounds to support the penalty 
imposed. If the agency’s disciplinary guidelines provide for revocation only on the finding of aggravating conditions or prior 
disciplinary history, failure to specify such in the final order will render it deficient. Arteaga v. State, Dept. of Business & 
Professional Regulation, Regulatory Council of Community Ass’n Managers, 54 So.3d 599 (Fla. 3d DCA 2011). 

2. Presentation Of Evidence 
If an administrative complaint has been properly served, with sufficient notice to advise the licensee of the charge or claim 
and the opportunity to present a defense, the licensee must file a response by requesting a hearing on the charges. See §§ 
6.3.D.1?6.2.D.2.c regarding the choice of type of hearing. The licensee’s failure to request a hearing sets the stage for a 
determination by the agency of a waiver of that right and the subsequent entry of a final order by the agency. Such a decision 
by the agency has sometimes been termed a ““default proceeding,” although the failure to respond to a charge or claim is 
actually the waiver of the right to be heard. 
So long as the agency has notified the licensee of the consequences of failing to respond, Giordano v. Dept. of Banking & 
Finance, 596 So.2d 712 (Fla. 1st DCA 1992); Florida State Board of Medical Examiners v. James, 175 So.2d 815 (Fla. 
3d DCA 1965), superseded by statute on other grounds 130 So.3d 285, and the agency relies only on the facts pleaded in the 
administrative complaint to make its determination, the agency is not required to place additional evidence into the record to 
substantiate the charges before taking action. Trisha’s One Stop, Inc., v. Office of Financial Regulation, 130 So.3d 285 (Fla. 
1st DCA 2014). However, reliance on factual material not pleaded in the complaint likely will require that such material 
meets standards for admissibility in order to be utilized by the agency as a basis for disciplinary action. Scott v. Dept. of 
Professional Regulation, 603 So.2d 519 (Fla. 1st DCA 1992). 
It is error for an agency not to place a request for an “F.S 120.57(1) hearing” on a collegial body agency’s agenda, and then 
enter a final order against the party requesting the hearing. See Ryan v. Dept. of Professional Regulation, 528 So.2d 382 (Fla. 
3d DCA 1988). 

3. Defense Of Excusable Neglect 
At one time, the application of the doctrine of “excusable neglect” could be used to avoid the consequences of failing to 
timely request a hearing. Rothblatt v. Dept. of Health & Rehabilitative Services, 520 So.2d 644 (Fla. 4th DCA 1988). 
However, in Cann v. Dept. of Children & Family Services, 813 So.2d 237, 239 (Fla. 2d DCA 2002), the court expressly held 
that the 1998 amendment to F.S. 120.569(2)(c), which provided that “[a] petition shall be dismissed if ... it has been untimely 
filed,” overruled Rothblatt. Ch. 2008-104, § 14, Laws of Fla. The Cann court found that whereas the doctrine of equitable 
tolling survived the 1998 amendment, the doctrine of excusable neglect did not. 
Other courts have followed the Cann decision. See, e.g., Klein v. Dept. of Education, 908 So.2d 1097 (Fla. 1st DCA 2005); 
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Patz v. Dept. of Health, 864 So.2d 79 (Fla. 3d DCA 2003); Whiting v. Florida Dept. of Law Enforcement, 849 So.2d 1149 
(Fla. 5th DCA 2003). Thus, practitioners should be aware that simply claiming neglect, however excusable, without 
additional equitable considerations, such as affirmatively showing that one was misled or lulled into inaction by the agency, 

Foley v. Dept. of Health, 839 So.2d 828 (Fla. 4th DCA 2003), was prevented by extraordinary circumstances from 
exercising one’s rights, or filed a timely response in the wrong forum, Belvue v. Florida Unemployment Appeals 
Commission, 812 So.2d 444 (Fla. 3d DCA 2001) (filing deemed timely even though filed in satellite agency office rather than 
with agency clerk), will not resuscitate a late-filed petition. 
A 2006 amendment to F.S. 120.569(2)(c) now specifically provides for the availability of equitable tolling as a defense to the 
untimely filing of a petition. 2006-82, § 6, Laws of Fla. A discussion of the elements required to establish equitable tolling 
can be found in Machules v. Dept. of Administration, 523 So.2d 1132 (Fla. 1988), and Aleong v. State, Dept. of Business 
& Professional Regulation, 963 So.2d 799 (Fla. 4th DCA 2007). 

4. Burden Of Proof 
Since State ex rel. Vining v. Florida Real Estate Commission, 281 So.2d 487 (Fla. 1973), a complaining regulatory 
agency or licensing board must carry its burden of proof against the licensee without any concomitant obligation on the 
licensee to offer evidence in defense of the charge. See Schwartz v. Florida Board of Pharmacy, 302 So.2d 423 (Fla. 1st 
DCA 1974). 
Even when a licensee does not respond to an administrative complaint after service, the agency must present at least a prima 
facie case supported by competent substantial evidence to support an enforceable final order. See McFall v. Florida State 
Board of Dental Examiners, 173 So.2d 458 (Fla. 2d DCA 1965); Florida State Board of Dental Examiners v. Feinglass, 166 
So.2d 686 (Fla. 3d DCA 1964). 
The Florida Supreme Court in Ferris v. Turlington, 510 So.2d 292 (Fla. 1987), held that the standard for meeting the 
burden of proof in professional license revocation proceedings is clear and convincing evidence, and suggested that the same 
standard applies to license suspension cases. See also §§ 6.3.K.2.a-6.3.K.3. The court later extended the clear and convincing 
burden of proof to disciplinary proceedings, which are penal in nature and implicate significant property rights, and the 
imposition of administrative fines. See Dept. of Banking & Finance, Division of Securities & Investor Protection v. 
Osborne Stern & Co., 670 So.2d 932 (Fla. 1996). But see South Florida Water Management District v. RLI Live Oak, LLC, 
139 So.3d 869 (Fla. 2014) (when legislature statutorily allows for civil penalty, but fails to specify agency’s burden of proof, 
the burden of proof is preponderance of evidence). See §§ 6.2.F, 6.3.K.2.a-6.3.K.3. Other courts have applied the clear and 
convincing standard to all professional license disciplinary proceedings. See Hoover v. Agency for Health Care 
Administration, 676 So.2d 1380 (Fla. 3d DCA 1996). The court in Ferris, however, left open the question as to whether a 
clear and convincing evidence standard is required when a licensing agency does not seek the suspension or revocation of a 
license, or whether a two-tier system allowing for a preponderance of the evidence standard could be appropriate in such 
cases if so provided by statute. Some licensing statutes have incorporated the two-tier standard suggested in Ferris. See, e.g., 

F.S. 458.331(3), 459.015(3), 460.413(6). 
F. Discovery 

1. In General 
Discovery should be initiated immediately after electing a hearing. F.S. 120.569(2)(f) and Fla. Admin. Code Rule 28-106.206 
provide that parties may obtain discovery through the means and in the manner provided in the Florida Rules of Civil 
Procedure. To that end, the officer presiding over the hearing is authorized to issue subpoenas, which are available as a matter 
of right, and to effect discovery on the written request of any party. F.S. 120.569(2)(f). It is common practice for 
administrative law judges to issue prehearing orders requiring that the parties confer about witnesses, evidence, and 
objections to both before the hearing. If the ALJ does not issue such an order, an attorney may request one. F.S. 
120.569(2)(o). 
Some agencies initiate discovery by filing interrogatories and requests for admissions along with the administrative 
complaint. This practice seems to have evolved from Rule 28-106.206, which permits initiation of discovery “[a]fter 
commencement of a proceeding.” It appears, however, that until an agency has received a petition for hearing and resolved 
whether it intends to treat the petition as a request for a formal or informal hearing, no “proceeding” has yet “commenced.” 
Practitioners should consider whether to object to early discovery efforts as unauthorized by law. 
After an administrative complaint has been filed, unlike before a probable cause finding, see § 6.3.B.4, one of the most 
effective methods of discovery is a request under the Public Records Law, F.S. Chapter 119, for all letters, reports, 
memoranda, and notes that the agency possesses pertaining to the licensee who is the subject of the administrative complaint. 
See Wait v. Florida Power & Light Co., 372 So.2d 420 (Fla. 1979), superseded by statute on other grounds as stated in 
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559 So.2d 397. The request for copies of agency records should be allencompassing and should be one of the first steps that 
the practitioner takes in preparing a defense to an administrative complaint. This will usually prevent the need for much 
formal discovery. Particular attention should be paid to investigative reports, which provide the basis for many administrative 
complaints. If an agency has ordered a transcript of a deposition or hearing it becomes a public record and can be obtained at 
the normal cost for such records, thus saving a client the reporter’s fee. State, Dept. of Health & Rehabilitative Services v. 
Southpointe Pharmacy, 636 So.2d 1377 (Fla. 1st DCA 1994). Practitioners should, however, investigate to determine what 
records are available, because the scope of available material that is subject to a public records request may vary by agency. 
See, e.g., F.S. 455.225(10), 456.073(10), 497.172. However, documents that are exempted from access under the 
Public Records Act may still be accessible through formal discovery. Practitioners who deem confidential information to be 
important to their case should be prepared to argue the necessity for access to such records and to tailor any request for access 
to the specific parameters of the case at hand, Dept. of Health v. Poss, 45 So.3d 510 (Fla. 1st DCA 2010). 
Interrogatories and requests for admissions should be considered for immediate service on the agency, based on an analysis 
of the records produced under the public records request. They should request the name of every person who has provided 
information to the agency relating to the administrative complaint. Specific requests should also be made for information 
relating to any contacts made by or to any person from the agency or any person complaining to the agency head. Depositions 
should also be taken of any investigators and complaining witnesses. 
Practitioners should obtain copies of all applicable agency rules, which must be published in the Florida Administrative Code 
and indexed by the Department of State. F.S. 120.54(1)(j). The department also publishes agency rules online, in a 
searchable format (available at www.flrules.org). A practitioner who has difficulty obtaining an agency’s rules may contact 
the Department of State. 
Failure by the agency representative to comply with a public records request may result in the imposition of sanctions and 
attorneys’ fees. See F.S. 119.10, 119.12. 
For further discussion of this issue, see Benton, Discovery in Professional Licensing Disciplinary Proceedings, 62 Fla. Bar J. 
65 (June 1988). 
There are important exemptions to the public records law in F.S. Chapter 119. For example, the District Court of Appeal, 
First District, recently held that a DBPR prosecutor’s memorandum with the prosecutor’s recommendation to a Probable 
Cause Panel on a reconsideration case was considered exempt from the public records law because of the exemption found in 

F.S. 119.071(1)(d) 1. Dettelbach v. Dept. of Business & Professional Regulation, 2018 WL 6441485 (Fla. 1st DCA 2018). 
This exemption states in pertinent part: 

[a] public record that was prepared by an agency attorney ... that reflects a mental impression, conclusion, litigation 
strategy, or legal theory of the attorney or the agency, and that was prepared exclusively for civil or criminal litigation or 
for adversarial administrative proceedings, or that was prepared in anticipation of imminent civil or criminal litigation or 
imminent adversarial administrative proceedings, is exempt from [ F.S.] 119.07(1) and [ Art. I, § 24(a), Fla. Const.] 
until the conclusion of the litigation or adversarial administrative proceedings. 

Dettelbach, at *3. 
The court in Dettelbach stated that, since an adversarial administrative proceeding had begun after the Probable Cause Panel 
previously authorized the filing of an Administrative Complaint, a memorandum from the DBPR prosecutor outlining the 
reasons for a recommendation of dismissal to a reconsideration meeting of the Probable Cause Panel was considered to have 
been “prepared exclusively for adversarial administrative proceedings,” and therefore was exempt from public disclosure. Id., 
at *4. The court went on to state that, if documents of this nature were not exempt, the DBPR prosecutor’s “opinion regarding 
the strength of the Department’s case could have prejudiced any effort by the probable cause panel to continue prosecution of 
the case—if it had chosen to do so.” Id., at *4. 

2. Sanctions 
An administrative law judge (ALJ) may impose sanctions, except contempt, for failure to comply with discovery orders. F.S. 
120.569(2)(f). ALJs also have the authority to control the conduct of hearings through the imposition of appropriate 
sanctions, other than contempt, on parties or their counsel. See Gopman v. Dept. of Education, 974 So.2d 1208 (Fla. 1st DCA 
2008) (expulsion of counsel appropriate sanction to preserve decorum of proceeding). However, dismissal is an appropriate 
sanction only in the most exceptional cases. 
In A Professional Nurse, Inc. v. State, Dept. of Health & Rehabilitative Services, 519 So.2d 1061 (Fla. 1st DCA 1988), the 
court held that a sanction prohibiting a party from presenting any evidence, resulting in a ruling against that party based on 
the failure to sustain the burden of proof, was tantamount to a dismissal, was overly severe, and constituted an abuse of 
discretion. In Mathis v. Florida Dept. of Corrections, 726 So.2d 389, 391 n.4 (Fla. 1st DCA 1999), the court held that 
administrative agencies “do not have inherent power to sanction parties by dismissing their claims,” and that the Public 
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Employees Relations Commission (PERC) lacked the authority to dismiss a claim for an employee’s failure to meet a 
deadline for filing a petition for issuance of a back-paycomputation form. 

3. Subpoena Of Patient Records 
Under F.S. 456.057(8)(a) 1, an agency may subpoena patient records without patient consent if the agency and the 
probable cause panel of the licensing board of the health care provider whose patient records are sought find: 

reasonable cause to believe that a health care practitioner has excessively or inappropriately prescribed any controlled 
substance specified in chapter 893 in violation of this chapter or any professional practice act or that a health care 
practitioner has practiced his or her profession below that level of care, skill, and treatment required as defined by this 
chapter or any professional practice act and also find that appropriate, reasonable attempts were made to obtain a patient 
release. 

Additional grounds allowing DOH to subpoena patient records without written authorization from the patient are found under 
F.S. 456.057(8)(a) 2-(8)(a) 4. Counsel should carefully review any subpoena and supporting affidavit(s) requesting such 

records to ascertain that all conditions supporting the release of such records, without patient authorization, have been 
satisfied. Unsupported or unspecific allegations regarding treatment below the standard of care or the efforts to obtain patient 
authorization should be challenged by a motion to quash. F.S. 456.057(9)(a) specifies that the subpoenaed records may be 
used by the agency and board solely for disciplinary proceedings and will be sealed and not available for inspection as public 
records. 
The District Court of Appeal, Second District, considered challenges to a subpoena for patient records under former F.S. 
455.241(2) (now F.S. 456.057(9)) in Nach v. Dept. of Professional Regulation, Board of Medical Examiners, 528 So.2d 
908 (Fla. 2d DCA 1988). The court initially quashed the subpoena because the department had not shown “reasonable cause” 
to justify its issuance, but ultimately upheld the subpoena based on supplementation to the appellate record. 
In cases when access to patients’ medical information may be necessary or relevant, the provisions of the Health Insurance 
Portability and Accountability Act of 1996 (HIPAA) will likely come into play. The federal regulations addressing access to 
patient records have been promulgated by the United States Department of Health and Human Services, under the authority 
of HIPAA, and are codified in parts 160, 162, and 164 of Title 45, Subchapter C, of the Code of Federal Regulations (CFR). 
Additional state rules addressing HIPAA issues may be found in the Florida Statutes and the Florida Administrative Code. 
Counsel should be aware that access to patient records is subject to stringent federal standards protecting patient 
confidentiality, and state agencies take their HIPAA responsibilities very seriously. 

4. Licensee’s Right To Protective Order From Discovery Deposition 
A professional licensee has the right to remain silent as guaranteed by the Fifth Amendment to the United States Constitution. 
See § 6.3.A.4.a. A professional licensee under license disciplinary prosecution may object to discovery that requires a waiver 
of that right. Moreover, a licensee may be able to raise privacy claims to overbroad agency access to personal data preserved 
in electronic form. Menke v. Broward County School Board, 916 So.2d 8 (Fla. 4th DCA 2005). 
Confusion may arise when principles of criminal and civil law are applied to issues in professional license disciplinary cases. 
F.S. 120.569(2)(f) states that the rules of discovery in civil cases apply in administrative cases conducted under the APA. 
Case law interpreting rules of discovery and the right against selfincrimination, which is interpreted most often in criminal 
cases, is applicable in resolving discovery issues. 
In criminal prosecutions, the defendant does not have to give deposition testimony if the right to remain silent is invoked. The 
defendant may take the stand at trial without prior announcement, and the prosecutor may have to cross-examine without the 
benefit of having deposed the defendant. In administrative proceedings, however, the District Court of Appeal, First District, 
has held that the right to remain silent does not bar questioning a witness or party who may invoke the privilege. Patchett v. 
Commission on Ethics, 626 So.2d 319 (Fla. 1st DCA 1993). As a result, taking the deposition of a party or witness who may 
have the right to invoke the privilege is generally not precluded. Sugarmill Woods Civic Ass’n, Inc. v. Southern States 
Utilities, 687 So.2d 1346 (Fla. 1st DCA 1997). The licensee must interpose specific objections to specific questions, and the 
presiding officer, rather than the witness, decides whether a question tends to incriminate. Hargis v. Florida Real Estate 
Commission, 174 So.2d 419 (Fla. 2d DCA 1965). 

G. Motion Practice 
Motion practice may be used at different stages of the administrative process. Some motions, such as those for more definite 
statement, dismissal, or recusal, must be made early. Others, such as motions to exclude evidence or motions in limine, are 
appropriate only during the evidentiary hearing. See Fla. Admin. Code Rule 28-106.204 regarding motion practice in general. 
The following specific motions are among those that may be used in administrative proceedings: 

• Motion for more definite statement of matter alleged by an agency in an “ “F.S. 120.57(1) hearing.” 
• Motion to exclude evidence as irrelevant, immaterial, or unduly repetitious, see F.S. 120.569(2)(g), or as objectionable 
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hearsay, Rule 28-106.213(3). 
• Motion in limine. 
• Motion to compel discovery, including sanctions for failure to comply with discovery. See F.S. 120.569(2)(f). 
• Motion challenging documentary evidence. See F.S. 120.569(2)(h). 
• Motion to officially recognize material for which judicial notice would be granted. See F.S. 120.569(2)(i); Rule 
28-106.213(6). 
• Motion to expedite discovery. See Rule 28-106.206. 
• Motion for disqualification of an administrative law judge. See F.S. 

120.569(2)(a); Lee Memorial Health System v. State, Agency for Health Care Administration, 910 So.2d 892 (Fla. 1st DCA 
2005) (ALJ cannot reach merits of legally sufficient motion to disqualify). 

• Motion to disqualify agency personnel from sitting in any agency proceeding. See F.S. 120.665; Jones v. Florida Keys 
Community College, 984 So.2d 556 (Fla. 3d DCA 2008) (member of board who fired teacher could not sit as hearing 
officer in subsequent administrative hearing); Charlotte County v. IMC-Phosphates Co., 824 So.2d 298 (Fla. 1st DCA 
2002) (in determining whether to disqualify agency head, various government roles played by agency head must be 
considered when weighing whether actions taken in those roles created reasonable fear of bias or predisposition on part of 
person seeking fair and impartial hearing). 
• Motion to withdraw as counsel or qualified representative. See Rule 28-106.105. 
• Motion to consolidate separate matters involving similar issues of law or fact. See Rule 28-106.108. 
• Motion to notify interested persons who are not parties of the existence of the proceedings. See Rule 28-106.109. 
• Motions in opposition to a petition or administrative complaint, including motions to dismiss or to strike. Motions to 
dismiss must be filed within 20 days of service of the petition or administrative complaint. See Rule 28-106.204(2). 
• Motion to amend petition, administrative complaint, or response to petition or administrative complaint. See Rule 
28-106.2015; Rule 28-106.202. Such motions should be granted even up to and during the hearing unless prejudice to the 
other party is shown. Optiplan, Inc. v. School Board of Broward County, 710 So.2d 569 (Fla. 4th DCA 1998), citing 

Key Biscayne Council v. State, Dept. of Natural Resources, 579 So.2d 293 (Fla. 3d DCA 1991). 
• Request for prehearing conference. See Rule 28-106.209. 
• Motion for continuance. See Rule 28-106.210. 
• Motion for extension of time to file an initial pleading. See Rule 28-106.111(3). 

All motions must be in writing unless stated orally on the record during a hearing. Rule 28-106.204(1). To protect the 
interests of the client, if the practitioner anticipates making oral motions at a hearing, the hearing should be recorded by a 
court reporter and specific rulings should be obtained from the presiding officer. The non-moving parties have a right to file a 
response within 7 days of service. Id. No reply to a response is allowed without leave being granted by the presiding officer. 
ALJs rarely hold hearings on motions and, as a result, failure to file a response likely will result in the ALJ acting on the 
motion, standing alone. 
Practitioners are cautioned that Rule 28-106.204(3) mandates that a movant include on any motion, except a motion to 
dismiss, a statement of the other party’s position. If the movant is unable to contact the other party, simply stating that fact is 
insufficient; the moving party “must provide information regarding the date(s) and method(s) by which contact was 
attempted.” Id. ALJs take this requirement very seriously and may deny any motion that does not include such a statement. 
During the course of the administrative proceeding, it occasionally becomes necessary to request hearings on various motions 
and preliminary matters. Telephone hearings may be used to avoid traveling to Tallahassee or other distant cities for brief 
oral hearings. A telephone hearing can be arranged with the consent of all parties and the presiding officer by setting a 
telephone conference call for a particular date and time. The advantages of a telephone hearing are savings of time and 
expense and avoidance of travel. For motion hearings, telephone hearings are now standard operating procedure at DOAH. 

H. Court Reporters 
The agency that transmitted the petition to DOAH or initiated the proceeding must preserve the testimony at the final hearing. 
Fla. Admin. Code Rule 28-106.214(1). Practitioners should not take for granted that any hearing other than the final hearing 
will be recorded by a court reporter. At least 10 days before the final hearing, however, the agency must advise the parties of 
the method that will be used to record testimony. Rule 28-106.214(2). Often, in the case of collegial bodies, consideration of 
recommended orders and oral argument on exceptions to recommended orders at regular agency meetings are recorded 
electronically rather than by a court reporter. These electronic recordings are transcribed by agency staff and occasionally 
result in inaccurate transcriptions. Practitioners representing licensees, therefore, may wish to have the protection of a 
certified court reporter to preserve an accurate record for judicial review. Because DOAH no longer provides court reporters, 
practitioners should make their own arrangements to have a court reporter present. 

I. Expert Witnesses 
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The use of expert witnesses is beneficial in cases involving professional licenses. Charges against licensees often involve 
alleged deviations from general standards of professional practice or allegations of impropriety in professional practice. 
Consultation with expert witnesses often reveals strengths and weaknesses in the licensee’s defense. Agencies often resort to 
the use of expert witnesses to prove the allegations. Careful discovery by deposition of the agency’s expert witnesses is 
essential to a responsible defense of the licensee. 
An expert witness in a professional discipline case is generally not required to hold a Florida license in the profession to give 
an expert opinion on that particular profession. Martuccio v. Dept. of Professional Regulation, Board of Optometry, 622 
So.2d 607 (Fla. 1st DCA 1993). However, if a physician licensed under F.S. Chapter 458 (medicine), F.S. Chapter 459 
(osteopathic medicine), or F.S. Chapter 466 (dentistry) is the party against whom, or on whose behalf, expert testimony about 
the prevailing standard of practice is offered, the expert witness must be licensed under the appropriate chapter, or possess a 
valid expert witness certificate issued under F.S.458.3175, 459.0066, or 466.005. See F.S. 766.102(12), At least 
two courts have found that a physician expert’s false statements in a medical malpractice case were actionable by the 
physician’s licensing board as a “false report ... in the practice of medicine.” Joseph v. District of Columbia Board of 
Medicine, 587 A.2d 1085, 1086 (D.C. 1991); Mississippi State Board of Medical Licensure v. Harron, 163 So.3d 945, 949 
(Miss. Ct.App. 2014) (“unprofessional conduct which includes but is not limited to, being guilty of any dishonorable or 
unethical conduct likely to deceive, defraud or harm the public”). However, another court held directly to the contrary, stating 
that acting as an expert witness does not fall within the definition of the practice of medicine. Missouri Board of 
Registration for the Healing Arts v. Levine, 808 S.W.2d 440 (Mo. Ct.App. 1991). Florida’s courts have not directly ruled on 
the issue. However, in Fullerton v. Florida Medical Ass’n, Inc., 938 So.2d 587 (Fla. 1st DCA 2006), the court strongly 
implied that a medical doctor’s testimony at trial does not constitute the provision of health care services and should therefore 
enjoy the same privilege that is extended to a witness’s testimony in the course of a judicial proceeding. An argument might 
be made that the privilege precludes a professional disciplinary action based on an allegation that the testimony was below 
the applicable standard of practice. But see In re Higby, 414 S.W.3d 771 (Tex. Ct.App. 2013). 
Practitioners should note the holding in Robinson v. Florida Board of Dentistry, Dept. of Professional Regulation, 
Division of Professions, 447 So.2d 930 (Fla. 3d DCA 1984), which states that, with regard to a particular treatment, the 
opposing testimony of a single professional who subsequently treated the patient, without more, does not constitute 
competent substantial evidence to support the suspension of a professional license, because the testifying professional has an 
interest in having his or her course of treatment recognized as being the correct one. This case, however, does not stand for 
the proposition that a single witness’s testimony can never provide clear and convincing proof that a licensing or practice act 
has been violated, at least as long as the testimony is not offered as the expert testimony of a subsequently treating 
professional. See Marcelin v. State Dept. of Business & Professional Regulation, Construction Industry Licensing Board, 753 
So.2d 745 (Fla. 3d DCA 2000); Werner v. State, Dept. of Insurance & Treasurer, 689 So.2d 1211 (Fla. 1st DCA 1997). 
Historically, in determining the admissibility of novel scientific evidence, administrative law judges followed the test set 
forth in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), 34 A.L.R. 145. In 2013, however, the Florida Legislature 
enacted Ch. 2013-107, § 1, Laws of Fla., which amended F.S. 90.702 and 90.704, rejecting the use of the Frye test, 
and adopted the standard used in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U. S. 579, 113 S.Ct. 2786, 125 
L.Ed.2d 469 (1993). See General Electric Co. v. Joiner, 522 U.S. 136, 118 S.Ct. 512, 139 L.Ed.2d 508 (1997), 177 
A.L.R. Fed. 667; Kumho Tire Co. v. Carmichael, 526 U.S. 137, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999); Fed.R.Evid. 
702. 
The Florida Supreme Court recently declined to adopt the Daubert test. See In re Amendments To Florida Evidence Code, 
210 So.3d 1231 (Fla. 2017). Additionally, the Florida Supreme Court recently held that the Daubert amendment 
unconstitutionally infringes on the court’s rulemaking authority. DeLisle v. Crane Co., 43 FLW S459 (Fla. 2018). While 
the District Court of Appeal, First District, has adopted the Daubert test (See Conley v. State, 129 So.3d 1120 (Fla. 1st DCA 
2014)), this case was decided after the Florida Legislature enacted Ch. 2013-107, § 1, Laws of Fla., but before the Florida 
Supreme Court declined to adopt the Daubert test in 2017 and held that the Daubert amendment was unconstitutional in 
2018. The District Court of Appeal, First District, also issued an opinion stating that Daubert applies to administrative 
proceedings. See SDI Quarry, Inc. v. Gateway Estates Park Condominium Ass’n, 249 So.3d 1287, 1293 (Fla. 1st DCA 2018) 
(“Although the Florida Supreme Court has declined to adopt [the Daubert amendment to F.S. 90.702] to the extent it was 
procedural ... the amendment would still apply in administrative proceedings under [F.S. Chapter 120], which are not 
governed by the rules of procedure promulgated by the Florida Supreme Court.”). Even though SDI Quarry, Inc. was decided 
before DeLisle, the Florida Supreme Court in DeLisle did not comment on the continued applicability of Daubert to 
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administrative proceedings under F.S. Chapter 120. 
As stated in SDI Quarry, Inc., the Florida Evidence Code has not been directly applied by the Florida Legislature to DOAH 
proceedings. The Florida Supreme Court recently reiterated this “longstanding general rule” that the rules of evidence “do not 
strictly apply in administrative proceedings.” Florida Industrial Power Users Group v. Graham, 209 So.3d 1142, 1145-1146 
(Fla. 2017). Evidentiary determinations at DOAH are governed by the standards set out in F.S. 120.569(2)(g) and 120.57(1), 
and Fla. Admin. Code Rule 28-106.213. Since these provisions allow admission of “all other evidence of a type commonly 
relied upon by reasonably prudent persons in the conduct of their affairs shall be admissible, whether or not such evidence 
would be admissible in a trial in the courts of Florida,” F.S. 120.569(1)(g). At present, it appears that some ALJs are applying 
the Daubert test in DOAH proceedings but some are not, see The Collection, LLC v. Jaguar Land Rover North America, 
DOAH Case Nos. 13-0338, 13-4967, 14-0157 (DOAH, May 22, 2015) (Daubert test and F.S. 90.702 not applicable in 
administrative proceedings), appeal pending 3D15-2082, Agency for Health Care Administration v. 1351 Golden LLC, 
DOAH Case No. 15-1098 (DOAH, Dec. 4, 2015) (admissibility of expert testimony subjected to Daubert and F.S. 90.702 
standards), the application of the newly adopted Daubert test to DOAH proceedings awaits ALJ and case law precedent. 

J. Venue 
Fla. Admin. Code Rule 28-106.207 is a general venue provision. The particular licensing statute should be examined to 
determine whether venue is specified. If venue is not specified, the hearing should be held in the area of residence of the 
licensee or where most of the witnesses are located. It is sometimes advantageous, however, to request that the hearing be 
held in a place other than where the licensee resides to minimize local adverse publicity for the professional client. 
Practitioners should note that under Rule 28-106.107(2), venue may be waived by failing to timely respond to the initial order 
issued by the administrative law judge. 

K. Conduct Of Hearing 
1. In General 

Chapters 4 and 5 of this manual should be consulted for a discussion of the conduct of administrative hearings under F.S. 
120.569 and 120.57(1)-(2). In professional and occupational license disciplinary hearings, the agency seeking to discipline 
the licensee has the burden of proof. Compare Balino v. Dept. of Health & Rehabilitative Services, 348 So.2d 349 (Fla. 1st 
DCA 1977), and State Dept. of Agriculture & Consumer Services v. Strickland, 262 So.2d 893 (Fla. 1st DCA 1972). See § 
6.3.E.4. 
It is important to remember that, under F.S. 120.57(1)(f), proffers of proof, and objections and rulings on them, are a part of 
the record. If a proffer of proof or objection is made and a ruling is not obtained, the ruling cannot be made a part of the 
record and may be waived. A strong effort should be made, therefore, to obtain a ruling on offered proof and objections and 
to make certain that the overruled evidence or testimony is proffered in the record for judicial review. 

2. Burden Of Proof 
a. In General 

As previously stated, the agency prosecuting a license disciplinary complaint has the burden of proof of establishing a 
violation of the applicable licensing statute. F.S. 120.57(1)(j) provides that “[f]indings of fact shall be based upon a 
preponderance of the evidence, except in penal or licensure disciplinary proceedings or except as otherwise provided by 
statute.” The statute does not provide further guidance with regard to the burden of proof in penal and licensure disciplinary 
proceedings. Therefore, one must look to the applicable licensing statute and case law to resolve burden of proof issues. 
The Florida Supreme Court has determined that license revocation proceedings are penal in nature and has adopted the clear 
and convincing standard as the correct burden of proof in proceedings involving the imposition of administrative fines, 
license suspension, and license revocation. Dept. of Banking & Finance, Division of Securities & Investor Protection v. 
Osborne Stern & Co., 670 So.2d 932 (Fla. 1996); Ferris v. Turlington, 510 So.2d 292 (Fla. 1987). 
The court in Ferris specifically rejected establishing the “nebulous sliding scale standard of evidence as ‘substantial as the 
consequences’ to be suffered.” Id. at 294. It did not, however, specifically state that all penalties imposed in penal and 
license disciplinary proceedings require clear and convincing proof. It can be argued that penalties other than administrative 
fines, suspension, and revocation of licenses that do not deprive a licensee of “substantial rights in property,” Osborne 
Stern & Co., 670 So.2d at 935, may not require proof by clear and convincing evidence. But see Hoover v. Agency for Health 
Care Administration, 676 So.2d 1380 (Fla. 3d DCA 1996). 
The issue has been clouded further by the opinion of the District Court of Appeal, First District, in Borrego v. Agency for 
Health Care Administration, 675 So.2d 666, 667 (Fla. 1st DCA 1996), in which the court held that the penalties of a 
reprimand, administrative fine, suspension, and term of probation imposed on a physician were “remedial rather than 
punitive.” A reviewing court may look to the statute under which discipline is being imposed to determine the required 
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burden of proof. Latham v. Florida Commission on Ethics, 694 So.2d 83 (Fla. 1st DCA 1997), not followed as dicta on 
other grounds 195 So.3d 1177. Some professional licensure statutes have been amended to include specific language 
regarding burden of proof. See, e.g., F.S. 458.331(3), 460.413(6). Other statutes, such as F.S. 409.175(2)(f), have 
effectively defined licenses granted under the statute as not being “professional” licenses and, thus, the clear and convincing 
evidentiary standard for punitive action to be taken against the license does not apply. Florida Dept. of Children & Families 
v. Davis Family Day Care Home, 160 So.3d 854 (Fla. 2015); Haines v. Dept. of Children & Families, 983 So.2d 602 (Fla. 
5th DCA 2008); M.H. v. Dept. of Children & Family Services, 977 So.2d 755 (Fla. 2d DCA 2008). 
The Florida Supreme Court recently held that when an agency is entitled to recover a “civil penalty” in a “court of competent 
jurisdiction” but fails to specify the agency’s burden of proof, the court’s established burden of proof in Osborne Stern & Co. 
is inapplicable; rather, the burden of proof is preponderance of the evidence. South Florida Water Management District v. 
RLI Live Oak, LLC, 139 So.3d 869, 870 (Fla. 2014). 

b. Definition Of “Clear And Convincing” 
The District Court of Appeal, First District, defined the term “clear and convincing evidence” in Smith v. Dept. of Health 
& Rehabilitative Services, 522 So.2d 956 (Fla. 1st DCA 1988). The issue in Smith was the sufficiency of the evidence on 
which a food stamp recipient was disqualified for fraudulently failing to report income. Applicable federal regulations 
required that the violation be proved by clear and convincing evidence. The court stated that: 

“[c]lear and convincing evidence” is an intermediate standard of proof, more than the “preponderance of the evidence” 
standard used in most civil cases, and less than the “beyond a reasonable doubt” standard used in criminal cases.... “Clear 
and convincing evidence requires that the evidence must be found to be credible; the facts to which the witnesses testify 
must be precise and explicit and the witnesses must be lacking in confusion as to the facts in issue. The evidence must be 
of such weight that it produces in the mind of the trier of fact a firm belief or conviction, without hesitancy, as to the truth 
of the allegations sought to be established.” 
Id. at 958 [internal citations omitted]; see also In re Davey, 645 So.2d 398 (Fla. 1994). Applying the definition of clear 

and convincing evidence, the court found that the decision to disqualify the food stamp recipient, based solely on 
documentary evidence with an absence of witnesses, was insufficient to meet this heavy burden of proof and reversed the 
final order. 

3. Presenting Testimony And Evidence After Moving For Dismissal 
An attorney representing a licensee in a disciplinary case may face a dilemma as to whether to move for dismissal of the 
charges without presenting evidence or by relying on the weakness of the prosecution’s case. 
The licensing agency has the burden of proving the charges. At the close of the agency’s case, the attorney representing the 
professional licensee may move for dismissal. The ALJ, however, does not have the specific authority to grant the motion 
with prejudice, even if valid grounds exist. The ALJ must submit all rulings on motions to dismiss in the form of a 
recommended order to the agency head for adoption by final order. The agency head may disagree with the ALJ and find that 
its prosecutors proved the charges. The agency head will not have the benefit of evidence presented on behalf of the licensee 
if the licensee chose to rest on the strength of the motion to dismiss. If the agency head decides that the licensee waived the 
opportunity to present evidence at the hearing, the licensee will face an adverse final order. This leaves the licensee with the 
recourse of appeal, requesting reversal of the adverse final order and a remand to the ALJ for the opportunity to present 
evidence. 
On the other hand, the presentation of evidence in a case that should be dismissed exposes the licensee and other witnesses to 
needless examination and cross-examination. Although a prudent attorney presents evidence on behalf of the licensee to 
avoid an adverse final order, the evidence presented may provide the basis for an adverse final order by the agency head 
reversing an ALJ’s recommendation of dismissal in favor of the licensee, even if the prosecution failed to prove its case 
before resting. 

L. Proposed Recommended Orders 
1. In General 

“All parties shall have an opportunity ... to submit proposed findings of facts and orders.” F.S. 120.57(1)(b). F.S. 120.57(1)(f) 
includes proposed findings as part of the record in “120.57(1) hearings.” Fla. Admin. Code Rule 28-106.215 reiterates the 
right to file proposed recommended orders. 
Proposed findings of fact assist ALJs in considering the issues. The process can reveal strong and weak points in the case. 
Proposed findings of fact can frame evidence supporting the issues, confirm or dispel gut reactions, and correct 
misimpressions and mistakes. The process helps to create a recommended order reflecting the reasoning of the ALJ after due 
deliberation and exploration of issues. For useful guidance in drafting proposed recommended orders, see Stampelos, 
Adjudication of Disputed Issues of Fact Under the APA, 78 Fla. Bar J. 45 (May 2004). 
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2. Drafting Dilemma 
In license disciplinary cases, an attorney representing the licensee may face a dilemma in proposing findings of fact, 
conclusions of law, and penalties about whether to argue that the evidence does not substantiate the charges, thereby ignoring 
any penalty or mitigation of penalty issues, or to concentrate on convincing the ALJ that the penalty should be mild. This 
leaves a prudent attorney in the position of arguing in the alternative to cover all bases, diluting the effect of a strong position 
that there is no evidence of guilt. This dilemma cannot be avoided under the current statutory scheme. 

M. Penalties 
1. In General 

Penalties must be based on statutory authority. See Art. I, § 18, Fla. Const.; Continental Construction Co. v. Board of 
Trustees of Internal Improvement Trust Fund, 464 So.2d 204 (Fla. 1st DCA 1985). In the absence of legislative intent to the 
contrary, the statutory penalty in effect at the time the alleged wrongdoing occurred, rather than at the time of the 
prosecution, applies. Young v. Altenhaus, 472 So.2d 1152 (Fla. 1985). In AAA Guaranteed Mortgage, Inc. v. State, Dept. 
of Banking & Finance, Division of Finance, 517 So.2d 761 (Fla. 2d DCA 1987), a fine was imposed and the mortgage 
broker’s license revoked. The revocation was affirmed by the court; however, the imposition of a fine was reversed, because 
the statute authorizing its imposition did not exist at the time the misconduct occurred and its retroactive application was 
therefore improper. See also McFarlin v. State, Dept. of Business Regulation, Division of Pari-Mutuel Wagering, 405 So.2d 
255 (Fla. 3d DCA 1981). 
Consistent agency decision-making is a goal of the APA, and stare decisis is a core principle of the American system of 
justice that should be applied in administrative proceedings. Gessler v. Dept. of Business & Professional Regulation, 627 
So.2d 501 (Fla. 4th DCA 1993), dismissed 624 So.2d 624, superseded by statute on other grounds 686 So.2d 651. As such, 
agencies are expected to at least discuss the precedents created in previous orders or general agency practice, which, from a 
jurisprudential standpoint, one would reasonably expect the agency to address, overrule, or distinguish before rendering a 
subsequent final order. Bethesda Healthcare System, Inc. v. Agency for Health Care Administration, 945 So.2d 574 (Fla. 4th 
DCA 2006); Martin Memorial Hospital Ass’n v. Dept. of Health & Rehabilitative Services, 584 So.2d 39 (Fla. 4th DCA 
1991). 
Agencies use penalties to establish policy in license disciplinary cases. A penalty imposed within a statutory range establishes 
what penalty may be expected in later, similar cases. In Plante v. Dept. of Business & Professional Regulation, Division of 
Pari-Mutuel Wagering, 716 So.2d 790 (Fla. 4th DCA 1998), an agency’s refusal to consider evidence of its prior imposition 
of penalties in similar cases, presented at the time the agency was considering the appropriate penalty to impose, denied the 
licensee the right to rely on the agency’s precedents and was therefore reversible error. Inconsistent imposition of penalties is 
arbitrary or capricious agency action and has been found to be reversible error under F.S. 120.68. See University 
Community Hospital v. Dept. of Health & Rehabilitative Services, 472 So.2d 756 (Fla. 2d DCA 1985); Hopwood v. State 
Dept. of Environmental Regulation, 402 So.2d 1296 (Fla. 1st DCA 1981). However, courts have deferred to agency 
discretion to impose any authorized penalty notwithstanding apparent fact-based allegations of inconsistent agency 
disciplinary practice in the case at bar. Aldrete v. Dept. of Health Board of Medicine, 879 So.2d 1244 (Fla. 1st DCA 2004). 
No cases have discussed the precedential value of agency final orders setting penalties that have been adopted in negotiated 
stipulations or consent agreements. It is unclear how evidence of previous penalties imposed in similar cases resolved by 
stipulation or consent agreement might limit the ability of an agency to impose a particular penalty in an F.S. 120.57(1) or 
120.57(2) hearing. 
Each agency must have a current subject-matter index identifying of final orders rendered before July 1, 2015, and 
identifying the location of the subject matter index on the agency’s website. F.S. 120.53(5). Before 1992, this provision 
specified all rules and orders issued or adopted after January 1, 1975. However, in 1991 the legislature removed the specific 
reference to January 1, 1975. Ch. 91-30, § 2, Laws of Fla. This change has been interpreted to mean that agencies are 
required to maintain and provide a subject-matter index only from March 1, 1992, the effective date of the amendment. 
Caserta v. Dept. of Business & Professional Regulation, 686 So.2d 651 (Fla. 5th DCA 1996). The failure to comply with F.S. 
120.53 was previously presumed to be a material error in procedure on judicial review. F.S. 120.68(8) (1995). In the 1996 
APA revisions, this presumption was deleted. See F.S. 120.68(7)(c). The failure to comply may still result in judicial 
prohibition against the prosecution of licensees. Gessler. 
Former F.S. 120.53(2)(a) used to allow agencies to designate an official reporter to publish and index agency orders. In 2015, 
this statute was changed and this provision was removed. However, the definition of the term ““official reporter” still remains 
in F.S. 120.52(12). In 2008, the APA was amended to allow agencies to use DOAH’s website, and thus take advantage of 
the website’s editing and indexing tools, as the mechanism by which an agency can meet its obligation to index orders. 
Former F.S. 120.53(2)(a). After the 2015 amendments to F.S. 120.53, each agency shall electronically transmit a certified 
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text-searchable copy of each agency final order listed in F.S. 120.53(2), rendered on or after July 1, 2015, to a centralized 
electronic database of agency final orders maintained by DOAH. F.S. 120.53(1). As such, practitioners should peruse the 
DOAH website for agency final orders and as a resource for researching an agency’s application of its penalty options. 

2. Authority For Administrative Law Judges To Recommend Penalties 
Recommended orders in license disciplinary cases must contain recommended penalties. F.S. 120.57(1)(k). Administrative 
Law Judges (ALJs) should refer to penalties previously imposed by a particular agency in recommending penalties, and 
practitioners should use agency indexes of final orders as required in F.S. 120.53(1), see § 6.3.M.1, to offer recommendations 
on an appropriate penalty or disposition to the ALJ. An ALJ’s penalty recommendation need not always completely resolve 
the scope of the penalty. Thus, an ALJ’s order recommending a period of probation or suspension, or imposing another form 
of discipline such as restitution, may provide that the specific terms of discipline will be set by the board or agency on entry 
of the final order. Courts will not interfere with the agency’s exercise of discretion in imposing such terms as long as the 
terms are statutorily authorized and reasonably related to the basis for the discipline. Mendez v. Florida Dept. of Health, 943 
So.2d 909 (Fla. 1st DCA 2006). 
Some agencies, such as regulatory boards within DBPR, DACS, DFS, and DOH, are required to promulgate disciplinary 
guidelines by rule. 
The ALJ’s attention in cases involving such an agency should always be directed to the appropriate disciplinary guidelines in 
the agency’s rules. An ALJ’s recommended penalty based on agency precedent, gleaned from a meaningful subject-matter 
index and reference to the disciplinary guidelines set forth in agency rules, helps to achieve consistency and fairness. 
Examination of the subject-matter index or the Florida Administrative Law Reporter (FALR), if designated as the official 
agency reporter should also reveal whether a particular charge is likely to result in suspension, revocation, probation, a 
reprimand, or a fine. Most agency rules providing disciplinary guidelines, however, also provide for deviation based on 
mitigating or aggravating circumstances. 
In Criminal Justice Standards & Training Commission v. Bradley, 596 So.2d 661 (Fla. 1992), the Court agreed with the 
dissent in Hambley v. Dept. of Professional Regulation, Division of Real Estate, 568 So.2d 970 (Fla. 2d DCA 1990), 
disapproved 596 So.2d 661, and held that former F.S. 120.57(1)(b)10 (now F.S. 120.57(1)(l)) did not require that the agency 
overturn findings or legal conclusions before modifying an ALJ’s recommended penalty in a disciplinary case. Because 
licensing agencies and individual boards have special expertise in their respective areas, and one of their primary functions is 
to determine the appropriate penalty for licenses that they regulate, F.S. 120.57(1)(l) requires a review of the entire record 
and clearly articulated reasons for an increase or decrease in the recommended penalty in the final order. The Bradley court 
stated: “We find that it is a primary function of professional disciplinary boards to determine the appropriate punishment for 
the misconduct of the professionals it regulates.” Id. at 663. This opinion clarified the ability of an agency to increase or 
decrease a penalty within the statutory parameters despite the recommendation of the ALJ. However, agency decisions 
modifying recommended penalties are being subjected to increased scrutiny by appellate courts, and reversals have been 
ordered when an agency does not articulate its reasons for changing the recommended penalty ““with particularity.” Yerks v. 
School Board of Broward County, 219 So.3d 844, 848 (Fla. 4th DCA 2017), review denied, 2018 WL 416825; Withers v. 
Blomberg, 41 So.3d 398, 400 (Fla. 2d DCA 2010); Cartaya v. Dept. of Business & Professional Regulation, 919 So.2d 611 
(Fla. 3d DCA 2006); Prysi v. Dept. of Health, 823 So.2d 823, 825 (Fla. 1st DCA 2002). When an agency adequately 
articulates in the record its reasons for changing the penalty recommended by an ALJ, the decision will be upheld. Kaplan v. 
Dept. of Health, Board of Osteopathic Medicine, 8 So.3d 391 (Fla. 5th DCA 2009); Lusskin v. Dept. of Health, 866 So.2d 
733 (Fla. 4th DCA 2004). 
In Vicaria v. Dept. of Health, 715 So.2d 285 (Fla. 3d DCA 1998), the court explained that the requirements of F.S. 
120.57(1)(l) (then F.S. 120.57(1)(j)) do not apply to “F.S. 120.57(2) hearings.” Therefore, the Board of Medicine was not 
required to explain, in a hearing that did not involve issues of disputed fact, why it imposed a penalty different from the one 
recommended by the department. 

3. Imposition Of Penalties By Professional Licensing Boards 
As noted in § 6.3.M.2, in addition to meaningful subject-matter indexes, the legislature requires licensing boards to adopt 
meaningful disciplinary guidelines to achieve consistent imposition of disciplinary penalties. F.S. 455.2273(1), 456.079(1), 

472.0355, and 497.154 require each of the boards to which the statutes apply, or the department if there is no board, to 
adopt by rule disciplinary guidelines applicable to each specific ground for disciplinary action that may be imposed by the 
board. The guidelines must specify a meaningful range of designated penalties based on the severity and repetition of specific 
offenses, it being the legislative intent (1) that minor violations be distinguished from those which endanger the public health, 
safety, or welfare; (2) that such guidelines provide reasonable and meaningful notice to the public of likely penalties which 
may be imposed for proscribed conduct; and (3) that such penalties be consistently applied by the board. F.S. 455.2273(2), 

ACRC October 2020 Agenda Page 101 of 278

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.53&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.53&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.57&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.53&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010763693&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010763693&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992063478&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I098239d80dc811d9821e9512eb7d7b26&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=2&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990142487&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992063478&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.57&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.57&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992063478&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_735_663&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)#co_pp_sp_735_663
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041622029&pubNum=0003926&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_3926_848&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)#co_pp_sp_3926_848
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041622029&pubNum=0003926&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_3926_848&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)#co_pp_sp_3926_848
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043614546&pubNum=0000999&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022682790&pubNum=0003926&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_3926_400&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)#co_pp_sp_3926_400
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022682790&pubNum=0003926&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_3926_400&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)#co_pp_sp_3926_400
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008197055&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008197055&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iab92bbc30d0811d9821e9512eb7d7b26&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=2&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002502935&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_735_825&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)#co_pp_sp_735_825
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018284617&pubNum=0003926&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018284617&pubNum=0003926&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004118335&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004118335&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998118414&pubNum=0000735&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.57&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.57&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.57&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS120.57&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS455.2273&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS456.079&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N43E432B073BF11DEB007ADCFB804DACC&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=2&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS472.0355&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS497.154&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS455.2273&originatingDoc=Ie418f4b92aab11e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Recommended)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I098239d80dc811d9821e9512eb7d7b26&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=2&contextData=(sc.Recommended)�
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iab92bbc30d0811d9821e9512eb7d7b26&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=2&contextData=(sc.Recommended)�
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N43E432B073BF11DEB007ADCFB804DACC&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=2&contextData=(sc.Recommended)�


PROFESSIONAL AND OCCUPATIONAL LICENSING, ADP FL-CLE 6-1  
 
 

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 31 
 

456.079(2), 472.0355(2), 497.154(2). 
The requirements of F.S. 455.2273 and 456.079 are similar to provisions made applicable to most DPR licensing boards in 
1979 by the legislature. For example, the Medical Practice Act, F.S. Chapter 458, which is identical to the language placed in 
other DBPR and DOH professional licensing board statutes, states: “The board [of Medicine] shall by rule establish 
guidelines for the disposition of disciplinary cases involving specific types of violations. Such guidelines may include 
minimum and maximum fines, periods of supervision or probation, or conditions of probation or reissuance of a license.” 

F.S. 458.331(5). The failure of a professional licensing board to adopt penalty guidelines may render the board unable to 
discipline licensees who have been found guilty of statutory violations for which there are no penalty guidelines. See 
Fernandez v. Florida Dept. of Health, Board of Nursing, 82 So.3d 1202 (Fla. 4th DCA 2012); Arias v. State, Dept. of 
Business & Professional Regulation, Division of Real Estate, 710 So.2d 655 (Fla. 3d DCA 1998). 
Despite the result reached in Fernandez and Arias, the court reiterated the generally recognized principle enunciated in 
Criminal Justice Standards & Training Commission v. Bradley, 596 So.2d 661 (Fla. 1992), that deviation from the 
disciplinary guidelines is allowed if a specific finding of mitigating or aggravating circumstances is made. See also 
Campbell, 233 So.3d at 490 (“Findings of aggravating circumstances are necessary only when the Board imposes a penalty 
other than that provided in the Department’s disciplinary guidelines. [F.S.] 456.079(3)”). A board, however, may not act 
arbitrarily or capriciously in imposing penalties. Appellate courts reviewing agency actions must remand the action to the 
agency if they find the agency’s exercise of discretion to be “[i]nconsistent with officially stated agency policy or a prior 
agency practice,” unless the deviation is explained by the agency. F.S. 120.68(7)(e) 3. 
Read together, F.S. 455.2273, 456.079, 472.0355, and 497.154, and the corresponding provisions placed in the 
professional licensing statutes, are strong legislative mandates for penalties based on meaningful guidelines consistently 
applied in a fair manner. The failure to impose penalties in conformance with the disciplinary guidelines will result in 
reversal of the penalty imposed, Gonzalez v. Department of Health, 124 So.3d 449 (Fla. 1st DCA 2013) (when penalty 
guideline permitted fines to only be imposed for each count in complaint, imposition of additional fine for each offense not 
charged in separate count was error), Kale v. Dept. of Health, 175 So.3d 815 (Fla. 1st DCA 2015) (board correctly 
determined that it could not suspend license pending resolution of criminal appellate proceedings while retaining power to 
revoke license if conviction affirmed when penalty guidelines provided that suspension and revocation were alternative 
penalties and both disciplinary statute and board’s penalty guidelines did not provide for melding two penalties). 
Practitioners should advise their clients about the collateral consequences of the imposition of discipline on their professional 
licenses. Disciplinary action taken by a board under DOH is usually reported to the National Practitioner Data Bank. If the 
licensee has professional licenses in other states, those states may open cases and seek to impose similar disciplinary action 
against the license(s) held in the other state(s). Insurance companies and other third-party payors may cancel provider status 
or insurance coverage. If the discipline includes a suspension of the license, the Office of Inspector General of the 
Department of Health and Human Services may pursue an exclusion from participation in federally funded health care 
programs. Licensees should also be advised that they may have statutory or contractual obligations to report disciplinary 
actions to other states, insurance companies, or hospital credentialing committees. 

4. Judicial Review 
Each licensing statute provides penalties that may be imposed on a licensee for violations. These may include license 
revocation or suspension, probation, a fine, limitation of the professional or occupational practice, or refusal to renew. 
License disciplinary grounds are strictly construed, and a licensing agency may impose penalties only on grounds enumerated 
in and activities regulated by the licensing statute. See Federgo Discount Center v. Dept. of Professional Regulation, 452 
So.2d 1063 (Fla. 3d DCA 1984); Bach v. Florida State Board of Dentistry, 378 So.2d 34 (Fla. 1st DCA 1980). Licensing 
agencies, however, may exercise discretion in imposing penalties. For example, an agency can impose a suspension but 
suspend all or a part of the period in favor of probation or a fine, or it can impose a fine instead of, or in combination with, 
suspension or probation. See also School Board of Pinellas County v. Noble, 384 So.2d 205 (Fla. 1st DCA 1980); Dossick v. 
Florida State Board of Osteopathic Medical Examiners, 359 So.2d 12 (Fla. 3d DCA 1978). However, there are limits to what 
ends an agency may tailor a penalty. For example, in Kale the court held that, while an agency may modify or tailor penalties 
in order to retain jurisdiction to take subsequent action, it is unclear if they are able to do so if the subsequent action is 
revocation. Kale v. Dept. of Health, 175 So.3d 815 (Fla. 1st DCA 2015). 
Appellate courts generally have not disturbed a licensing agency’s imposed penalty without a showing of abuse of discretion, 
even though a lesser penalty may be justified based on the evidence. See G & B of Jacksonville, Inc. v. State, Dept. of 
Business Regulation, Division of Beverage, 362 So.2d 951 (Fla. 1st DCA 1978). It should be noted that even though F.S. 
120.57(1)(b) 9 (1977) required agencies to review the entire record before increasing a penalty recommended by a hearing 
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officer, agencies were not required to explain the rationale behind the increase. See Florida Real Estate Commission v. 
Webb, 367 So.2d 201 (Fla. 1979). 
Since the Florida Supreme Court’s decision in Webb, courts have been reluctant to disturb penalties imposed by agencies on 
the theory that the agencies are delegated that authority and are best able to exercise discretion in determining the appropriate 
penalties. Webb has led to greater deference to agencies’ penalties on judicial review. “So long as the agency imposes a 
penalty prescribed by law, it has acted within the range of its discretion and the penalty may not be overturned by the 
reviewing court except in situations where an agency’s findings were in part reversed.” Id. at 203. 
In response to Webb, legislation was enacted requiring licensing agencies to state their reasons for deviating from penalties 
recommended by ALJs. Ch. 99-379, § 6, Laws of Fla. (99). F.S. 120.57(1)(l) provides that “[t]he agency may accept the 
recommended penalty in a recommended order, but may not reduce or increase it without a review of the complete record and 
without stating with particularity its reasons therefor in the order, by citing to the record in justifying the action.” Courts have 
continued to recognize the wide discretion of licensing boards to determine appropriate penalties to be imposed. See, e.g., 
Criminal Justice Standards & Training Commission v. Bradley, 596 So.2d 661 (Fla. 1992); Vicaria v. Dept. of Health, 715 
So.2d 285 (Fla. 3d DCA 1998); Walker v. Florida Dept. of Business & Professional Regulation, 705 So.2d 652 (Fla. 5th 
DCA 1998). 
An agency’s failure to state with particularity the reasons for changing an ALJ’s recommended penalty and to provide record 
citations in support of its order was a basis for reversal and remand in Prysi v. Dept. of Health, 823 So.2d 823 (Fla. 1st 
DCA 2002). On the other hand, an agency’s decision to increase the penalty recommended by an ALJ was sustained in 
Lusskin v. Dept. of Health, 866 So.2d 733 (Fla. 4th DCA 2004), in which the agency explicitly stated its reasons for the 
penalty increase based on the facts found by the ALJ (i.e., the licensee’s failure to adhere to a rehabilitation contract and lack 
of acceptance of responsibility for such failure). 
Although agencies occasionally impose penalties for violations of statutes with which licensees are not charged, this is a 
violation of due process and constitutes reversible error. See Wray v. Dept. of Professional Regulation, Board of Medical 
Examiners, 435 So.2d 312 (Fla. 1st DCA 1983). See also Van Ore v. Board of Medical Examiners, 489 So.2d 883 (Fla. 5th 
DCA 1986). In Schepp v. School Board of Broward County, 506 So.2d 1108 (Fla. 4th DCA 1987), a penalty imposed on a 
teacher was remanded because the school board considered a finding of misconduct with which the teacher was not charged, 
even though the misconduct was a lesser included offense in the offense with which the teacher was charged, because the 
licensee was not put on notice of the charges. 
In the absence of legislative intent to the contrary, statutory penalties in effect at the time of prosecution but not at the time 
the misconduct occurred do not apply and will not be upheld. Furthermore, in Arias v. State, Dept. of Business & 
Professional Regulation, Division of Real Estate, 710 So.2d 655, 661 (Fla. 3d DCA 1998), the court reversed the agency’s 
action “because any future creation and application of penalty guidelines ... would constitute an ex post facto application of 
law.” 
In Decola v. Castor, 519 So.2d 709 (Fla. 2d DCA 1988), the agency, in determining a penalty, considered a memorandum 
that referred to allegations outside the record but to which the licensee had referred in depositions. The court held that, 
although improper, this was harmless error because the penalty was based on competent substantial evidence consisting of 
stipulated matters in the record and facts admitted by the appellant. 

N. Exceptions To Recommended Orders And Responses To Exceptions 
Parties have the opportunity to file written exceptions to the Administrative Law Judge’s (ALJ’s) recommended order within 
15 days of entry of the order. F.S. 120.57(1)(k). Exceptions must identify the disputed portion of the recommended order by 
page number and paragraph, explain the legal basis for the exception, and include any relevant and specific citations to the 
record. Failure to do so relieves the agency of the need to rule on the exception. Id. The written exceptions must be faxed or 
e-mailed to all parties for whom a fax number or e-mail address is provided on the same day that they are filed with the 
agency. Id.; Fla. Admin. Code Rules 28-106.217(1)-(2). Rule 28-106.217(3) allows parties to file responses within 10 days of 
service of exceptions. No additional time is allowed for service by mail. Rule 28-106.217(4). 
District courts of appeal have recognized the importance of meaningful rulings on exceptions. In Iturralde v. Dept. of 
Professional Regulation, 484 So.2d 1315 (Fla. 1st DCA 1986), the court reversed the revocation of a medical doctor’s license 
because the Board of Medicine failed to explicitly rule on exceptions to a hearing officer’s recommended order. In Lloyd v. 
Dept. of Professional Regulation, 473 So.2d 720 (Fla. 4th DCA 1985), the court reversed a final order revoking a real estate 
salesperson’s license because the Florida Real Estate Commission failed to rule with particularity on exceptions to the 
recommended order filed by the salesperson. The case was remanded to the agency with instructions to explicitly rule on the 
exceptions. 
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Revisions to the APA in 1996 undermined the basis on which these courts concluded that agencies are required to rule on 
each exception. The requirement previously found under F.S. 120.59(2), that final orders include rulings on each 
proposed finding submitted by the parties, has been deleted from F.S. Chapter 120. Ch. 96-159, § 24, Laws of Fla. In Life 
Care Centers of America, Inc. v. Sawgrass Care Center, Inc., 683 So.2d 609 (Fla. 1st DCA 1996), the court stated that 
agencies that receive recommended orders remain under a duty to address exceptions that have been filed in a timely fashion. 
The court cited Iturralde in support of this holding. Unfortunately, the court appeared to have overlooked the impact of the 
change in the APA that resulted in removal of the model rule that, at the time of Iturralde, required agencies to rule on each 
proposed finding of fact filed by the parties. Filing exceptions to an ALJ’s recommended order is not a prerequisite to review 
by an appellate court. See Ace Delivery Service, Inc. v. Boyd, 100 So.2d 417 (Fla. 1958); Florida Dept. of Law 
Enforcement, Criminal Justice Standards & Training Commission v. Dukes, 484 So.2d 645 (Fla. 4th DCA 1986). However, 
the failure to file exceptions to recommended findings of fact will result in a determination by a reviewing court that the party 
has failed to preserve any objection to the findings of fact or to whether the violation found was properly charged. 
Commission on Ethics v. Barker, 677 So.2d 254 (Fla. 1996); Mehl v. Office of Financial Regulation, 859 So.2d 1260 (Fla. 1st 
DCA 2003); Worster v. Dept. of Health, 767 So.2d 1239 (Fla. 1st DCA 2000). For an agency to consider matters that should 
have been filed as exceptions but were not, and then include such findings in a final order, is a fundamental violation of due 
process and reversible, and is not subject to the rule of preservation. Withers v. Blomberg, 41 So.3d 398 (Fla. 2d DCA 2010). 

O. Issuance Of Final Order 
1. Agency Review Of Complete Record 

After a licensee has filed exceptions and written arguments to a recommended order, it is often wise to request oral argument. 
Oral arguments before the agency head to consider exceptions to recommended orders can provide a meaningful opportunity 
to impress on the agency head interpretations of the record that are favorable to the licensee, particularly before a collegial 
body such as a licensing board, because boards have a natural diversity of professional and personal opinions. 
In cases when recommended orders are favorable to the licensee, oral arguments can urge adoption of the recommended 
order without change or rejection of any exceptions filed to the recommended order by the agency’s prosecutor. Because F.S. 
120.57(1)(l) generally does not allow an agency to modify or reject findings of fact found in the recommended order or to 
render a decision adverse to the licensee without first reviewing the complete record, the licensee’s attorney must ensure that 
the agency head, whether a single person or a collegial body, has reviewed the complete record. Practitioners should ensure 
that the agency head has before it a copy of the transcript and record of the case and, in the case of collegial body agency 
heads, ensure that there are enough copies for all members. When comments by the agency head indicate that the agency did 
not review the entire record, or when the complete record and transcript are not available for each member of a collegial body 
agency head, practitioners should note these facts in the record on appeal. 
During oral argument, attorneys can “walk” agency heads through the record in a brief time, referring to page numbers and 
lines in the transcript, summarizing testimony, and referring to documentary evidence. This type of well-prepared 
presentation assists agency heads and can show how adverse findings of fact and conclusions of law should be rejected and 
favorable findings of fact and conclusions of law should be adopted. 

2. Proceedings 
It is improper for an agency head to consider new evidence or testimony outside of the record of the hearing when reviewing 
an Administrative Law Judge’s (ALJ’s) recommended findings of fact or conclusions of law. Hodge v. Dept. of 
Professional Regulation of State of Florida, 432 So.2d 117 (Fla. 5th DCA 1983), superseded by statute on other grounds 565 
So.2d 1384. The record of a hearing before an ALJ, as defined under F.S. 120.57(1)(f), is the only record that an agency may 
cite in modifying a recommended order or penalty under F.S. 120.57(1)(l). Evidence on the record may appropriately be 
argued by the parties in support of mitigating or aggravating circumstances that the agency should consider in determining 
the correct penalty. Ong v. Dept. of Professional Regulation, 565 So.2d 1384 (Fla. 5th DCA 1990). Although a statement 
may be made by the licensee, additional evidence outside the record is prohibited from being considered by the board. 
Lieberman v. Dept. of Professional Regulation, Board of Medicine, 573 So.2d 349 (Fla. 5th DCA 1991). However, a licensee 
is apparently not foreclosed from arguing the appropriateness of the penalty recommended by the ALJ, even if the licensee 
does not take issue with the recommended findings of fact and conclusions of law. Under such circumstances, a licensee is 
entitled to a de novo review of the penalty alone, as long as adequate notice of that intent is given to the agency. Rupp v. 
Dept. of Health, 963 So.2d 790 (Fla. 3d DCA 2007). 
Although it is generally recognized that agencies are prohibited from considering nonrecord evidence in determining an 
appropriate penalty in ““F.S. 120.57(1) hearing,” the holding in Mazurek v. Dept. of Business & Professional Regulation, 
Division of Real Estate, 711 So.2d 199 (Fla. 5th DCA 1998), raises many significant questions regarding the consideration of 
“newly discovered” evidence. During the penalty phase of a “120.57(2) hearing” in Mazurek, the Florida Real Estate 
Commission expressed disbelief at the respondent’s mitigation information. After completion of the hearing, the respondent 
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obtained an affidavit intended to overcome the commission’s doubts. The District Court of Appeal, Fifth District, found that 
“justice require[d]” a remand to allow the commission to hold a new penalty hearing to consider the respondent’s evidence. 
Id. at 200. Such factual disputes are inappropriate in a “120.57(2) hearing,” and unless it is placed in the record before the 
ALJ, evidence of mitigation should not be admissible during the agency’s consideration of a recommended order. As 
provided in F.S. 120.57(1)(l), an agency’s review of a recommended penalty made by an ALJ is limited to the complete 
record as delineated in F.S. 120.57(1)(f), and no provision is made in the statute for any additional evidentiary proceeding on 
the question of mitigation or aggravation of a penalty before the agency. The court in Mazurek did not address the possibility 
or necessity of converting the proceeding from a “120.57(2) hearing” to a “120.57(1) hearing.” On remand, because the 
matter was resolved by a stipulation between the parties, these procedural questions were not resolved. 
Collegial agency heads often request the licensee’s appearance at the meeting at which the recommended order is considered. 
Although this is common practice, agencies generally cannot require such an appearance. Furthermore, there is no 
requirement that a licensee be under oath when appearing before a board considering the recommended order, as is the 
custom of most licensing boards. An attorney representing a licensee before an agency head considering the recommended 
order is advised to suggest that the licensee not appear. If the licensee does appear, the practitioner should not allow any 
questions to be posed to the licensee and should insist that the agency head rely on the record of the hearing. This avoids 
“muddying the record” with questions that open doors through which the lawyer and client are unprepared to enter. Attorneys 
should be careful to note for the appellate record any attempts at coercion that the agency head might make to encourage the 
licensee to answer questions. Although refusing to answer questions or to be sworn in can create tension for a licensee 
appearing before an agency head, answering questions from licensing board members may lead to misinterpreted statements 
that can be damaging to the licensee. 
Attorneys unfamiliar with licensing board meetings at which recommended orders are considered are often surprised by the 
differences between these settings and administrative hearings and judicial proceedings. There is no neutral third party to 
whom to object. The collegial body is the ““judge” in this setting and may also be perceived as an adversary. Practitioners 
should remember that the agency prosecutor, rather than the board, is the actual adversary in this situation. Practitioners 
should address the collegial body in its quasi-judicial role without drawing the collegial body into an adversarial posture. If 
the collegial body appears to act unfairly, the lawyer must rely on the transcript of the meeting to reflect the character of the 
proceedings. As in any other judicial setting, a lawyer representing a licensee must be careful to protect the record and ensure 
that any errors are recorded. 

3. Time Limitations 
Final orders must be rendered within 90 days after conclusion of the hearing if conducted by an agency, within 90 days of 
receipt of the recommended order if the hearing was conducted by an administrative law judge, or within 90 days after the 
agency has received the written and oral material it authorized to be submitted if there has been no hearing. F.S. 
120.569(2)(l). As a practical matter, agency heads, particularly collegial body heads, have difficulty meeting these time 
limits. Some collegial body agencies find it difficult to call meetings within the 90-day period or are without funds to do so. 
Accordingly, even though judicial decisions have considered violation of the 90-day final order requirement in terms of 
prejudicial effects, see, e.g., Dept. of Transportation v. Courtelis Co., 436 So.2d 92 (Fla. 1983), licensees should seldom 
waive the 90-day time period for rendering the final order. This can have the effect of putting pressure on the agency to meet 
the 90-day deadline and can lay a predicate for judicial review. See also School Board of Leon County v. Weaver, 556 
So.2d 443 (Fla. 1st DCA 1990); School Board of Sarasota County v. Florida Public Employees Relations Commission, 382 
So.2d 1361 (Fla. 2d DCA 1980). 
Although it is inherently difficult to demonstrate how a delay in the imposition of a final order of discipline resulted in 
prejudice to a licensee, final orders have occasionally been reversed for gross abuse of the 90-day time period. See 

Pinellas County v. Florida Public Employees Relations Commission, 379 So.2d 985 (Fla. 2d DCA 1980). The District 
Court of Appeal, Fourth District, in Kasdaglis v. Dept. of Health of State, 827 So.2d 328 (Fla. 4th DCA 2002), reversed a 
disciplinary order for, among other reasons, failure to render a written decision within the statutory time frames, citing the 
deleterious practical effects of the discipline imposed by the agency pending entry of the final order. However, when an 
affected party is partially responsible for the delay, a final order is less likely to be reversed for violation of the 90-day 
period. See School Board of Sarasota County. In licensing cases, violation of the 90-day period has not been a ground for 
reversal of a final order absent a showing of prejudice to the licensee. See Lewis v. Dept. of Professional Regulation, 410 
So.2d 593 (Fla. 2d DCA 1982); Lucas v. Board of Real Estate, 401 So.2d 912 (Fla. 4th DCA 1981). 

4. Collegial Body Psychology In Considering Final Orders 
Many professional and occupational licensing statutes are administered by a collegial body agency head. Except for the 
Governor and Cabinet, which sit as agency heads for several professional licensing actions, collegial bodies usually consist of 
members of the regulated profession, with a few lay members appointed to represent the public. The members are appointed 
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by the Governor and usually serve without compensation. When a meeting is called, the members must take time from their 
usual professions, occupations, or vocations to prepare for and attend the collegial body’s meetings. Agencies headed by 
collegial bodies have agency employees assigned as staff to conduct the day-to-day operations of the agency. Collegial body 
members often have little knowledge of or experience in the operation of state government, the APA, or the legal process. 
Often, individual members are not as familiar with applicable statutes, rules, and regulations as the lawyer appearing before 
them presenting legal arguments. Accordingly, collegial bodies are often dependent on representations of their staff, who can 
be the practitioner’s hidden adversary. 
It is not unusual for a collegial body to meet infrequently because of scheduling problems, lack of funds, or other problems 
attendant to getting several people together at one time. Business meeting agendas, therefore, may be long and 
time-consuming, and the materials to be reviewed are often sent to individual members in one large packet. Practitioners 
should bear in mind that their agenda item is one of many and that the attention of the collegial body is being stretched. It is 
essential for lawyers to be prepared and to present arguments succinctly, keeping in mind that individual members may not 
have had time before the meeting to fully review all of the matters to be discussed at the meeting. It is advisable for attorneys 
to submit to each individual agency member materials that the practitioner wishes to have reviewed, rather than depend on 
agency staff to furnish the materials to the agency members. If possible, it is advantageous to appear before the agency early 
in the agenda. 
Even though a practitioner may have been representing a licensee before an ALJ for many months, it is not wise to assume 
that agency members are familiar with the case. Although agency members may not be attorneys, they are generally experts 
in the profession or occupation that they are regulating. Agency members should be treated as experts, and valuable argument 
time should not be wasted explaining what they already know. If possible, practitioners should attend one or more meetings 
of the agency to become familiar with the individual agency members before appearing on behalf of a client. 
Counsel should be alert to any irregularities in the decision-making process of the collegial body. Discovery may have 
revealed conflicts that individual members may have on a matter before the agency. See F.S. 112.313; Oldham v. Rooks, 
361 So.2d 140 (Fla. 1978); State v. Dinsmore, 308 So.2d 32 (Fla. 1975). As a result, an agency head or member thereof may 
be subject to a motion to disqualify. Failure to properly dispose of such a motion will result in reversal, Diaz de la Portilla v. 
Florida Elections Commission, 857 So.2d 913 (Fla. 3d DCA 2003), or provide the basis for a writ of prohibition, Lee 
Memorial Health System v. State, Agency for Health Care Administration, 910 So.2d 892 (Fla. 1st DCA 2005). See Port 
Everglades Pilots Ass’n v. Florida-Caribbean Cruise Ass’n, 170 So.3d 952 (Fla.1st DCA 2015). In the case of a collegial 
body, a motion to disqualify directed to a specific member must be ruled upon by the member at issue not by the body as a 
whole, Biscayne Bay Pilots, Inc. v. Florida Caribbean-Cruise Ass’n, 160 So.3d 559 (Fla.1st DCA 2015). F.S. 286.012 
requires collegial body members to vote on every official action or ruling when present unless there appears to be a conflict 
of interest that the member must disclose. See City of Hallandale v. Rayel Corp., 313 So.2d 113 (Fla. 4th DCA 1975). F.S. 
120.665(1) governs disqualification of agency officers for “bias, prejudice, or interest.” See Charlotte County v. 
IMC-Phosphates Co., 824 So.2d 298 (Fla. 1st DCA 2002). Practitioners should also be alert to whether a quorum is present. 
See Johnson v. Board of Architecture & Interior Design, Dept. of Business & Professional Regulation, 634 So.2d 666 (Fla. 
2d DCA 1994). 

5. Authority To Reconsider And Vacate A Prior Final Order 
Neither the Florida Administrative Procedure Act nor any rule of procedure provides for the filing of a motion for rehearing 
of final agency action. Nevertheless, case law recognizes that an agency has inherent or implied power to reopen a cause to 
reconsider the action taken therein, where the proceeding is in essence a judicial one. Reich v. Dept. of Health, 868 So.2d 
1275 (Fla. 1st DCA 2004). See also Stasinos v. State, Dept. of Business & Professional Regulation, 209 So.3d 18 (Fla. 4th 
DCA 2016). However, this power must be exercised before an appeal from the original order has been filed or before such an 
order has become final by the lapse of time to file a timely notice of appeal. Reich, 868 So.2d at 1276. In the event that the 
final order has an error or needs clarification, a motion to correct final order or a motion for rehearing may be appropriate. 
However, practitioners must keep in mind that the time to file an appeal is not stayed during the pendency of such motions. In 
Stasinos, a notice of administrative appeal and motion for reconsideration were filed with the board on the last day for filing, 
and the parties subsequently filed an agreed motion to relinquish jurisdiction to the board for the purpose of considering the 
motion for rehearing. 

P. Stays Of Final Orders Pending Appeal 
The APA guarantees supersedeas as a matter of right, on reasonable conditions, in license suspension or revocation cases 
“unless the court, upon petition of the agency, determines that a supersedeas would constitute a probable danger to the health, 
safety, or welfare of the state.” F.S. 120.68(3). Fla.R.App.P. 9.190(e)(2)(C) provides: 

When an agency has suspended or revoked a license other than on an emergency basis, a licensee may file with the court a 
motion for stay on an expedited basis. The agency may file a response within 10 days of the filing of the motion, or within 
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a shorter time period set by the court. Unless the agency files a timely response demonstrating that a stay would constitute 
a probable danger to the health, safety, or welfare of the state, the court shall grant the motion and issue a stay. 

These provisions “clearly [place] the onus on the agency to present to the court sufficient documentation to overcome the 
‘stay as a matter of right’ provision.” Iturralade v. Dept. of Professional Regulation, 482 So.2d 375, 376 (Fla. 1st DCA 
1985). In Iturralade, the court was convinced, on petition by DPR, that a stay would endanger the health, safety, or welfare 
of the public because of the numerous findings of the appellant’s malpractice set out in the final order of revocation. Later, in 
Iturralde v. Dept. of Professional Regulation, 484 So.2d 1315 (Fla. 1st DCA 1986), the court reversed the final order of 
revocation because of the board’s failure to rule explicitly on the appellant’s exceptions to the hearing officer’s order 
recommending revocation, and remanded the case to the board for an express ruling on the exceptions. 
Iturralade was discussed in Old Timers Restaurant & Lounge, Inc. v. State, Dept. of Business Regulation, Division of 
Alcoholic Beverages & Tobacco, 483 So.2d 463, 464 (Fla. 1st DCA 1986): 

Iturralade does not hold that the mere recitation of the violations for which a licensee has been found guilty will always 
show a danger to the health, safety or welfare of the public. While there may be times, such as certain cases involving 
medical malpractice, when the findings of guilt will suffice, such is not always the case. To hold otherwise would permit 
denial of the stay in every instance, effectively nullifying the stay provision of section 120.68(3). 

Ticktin v. Dept. of Professional Regulation, 532 So.2d 47 (Fla. 1st DCA 1988), is an example of a case when denial of a stay 
was appropriate. Dr. Ticktin was found guilty of gross malpractice by underestimating the age of the fetus of a 16-year-old 
girl by four months and performing an abortion in the last trimester of pregnancy when not necessary, in violation of former 
F.S. 390.001(2). The court denied the requested stay of his six-month suspension, stating: 

We are not impressed by the fact that no evidence was presented that appellant had engaged in other third trimester 
abortions at the Tampa abortion clinic. Given the remarkably gross nature of the appellant’s violation occurring as it did in 
a practice requiring the utmost care and sensitivity in the making of extremely grave decisions, we believe that, should 
appellant be allowed to continue his medical practice pending this appeal, there is substantial risk that other violations may 
occur involving serious and irremediable harm to those affected by appellant’s conduct and decisions as a physician. The 
Department has clearly demonstrated that this is a case in which a stay should be withheld. 

Ticktin, 532 So.2d at 49. 
On the other hand, Smith v. Dept. of Business & Professional Regulation, 159 So.3d 1017 (Fla. 1st DCA 2015) discusses 
considerations that militate in favor of granting a stay. The court noted: 

the fraud on the part of the appellant’s subordinate has been halted, and the appellee makes no showing of a probable 
danger to the health, safety, or welfare of the state beyond speculation that because one of the appellant’s subordinates 
committed fraud, another might do the same. The appellee presents no actual evidence of past or present misconduct on the 
part of any of the appellant’s remaining agents, or any evidence of ongoing negligence on the appellant’s part beyond what 
is alleged in the administrative complaint, and we accordingly decline to override the automatic stay provision of [ [F.S.] 
120.68(3). 

Id. at 1019. 
Traditionally, Florida courts have not granted stays of lesser penalties such as fines, reprimands, or probation. See Hunt v. 
Dept. of Professional Regulation, Board of Psychological Examiners, 558 So.2d 156 (Fla. 1st DCA 1990). When the order 
does not impose suspension or revocation, the licensee has the burden to show a factual basis for any stay, and the agency is 
not required to show a probable danger to the public health, safety, or welfare. Silver Show, Inc. v. Dept. of Business & 
Professional Regulation of State of Florida, Division of Alcoholic Beverages & Tobacco, 763 So.2d 348 (Fla. 4th DCA 
1998). Such penalties do not remove the licensee’s ability to practice the chosen profession during the pendency of the 
appeal, and, if the agency’s action is reversed following an appeal, such penalties can be rectified on behalf of the licensee. 
As a result of Rule 9.190(e)(2)(C), a stay as of right, absent the agency showing immediate danger to the public, may be 
sought by motion filed directly with the appellate court; no preliminary application to the agency need be made. Ludwig v. 
Dept. of Health, 778 So.2d 531 (Fla. 1st DCA 2001); see also Committee Note to 2000 amendment of Rule 9.190. 

Q. Emergency Or Summary Suspension Of Licenses 
1. In General 

F.S. 120.60(6) authorizes an agency to summarily suspend a license “[i]f the agency finds that immediate serious danger to 
the public health, safety, or welfare requires emergency suspension, restriction, or limitation of a license.” In its order of 
emergency or summary suspension, the agency must show compliance with requirements similar to those imposed by F.S. 
120.54(4) relating to emergency rulemaking. Under F.S. 120.60(6), the agency may take such emergency action only if: 

(a) The procedure provides at least the same procedural protection as is given by other statutes, the State Constitution, or 
the United States Constitution; 
(b) The agency takes only that action necessary to protect the public interest under the emergency procedure; and 
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(c) The agency states in writing at the time of, or prior to, its action the specific facts and reasons for finding an immediate 
danger to the public health, safety, or welfare and its reasons for concluding that the procedure used is fair under the 
circumstances. The agency’s findings of immediate danger, necessity, and procedural fairness are judicially reviewable. 
Summary suspension, restriction, or limitation may be ordered, but a suspension or revocation proceeding pursuant to ss. 
120.569 and 120.57 shall also be promptly instituted and acted upon. 

Fla. Admin. Code Rule 28-106.501(3) requires an agency to initiate formal suspension or revocation proceedings under F.S. 
120.569, 120.57, and 120.60 within 20 days after taking emergency action, unless otherwise provided by law. The 14-day 
notice requirement of F.S. 120.569(2)(b), however, does not apply and, thus, a hearing may be held at any time provided 
““adequate” notice is given to the party. Thompson v. Dept. of Business & Professional Regulation, 985 So.2d 61 (Fla. 5th 
DCA 2008). Moreover, upon initiation of formal proceedings by the issuance of an administrative complaint, the agency 
must promptly act upon a request for an administrative hearing filed by the respondent, Failer v. State, Dept. of Health, 139 
So.3d 359 (Fla. 1st DCA 2014) (court ordered agency to promptly rule on hearing request and continued stay of ESO in 
meantime). 
Accordingly, the individual licensing statute and rules should be studied to determine procedures peculiar to the agency for 
emergency license suspensions. Failure by the agency to initiate a prompt hearing after emergency suspension will result in 
the setting aside of an emergency suspension on due process grounds. See Stock v. Dept. of Banking & Finance, 584 So.2d 
112 (Fla. 5th DCA 1991); Aurora Enterprises, Inc. v. State, Dept. of Business Regulation, 395 So.2d 604 (Fla. 3d DCA 
1981). Such a challenge to an emergency order will be successful even if the term of the suspension has run. See Oakcrest 
Early Education Center, Inc. v. Dept. of Children & Families, 936 So.2d 1174 (Fla. 5th DCA 2006). 
A prompt hearing after the imposition of an emergency suspension is particularly important when an appellate court refuses 
to grant a stay of the emergency suspension. This fact is obvious because an emergency suspension remains in effect pending 
a formal suspension or revocation hearing and final disposition of the issue. However, the right to an expeditious hearing is 
not absolute. The failure on the part of the agency to hold a timely hearing will not result in a dismissal of the charges unless 
the licensee can demonstrate prejudice resulting from the delay. Heshmati v. Dept. of Health, 983 So.2d 632 (Fla. 5th DCA 
2008). 
The court in Tauber v. State Board of Osteopathic Medical Examiners, 362 So.2d 90 (Fla. 4th DCA 1978), upheld the 
validity of emergency license suspension proceedings provided under F.S. 120.60(6). In Tauber, the State Board of 
Osteopathic Medical Examiners had issued notice by certified mail of an emergency hearing to consider the emergency 
suspension of an osteopath’s license. The notice of hearing was received by the licensee two days before the hearing, and the 
order suspending the osteopath’s license was issued five days after the hearing. The court noted that the notice requirements 
for an emergency suspension are different from the notice requirements for final revocation or suspension of a license under 
F.S. 120.60(5), stating that there would be no need for the legislature to have adopted F.S. 120.60(6) if a temporary or 
summary suspension and a final suspension mandated the same procedural notice requirements. “The Legislature has 
specifically provided for summary suspension when an agency finds an immediate serious danger to the public health, safety 
or welfare and promptly institutes formal proceedings subsequent to the summary suspension.” Tauber, 362 So.2d at 92. 
The court in Tauber also addressed the question of procedural due process in emergency suspension proceedings. Quoting the 
United States Supreme Court in Mathews v. Eldridge, 424 U.S. 319, 334, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976), the Tauber 
court stated: 

These decisions underscore the truism that ‘[d]ue process,’ unlike some legal rules, is not a technical conception with a 
fixed content unrelated to time, place and circumstances.... [D]ue process is flexible and calls for such procedural 
protections as the particular situation demands. Fundamentally, due process requirements are satisfied if an opportunity for 
a meaningful hearing is provided prior to the final deprivation of a property interest. 

Id. 
Every element necessary for an emergency suspension order must appear on the face of the order. Sanchez v. State Dept. of 
Health, 225 So.3d 964 (Fla. 1st DCA 2017). When issuing an emergency order, an agency must specify the underlying facts 
and reasons for finding an immediate danger to the public health, safety, or welfare, and a reviewing court should not accept 
a general conclusory prediction of harm. Crudele v. Nelson, 698 So.2d 879 (Fla. 1st DCA 1997); Witmer v. Dept. of 
Business & Professional Regulation, Division of Pari-Mutuel Wagering, 631 So.2d 338 (Fla. 4th DCA 1994). Thus, 
allegations of historical bad conduct, even if that conduct constituted a public danger at the time it occurred, will not be 
sufficient to meet the “immediacy” element unless facts or nonconclusory allegations implying the likelihood of present 
danger are also contained in the order. See Bio-Med Plus, Inc. v. State, Dept. of Health, 915 So.2d 669 (Fla. 1st DCA 2005). 
See also Omulepu v. State, Dept. of Health, 198 So.3d 1046, 1047 (Fla. 1st DCA 2016) (“where the past conduct 
significantly pre-dates the emergency order and there is nothing else in the licensee’s history that would support an inference 
of continuing bad conduct, allegations of past harm standing alone are insufficient to support the emergency suspension or 
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restriction of a license”). 
F.S. 120.54(4)(a) 2 requires that an agency’s emergency suspension order be narrowly tailored to protect the public from 

the danger asserted, and reviewing courts have rejected total suspensions or overly broad restrictions on practice. Applebaum 
v. State, Dept. of Health, 718 So.2d 908 (Fla. 3d DCA 1998); Cunningham v. Agency for Health Care Administration, 677 
So.2d 61 (Fla. 1st DCA 1996); Henson v. Dept. of Health, 922 So.2d 376 (Fla. 1st DCA 2006). An agency should include a 
discussion in the order as to why the extent of the suspension imposed is necessary to protect the public and why less onerous 
restrictions would not suffice. See Preferred RV, Inc. v. Dept. of Highway Safety & Motor Vehicles, Division of Motor 
Vehicles, 869 So.2d 713 (Fla. 1st DCA 2004); Webber v. State, Dept. of Business & Professional Regulation, 198 So.3d 922 
(Fla. 1st DCA 2016). Courts are scrupulous in fulfilling their duty to closely examine the scope of an emergency suspension 
order, and practitioners should carefully examine a suspension order to ensure that the order’s scope relates to the asserted 
danger to the public health, safety, and welfare that would likely result from continued practice. See Henson v. Dept. of 
Health, 922 So.2d 376 (Fla. 1st DCA 2006). 
Practitioners should also be aware of provisions in regulatory statutes that allow for emergency suspensions in particular 
instances. For example, F.S. 456.074(1) provides for the emergency suspension of certain health care providers who plead 
guilty to, are convicted or found guilty of, or enter pleas of nolo contendere to a felony under specific state or federal statutes. 

F.S. 456.074(2) provides for the emergency suspension of any physician or osteopathic physician who has previously 
been found guilty of standard of care violations in regard to three or more patients and subsequently has probable cause found 
of an additional violation. Physicians and osteopathic physicians may also be subject to emergency suspension for failure to 
timely satisfy a medical malpractice claim. See F.S. 458.320(5)(g) 2, 459.0085(5)(g) 2. In cases of emergency 
suspensions filed under these types of provisions, the legislature has made a determination of the need to protect the health, 
safety, and welfare of the public; therefore, judicial review is limited to ensuring that the agency’s suspension order contains 
the findings necessary to comport with the statutory prerequisites for issuing such an order. See Bethencourt-Miranda v. 
State, Dept. of Health, 910 So.2d 927 (Fla. 1st DCA 2005). However, if the statutory basis for an emergency suspension 
requires the agency to perform a condition precedent before taking action (e.g., F.S. 456.074(4) requiring suspension of 
license for being in default of student loan after providing notice), strict compliance with such a condition will be required. 
See Moses v. Florida Dept. of Health, 878 So.2d 1291 (Fla. 1st DCA 2004). 

2. Relief 
A licensee whose license has been suspended, limited, or restricted by a summary order under F.S. 120.60(6) is entitled to 
immediate appellate review under F.S. 120.68(1). Anderson v. Dept. of Health & Rehabilitative Services, 482 So.2d 491 
(Fla. 1st DCA 1986), clarified on rehearing, 485 So.2d 849. The reviewing court may choose to modify rather than affirm or 
reverse the terms of the summary order. See Cunningham v. Agency for Health Care Administration, 677 So.2d 61 (Fla. 1st 
DCA 1996). In Dept. of Business Regulation, Division of Alcoholic Beverages & Tobacco v. N. K., Inc., 399 So.2d 416 (Fla. 
3d DCA 1981), the court held that the appropriate avenue of appeal is by immediate review in the appropriate district court of 
appeal and that circuit courts lack jurisdiction to award injunctive relief. The appellate court may also stay the effect of the 
summary order under F.S. 120.68(3). See Florida Dept. of Agriculture & Consumer Services v. City of Pompano Beach, 792 
So.2d 539 (Fla. 4th DCA 2001). 
§ 6.4. REINSTATEMENT OF SUSPENDED OR REVOKED LICENSE 
Agencies may adopt rules prohibiting reinstatement or providing specific requirements and procedures for reinstatement. See 
Wood v. Dept. of Professional Regulation, Board of Dentistry, 490 So.2d 1079 (Fla. 1st DCA 1986); English v. Florida 
Board of Medical Examiners, 461 So.2d 200 (Fla. 1st DCA 1984); Griffith v. Board of Medical Examiners, 454 So.2d 683 
(Fla. 1st DCA 1984). A licensing agency that has chosen not to establish procedural guidelines must make specific findings 
of fact and state the policy reasons supporting a denial of a petition seeking reinstatement. See Katz v. Florida State Board of 
Medical Examiners, 405 So.2d 465 (Fla. 1st DCA 1981). Although revocation of a professional license is permanent, a board 
may establish rules governing the requirements that must be met to allow a licensee to petition for reinstatement, apply for a 
new license, or both. See F.S. 455.227(5), 456.072(6). But see Sloban v. Florida Board of Pharmacy, 982 So.2d 26 (Fla. 
1st DCA 2008), in which the District Court of Appeal, First District, declared F.S. 456.072(6) unconstitutional based on 
the lack of legislatively created standards by which a board may create these rules. As of the date of this publication, the 
legislature has not revisited F.S. 456.072(6) to address the appellate court’s concerns. Although it is clear that 
professional licensing agencies are not required to adopt such rules, in the absence of a statute permitting permanent 
revocation, agencies cannot summarily deny a petition for reinstatement. Schiffman v. Dept. of Professional Regulation, 
Board of Pharmacy, 581 So.2d 1375 (Fla. 1st DCA 1991). 
When dealing with the reinstatement of a suspended license, practitioners must carefully review all terms of the final order 
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suspending the license to determine whether the licensee is in compliance with the order. A final order imposing suspension 
may, under certain circumstances, be revisited even though the suspension is still in force. Mann v. Dept. of Professional 
Regulation, Board of Dentistry, 585 So.2d 1059 (Fla. 1st DCA 1991). The licensee’s rehabilitation is also relevant to a 
petition for reinstatement of a suspended or revoked license. “Reinstatement is more a matter of grace than of right and is 
dependent upon rehabilitation and whether or not the disciplinary sanctions have been adequate.” In re Stoller, 160 Fla. 769, 
36 So.2d 443, 444 (1948). The burden of establishing rehabilitation is placed on the licensee seeking reinstatement. Cohen v. 
Dept. of Professional Regulation, Board of Medicine, 590 So.2d 477 (Fla. 1st DCA 1991); Schiffman. 
Although attorney disciplinary matters are not governed by the APA, criteria developed in The Florida Bar v. Daniel, 626 
So.2d 178 (Fla. 1993), by the Florida Supreme Court for use in considering the reinstatement of a suspended or disbarred 
attorney are instructive when applying for reinstatement in other contexts: 

The petitioner [for reinstatement] must show: 1) full compliance with the conditions imposed in the previous disciplinary 
judgment; 2) unimpeachable character; 3) a reputation for professional ability; 4) lack of malice toward those responsible 
for the previous disciplinary action; 5) a repentant attitude concerning the earlier wrongdoing and a strong resolution to 
adhere to principles of correct conduct; and 6) restitution to persons harmed by the earlier misconduct. 

The Florida Bar re Janssen, 643 So.2d 1065, 1066 (Fla. 1994). The District Court of Appeal, First District, has recognized 
additional criteria when considering the reinstatement of professional licenses, including whether the violation showed such a 
lack of judgment on the licensee’s part that it is likely he or she will commit further violations if reinstated, and whether the 
licensee’s judgment has improved since the licensee was disciplined. Griffith. The agency may also consider the period of 
time that has passed since action was taken against the license. Id. 
The agency charged with prosecuting licensees may choose to challenge a licensing board’s decision to reinstate a 
professional license, Florida Dept. of Health v. Mendelsohn, 150 So.3d 1285 (Fla. 1st DCA 2014), however, the agency must 
initially seek any stay of the reinstatement order from the licensing board and is not entitled to an expedited review from the 
appellate court should the board decline to impose a stay. 
§ 6.5. LICENSE RENEWAL 
Most professional licensing statutes require renewal of the license every one or two years on payment of license renewal fees. 
Many professional licensing statutes also require, as a condition for license renewal, satisfactory evidence of successful 
completion of continuing education, the amount of which is set by rule by the licensing agency. The licensing statute and the 
agency rules should be reviewed carefully to determine the criteria for approval of continuing education. It is not unusual for 
licensees to submit evidence of continuing education that is rejected by the licensing agency as not meeting the agency’s 
standards. 
The decision of an agency not to renew a license does not require the issuance of an administrative complaint. However, the 
effect of an initial agency decision not to renew does not result in the expiration of the license until the initial agency decision 
becomes final or, if a hearing is requested, until a final order is entered and the time for appeal has run. See F.S. 120.60(4). 
Thus, an agency decision not to renew a license that does not expire by operation of law at a date certain creates a “point of 
entry” to the licensee seeking renewal, and the agency is required to offer the licensee a hearing to contest the nonrenewal 
decision. See § 6.3.F for a discussion of the applicable standards for contesting disputed nonrenewal decisions. 
If a licensee is in doubt as to whether a particular type of continuing education will meet the licensing agency’s approval and 
has been unsuccessful in obtaining a written response from the agency, a declaratory statement under F.S. 120.565 should be 
requested. See § 2.6.A of this manual. A response by the agency approving the continuing education course would protect the 
licensee at license renewal time. 
Practitioners must also keep in mind F.S. 456.065(2)(d), which provides that practicing a health care profession with a license 
that has been inactive for more than 12 months constitutes a third degree felony, and practicing with a license that has been 
inactive less than 12 months constitutes a first degree misdemeanor. 
Furthermore, practitioners must be aware of F.S. 456.0635, which prohibits the issuance or renewal of “a license, 
certificate, or registration” to any candidate, applicant, or licensee if the candidate, applicant, licensee, “or any principal 
officer, agent, managing employee, or affiliated person of the applicant” or licensee “[h]as been convicted of, or entered a 
plea of guilty or nolo contendere to, ... a felony” under F.S. Chapter 409 (Medicaid Fraud), Chapter 817 (Fraudulent 
Practices), Chapter 893 (Controlled Substances), or 21 U.S.C. §§ 801-970 or 42 U.S.C. §§ 1395- 1396 (Medicaid 
Fraud). F.S. 456.0635(2), unless the sentence and any subsequent period of probation for such conviction or plea ended 
more than 15 years before the date of the application. F.S. 456.0635. Effective July 1, 2017, this statute was changed so 
that it only applies to applicants for initial or renewal licensure, certification, or registration who were arrested or charged 
with a felony specified in the statute before July 1, 2009. 
A license that is not renewed on a timely basis may fall into a delinquent status. See F.S. 455.271(5), 
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of the licensee to renew a license at the end of the licensure cycle in which the license became delinquent will result in the 
license becoming null and void without any further action by the applicable board or department. In the case of licensees 
under the umbrella of the Department of Health, any subsequent licensure will require that the licensee apply for and meet all 
of the requirements of an application for new licensure. F.S. 456.036(6). Licensees under the umbrella of the Department of 
Business and Professional Regulation may be given the opportunity to make a case for reinstatement of a null and void 
license, provided that the licensee can demonstrate that he or she made a “good faith effort to comply” with the renewal 
requirements, but failed because of “illness or unusual hardship.” F.S. 455.271(6)(b). 
§ 6.6. ATTORNEYS’ FEES AND COSTS 
Costs and attorneys’ fees can be awarded against a person who participates in an “F.S. 120.57(1) hearing” for an “improper 
purpose,” as defined in F.S. 120.595(1)(e) 1. For applications of this provision, see Friends of Nassau County, Inc. v. Nassau 
County, 752 So.2d 42 (Fla. 1st DCA 2000), and Procacci Commercial Realty, Inc. v. Dept. of Health & Rehabilitative 
Services, 690 So.2d 603 (Fla. 1st DCA 1997). F.S. 120.595(1) requires an administrative law judge (ALJ) to decide the 
entitlement to and amount of an award of attorneys’ fees. If a “120.57(1) hearing” is held outside of DOAH, the proceedings 
are still subject to F.S. 120.595(1), with the disposition of the fees claim being made by an ALJ in a separate proceeding. 

French v. Dept. of Children & Families, 920 So.2d 671 (Fla. 5th DCA 2006). Administrative agencies cannot be subject 
to an attorneys’ fees claim under the provisions of F.S. 120.595(1) insofar as the agency cannot be a “nonprevailing party” as 
defined in F.S. 120.595(1)(e) 3, since, even if the agency does not ““prevail” in its position, the result does “substantially 
change[] the outcome of the proposed or final agency action which is the subject of a proceeding.” Johnson v. Dept. of 
Corrections, 191 So. 3d 965, 967 (Fla. 1st DCA 2016). 
An ALJ’s order awarding fees under this statute cannot be overturned by an agency through the utilization of its final order 
authority; only an appellate court can reverse the decision. Dept. of Health & Rehabilitative Services v. S.G., 613 So.2d 1380 
(Fla. 1st DCA 1993). Voluntarily dismissing a petition does not obviate the right to seek attorneys’ fees under F.S. 120.595. 
G.E.L. Corp. v. Dept. of Environmental Protection, 875 So.2d 1257 (Fla. 5th DCA 2004). 
An award of attorneys’ fees under this statute is subject to a deferential ““abuse of discretion” standard of review on appeal. 
Dept. of Children & Family Services v. D.H., 781 So.2d 511 (Fla. 1st DCA 2001). The amount of fees awarded is subject to 
review based on the federal lodestar method adopted by Florida Patient’s Compensation Fund v. Rowe, 472 So.2d 1145 
(Fla. 1985), modified 555 So.2d 828, and must therefore be adequately documented and justified. See Board of Regents v. 
Winters, 918 So.2d 313 (Fla. 2d DCA 2006). If the issues underlying a case on appeal are rendered moot by action of the 
agency or other events, such as the death of the appealing party, the appellate courts will not resolve the issues on the merits 
when the sole purpose of doing so is to determine the entitlement to appellate attorneys’ fees. Ruck v. State, Board of 
Professional Engineers, 956 So.2d 469 (Fla. 1st DCA 2007); Lund v. Dept. of Health, 708 So.2d 645 (Fla. 1st DCA 
1998). 
If an ALJ determines that an agency has relied on an unadopted rule in a substantial interests proceeding, and the agency 
rejects the ALJ’s decision on the unadopted rule but does not follow the requirements of F.S. 120.57(1)(e) 4 when it rejects 
the ALJ’s ruling, attorneys’ fees “shall” be awarded for both the DOAH proceeding and the appeal. The requirements that an 
agency must follow under F.S. 120.57(1)(e) 4 when rejecting an ALJ’s decision on an unadopted rule are as follows: 

the administrative law judge’s determination regarding an unadopted rule under subparagraph 1. or subparagraph 2. shall 
not be rejected by the agency unless the agency first determines from a review of the complete record, and states with 
particularity in the order, that such determination is clearly erroneous or does not comply with essential requirements of 
law. 

An award of attorneys’ fees and costs can also be requested by the parties and granted by ALJs for discovery abuses under 
the same circumstances as in civil proceedings under Fla.R.Civ.P. 1.280 et seq. See, e.g., A Professional Nurse, Inc. v. State, 
Dept. of Health & Rehabilitative Services, 519 So.2d 1061 (Fla. 1st DCA 1988) (sanctions imposed for discovery violation). 
If an appeal is taken from any order and the appeal is found to be “frivolous, meritless, or an abuse of the appellate process,” 
or the agency action that precipitated the appeal is found to be a “gross abuse” of the agency’s discretion, attorneys’ fees may 
be awarded by the appellate court. F.S. 120.595(5); Martin County Conservation Alliance v. Martin County, 73 So.3d 856 
(Fla. 1st DCA 2011); Verleni v. Dept. of Health, 853 So.2d 481 (Fla. 1st DCA 2003); Life Care Centers of America, Inc. v. 
Health Care & Retirement Corp. of America, 692 So.2d 243 (Fla. 1st DCA 1997). A “gross abuse” was found by the court 
when an applicant for licensure was forced to seek a writ of mandamus to compel the agency to grant or deny his petition for 
formal hearing within the time required by statute. Salam v. Board of Professional Engineers, 946 So.2d 48 (Fla. 1st DCA 
2007). Attorneys’ fees are not available to nonattorney representatives. State, Dept. of Insurance v. Florida Bankers Ass’n, 
764 So.2d 660 (Fla. 1st DCA 2000). An award of costs is not authorized under F.S. 57.105. See Ferdie v. Isaacson, 8 
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So.3d 1246, 1251 (Fla. 4th DCA 2009) (explaining that F.S 57.105 allows for an award of “reasonable attorney’s fee to 
the prevailing party,” but makes no mention of costs); Jackmore v. Estate of Jackmore, 145 So.3d 170 (Fla. 1st DCA 2014); 
In re Estate of Assimakopoulos, 228 So.3d 709 (Fla. 2d DCA 2017). 
In 2003, F.S. 57.105 was amended to provide for attorneys’ fees in administrative proceedings if a party prevails and the 
court determines on motion that a claim or defense raised by the losing party “[w]as not supported by the material facts 
necessary to establish the claim or defense; or ... [w] ould not be supported by the application of then-existing law to those 
material facts.” F.S. 57.105(1), (5). A timely filed motion under that statute must be decided by an ALJ, not by the 
agency. Jain v. Florida Agricultural & Mechanical University, 914 So.2d 998 (Fla. 1st DCA 2005). The fact that a 
nonprevailing party voluntarily dismisses the action does not divest the ALJ of jurisdiction to entertain a motion for fees. 

F.S. 57.105(5). 
It is uncertain whether the provisions of F.S. 57.105(5) are limited to F.S. Chapter 120 proceedings that were initially 
commenced in DOAH or referred to DOAH by an agency. On its face, the statute applies to all “administrative proceedings 
under chapter 120” and not to DOAH proceedings alone. F.S. 57.105(5). Therefore, it is distinctly possible that a court 
would apply the same reasoning set out in French and hold that attorneys’ fees are potentially awardable in all 
“administrative proceedings” when a party asserts a “claim or defense” that is unsupported by the facts or law or files a 
pleading or other paper “primarily for the purpose of unreasonable delay.” F.S. 57.105(2). 
Since the amendment of F.S. 57.105 in 1999, there has been considerable litigation in civil proceedings over the 
broadened scope of its provisions. Applying the 2003 amendment in the administrative setting is likely to produce similar 
results. As of the publication date of this manual, there appear to be no appellate decisions substantively applying these 
amendments, although several DOAH decisions have done so. Recent appellate decisions should be reviewed when applying 

F.S. 57.105 to administrative proceedings. 
An award of attorneys’ fees and costs up to $50,000 may be made to small business parties who prevail in administrative 
proceedings initiated by state agencies under the Florida Equal Access to Justice Act, F.S. 57.111. Licensees who have 
prevailed in disciplinary proceedings can recover under the statute only if they meet the criteria defining an eligible small 
business party, and the agency was not substantially justified in bringing the disciplinary action. See, e.g., Ann & Jan 
Retirement Villa, Inc. v. Dept. of Health & Rehabilitative Services, 580 So.2d 278 (Fla. 4th DCA 1991). In Daniels v. Florida 
Dept. of Health, 898 So.2d 61 (Fla. 2005), the Florida Supreme Court disapproved Ann & Jan Retirement Villa, Inc. to the 
extent that the case permitted fees to be awarded to an individual who was not an unincorporated sole proprietor. 
Subsequently, however, the legislature amended F.S. 57.111 to permit the award of attorneys’ fees to such individuals under 
certain conditions. Licensees are entitled to an evidentiary proceeding before DOAH to prove their entitlement to fees and 
costs. Boetzel v. Dept. of Business & Professional Regulation, 32 So.3d 780 (Fla. 2d DCA 2010). 
If the evidence before the probable cause panel of a professional licensing board constitutes a solid, although not necessarily 
correct, basis in fact and law for the position taken by the agency during the action, a prevailing small business party will not 
receive an award of attorneys’ fees. In such circumstances the agency’s decision to initiate the proceedings will be considered 
to be substantially justified. Fish v. Dept. of Health, Board of Dentistry, 825 So.2d 421 (Fla. 4th DCA 2002). See also Dept. 
of Health, Board of Physical Therapy Practice v. Cralle, 852 So.2d 930 (Fla. 1st DCA 2003). But if the agency’s decision to 
charge a violation is based on an inadequate presentation of facts to the probable cause panel, an award will be sustained. 
Thompson v. Dept. of Health, Board of Medicine, 7 So.3d 1150 (Fla. 2d DCA 2009). An award will also be sustained if the 
agency did not have a reasonable basis in law for filing the administrative complaint, a standard which, in light of the fact 
that probable cause panels are not usually made up of attorneys, must be met by the agency prosecuting attorney. See 
McCloskey v. Dept. of Financial Services, 172 So. 3d 973 (Fla. 5th DCA 2015). For a detailed discussion of the Florida 
Equal Access to Justice Act, see §§ 13.2.A-13.2.E of this manual. 
Costs may be taxable by statute or rule. Israel v. Lee, 470 So.2d 861 (Fla. 2d DCA 1985), disapproved on other grounds 

826 So.2d 221; 12 FLA.JUR.2d Costs § 2. Under Fla.R.App.P. 9.400(a), costs “shall” be taxed in favor of parties who 
prevail in appeals of administrative cases. A motion may be filed with the administrative agency as the lower tribunal. 
Sanctions, including attorneys’ fees, sought under a motion in an appellate court may be available against an agency that fails 
to follow the mandatory language of the rule. See Schoettle v. State, Dept. of Administration, Division of Retirement, 522 
So.2d 962 (Fla. 1st DCA 1988). 
Costs related to the investigation and prosecution of a disciplinary case in professional licensing proceedings are assessable 
to the DBPR (F.S. 455.227(3)) and DOH ( F.S. 456.072(4)). DBPR is prohibited from assessing an attorney’s time as 
costs. However, DOH has long asserted that costs associated with an attorney’s time are assessable under F.S. Chapter 456. 
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The 2003 medical malpractice legislation has now made such costs for attorneys’ time explicitly assessable. F.S. 
456.072(4). Moreover, the medical malpractice legislation precludes a party from seeking a DOAH proceeding to assess 
costs. Id. The decision on costs will now be made exclusively by the entity entering the final order, whether facts are disputed 
or not. That decision, however, must be based on adequate evidentiary detail to support the award, because an agency will not 
be given a second chance to make its case. Doll v. Dept. of Health, 969 So.2d 1103 (Fla. 1st DCA 2007). 
In order for an adequate evidentiary basis for the imposition of costs associated with an attorney’s time under F.S. 
456.072(4) to be made, DOH is required to produce affidavits from the claiming attorney(s) and likely a “corroborating 
affidavit from an outside attorney verifying the reasonableness” of the claimed costs. Georges v. Dept. of Health, 75 
So.3d 759, 762 (Fla. 2d DCA 2011); Sabates v. State of Florida Dept. of Health, 104 So.3d 1227 (Fla. 4th DCA 2012). 
Failure by the agency to provide such information when seeking to tax an attorney’s time costs may constitute fundamental 
error, which can be raised initially on appeal. Rubinstein v. Dept. of Health, Board of Medicine, 100 So.3d 1163 (Fla. 2d 
DCA 2012); Georges. But see Carlisle v. Dept. of Health, 101 So.3d 883 (Fla. 1st DCA 2012) (certifying conflict with 
Georges on fundamental error issue). 
The unanswered question is how a board or department will resolve factual disputes that may arise over whether cost claims 
are reasonable or compensable. Unless a method is established for resolving these matters through the taking and weighing of 
evidence, either before the agency or at a DOAH hearing, important due process issues may be implicated. Because costs in 
many DOH proceedings can be great, especially when experts’ fees and attorneys’ time are included, practitioners may have 
to consider their clients’ exposure when assessing their strategy in defending a disciplinary case. 
See Chapter 13 of this manual for a more detailed discussion of attorneys’ fees and costs. 

FNa1. J.D., 1981, Stetson University. Mr. Bayó is a member of The Florida Bar and the Florida Government bar associations. 
He is Florida Bar Board Certified in State and Federal Government and Administrative Practice. Mr. Bayó is a partner in 
Grossman, Furlow & Bayó, LLC, in Tallahassee. 

FNa2. J.D. with honors, 1975, Florida State University. Mr. Rimes is a member of The Florida Bar and the Tallahassee and 
Florida Government bar associations. He is Florida Bar Board Certified in State and Federal Government and Administrative 
Practice. Mr. Rimes is a sole practitioner in Tallahassee. The authors wish to thank Paul Drake for his assistance with this 
edition. The authors gratefully acknowledge the assistance of Paul P. Drake, an attorney at Grossman, Furlow & Bayó, LLC, 
in the preparation of this chapter. 
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   Neutral
As of: August 28, 2020 1:06 PM Z

Ticktin v. Department of Professional Regulation

Court of Appeal of Florida, First District

October 4, 1988, Filed 

Case No. 88-2358

Reporter
532 So. 2d 47 *; 1988 Fla. App. LEXIS 4478 **; 13 Fla. L. Weekly 2269

HAROLD J. TICKTIN, M.D., Appellant, v. 
DEPARTMENT OF PROFESSIONAL REGULATION, 
Appellee

Prior History:   [**1]  An Appeal from a Final Order of 
the State Board of Medicine.  

Core Terms

fetus, abortion, gestational, patient, supersedeas, 
license, uterus

Case Summary

Procedural Posture
Appellant physician sought a stay pending his appeal of 
the order of the State Board of Medicine (Florida), which 
revoked his license to practice medicine.

Overview

Appellant physician worked full-time for a clinic that 
provided abortions. He performed an abortion on a 
pregnant teenager and his examination was alleged to 
be perfunctory based on the fact that he underestimated 
the gestational age of the fetus by four months. 
Appellee agency concluded that if appellant had 

conducted a proper examination he would not have 
made so gross an error. The court affirmed the finding 
that appellant was guilty of gross malpractice in violation 
of Fla. Stat. ch. 458.331(t), and by performing a third 
trimester abortion that was not necessary to save the 
life or health of the mother, he had violated Fla. Stat. ch. 
390.001(2). If the stay were lifted, the court opined that 
there was a substantial risk that other violations might 
occur.

Outcome
The court affirmed after finding that appellant 
physician's actions in performing an abortion without a 
proper examination of the patient were a gross a 
violation and that allowing appellant to continue to 
practice medicine created a risk that his error would be 
repeated.

LexisNexis® Headnotes

Civil Procedure > ... > Entry of Judgments > Stays 
of Judgments > General Overview

HN1[ ]  Entry of Judgments, Stays of Judgments

See Fla. Stat. ch. 120.68(3).

Criminal Law & Procedure > ... > Homicide, 
Manslaughter & Murder > Criminal 
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Abortion > General Overview

Healthcare Law > Medical Treatment > End-of-Life 
Decisions > General Overview

Healthcare Law > Medical Treatment > General 
Overview

HN2[ ]  Homicide, Manslaughter & Murder, Criminal 
Abortion

See Fla. Stat. ch. 390.001(2).

Counsel: Scot E. Samis, St. Petersburg, for Appellant. 

Lisa S. Nelson, Appellate Attorney, Department of 
Professional Regulation, Tallahassee, for Appellee.  

Judges: Nimmons, J.  Smith, Chief Judge, and Booth, 
J., concur.  

Opinion by: NIMMONS 

Opinion

 [*47]  ON APPELLANT'S PETITION FOR 
SUPERSEDEAS PENDING REVIEW 

The appellant seeks a stay, pending his appeal, of the 
enforcement of a final order of the State Board of 
Medicine (Board) revoking the appellant's license to 
practice medicine. 

He relies HN1[ ] upon Section 120.68(3), Florida 
Statutes, which provides in pertinent part: 

(3) The filing of the petition does not itself stay 
enforcement of the agency decision, but if the 
agency decision has the effect of suspending or 
revoking a license, supersedeas shall be granted 
as a matter of right upon such conditions as are 
reasonable, unless the court, upon  [*48]  petition of 

the agency, determines that a supersedeas would 
constitute a probable danger to the health, safety, 
or welfare of the state.

 

We are of the view that appellee, Department of 
Professional Regulation (Department), which opposes 
supersedeas in this case, has carried its burden of 
showing that permitting [**2]  this doctor to continue to 
practice medicine during the pendency of this appeal 
would constitute "a probable danger to the health, 
safety, or welfare of the state" as such requirement has 
been interpreted by this court in Iturralade v. 
Department of Professional Regulation, 482 So.2d 375 
(Fla. 1st DCA 1985) and Old Timers Restaurant and 
Lounge, Inc. v. State of Florida, Department of Business 
Regulation, 483 So.2d 463 (Fla. 1st DCA 1986). 

We have before us the findings of fact of the hearing 
officer which were adopted by the Board in its final 
order. Such findings come to us with the presumption of 
correctness. From such findings, it appears that for the 
past eight years appellant has worked full time for an 
abortion clinic in Tampa known as "All Women's Health 
Clinic." His practice consists solely of performing 
abortions for that clinic and he has performed in excess 
of 15,000 of them during that time. He has no private 
practice, does not have admitting privileges at any of the 
hospitals in the area, and does not carry malpractice 
insurance. 

In August 1986, A.L., a pregnant 16-year-old, entered 
All Women's to have an abortion. 1 Appellant [**3]  
performed only a perfunctory examination on A.L. and 
estimated the gestational age of the fetus to be 12 
weeks, an underestimation of 4 months, the actual age 
being 28 weeks. According to the hearing officer, if the 
appellant had conducted a proper examination, "it is 
inconceivable that he, an experienced gynecologist, 
could underestimate the gestational age of the fetus by 
some four months." The magnitude of appellant's error 
was illustrated by his own testimony that a 12 week 
fetus is approximately 3 inches long and weighs 30 
grams, while a 28 week fetus is approximately 14 inches 
long and weighs 1100 grams. 

 The hearing officer further found from the evidence: 

Respondent started the procedure thinking he was 
aborting a 12 week fetus with the patient on the 

1 This was A.L.'s second abortion.

532 So. 2d 47, *47; 1988 Fla. App. LEXIS 4478, **1
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table and feet in the stirrups. After the instruments 
were inserted and the procedure started, 
Respondent concluded the fetus was 16 weeks, 
obtained a larger curette, then determined the fetus 
was more likely 20 weeks, again changed curette, 
and after removing fluid and part of an arm 
Respondent concluded that the gestational age of 
the fetus was some 28 weeks and required 
hospitalization [**4]  to complete the procedure.

While the hearing officer recognized that mistakes can 
be made by prudent physicians in estimating gestational 
age, he found from the evidence that there clearly were 
no conditions present that would justify an error of the 
magnitude here involved. Stated the hearing officer: 

Mistakes in determining gestational age can be 
made by a prudent physician if: (1) the patient is 
obese; (2) the uterus is very soft and the 
extremities difficult to locate; (3) the baby has a low 
fluid volume; (4) the patient is very tense; or, (5) the 
head of the fetus is felt and not the uterus. Here 
A.L. was more thin than obese which should have 
greatly facilitated palpation of the abdomen to 
determine the size of the uterus. Accepting the 
testimony that she was tense during the 
examination, and the earlier pregnancy would 
cause the uterus to be soft, no experienced 
gynecologist should conduct an examination of a 
patient such as A.L. and err on the magnitude here 
involved. Further, if the examination was difficult, 
the procedure should not have commenced until 
Respondent was reasonably positive of the 
gestational age of the fetus. One indication 
Respondent received that the  [**5]  fetus was older 
than 12 weeks was the quantity of fluid drawn. 
Further, no experienced gynecologist should 
mistake the head of the  [*49]  fetus as the 
extremity of the uterus on a patient such as A.L.

The hearing officer concluded that the appellant was 
guilty of gross malpractice under Section 458.331(t), 
Florida Statutes, by underestimating A.L.'s stage of 
pregnancy by 4 months thereby resulting in his 
performance of the abortion in the last trimester when 
such procedure was not necessary to save the life or 
preserve the health of the patient, thus violating Section 
390.001(2), Florida Statutes. 2 

2 HN2[ ] Section 390.001(2) provides: 

(2) TERMINATION IN LAST TRIMESTER; WHEN 
ALLOWED. -- No termination of pregnancy shall be 
performed on any human being in the last trimester of 

 [**6]  Although the penalty recommended by the 
hearing officer was suspension of appellant's license to 
practice medicine for a period of six months followed by 
a two-year probationary term, the Board, upon reviewing 
the record, determined that the recommended penalty 
was too lenient under the circumstances and revoked 
appellant's license. 

As previously noted, at issue is whether a probable 
danger to the health, safety, or welfare of the state 
would be presented if appellant were allowed to 
continue practicing under his license during the 
pendency of his appeal. 

We are not impressed by the fact that no evidence was 
presented that appellant had engaged in other third 
trimester abortions at the Tampa abortion clinic. Given 
the remarkably gross nature of the appellant's violation 
occurring as it did in a practice requiring the utmost care 
and sensitivity in the making of extremely grave 
decisions, we believe that, should appellant be allowed 
to continue his medical practice pending this appeal, 
there is substantial risk that other violations may occur 
involving serious and irremediable harm to those 
affected by appellant's conduct and decisions as a 
physician. The Department has clearly 
demonstrated [**7]  that this is a case in which a stay 
should be withheld. 

Accordingly, appellant's application for stay or 
supersedeas of the Board's final order pending the 
instant appeal is denied. 

Smith, Chief Judge, and Booth, J., concur.  

End of Document

pregnancy unless: 

a) Two physicians certify in writing to the fact that, to a 
reasonable degree of medical probability, the termination 
of pregnancy is necessary to save the life or preserve the 
health of the pregnant woman; or 

(b) The physician certifies in writing to the medical 
necessity for legitimate emergency medical procedures 
for termination of pregnancy in the last trimester, and 
another physician is not available for consultation.

532 So. 2d 47, *48; 1988 Fla. App. LEXIS 4478, **3
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PRE-VOTE SUBCOMMITTEE REPORT FORM 
(Civil Subcommittee/Adding Remittitur and Additur to 9.020) 

(Must be submitted no later than 20 days prior to the Committee Meeting) 
 

Date: September 17, 2020 
 
Chair: Elaine Walter 
 
Members Attending: Krys Godwin, Bar Liaison; Elaine Walter, Civil Subcommittee Chair; 
Josh Levine, Civil Subcommittee Vice-Chair; Charles Auslander; Mihaela Cabuela; 
Miguel Chamorro; Judge Abby Cynamon; Aaron Daniel; Ari FitzGerald; Judge Alan 
Forst; Tom Hall; Jonathan Kaskel; Judge Andrew Manko; Judge Bronwyn Miller; Jack 
Reiter; Laura Roe; Kristina Samuels. 
 
Meeting Dates: September 16, 2020 (full subcommittee); July 21, 2020 (full subcommittee); 
05-11-2020 (ad hoc work group); 04-06-2020 (full subcommittee); 05-11-2020 (ad hoc work 
group) 
 
Referral Number: 20-AC-07 
 
Name/Address of Proponent (if not a committee member): Paul Regensdorf, 3494 SW 
Forest Hills Court, Palm City, FL 34990, paul.regensdorf@prr-law.com  
 
I.  History/Background/Summary of the Issues: 

On March 18, 2020, Mr. Paul Regensdorf emailed then Chair Hall regarding a potential 
rule amendment. He asked for the Committee to consider adding the Rule 1.535 
remittitur/additur motion to those authorized motions which are designated as ones that 
toll rendition in Rule 9.040(h). He did so, because a motion for remittitur/additur is quite 
similar to a motion for new trial and a motion to amend which both toll the time for 
appeal. 

 
II.  Subcommittee’s Recommendation: By a vote of 16 to 0 the Subcommittee recommends 

amending rule 9.020(h)(1) on tolling motions to include rule 1.525 remittitur/additur 
motions. 

 
III.  Majority Position: Florida Rule of Civil Procedure 1.530(b) allows for a motion for new 

trial to be filed within 15 days of the verdict. Florida Rule of Appellate Procedure 
9.020(h)(1) identifies certain motions that toll rendition of the final judgment when 
authorized and timely filed. A timely motion for new trial will toll rendition of the final 
judgment, as will a timely motion to challenge the verdict. See Rule 9.020(h)(1)(A) & 
(G). However, motions for remittitur and additur are not expressly identified as tolling 
motions under rule 9.020(h). 

 
 The Florida courts have treated motions for remittitur or additur as a conditional motion 

for new trial. See Fire & Cas. Ins. Co. v. Sealey, 810 So. 2d 988, 990 (Fla. 1st DCA 
2002); Hauss v. Waxman, 866 So. 2d 758, 759-60 (Fla. 4th DCA 2004); Joseph v. Geico 
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Indem. Co., 137 So. 3d 503, 504 (Fla. 4th DCA 2014). Although a motion for remittitur 
or one for additur is typically filed in tandem with a motion for new trial, they do not 
serve the identical purpose. A new trial motion may raise all manner of issues regarding 
liability, whereas a motion for remittitur or additur is directed to damages. See, e.g., 
Gould v. Nat. Bk. of Fla., 421 So. 2d 798, 802-03 (Fla. 3d DCA 1982). 

 
 In an effort to reduce confusion, the majority of the Subcommittee found it would be 

helpful to practitioners to amend the rule 9.020(h) to specify that timely motions for 
remittitur or additur suspend rendition. Although the case law provides for this already by 
treating such motions as conditional motions for new trial, rule 9.020(h)(1) could be 
facially read to provide an exclusive list of motions that toll/suspend rendition. 
 

IV. Proposed Amendment - Must be in Legislative Format 

RULE 9.020. DEFINITIONS 

The following terms have the meanings shown as used in these rules: 

(a) – (g) [No Change] 

(h) Rendition (of an Order). An order is rendered when a signed, written 
order is filed with the clerk of the lower tribunal. 

(1) Motions Tolling Rendition. The following motions, if 
authorized and timely filed, toll rendition unless another applicable rule of 
procedure specifically provides to the contrary: 

(A) motion for new trial, remittitur, or additur; 
(B) motion for rehearing; 
(C) motion for certification; 
(D) motion to amend; 
(E) motion for judgment in accordance with prior motion for 

directed verdict; 
(F) motion for arrest of judgment; 
(G) motion to challenge the verdict; 
(H) motion to correct a sentence or order of 

probation pursuant to Florida Rule of Criminal Procedure 3.800(b)(1); 
(I) motion to withdraw a plea after sentencing pursuant to 

Florida Rule of Criminal Procedure 3.170(l); or 
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(J) motion to vacate an order based upon the 
recommendations of a hearing officer in accordance with Florida Family Law 
Rule of Procedure 12.491. 

(2) [No Change]  
V.  Minority Position(s): None. 
 
VI. Time Considerations for Adopting Proposal: None. 
 
VII. Attach minutes of Subcommittee meeting(s), and where applicable, any case 

law, memoranda, etc., as a Microsoft Word, Corel Word Perfect, or ADA-
compliant document. 
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ACRC Civil Subcommittee Agenda 

September 16, 2020 at 4:00p.m. 

 

Meeting Commenced at 4:06 pm.  

Present: 

Krys Godwin, Bar Liaison 
Elaine Walter, Civil Subcommittee Chair 
Josh Levine, Civil Subcommittee Vice-Chair 
Charles Auslander  
Mihaela Cabuela 
Miguel Chamorro 
Judge Abby Cynamon 
Aaron Daniel 
Ari FitzGerald 
Judge Alan Forst  
Tom Hall 
Jonathan Kaskel 
Judge Andrew Manko 
Judge Bronwyn Miller 
Jack Reiter 
Laura Roe 
Kristina Samuels 
 

20-AC-07 – Remittitur and Additur and Tolling. Rule 1.530 Motions for New Trial 
and Rehearing are subject to tolling per rule 9.020(h)(1), but 1.535 Motions for 
Remittitur and Additur are not expressly listed in the tolling rule despite being 
conditional motions for new trial. We have been asked whether motions for 
remittitur and additur should be included on the tolling list.   

What’s been done so far? 

(1) Kristina Samuels researched the scope of the term “motion to challenge the 
verdict” in the context of rule 9.020(h)(1). She found that a “motion to 
challenge the verdict” is a “motion for judgment notwithstanding the 
verdict,” particularly where a motion for directed verdict was not 
previously filed.  
 

(2) Charlie Auslander looked at the interplay between rules 1.530(b), 9.020(h). 
He recommended that in an effort to reduce confusion, it would be helpful 
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to practitioners to amend the rule 9.020(h) to specify that timely motions 
for remittitur or additur suspend rendition. Although the case law treats 
such motions as conditional motions for new trial, rule 9.020(h)(1) could be 
facially read to provide an exclusive list of motions that toll/suspend 
rendition. 
 

(3) The sub-subcommittee has proposed the following amendment: 

RULE 9.020. DEFINITIONS 

The following terms have the meanings shown as used in these rules: 

(a) – (g) no change 

(h) Rendition (of an Order). An order is rendered when a signed, written 
order is filed with the clerk of the lower tribunal. 

(1) Motions Tolling Rendition. The following motions, if 
authorized and timely filed, toll rendition unless another applicable rule of 
procedure specifically provides to the contrary: 

(A) motion for new trial, remittitur, or additur; 
(B) motion for rehearing; 
(C) motion for certification; 
(D) motion to amend; 
(E) motion for judgment in accordance with prior motion for 

directed verdict; 
(F) motion for arrest of judgment; 
(G) motion to challenge the verdict; 
(H) motion to correct a sentence or order of 

probation pursuant to Florida Rule of Criminal Procedure 3.800(b)(1); 
(I) motion to withdraw a plea after sentencing pursuant to 

Florida Rule of Criminal Procedure 3.170(l); or 
(J) motion to vacate an order based upon the 

recommendations of a hearing officer in accordance with Florida Family Law 
Rule of Procedure 12.491. 
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(2) [no change]  

 

What still needs to be done? 

(1) The subcommittee needs to discuss and vote on whether to approve the 
amendment. 

 

In Meeting:  

Charles Auslander explained: That the rule does not explicitly identify motions for 
remitter and additur but the case law explains that they are tolling motions. 
Therefore, sub-subcommittee made recommendation to add them to the list of 
tolling motions in the rule.   

Kristina Samuels explained: Reason for adding rule to subsection A was to avoid 
renumbering.  

Vice-Chari Levine raised friendly amendment to remove “and” and change to:  

(A) motion for new trial, remittitur, or additur; 

Chair Walter moved to adopt rule. Aaron Daniel Seconded it. 

 

Vote:  17-0 to approve revised language above.  

 

20-AC-11 – Proposed Amendment to 9.130 and motions for punitive damages 
and punctuation. Clerk of Court John Tomasino sent a letter to the Committee on 
behalf of the Supreme Court asking us to amend rule 9.130 to include review of 
orders granting or denying motions to amend to assert a claim for punitive 
damages. The Second DCA also addressed this issue in a July 8, 2020 opinion in 
the case of LIFE CARE CENTERS OF AMERICA, INC. v. BILL CROFT, JR.,  et al., No. 
2D19-3040, an suggested that the Committee add punitive damages to the 9.130 
list of orders available for interlocutory review. This subject has been discussed 
pursuant to two previous referrals, both of which ended in no action by the 
committee.  
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What’s been done so far? 

(1) The sub-subcommittee reviewed the prior two referrals on this issue.  

(2) The sub-subcommittee also attempted to collect data from various sources 
to ascertain the workload for the district courts of appeal that might be 
created by the requested amendment.  

(3) That data included: 

(a) The number of trial court orders granting motions for leave to amend 
pleadings to assert a claim for punitive damages, from 2017 to the 
present.  

(b) The number of trial court orders denying motions for leave to amend 
pleadings to assert a claim for punitive damages, from 2017 to the 
present. 

(c) The number of petitions for writ of certiorari filed related to orders 
granting motions for leave to amend pleadings to assert a claim for 
punitive damages, from 2017 to the present. 

(d) In the event that the number of orders are not available, we would request 
that we be provided with the number of motions filed in the trial court for 
leave to amend pleadings to assert a claim for punitive damages, from 
2017 to the present, if those are available. 

(4) Unfortunately, those attempts were unsuccessful. 

(5) Nevertheless, the sub-subcommittee view the request from the Court as a 
mandate, and it provided a proposed amendment. 

(6) In the interim, it came to the attention of ACRC Chair Ray that certain 
punctuation needed to be amended in rule 9.130, so the proposed 
amendment should correct that need.  

(7) The proposed rule therefore reads: 

RULE 9.130.        PROCEEDINGS TO REVIEW NONFINAL ORDERS 
                             AND SPECIFIED FINAL ORDERS  

          (a) Applicability.  

                   (1) – (2) [NO CHANGES] 
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                   (3) Appeals to the district courts of appeal of nonfinal orders are limited 
to those that:  

(A) – (B) [NO CHANGES] 

(C) determine: 

    (i) – (viii) [NO CHANGES] 

    (ix) that, as a matter of law, a settlement agreement is 
unenforceable, is set aside, or never existed.; or 

(x)  that a permanent guardianship shall be established 
for a dependent child pursuant to section 39.6221, Florida Statutes;. 

   (D) grant or deny the appointment of a receiver, or terminate 
or refuse to terminate a receivership; or 

(E)     grant or deny a motion to disqualify counsel.; 

(F)     deny a motion that: 

(i) – (ii) [NO CHANGES] 

(iii)  asserts entitlement to sovereign immunity.; or 

(G) grant or deny a motion for leave to amend to assert a claim 
for punitive damages. 

                   (4) – (5) [NO CHANGES] 

          (b) – (i) [NO CHANGES] 

 

What do we need to do today? 

(1) The subcommittee needs to discuss the proposal and vote on whether to 
approve the amendment. 

 

In Meeting:  

Miguel Chamarro: Discussed background for revisiting this potential rule 
amendment. Supreme Court directed us to do so. We requested data on 
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estimated increase in workload that this amendment would cause appellate 
courts but data was not available.  

Vice-Chair Levine: Inquired about the potential to gather data on how many civil 
cases request punitive damages in civil cover sheets in first place to estimate 
amount of punitive damages motions and resulting appeals.  

Miguel Chamarro brought motion to approve amendment. Vice-Chair Levine 
Seconded the motion. 

Jack Reiter: Raised the issue of why we are voting to permit appeals of orders 
denying punitive damages orders instead of just granting them. Raised 
constitutional issue that defendants have right to be free from financial worth 
discovery but no reciprocal right to seek punitive damages. Sub-subcommittee 
determined that “grant or deny” is mandate from Supreme Court.  

 

Vote:  14-2 to approve revised language above.  

Minority Position:  

The minority voted no with respect to the amendment regarding punitive 
damages, because while they generally agree that there should be a right of 
immediate appeal when an order grants leave to amend to add punitive damages, 
they did not believe that an order denying such a motion warrants similar 
treatment.  Historically, punitive damages are only authorized if there is a prima 
facie showing after a complaint has been filed, and only granted by leave of court.  
In my opinion, allowing an immediate appeal from an order granting leave to 
pursue punitive damages is consistent with constitutional and due process 
principles that do not apply when a trial judge denies such a motion.   

 
4:45 pm. Judge Miller Motion to Adjourn. Charles Auslander seconded.  
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To:  ACRC Civil Subcommittee  

From:  Kristina Samuels, Joshua R. Levine, Charles M. Auslander 

Subject: 20-AC-07 Remittitur and additur as tolling motions 

Date:   August 16, 2020 

 

I. Background – interplay of the rules and case law 

Florida Rule of Civil Procedure 1.530(b) allows for a motion for new trial to 

be filed within 15 days of the verdict.  Florida Rule of Civil Procedure 1.535(a) 

allows for the filing a motion for remittitur or additur within the time provided by 

Rule 1.530(b).   

 

Florida Rule of Appellate Procedure 9.020(h)(1) identifies certain motions 

that toll rendition of the final judgment when authorized and timely filed.  A timely 

motion for new trial will toll rendition of the final judgment, as will a timely motion 

to challenge the verdict. See Rule 9.020(h)(1)(A) & (G).  However, motions for 

remittitur and additur are not expressly identified as tolling motions under Rule 

9.020(h).  

In general, a motion must be specified by the rule in order to be treated as a 

tolling motion. Fire & Cas. Ins. Co. v. Sealey, 810 So. 2d 988, 990 (Fla. 1st DCA 

2002). Sealey identifies three district court decisions (from different districts) for 

this uniformly understood proposition. To be sure, though, the test is not expressed 

woodenly, as Sealey recognizes that “the true nature of a motion must be determined 

by its content and not by the label the moving party has used to describe it.” Id. at 

992. See also Spencer v. Deutsche Bk Nat. Trust. Co., 283 So.3d 1284, 1285 (Fla. 

1st DCA 2019) (post-judgment motion to set aside judgment was not a mislabeled 

motion for rehearing, hence it failed to suspend rendition of the judgment).  

With respect to remittitur, Sealey reasons that a motion for remittitur “is 

essentially a conditional motion for a new trial.” So that if a motion for remittitur is 

timely filed under Rule 1.530(b), it will suspend rendition of the final judgment.  The 

Fourth District subsequently adopted Sealey’s reasoning in Hauss v. Waxman, 866 

So. 2d 758, 759-60 (Fla. 4th DCA 2004).  

 

Later, the Fourth District applied the same reasoning to post-verdict motions 

for additur in Joseph v. Geico Indem. Co., 137 So. 3d 503, 504 (Fla. 4th DCA 2014).  

(“A motion for additur is the equivalent of a conditional motion for new trial under 

Rule 1.530(b); therefore, it must also be served within the same number of days after 
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the verdict to suspend rendition of the final judgment.”) There, a motion for additur 

filed 19 days after the verdict was held not to suspend rendition of the judgment. Id. 

 

Although a motion for remittitur or one for additur is typically filed in tandem 

with a motion for new trial, they do not serve the identical purpose. A new trial 

motion may raise all manner of issues regarding liability, whereas a motion for 

remittitur or additur is directed to damages. See, e.g., Gould v. Nat. Bk. of Fla., 421 

So. 2d 798, 802-03 (Fla. 3d DCA 1982).   

   

II. Summary of the issue 

Should Rule 9.020(h) be expressly amended to include motions for remittitur 

and additur as motions that toll rendition of the final judgment?  

 

III. Analysis:  

In an effort to reduce confusion, it would be helpful to practitioners to amend 

the Rule 9.020(h) to specify that timely motions for remittitur or additur suspend 

rendition. Although the case law provides for this already by treating such motions 

as conditional motions for new trial, Rule 9.020(h)(1) could be facially read to 

provide an exclusive list of motions that toll/suspend rendition.  

Moreover, the practitioner would need to carefully read Sealey to confirm that 

a timely filed motion for remittitur would suspend rendition, even in the absence of 

a timely filed motion for new trial. Sealey, 810 So. 2d at 991 (“This leaves only the 

defendant's motion for remittitur, but it did not delay the running of the appeal time 

either.”)  

Perhaps a motion for remittitur or additur could also be encompassed by the 

phrase “motion to challenge the verdict” currently found as a specified tolling 

motion in Rule 9.020(h)(1)(G). But research on that point confirmed that the phrase 

“motion to challenge the verdict” is consistent with a “motion for judgment 

notwithstanding the verdict,” particularly where a motion for directed verdict was 

not previously filed. Embracing remittitur or additur within that language may create 

more ambiguity and confusion than comfort, particularly because the case law 

already categorizes motions for remittitur or additur as conditional motions for new 

trial.  

The sub-subcommittee then considered two alternative approaches to 

including motions for remittitur and additur in Rule 9.020(h). We recommend 

alternative “1.”  
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1) As case law currently treats motions for remittitur as ‘conditional’ motions 

for new trial, we recommend adding language to subpart “(A)” of Rule 

9.020(h) to include motions for remittitur and additur. This 

recommendation has the added value of not having to re-order the subparts 

of the rule to place motions for remittitur and additur in a logical position 

in the list, or of adding a new subpart to the rule for these motions.    

2) Alternatively, the rule could be amended to add a separate provision under 

Rule 9.020(h) where deemed best in the list, or at the end of the list. The 

virtue of this alternative would be symmetry with the civil rules, which 

have promulgated Rule 1.535 specifically for motions for remittitur and 

additur.  
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ACRC Civil Subcommittee Meeting 7.21.2020 at 2:00 PM 

Present: 

Krys Godwin 
Elaine Walter 
Joshua Levine 
Aaron Daniel 
Miguel Chamorro 
Judge Bronwyn Miller 
Charles Auslander 
Judge Alan Forst 
Kristina Samuels 
John Crabtree 
Courtney Brewer (ad hoc member) 
Judge Rachel Nordby 
Mihaela Cabuela 
Ilene Pabian 
Judge Meredith Sasso  
Ari FitzGerald 
Tom Hall 
Laura Roe 
 
Topics:  

19-AC-18 – Notice of Appeal Form. We were asked to look at amending the Notice of Appeal Form to 
possibly include jurisdictional amounts. The subcommittee previously determined that this referral was 
better addressed through amending the rules related to the new legislation on jurisdictional amounts. 
We need to discuss and take an official vote.  

Aaron Daniel stated sub-subcommittee no need to change notice of appeal. 

Tom Hall mentioned that civil rule committee wanted to change civil cover sheet and that engendered 
controversy. Courts should not have individual administrative orders. 

Aaron Daniel stated that in light of recent legislative amendment that is eliminating most circuit court 
appellate jurisdiction, no need for change to rule. Ari FitzGerald Agreed. 

Straw poll 16-0 in favor of no action. 

 

19-AC-28, 19-AC-32, 20-AC-12 – Appeals from County Court to the District Courts of Appeal. We are 
working on a fast-track basis on this referral (August 13, 2020 Deadline). The Rules of Appellate 
Procedure need to be amended to the extent that they are no longer applicable or are incorrect due to 
the governor signing CS/SB 1392 into law, Chapter 2020-61, Laws of Florida.  

What’s been done so far?  
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(1) Mihaela Cabulea and Jennifer Olmeda-Rodriguez Identified the Appellate Rules that may 
need to be amended in light of the new law. Those rules include: 
• Rule 9.030(b)(1)(A); 
• Rule 9.030(b)(1)(B); 
• Rule 9.030(b)(4); 
• Rule 9.030(c); 
• Rule 9.100(f); 
•  Rule 9.110(a); 
• Rule 9.130(a); 
• Rule 9.140(c)(2); 
• Rule 9.140(f)(2)(D); 
• Rule 9.140(f)(4); 
• Rule 9.141(b)(3)(B)(iii); 
• Rule 9.160; 
• Rule 9.310(c); 
• Rule 9.330(d)(2); 
• Rule 9.430(a)(2); and 
• Rule 9.700. 

Courtney will assign rules to groups of two to review the rules and to see if proposed 
amendments are necessary and to propose language.  

 

20-AC-02 – Rule 9.130 and Worker’s Compensation Immunity. We are tasked with determining 
whether Worker’s Compensation immunity is immunity for suit or liability and proposing whether 
Florida Rule of Appellate Procedure 9.130 needs to be amended to align with recent amendments to the 
rule regarding sovereign immunity. 

What’s been done so far? 

(1) The subcommittee recommended removing the “as a matter of law” phrase from rule 
9.130(a)(3)(C)(v): 

Aaron Daniel, Judge Sasso, and Judge Miller volunteered to take deep dive into the issue of 
whether it is immunity from suit or immunity from liability and whether it matters for 
purposes of the referral  

 

20-AC-07 – Remittitur and Additur and Tolling. Rule 1.530 Motions for New Trial and Rehearing are 
subject to tolling per rule 9.020(h)(1), but 1.535 Motions for Remittitur and Additur are not despite 
being conditional motions for new trial. We have been asked whether motions for remittitur and additur 
should be included on the tolling list.   
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What’s been done so far? 

(1) Kristina Samuels researched the scope of the term “motion to challenge the verdict” in 
the context of rule 9.020(h)(1). She found that a “motion to challenge the verdict” is a 
“motion for judgment notwithstanding the verdict,” particularly where a motion for 
directed verdict was not previously filed.  
 

(2) Charlie Auslander looked at the interplay between rules 1.530(b), 9.020(h). He 
recommended that in an effort to reduce confusion, it would be helpful to practitioners 
to amend the rule 9.020(h) to specify that timely motions for remittitur or additur 
suspend rendition. Although the case law treats such motions as conditional motions for 
new trial, rule 9.020(h)(1) could be facially read to provide an exclusive list of motions 
that toll/suspend rendition. 

What still needs to be done? 

(1) The proposed amendment needs to be drafted in legislative format. – Charles Auslander 
volunteered to draft with Kristina Samuels  
 

(2) The subcommittee needs to vote on whether to approve the amendment. 

 

20-AC-11 – Proposed Amendment to 9.130 and motions for punitive damages. Clerk of Court John 
Tomasino sent a letter to the Committee on behalf of the Supreme Court asking us to amend rule 9.130 
to include review of orders granting or denying motions to amend to assert a claim for punitive 
damages. The Second DCA also addressed this issue in a July 8, 2020 opinion in the case of LIFE CARE 
CENTERS OF AMERICA, INC. v. BILL CROFT, JR.,  et al., No. 2D19-3040, an suggested that the Committee 
add punitive damages to the 9.130 list of orders available for interlocutory review. This subject has been 
discussed pursuant to two previous referrals, both of which ended in no action by the committee.  

What needs to be done? 

(1) Review the materials from the previous two referrals, look for opinions since those referrals that 
tend to indicate whether an amended is needed, and (if so) review the prior proposed draft 
proposed language to see if it needs to be updated. 
 

(2) The subcommittee needs to vote on whether to approve the amendment. 
 

Subcommittee to draft proposed rule is Miguel Chamorro, Judge Nordby, and Josh Levine 

 

Adjourned at 3:29 
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SUBCOMMITTEE REPORT FORM 
Civil Practice Subcommittee – Report on 20-AC-07, Referral Regarding 

Amendment to Rule 9.020(h)(1) to Address Motions for Remittitur/Additur 
and Tolling 

 

Date: 06-15-2020 
Chair:  David L. Luck 
Vice Chair: Elaine Walter 
Members Attending:  see minutes  
Meeting dates:  04-06-2020 (full subcommittee); 05-11-2020 (ad hoc work group) 

History/Background (Referral Number 20-AC-07): 
  

On March 18, 2020, the Committee, through Chair, Tom Hall, received an e-
mail from former member and friend of the Committee, Paul Regensdorf, regarding 
the point that Rule 9.020(h)(1)’s tolling provisions do not expressly encompass 
motions for remittitur/additur under Florida Rule of Civil Procedure 1.535. 

 
Paul noted the incongruity of this in light of the fact that remittitur/additur 

motions are very similar to timely filed motions for a new trial, which do expressly 
toll the time to appeal.  This includes the fact that remitter/additur motions are 
generally packaged with a new-trial motion as an alternative, and that both types of 
motions are subject to the same 15-day deadline in the lower tribunal after the return 
of a verdict. 

 
Paul suggested that our Committee consider adding timely motions for 

remittitur/additur as an express category of tolling motions under Rule 9.020(h)(1). 
 
II.  Summary of the Issues: 
 

Rule 9.020(h)(1) currently includes the following tolling motions—none of 
which expressly includes a motion for remittitur/additur under Florida Rule of Civil 
Procedure 1.535: 

 
(h) Rendition (of an Order). An order is rendered when a signed, 
written order is filed with the clerk of the lower tribunal. 
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(1) Motions Tolling Rendition. The following motions, if authorized 
and timely filed, toll rendition unless another applicable rule of 
procedure specifically provides to the contrary: 
 
(A) motion for new trial; 

 
(B) motion for rehearing; 

 
(C) motion for certification; 

 
(D) motion to alter or amend; 
 
(E) motion for judgment in accordance with prior motion for directed 

verdict; 
 
(F) motion for arrest of judgment; 
 
(G) motion to challenge the verdict; 
 
(H) motion to correct a sentence or order of probation pursuant to 

Florida Rule of Criminal Procedure 3.800(b)(1); 
 
(I) motion to withdraw a plea after sentencing pursuant to Florida Rule 

of Criminal Procedure 3.170(l); or 
 
(J) motion to vacate an order based upon the recommendations of a 

hearing officer in accordance with Florida Family Law Rule of 
Procedure 12.491.  

 
III.  Factors Considered by the Subcommittee: 
 

The case law and rule provisions analyzed by Kristina Samuels in Charlie 
Auslander in their attached memoranda will be considered by the Subcommittee.   

 
As Kristina and Charlie explain, Florida appellate decisions, including Fire & 

Cas. Ins. Co. v. Sealey, 810 So. 2d 988 (Fla. 1st DCA 2002), Hauss v. Waxman, 866 
So. 2d 758 (Fla. 4th DCA 2004), and Joseph v. Geico Indem. Co., 137 So. 3d 503 
(Fla. 4th DCA 2014), have held that for purposes of tolling, remittitur and additur 
motions should be considered as conditional motions for new trial. This means that a 
timely filed remittitur/additur motion tolls rendition under existing law.  

ACRC October 2020 Agenda Page 134 of 278



3 
 

 
However, there is potential for confusion under the existing provisions of Rule 

9.020(h)(1) because a timely motion for remittitur/additur does not, on first glance, 
expressly fit any of the existing categories of tolling motions.   

 
For example, without a preexisting knowledge of the applicable case law, the 

reader might not appreciate that the new-trial subsection of the Rule can be read to 
include remittitur/additur motions.  Further, as Kristina explains, even though 
remittitur/additur motions challenge the damages aspect of a verdict, the subsection of 
the Rule dealing with a “motion to challenge the verdict” was intended to address the 
prior JNOV motion, now known as a renewed motion for directed verdict under Rule 
1.480.  There is no indication that the “challenge the verdict” subsection was intended 
to address remittitur/additur motions. 
 
IV.  Majority Position: 
 

To be determined because the full Subcommittee has not yet considered 
Kristina’s and Charlie’s memoranda.  However, a straw poll conducted during the 
April 6, 2020 Subcommittee meeting indicated majority (nigh unanimous) support for 
consideration of an amendment to expressly include timely remittitur/additur motions 
as tolling under Rule 9.020(h)(1).  
 
V. Proposed Amendment Must be in Legislative Format: 

To be determined.  However, in his memorandum, Charlie Auslander has 
suggested amending Rule 9.020(h)(1)(A) as follows: 

 
(A)   motion for new trial and/or motion for remittitur or additur; 

 
VII. Time Considerations for Adopting Proposal: 
 

N/A. 
 
VIII. Attach minutes of Subcommittee meeting(s), case law, memoranda, etc. 
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ACRC: Memo on Remittitur as Tolling Motion under Rule 9.020(h) 

 

Date:   May 14, 2020 

Subject: Remittitur as a tolling motion  

From:  Charles M. Auslander 

 

I. Background – interplay of the rules and case law 

Florida Rule of Civil Procedure 1.530(b) allows for a motion for new trial to 

be filed within 15 days of the verdict.  Florida Rule of Appellate Procedure 

9.020(h)(1) identifies certain motions that toll rendition of the final judgment when 

authorized and timely filed.  A timely motion for new trial will toll rendition of the 

final judgment, as will a timely motion to challenge the verdict. See Rule 

9.020(h)(1)(A) & (G).  However, motions for remittitur and additur are not expressly 

identified as tolling motions under rule 9.020(h).  

In general, a motion must be specified by the rule in order to be treated as a 

tolling motion. Fire & Cas. Ins. Co. v. Sealey, 810 So. 2d 988, 990 (Fla. 1st DCA 

2002). Sealey identifies three district court decisions (from different districts) for 

this uniformly understood proposition. To be sure, though, the test is not expressed 

woodenly, as Sealey recognizes that “the true nature of a motion must be 

determined by its content and not by the label the moving party has used to 

describe it.” Id. at 992. See also Spencer v. Deutsche Bk Nat. Trust. Co., 283 So.3d 

1284, 1285 (Fla. 1st DCA 2019) (post-judgment motion to set aside judgment was 

not a mislabeled motion for rehearing, hence it failed to suspend rendition of the 

judgment).  

With respect to remittitur, Sealey reasons that a motion for remittitur “is 

essentially a conditional motion for a new trial.” So that if a motion for remittitur is 

timely filed under Rule 1.530(b), it will suspend rendition of the final judgment.  The 

Fourth District subsequently adopted Sealey’s reasoning in Hauss v. Waxman, 866 

So. 2d 758, 759-60 (Fla. 4th DCA 2004).  

 

Later, the Fourth District applied the same reasoning to post-verdict motions 

for additur in Joseph v. Geico Indem. Co., 137 So. 3d 503, 504 (Fla. 4th DCA 2014).  

(“A motion for additur is the equivalent of a conditional motion for new trial under 

rule 1.530(b); therefore, it must also be served within the same number of days after 

the verdict to suspend rendition of the final judgment.”) There, a motion for additur 

filed 19 days after the verdict was held not to suspend rendition of the judgment. Id. 
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Although a motion for remittitur or one for additur is typically filed in tandem 

with a motion for new trial, they do not serve the identical purpose. A new trial 

motion may raise all manner of issues regarding liability, whereas a motion for 

remittitur or additur is directed to damages. See, e.g., Gould v. Nat. Bk. of Fla., 421 

So. 2d 798, 802-03 (Fla. 3d DCA 1982).   

   

II. Summary of the issue 

Should rule 9.020(h) be expressly amended to include motions for remittitur 

and additur as motions that toll rendition of the final judgment?  

 

III. Analysis:  

In an effort to reduce confusion, it would be helpful to practitioners to amend 

the rule 9.020(h) to specify that timely motions for remittitur or additur suspend 

rendition. Although the case law provides for this already by treating such motions 

as conditional motions for new trial, rule 9.020(h)(1) could be facially read to 

provide an exclusive list of motions that toll/suspend rendition.  

Moreover, the practitioner would need to carefully read Sealey to confirm that 

a timely filed motion for remittitur would suspend rendition, even in the absence of 

a timely filed motion for new trial. Sealey, 810 So. 2d at 991 (“This leaves only the 

defendant's motion for remittitur, but it did not delay the running of the appeal time 

either.”)  

Perhaps a motion for remittitur or additur could also be encompassed by the 

phrase “motion to challenge the verdict” currently found in rule 9.020(h)(1)(G). But 

the separate research done on that point confirms that this language replaced the 

antiquated verbiage of the motion for judgment notwithstanding the verdict. So, 

embracing remittitur or additur within that language may create more ambiguity and 

confusion than comfort, particularly because the case law already categorizes 

motions for remittitur or additur as conditional motions for new trial.  

Based on the case law, it may make more sense to include motions for 

remittitur and additur along with the motion for new trial: “(A) motion for new trial 

and/or motion for remittitur or additur;” … Placing the amendment there seems to 

make more sense than adding it to the line for a motion challenging the verdict, as a 

request for remittitur or additur does not challenge the entirety of the verdict. Or, 

another subsection could be added to treat these motions standing alone.  
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Luck, David

From: Godwin, Krys <KGodwin@floridabar.org>
Sent: Thursday, March 19, 2020 12:22 PM
To: Luck, David
Cc: Tom Hall (tom@tlhconsultinggroup.com)
Subject: [EXT] FW: Formal request to you as Appellate Rules Chair

External Email 

 

David, 
  
Please see the concern raised by Paul Regensdorf below.  This is assigned file number 20-AC-07.  
  
Please let me know if you desire to set up a conference call (after next Monday as I will be away, 
please). 
  
Sincerely, 
  

Krys Godwin 

Krys Godwin, Director 
Legal Publications 
Phone: 850.561.5706 | Email: kgodwin@floridabar.org 
  

      
  

The Florida Bar 
651 East Jefferson Street 
Tallahassee, Florida 32399-2300 
  

From: Tom Hall <tom@tlhconsultinggroup.com>  
Sent: Thursday, March 19, 2020 9:34 AM 
To: Godwin, Krys <KGodwin@floridabar.org> 
Subject: Fwd: Formal request to you as Appellate Rules Chair 
  
Please set up as referral.  Send to civil.  Let me know the referral number.  Do you have a list of all unresolved referrals?  
  
It also has occurred to me that we get so many referrals to add stuff to rule 9.130 that we ought to have a 9.130 
subcommittee.  Seems like every year there are three or four at least. 

Sent from my iPad 
 
Begin forwarded message: 
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From: Paul Regensdorf <paul.regensdorf@gmail.com> 
Date: March 18, 2020 at 11:08:20 PM EDT 
To: Thomas Hall <tom@tlhconsultinggroup.com> 
Cc: Krys Godwin <KGodwin@floridabar.org>, Mikalla Davis <midavis@floridabar.org> 
Subject: Formal request to you as Appellate Rules Chair 

  
I would like to ask you to have your committee consider adding the Rule 1.535 
Remittitur/Additur motion to those authorized motions which are designated as ones that 
toll rendition in Rule 9.040(h). It’s quite similar to a Motion for New Trial, and also 
similar to a Motion to Amend, each of which toll the time for appeal. 
  
While I think it will not be filed by itself [thereby tolling rendition], but I think it could 
often be filed as a package with other motions and then be the last one ruled on, thereby 
becoming the key motion for determining when the final judgment is rendered. 
  
I have no clue why 1.535 wasn’t put into Rule 1.530. I’m on Civil now and no one seems 
to know why, even though it’s a very new rule. I am asking Civil to consider moving it 
into 1.530 as a subsection. It would fit there. 
  
If you have thoughts or comments, please let me know. 
  
Stay well my friend. 
  
Paul  
  
Paul R. Regensdorf 
Attorney at Law, PLLC 
Cell: 954-562-9598 
Email: paul.regensdorf@gmail.com  
Email: paul.regensdorf@prr-law.com  
3494 SW Forest Hills Court 
Palm City, FL 34990 
  
  

  

Please note: Florida has very broad public records laws. Many written communications to or from The Florida Bar 
regarding Bar business may be considered public records, which must be made available to anyone upon request. Your 
e-mail communications may therefore be subject to public disclosure.  
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Luck, David

From: Kristina Samuels <samuelsk@1dca.org>
Sent: Wednesday, April 29, 2020 3:50 PM
To: Luck, David; Godwin, Krys
Subject: [EXT] Research Term “Motion to Challenge the Verdict” in Rule 9.020(h)(1)

External Email 

 

David and Krys,  
  
Hello. Hope you are both well. Below is a memo on my research assignment for the Civil Subcommittee.  
  
Thank you,  
Kristina 
  
  
Subcommittee,  
  

I volunteered to research the scope of the term “motion to challenge the verdict” in the context of rule 
9.020(h)(1). The short answer appears to be that a “motion to challenge the verdict” is a “motion for judgment 
notwithstanding the verdict,” particularly where a motion for directed verdict was not previously filed. “[A] 
JNOV motion alleges that the evidence was insufficient to support the verdict at all.” Coba v. Tricam Indus., 
Inc., 164 So. 3d 637, 646 (Fla. 2015). The longer, more detailed answer follows.  

  
In Amendments to Florida Rules of Appellate Procedure, 780 So. 2d 834, 839 (Fla. 2000), the Florida 

Supreme Court revised rule 9.020(h) as follows:  
  

(h) Rendition (of an Order). An order is rendered when a signed, written order is filed 
with the clerk of the lower tribunal. However, unless another applicable rule of procedure 
specifically provides to the contrary, if a final order has been entered and there has been filed 
in the lower tribunal an authorized and timely motion for new trial or, 
for rehearing, for clarification, or for certification, to alter or amend;, for 
judgment notwithstanding verdict or in accordance with prior motion for directed verdict, or in 
for arrest of judgment, to challenge the verdict, to correct a sentence or order of probation 
pursuant to Florida Rule of Criminal Procedure 3.800(b)(1), to withdraw the a plea after 
sentencing pursuant to Florida Rule of Criminal Procedure 3.170(l );, or a challenge to the 
verdict to vacate an order based upon the recommendations of a hearing officer in accordance 
with Florida Family Law Rule of Procedure 12.492, the following exceptions apply: 

  
In its opinion, the Florida Supreme Court stated, without further explanation, that it adopted “the committee's 
proposal to amend subdivision (h) . . . to replace the term ‘judgment notwithstanding the verdict’ with 
‘judgment to challenge the verdict.’ ” Amendments, 780 at 835. The two-column chart submitted by the ACRC 
for case SC00-718 explained the proposed change as follows: “Eliminate the term ‘judgment notwithstanding 
verdict’ as obsolete and substitute judgment ‘to challenge the verdict.’ ”  
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              Two years later, the ‘obsolesce’ of the term “judgment notwithstanding verdict” was discussed in Fire 
& Casualty Insurance Company of Connecticut v. Sealey, 810 So. 2d 988 (Fla. 1st DCA 2002), where the First 
District analyzed whether a notice of appeal was timely. Below I have quoted a significant portion of Sealey 
because the decision happens to discuss the nature of a motion for remittitur in the context of tolling 
rendition. 
  

The underlying verdict in Sealey was returned on February 9, and the judgment was entered on May 
10. On May 21, Appellant filed a motion for remittitur, a motion for new trial, and a motion for judgment 
notwithstanding the verdict. The motions were denied on August 3. The notice of appeal was filed on August 
31. The First District observed that, as a result, the appeal was only timely if the motions were authorized 
under rule 9.020 and filed in a timely manner in the trial court. In an opinion dismissing the appeal, the First 
District reasoned as follows:  
  

To determine the timeliness of the defendant's post-trial motions, we must refer to the rules 
governing each of those motions. Rule 1.530(b) of the Florida Rules of Civil Procedure states in 
pertinent part that a motion for a new trial must be served “not later than 10 days after the return of 
the verdict in a jury action.” The same time limit applies to the service of a motion for judgment 
notwithstanding the verdict, which is now more often referred to as a motion for judgment in 
accordance with a prior motion for directed verdict.2 . . .  

  
[2] Some Florida courts have held that a motion for a judgment notwithstanding the 
verdict is obsolete and should now be styled as a motion in accordance with a prior 
motion for directed verdict. . . . . However, other courts have continued to use the term 
“judgment notwithstanding the verdict” even after the adoption of rule 1.480(b). See 
Lindenfield v. Dorazio, 606 So. 2d 1255 (Fla. 4th DCA 1992); Dean Witter Reynolds, Inc. v. 
Hammock, 489 So. 2d 761 (Fla. 1st DCA 1986). One commentator maintains that there is 
a distinction between a motion for a judgment in accordance with a prior motion for 
directed verdict and a motion for judgment notwithstanding the verdict. Henry P. 
Trawick, Jr., Florida Practice and Procedure, § 26–4 (2001). For the purpose of this 
appeal, we assume the defendant's motion would qualify as a motion for judgment in 
accordance with a prior motion for directed verdict and that it would have been capable 
of suspending rendition, had it been timely. 

  
It follows that both the motion for new trial and the motion for judgment notwithstanding the 

verdict were ineffective to suspend rendition of the final judgment. . . . 
  

This leaves only the defendant's motion for remittitur, but it did not delay the running of the 
appeal time either. A motion for remittitur is essentially a conditional motion for a new trial. See Poole 
v. Veterans Auto Sales & Leasing Co., 668 So.2d 189 (Fla.1996). As we have explained, a motion for new 
trial must be served within ten days after the return of the verdict. The motion for remittitur, like the 
other two post-trial motions, was served more than three months after the verdict. Hence, it was 
untimely and therefore ineffective to suspend rendition. 

  
The defendant contends that the motion for remittitur should be treated as a motion to alter or 

amend the judgment, one of the motions that can operate to suspend rendition. . . . However, we 
cannot treat the motion for remittitur as if it were a motion to alter or amend the judgment. 
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We agree that the true nature of a motion must be determined by its content and not by the 
label the moving party has used to describe it. . . .  When we consider the content of the motion for 
remittitur, though, we conclude that it was, in fact, a conditional motion for a new trial, not a motion 
to alter or amend the judgment. We can look beyond the label the defendant used, but we cannot 
make the motion into something it was not. 

  
A motion to alter or amend is most often used to correct a substantive error in the judgment 

itself. . . .  The function of the motion in this class of cases is to inform the court that an issue was not 
adjudicated in the judgment in the same way that it was decided. 

  
It would also be proper to file a motion to alter or amend to correct an error in the adjudication 

of a post-verdict issue. . . . In this situation, the motion seeks to correct an error reflected only in the 
judgment and not in the underlying jury verdict. The aggrieved party could not present the issue in a 
motion for a new trial, because the error is not one that would have been committed at that time. 

  
Finally, a motion to alter or amend may be used to correct a judgment to the extent that it was 

based on an error of law. . . .  
  

The common feature of these cases is that the motion to alter or amend was used in each case 
to correct an error in the judgment itself, and not an error in the course of the proceeding leading up 
to the judgment. All prior errors in a civil case can be corrected on appeal from the final judgment; but 
the scope of a motion to alter or amend the judgment is much more limited. A motion to alter or 
amend must address an issue relating directly and exclusively to the judgment. 

  
The defendant argues that the motion for remittitur should be treated as a motion to alter or 

amend because it goes to “the heart of the judgment,” but that is simply not the case. The defendant's 
motion raised four arguments, all of which were directed exclusively to the jury's verdict. Hence, the 
defendant's argument that the motion goes to the heart of the judgment is correct only in the general 
sense that the judgment was based on the disputed verdict. . . .  
  

We consider it essential to maintain the distinction between post-trial motions that challenge 
the verdict and those that challenge the judgment. A motion for new trial or a motion for judgment in 
accordance with a prior motion for directed verdict must be served within ten days after the return of 
the verdict. See Fla.R.Civ.P. 1.530(b); 1.480(b). In contrast, a motion to alter or amend the judgment 
must be served within ten days of the judgment. See Fla.R.Civ.P. 1.530(g). If a motion for a new trial 
could simply be treated as if it were a motion to alter or amend, there would be little point in placing a 
time limit on service of a motion for a new trial. 
  

Sealey, 810 So. 2d at 991-93. 
  
  
I hope this helps and you are all well. I look forward to “seeing” you on our next call, 
Kristina  
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Core Terms
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for judgment, remittitur, suspend, final judgment, 
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Case Summary

Procedural Posture

Plaintiff, the insured, sued defendant, the insurer, 
asserting an uninsured motorist claim, and prevailed, in 
the Circuit Court for Duval County (Florida). Three 
months later the trial court entered final judgment on the 
verdict. Subsequently the trial court denied the insurer's 
motions for remittitur, new trial, and judgment 
notwithstanding the verdict, and it appealed.

Overview
The appellate court, after the jury's verdict, apportioned 
the insured's comparative fault, made the appropriate 
adjustments for prejudgment interest and collateral 
source benefits, and entered judgment of nearly two 
million dollars for the insured. Because it was not clear 
from the notice of appeal whether the insured's post-trial 
motions were timely, and therefore capable of 
suspending rendition of the final judgment, the appellate 
court directed the insurer to show cause why its appeal 
should not be dismissed as untimely. Both of the 
insurer's motions, for new trial, and for judgment 
notwithstanding the verdict, were ineffective to suspend 
rendition of the final judgment. They had to be served 
within 10 days after the return of the verdict, but neither 
was served until more than three months later. The 
insurer's motion for remittitur did not delay the running of 
the appeal time either. It, like the other two motions, was 
served more than three months after the verdict. Hence, 
it was untimely and therefore ineffective to suspend 
rendition.

Outcome
The appeal was dismissed for lack of jurisdiction.
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LexisNexis® Headnotes

Civil Procedure > Appeals > Dismissal of 
Appeals > General Overview

Commercial Law (UCC) > Secured Transactions 
(Article 9) > General Overview

Governments > Legislation > Statute of 
Limitations > Time Limitations

Civil Procedure > Appeals > Reviewability of Lower 
Court Decisions > Timing of Appeals

HN1[ ]  Appeals, Dismissal of Appeals

The time for initiating an appeal is jurisdictional. If the 
notice of appeal is not filed within the time set by the 
applicable rule, the appellate court must dismiss the 
appeal. The method of initiating an appeal from a final 
order in a civil case is outlined in Fla. R. App. P. 
9.110(b). This rule states that the notice of appeal must 
be filed within 30 days of the date of rendition of the 
order to be reviewed.

Civil Procedure > Appeals > Reviewability of Lower 
Court Decisions > Timing of Appeals

HN2[ ]  Reviewability of Lower Court Decisions, 
Timing of Appeals

Fla. R. App. P. 9.020(h) provides that an order is 
rendered when a signed, written order is filed with the 
clerk of the lower tribunal.

Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule

Civil Procedure > Appeals > Reviewability of Lower 
Court Decisions > Timing of Appeals

HN3[ ]  Appellate Jurisdiction, Final Judgment Rule

The date of rendition, and thus the beginning of the 
jurisdictional time limit for filing an appeal, may be 
delayed by the filing of certain motions in the lower court 
after entry of the final judgment. Fla. R. App. P. 9.020(h) 
identifies these motions and sets forth the requirements 
for suspending the date of rendition. A motion is 
generally not effective to suspend rendition of the time 
for an appeal unless it is one of the motions identified in 
the rule. If a party files a motion that is authorized in the 
proceeding, but not listed in Fla. R. App. P. 9.020(h), the 
time for filing an appeal will run uninterrupted from the 
date the final order was reduced to writing, signed, and 
filed with the clerk.

Civil Procedure > Appeals > Reviewability of Lower 
Court Decisions > Timing of Appeals

Criminal Law & Procedure > Postconviction 
Proceedings > Arrest of Judgment

HN4[ ]  Reviewability of Lower Court Decisions, 
Timing of Appeals

Filing one of the motions listed in Fla. R. App. P. 
9.020(h) will suspend rendition of the final order only if 
the motion is timely under the rules applicable to the 
proceeding in the lower court. Hence, a motion that is 
untimely does not toll the time for an appeal, even if the 
motion is one of those identified in Fla. R. App. P. 
9.020(h) as a motion that is otherwise capable of 
suspending rendition.

Civil Procedure > Trials > Judgment as Matter of 
Law > General Overview

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

Civil Procedure > Appeals > Reviewability of Lower 
Court Decisions > Timing of Appeals

HN5[ ]  Trials, Judgment as Matter of Law

The following motions that toll the time for an appeal 
must be filed timely. Fla. R. Civ. P. 1.530(b) states that 
a motion for a new trial must be served not later than 10 
days after the return of the verdict in a jury action. The 
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same time limit applies to the service of a motion for 
judgment notwithstanding the verdict, which is now 
more often referred to as a motion for judgment in 
accordance with a prior motion for directed verdict. Fla. 
R. Civ. P. 1.480(b) states that within 10 days after the 
return of a verdict, a party who has timely moved for a 
directed verdict may serve a motion to set aside the 
verdict and any judgment entered thereon and to enter 
judgment in accordance with the motion for a directed 
verdict.

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

Civil Procedure > ... > Relief From 
Judgments > Additur & Remittitur > General 
Overview

Civil Procedure > ... > Relief From 
Judgments > Additur & Remittitur > Remittiturs

HN6[ ]  Relief From Judgments, Motions for New 
Trials

A motion for remittitur is essentially a conditional motion 
for a new trial.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

Civil Procedure > ... > Relief From 
Judgments > Additur & Remittitur > General 
Overview

Civil Procedure > ... > Relief From 
Judgments > Additur & Remittitur > Remittiturs

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

HN7[ ]  Relief From Judgments, Altering & 
Amending Judgments

The true nature of a motion must be determined by its 

content and not by the label the moving party has used 
to describe it. When the appellate court considers the 
content of the motion for remittitur, though, it may 
conclude that it is, in fact, a conditional motion for a new 
trial, not a motion to alter or amend the judgment. It can 
look beyond the label the defendant used, but cannot 
make the motion into something it is not.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

Civil Procedure > Settlements > Settlement 
Agreements > General Overview

HN8[ ]  Relief From Judgments, Altering & 
Amending Judgments

A motion to alter or amend is most often used to correct 
a substantive error in the judgment itself. For instance, it 
would be proper to file a motion to alter or amend if the 
judgment did not accurately reflect the decision of the 
court.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

HN9[ ]  Relief From Judgments, Altering & 
Amending Judgments

It would be proper to file a motion to alter or amend to 
correct an error in the adjudication of a post-verdict 
issue. If the trial judge has erred in reducing the jury 
award to account for collateral source benefits, for 
example, the error could be addressed in a motion to 
alter or amend. In this situation, the motion seeks to 
correct an error reflected only in the judgment and not in 
the underlying jury verdict. The aggrieved party could 
not present the issue in a motion for a new trial, 
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because the error is not one that would have been 
committed at that time.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

HN10[ ]  Relief From Judgments, Altering & 
Amending Judgments

A motion to alter or amend may be used to correct a 
judgment to the extent that it was based on an error of 
law. As an illustration of this point, if the trial court enters 
a judgment in excess of the legal limit of the defendant's 
liability, the defendant can correct the error by filing a 
motion to alter or amend the judgment.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

HN11[ ]  Relief From Judgments, Altering & 
Amending Judgments

A motion to alter or amend must address an issue 
relating directly and exclusively to the judgment.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

Civil Procedure > Trials > Judgment as Matter of 
Law > General Overview

Civil Procedure > Trials > Judgment as Matter of 
Law > Directed Verdicts

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

HN12[ ]  Relief From Judgments, Altering & 
Amending Judgments

It is essential to maintain the distinction between post-
trial motions that challenge the verdict, and those that 
challenge the judgment. A motion for new trial or a 
motion for judgment in accordance with a prior motion 
for directed verdict must be filed within 10 days after the 
return of the verdict. Fla. R. Civ. P. 1.530(b); 1.480(b). 
In contrast, a motion to alter or amend the verdict must 
be served within 10 days of the judgment. Fla. R. Civ. P. 
1.530(g). If a motion for a new trial could simply be 
treated as if it were a motion to alter or amend, there 
would be little point in placing a time limit on service of a 
motion for a new trial.

Counsel: George N. Meros, Jr., of Gray, Harris & 
Robinson, P.A., Tallahassee, for Appellant.

John Beranek of Ausley & McMullen Tallahassee; 
Gregg Johnson, Jacksonville; and E.T. Fernandez, III, 
Jacksonville, for Appellee.  

Judges: PADOVANO, J. BROWNING and LEWIS, JJ., 
CONCUR.  

Opinion by: PADOVANO 

Opinion

 [*989]  PADOVANO, J.

We dismiss the appeal for lack of jurisdiction. The notice 
of appeal was not filed within thirty days of the date of 
rendition of the final judgment. Although the notice 
would have been timely if measured from the date of a 
subsequent order denying the defendant's post trial 
motions, these motions were all ineffective to suspend 
the running of the time for an appeal. 

The plaintiff asserted an uninsured motorist claim 
against the defendant and ultimately prevailed at trial. 
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The jury returned a verdict for damages in favor of the 
plaintiff on February 9, 2001. Approximately three 
months later on May 10, 2001, the trial court entered a 
final judgment based on the verdict. The court 
apportioned the plaintiff's comparative [**2]  fault and 
made the appropriate adjustments for prejudgment 
interest and collateral source benefits, and then entered 
a judgment of $ 1,878, 687.35 in favor of the plaintiff. 
The defendant had not filed any motions challenging the 
verdict before the entry of the judgment.

On May 21, 2001, the defendant served a motion for 
remittitur, a motion for new trial, and a motion for 
judgment notwithstanding the verdict. In the motion for 
remittitur the defendant made four main arguments: (1) 
the plaintiff failed to present evidence of causation, (2) 
the verdict was influenced by passion, prejudice, and 
sympathy, (3) the plaintiff failed to present evidence of 
lost wages, and (4) the plaintiff failed to present 
evidence of his future medical expenses. These 
arguments are directed exclusively to the jury's verdict. 
The opening line of the motion states that the defendant 
is moving "for a remittitur of the verdict."

 [*990]  The motion for a new trial presents the same 
four arguments raised in the motion for remittitur, but it 
also contains an argument that the verdict is contrary to 
the manifest weight of the evidence, and an argument 
that the trial court erred in denying the defendant's 
motion for directed [**3]  verdict. Although the motion for 
judgment notwithstanding the verdict was submitted as 
a separate pleading, it is identical to the motion for a 
new trial. 

On August 3, 2001, the trial judge entered an order 
denying all three of the defendant's post-trial motions. 
The defendant filed a notice of appeal on August 31, 
2001, to seek review in this court. Because it was not 
clear from the notice of appeal whether the post-trial 
motions were timely, and therefore capable of 
suspending rendition of the final judgment, we issued an 
order directing the defendant to show cause why the 
appeal should not be dismissed as untimely. The 
defendant responded with an argument that the court 
has jurisdiction. The plaintiff moved to dismiss the 
appeal and the defendant submitted a response in 
opposition to the motion to dismiss.

We are governed by the fundamental principle that HN1[
] the time for initiating an appeal is jurisdictional. If the 

notice of appeal is not filed within the time set by the 
applicable rule, the appellate court must dismiss the 
appeal. See  State ex rel. Cantera v. District Court of 

Appeal, Third District, 555 So. 2d 360, 362 (Fla. 1990); 
Int'l Studio Apt. Ass'n v. Sun Holiday Resorts, Inc., 375 
So. 2d 335, 336 (Fla. 4th DCA 1979).  [**4]  The method 
of initiating an appeal from a final order in a civil case is 
outlined in rule 9.110(b) of the Florida Rules of 
Appellate Procedure. This rule states that the notice of 
appeal must be filed "within 30 days of the date of 
rendition of the order to be reviewed."

HN2[ ] Rule 9.020(h) provides that "an order is 
rendered when a signed, written order is filed with the 
clerk of the lower tribunal." See  Casto v. Casto, 404 So. 
2d 1046, 1047 (Fla. 1981); State v. Moore, 563 So. 2d 
115 (Fla. 2d DCA 1990). Here, the judgment was 
reduced to writing, signed, and filed on May 10, 2001. 
The time for an appeal began to run from that date. 

HN3[ ] The date of rendition, and thus the beginning of 
the jurisdictional time limit for filing an appeal, may be 
delayed by the filing of certain motions in the lower court 
after entry of the final judgment. Rule 9.020(h) identifies 
these motions and sets forth the requirements for 
suspending the date of rendition. 1 A motion is generally 
not effective to suspend rendition of the time for an 
appeal unless it is one of the motions identified in the 
rule. See  Klemba v. State, 490 So. 2d 1050 (Fla. 4th 
DCA 1986);  [**5]  Joseph v. State, 437 So. 2d 245, 246 
(Fla. 5th DCA 1983); Culpepper v. Britt, 434 So. 2d 31, 
32 (Fla. 2d DCA 1983). If a party files a motion that is 
authorized in the proceeding, but not listed in rule 
9.020(h), the time for filing an appeal will run 
uninterrupted from the date the final order was reduced 
to writing, signed, and filed with the clerk.

HN4[ ] Filing one of the motions listed in rule 9.020(h) 
will [**6]  suspend rendition of the final order only if the 
motion is timely under the rules applicable to the 
proceeding [*991]  in the lower court. See  Salam v. 
Benmelech, 622 So. 2d 592, 593 (Fla. 3d DCA 1993) 
(untimely motion to alter or amend); Bailey v. Mobile 
Home Park Realty, Inc. 579 So. 2d 198, 199, 200 (Fla. 
2d DCA 1991) (untimely motion in arrest of judgment); 

1 The motions listed in rule 9.020(h) are: (1) a motion for new 
trial, (2) a motion for rehearing, (3) a motion for clarification, 
(4) a motion for certification, (5) a motion to alter or amend, (6) 
a motion for judgment in accordance with a prior motion for 
directed verdict, (7) a motion for arrest of judgment, (8) a 
motion to challenge the verdict, (9) a rule 3.800(b)(1) motion to 
correct a sentence or probation order, (10) a rule 3.170(l) 
motion to withdraw a plea, and (11) a rule 12.492 motion to 
vacate an order based on recommendations of a family law 
hearing officer.
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Americare Biologicals, Inc. v. Technical Chemicals & 
Products, Inc., 766 So. 2d 284 (Fla. 4th DCA 2000) 
(untimely motion for rehearing); see also  Howard v. 
Farm Bureau Ins. Co., 467 So. 2d 442 (Fla. 5th DCA 
1985); White v. State, 416 So. 2d 39 (Fla. 2d DCA 
1982). Hence, a motion that is untimely does not toll the 
time for an appeal, even if the motion is one of those 
identified in rule 9.020(h) as a motion that is otherwise 
capable of suspending rendition.

To determine the timeliness of the defendant's post-trial 
motions, we must refer to the rules governing each of 
those motions. HN5[ ] Rule 1.530(b) of the Florida 
Rules of Civil Procedure states in pertinent part that a 
motion for a new trial must be served "not later than 10 
days after the return of the [**7]  verdict in a jury action." 
The same time limit applies to the service of a motion 
for judgment notwithstanding the verdict, which is now 
more often referred to as a motion for judgment in 
accordance with a prior motion for directed verdict. 2 
Rule 1.480(b) states that "within 10 days after the return 
of a verdict, a party who has timely moved for a directed 
verdict may serve a motion to set aside the verdict and 
any judgment entered thereon and to enter judgment in 
accordance with the motion for a directed verdict."

 [**8]  It follows that both the motion for new trial and the 
motion for judgment notwithstanding the verdict were 
ineffective to suspend rendition of the final judgment. 
The time for service of each motion began on February 
9, 2001, the day the jury returned its verdict. Both 
motions had to be served within ten days after the return 
of the verdict, but neither was served until May 21, 

2 Some Florida courts have held that a motion for a judgment 
notwithstanding the verdict is obsolete and should now be 
styled as a motion in accordance with a prior motion for 
directed verdict. See  La Rosa Del Monte Express, Inc. v. 
G.S.W. Enters. Corp., 483 So. 2d 472, 473 n.1 (Fla. 3d DCA 
1986); Meus v. Eagle Family Discount Stores, 499 So. 2d 840, 
842 n.6 (Fla. 3d DCA 1986). However, other courts have 
continued to use the term "judgment notwithstanding the 
verdict" even after the adoption of rule 1.480(b). See  
Lindenfield v. Dorazio, 606 So. 2d 1255 (Fla. 4th DCA 1992); 
Dean Witter Reynolds, Inc., v. Hammock, 489 So. 2d 761 
(Fla. 1st DCA 1986). One commentator maintains that there is 
a distinction between a motion for a judgment in accordance 
with a prior motion for directed verdict and a motion for 
judgment notwithstanding the verdict. Henry P. Trawick, Jr., 
Florida Practice and Procedure, § 26-4 (2001). For the 
purpose of this appeal, we assume the defendant's motion 
would qualify as a motion for judgment in accordance with a 
prior motion for directed verdict and that it would have been 
capable of suspending rendition, had it been timely.

2001, more than three months later. 

This leaves only the defendant's motion for remittitur, 
but it did not delay the running of the appeal time either. 
HN6[ ] A motion for remittitur is essentially a 
conditional motion for a new trial. See  Poole v. 
Veterans Auto Sales & Leasing Co., 668 So. 2d 189 
(Fla. 1996). As we have explained, a motion for new trial 
must be served within ten days after the return of the 
verdict. The motion for remittitur, like the other two post-
trial motions, was served more than three months after 
the verdict. Hence, it was untimely and therefore 
ineffective to suspend rendition.

The defendant contends that the motion for remittitur 
should be treated as a motion to alter or amend the 
judgment, one of the motions that can operate to 
 [*992]  suspend rendition under rule 9.020(h).  [**9]  If 
we were to reclassify the motion in this way it would be 
timely and thus it would delay rendition of the final 
judgment until August 3, 2001, when the motion was 
denied. Rule 1.530(g) provides that a motion to alter or 
amend the judgment "shall be served not later than 10 
days after entry of the judgment" and the motion in this 
case was served within that time. However, we cannot 
treat the motion for remittitur as if it were a motion to 
alter or amend the judgment.

We agree that HN7[ ] the true nature of a motion must 
be determined by its content and not by the label the 
moving party has used to describe it. See  Magnum 
Towing, Inc. v. Sunbeam Television Corp., 781 So. 2d 
379, 380 (Fla. 3d DCA 1998) (treating a motion styled 
as a "motion for reconsideration" as a motion for 
rehearing); Olson v. Olson, 704 So. 2d 208, 210 (Fla. 
5th DCA 1998) (construing a motion to set aside a final 
judgment as a motion for rehearing). When we consider 
the content of the motion for remittitur, though, we 
conclude that it was, in fact, a conditional motion for a 
new trial, not a motion to alter or amend the judgment. 
We can look beyond the label the defendant used, but 
we [**10]  cannot make the motion into something it was 
not.

HN8[ ] A motion to alter or amend is most often used 
to correct a substantive error in the judgment itself. For 
instance, it would be proper to file a motion to alter or 
amend if the judgment did not accurately reflect the 
decision of the court. See  Fisher v. Fisher, 787 So. 2d 
926, 929 (Fla. 2d DCA 2001) (the judgment did not 
conform to the provision of the marital settlement 
agreement); Sanchez v. Sanchez, 435 So. 2d 347, 349 
(Fla. 3d DCA 1983) (the court ordered alimony in the 

810 So. 2d 988, *991; 2002 Fla. App. LEXIS 1747, **6
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amount of $ 100 per month, but the judgment 
erroneously required payments of $ 100 per week). The 
function of the motion in this class of cases is to inform 
the court that an issue was not adjudicated in the 
judgment in the same way that it was decided.

HN9[ ] It would also be proper to file a motion to alter 
or amend to correct an error in the adjudication of a 
post-verdict issue. If the trial judge has erred in reducing 
the jury award to account for collateral source benefits, 
for example, the error could be addressed in a motion to 
alter or amend. See  Nova Univ. v. Katz, 636 So. 2d 729 
(Fla. 4th DCA 1993). In this situation,  [**11]  the motion 
seeks to correct an error reflected only in the judgment 
and not in the underlying jury verdict. The aggrieved 
party could not present the issue in a motion for a new 
trial, because the error is not one that would have been 
committed at that time.

Finally, HN10[ ] a motion to alter or amend may be 
used to correct a judgment to the extent that it was 
based on an error of law. See  Aagaard-Juergensen v. 
Lettelier, 579 So. 2d 404, 405 (Fla. 5th DCA 1991); 
Barrios v. Draper, 423 So. 2d 1002, 1003 (Fla. 3d DCA 
1982). As an illustration of this point, if the trial court 
enters a judgment in excess of the legal limit of the 
defendant's liability, the defendant can correct the error 
by filing a motion to alter or amend the judgment. See 
Kennilworth  Kenilworth Ins. Co. v. Pizarro, 369 So. 2d 
995, 996 (Fla. 3d DCA 1979); cf.  Florida Patient's 
Comp. Fund v. Scherer, 558 So. 2d 411, 415 (Fla. 
1990). 

The common feature of these cases is that the motion to 
alter or amend was used in each case to correct an 
error in the judgment itself, and not an error in the 
course of the proceeding leading up to the judgment. All 
prior errors in a civil [**12]  case can be corrected on 
appeal from the final judgment; but the scope of a 
motion to alter or amend the judgment is much more 
limited. HN11[ ] A motion to alter or amend must 
 [*993]  address an issue relating directly and 
exclusively to the judgment.

The defendant argues that the motion for remittitur 
should be treated as a motion to alter or amend 
because it goes to "the heart of the judgment," but that 
is simply not the case. The defendant's motion raised 
four arguments, all of which were directed exclusively to 
the jury's verdict. Hence, the defendant's argument that 
the motion goes to the heart of the judgment is correct 
only in the general sense that the judgment was based 
on the disputed verdict .

If the defendant's position were correct, an untimely 
motion for a new trial could be revived simply by 
reclassifying it as a motion to alter or amend the 
judgment. The moving party would always have the 
same argument the defendant makes here; the motion 
attacks the correctness of the verdict and therefore it 
goes to the heart of the judgment rendered on the 
verdict. The danger of accepting this argument, 
however, is that it would effectively nullify the time limit 
for service of a motion that is [**13]  truly directed to the 
verdict.

We consider HN12[ ] it essential to maintain the 
distinction between post-trial motions that challenge the 
verdict and those that challenge the judgment. A motion 
for new trial or a motion for judgment in accordance with 
a prior motion for directed verdict must be served within 
ten days after the return of the verdict. See Fla.R.Civ.P. 
1.530(b); 1.480(b). In contrast, a motion to alter or 
amend the verdict must be served within ten days of the 
judgment. See Fla.R.Civ.P. 1.530(g). If a motion for a 
new trial could simply be treated as if it were a motion to 
alter or amend, there would be little point in placing a 
time limit on service of a motion for a new trial.

In summary, we hold that the defendant's post-trial 
motions were ineffective to suspend rendition of the final 
judgment. Because the notice of appeal was untimely 
when measured from the date of the final judgment, this 
court lacks jurisdiction.

Appeal dismissed.

BROWNING and LEWIS, JJ., CONCUR.  

End of Document
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Subsequent History:  [**1]  Released for Publication 
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Rehearing denied by Hauss v. Waxman, 2004 Fla. App. 
LEXIS 4030 (Fla. Dist. Ct. App. 4th Dist., Mar. 18, 2004)

Subsequent appeal at Hauss v. Waxman, 914 So. 2d 
474, 2005 Fla. App. LEXIS 17259 (Fla. Dist. Ct. App. 
4th Dist., Nov. 2, 2005)

Prior History: Appeal and cross-appeal from the Circuit 
Court for the Seventeenth Judicial Circuit, Broward 
County; Robert Lance Andrews, Judge; L.T. Case No. 
95-11372 09 CACE.  

Disposition: AFFIRMED.  

Core Terms

amend, remittitur, correct an error, final judgment, 
motion for a new trial, trial court, ten days, post-trial, 
collateral source, return a verdict, untimely filed, file a 
motion, jury verdict, benefits, additur, damages, 
motions, cases

Case Summary

Procedural Posture
Defendant individual appealed a judgment by the Circuit 
Court for the Seventeenth Judicial Circuit, Broward 
County (Florida) that, inter alia, denied his motion for 
remittitur in plaintiff injured party's personal injury action.

Overview
Fourteen days after the jury returned its verdict, the 
individual filed a motion for remittitur, claiming that the 
trial court erred in denying his motion as it involved past 
medical expenses and a set-off for collateral source 
benefits. The remittitur motion was mailed to the injured 
party's counsel 11 days after the jury returned the 
verdict. The appellate court held that the remittitur 
motion was essentially a conditional motion for new trial 
under Fla. R. Civ. P. 1.530(b). As such, it had to be filed 
within 10 days after the jury returned its verdict; that is, 
when the verdict was announced in open court. The 
date that the verdict was filed with the court clerk was 
immaterial. Because the motion for remittitur was 
untimely filed, the appellate court was without 
jurisdiction to consider the individual's points on appeal.

Outcome
The judgment was affirmed.
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LexisNexis® Headnotes

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

Civil Procedure > Pleading & Practice > Motion 
Practice > Time Limitations

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

HN1[ ]  Relief From Judgments, Motions for New 
Trials

See Fla. R. Civ. P. 1.530(b).

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

Civil Procedure > Pleading & Practice > Motion 
Practice > Time Limitations

HN2[ ]  Judgments, Relief From Judgments

In a time limitation for relief from judgment context, a 
verdict is returned when it "is announced in open court;" 
the date when the verdict is filed with a clerk is 
immaterial.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > Pleading & Practice > Motion 
Practice > Time Limitations

HN3[ ]  Relief From Judgments, Altering & 
Amending Judgments

See Fla. R. Civ. P. 1.530(g).

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > Pleading & Practice > Motion 
Practice > General Overview

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

Civil Procedure > ... > Relief From 
Judgments > Additur & Remittitur > General 
Overview

Civil Procedure > ... > Relief From 
Judgments > Additur & Remittitur > Remittiturs

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

HN4[ ]  Relief From Judgments, Altering & 
Amending Judgments

The Florida civil rules do not indicate whether a motion 
for remittitur falls under Fla. R. Civ. P. 1.530(b) or (g).

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

Civil Procedure > Pleading & Practice > Motion 
Practice > Time Limitations

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

Civil Procedure > ... > Relief From 
Judgments > Additur & Remittitur > General 
Overview

Civil Procedure > ... > Relief From 
Judgments > Additur & Remittitur > Remittiturs

HN5[ ]  Relief From Judgments, Motions for New 
Trials

A remittitur motion is "essentially a conditional motion 
for new trial," such that it must be filed within 10 days of 
the return of a jury verdict.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

HN6[ ]  Relief From Judgments, Altering & 
Amending Judgments
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A motion to alter or amend is most often used to correct 
a substantive error in a judgment itself.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

HN7[ ]  Relief From Judgments, Altering & 
Amending Judgments

The function of a motion to alter or amend is to inform a 
court that an issue was not adjudicated in a judgment in 
the same way that it was decided.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

HN8[ ]  Relief From Judgments, Altering & 
Amending Judgments

It is proper to file a motion to alter or amend to correct 
an error in the adjudication of a post-verdict issue.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

HN9[ ]  Relief From Judgments, Altering & 
Amending Judgments

A motion to alter or amend may be used to correct a 
judgment to the extent that it was based on an error of 
law.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

HN10[ ]  Relief From Judgments, Altering & 
Amending Judgments

A motion to alter or amend is used to correct an error in 
a judgment itself, and not an error in the course of the 
proceeding leading up to the judgment.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

HN11[ ]  Relief From Judgments, Altering & 
Amending Judgments

All prior errors in a civil case can be corrected on appeal 
from a final judgment; but the scope of a motion to alter 
or amend the judgment is much more limited.

Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

HN12[ ]  Relief From Judgments, Altering & 
Amending Judgments

A motion to alter or amend must address an issue 
relating directly and exclusively to a judgment.

Counsel: Nancy W. Gregoire of Bunnell, Woulfe, 
Kirschbaum, Keller, McIntyre & Gregoire, P.A., Fort 
Lauderdale, and Ronald P. Gossett of Gossett & 
Gossett, P.A. Hollywood, for appellant.

Esther E. Galicia of George, Hartz, Lundeen, Fulmer, 
Johnstone, King & Stevens, Fort Lauderdale, for 
appellee, Samuel Benjamin Waxman.  
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Judges: GROSS, J. FARMER, C.J., and GUNTHER, J., 
concur.  

Opinion by: GROSS

Opinion

 [*759]  GROSS, J.

Tanya Truman Hauss, the plaintiff in the personal injury 
action below, appeals the denial of her post-trial motion 
for additur. The defendant below, Benjamin Samuel 
Waxman, cross-appeals the trial court's denial of his 
motion for remittitur.

We affirm, and write to explain our conclusion that 
Waxman's motion for remittitur was untimely filed 
because it was not served within ten days after the 
return of the jury's verdict.

The jury returned its verdict on November 8, 1999. On 
November 18, 1999, ten days later, Truman filed a 
motion for additur [**2]  or new trial on the issue of 
damages.

Fourteen days after the jury returned its verdict, on 
November 22, 1999, Waxman filed a motion for 
remittitur. The motion was mailed to the plaintiff's 
counsel on November 19, 1999, eleven days after the 
jury returned the verdict.

The central question is whether a motion for remittitur is 
governed by Florida Rule of Civil Procedure 1.530(b) or 
1.530(g).

Rule 1.530(b) states that HN1[ ] "[a] motion for new 
trial or for rehearing shall be served not later than 10 
days after the return of the verdict in a jury action. . . 
." (Emphasis added). HN2[ ] A verdict is returned 
when it "is announced in open court;" the date when the 
verdict is filed with the clerk is immaterial. See Hialeah 
Hotel, Inc. v. Woods, 778 So. 2d 314, 317 n.4 (Fla. 3d 
DCA 2000).

Rule 1.530(g), on the other hand, states that HN3[ ] 
"[a] motion to alter or amend the judgment shall be 
served not later than 10 days after entry of the 
judgment. . . ." (Emphasis added).

HN4[ ] The civil rules do not indicate whether a motion 
for remittitur falls under rule 1.530(b) or (g). If 1.530(b) 
applies, then the motion was untimely. If the motion for 
remittitur is treated as a motion [**3]  to alter or amend 
the final judgment under rule 1.530(g), then the motion 
was timely filed because it preceded the entry of a final 
judgment.

To resolve this issue, we adopt the reasoning of Fire & 
Casualty Insurance Co. of Connecticut v. Sealey, 810 
So. 2d 988 (Fla. 1st DCA), review denied, 828 So. 2d 
385 (Fla. 2002), which held that HN5[ ] a remittitur 
motion is "essentially a conditional motion for new trial," 
such that it must be filed within ten days of the return of 
the jury verdict. Id. at 991.

In Sealey, the jury returned a verdict for damages in 
favor of the plaintiff on February 9, 2001. Approximately 
three months later on May 10, 2001, the trial court 
entered a final judgment reflecting the verdict. The 
defendant had not filed any post-trial motions 
challenging the verdict up to this point in time.

On Monday, May 21, 2001, the defendant served three 
motions, including one for remittitur.

Ruling that a motion for remittitur was governed by the 
ten-day time limit of rule  [*760]  1.530(b), the first 
district rejected the defendant's contention that the 
motion for remittitur should be treated as a motion to 
alter or amend the judgment.  [**4]  The court provided 
examples of instances where a post-trial motion would 
be properly considered under 1.530(g):

HN6[ ] A motion to alter or amend is most often 
used to correct a substantive error in the judgment 
itself. For instance, it would be proper to file a 
motion to alter or amend if the judgment did not 
accurately reflect the decision of the court. HN7[ ] 
The function of the motion in this class of cases is 
to inform the court that an issue was not 
adjudicated in the judgment in the same way that it 
was decided.

HN8[ ] It would also be proper to file a motion to 
alter or amend to correct an error in the 
adjudication of a post-verdict issue. If the trial judge 
had erred in reducing the jury award to account for 
collateral source benefits, for example, the error 
could be addressed in a motion to alter or amend. 
In this situation, the motion seeks to correct an 
error reflected only in the judgment and not in the 
underlying jury verdict. The aggrieved party could 
not present the issue in a motion for a new trial, 

866 So. 2d 758, *758; 2004 Fla. App. LEXIS 1683, **1
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because the error is not one that would have been 
committed at that time.

Finally, HN9[ ] a motion to alter or amend may be 
used to correct a judgment to the extent that it was 
based on an error [**5]  of law. As an illustration of 
this point, if the trial court enters a judgment in 
excess of the legal limit of the defendant's liability, 
the defendant can correct the error by filing a 
motion to alter or amend the judgment.

The common feature of these cases is that HN10[
] the motion to alter or amend was used in each 

case to correct an error in the judgment itself, and 
not an error in the course of the proceeding 
leading up to the judgment. HN11[ ] All prior 
errors in a civil case can be corrected on appeal 
from the final judgment; but the scope of a motion 
to alter or amend the judgment is much more 
limited. HN12[ ] A motion to alter or amend must 
address an issue relating directly and exclusively to 
the judgment . . . .

Id. at 992-93 (citations omitted) (emphasis added).

Because the motion for remittitur was untimely filed, we 
are without jurisdiction to consider Waxman's points on 
appeal that the trial court erred in denying his motion as 
it involved past medical expenses and a set-off for 
collateral source benefits. Id. at 993 (noting that 
jurisdictional defect bars appellate review).

AFFIRMED.

FARMER, C.J., and GUNTHER, J., concur.  

End of Document

866 So. 2d 758, *760; 2004 Fla. App. LEXIS 1683, **4
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Opinion

 [*503]  KLINGENSMITH, J.

Appellants, Osthene Joseph and Linda Develon, appeal 
the trial court's denial of their joint motion for additur in 
an underinsured motorist action. The certificate of 
service on this motion reflects that it was not served 
until nineteen days after the return of the jury's verdict. 
After the motion was served, and thirty-one days after 
the verdict was rendered, the court entered its judgment 
in favor of the appellants in accord with the jury's 
findings.

Although other post-trial motions filed by the appellants 
were dismissed by the trial court as untimely, appellants 
asserted that their motion for additur could be 
considered because the ten-day rule in Florida Rule of 
Civil Procedure 1.530(b), in effect at the time the motion 
was filed, did not  [*504]  apply to motions for additur.1 
The trial court heard the parties' arguments  [**2] on the 
additur request and ultimately denied the motion. 
Although this appeal ensued from the order denying the 
motion for additur, no appeal was ever filed against the 
final judgment.

Appellees allege this court does not have subject matter 
jurisdiction over this appeal because appellants' motion 

1 Pursuant to rule 1.530(b) "[a] motion for new trial or for 
rehearing shall be served not later than 10 days after the 
return of the verdict in a jury action . . . ." Rule 1.530 
subsections (b) and (g) were both amended in 2013 to 
change the deadlines for service of certain motions from ten to 
fifteen days after the specified event.
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for additur was untimely served in the trial court. For the 
reasons set forth below, we agree and dismiss 
appellants' appeal.

A motion for additur is the equivalent of a conditional 
motion for new trial under rule 1.530(b); therefore, it 
must also be served within the same number of days 
after the verdict to suspend rendition of the final 
judgment. See Hauss v. Waxman, 866 So. 2d 758, 759-
60 (Fla. 4th DCA 2004); Fire & Cas. Ins. Co. of Conn. v. 
Sealey, 810 So. 2d 988, 991 (Fla. 1st DCA 2002) 
(motion for remittitur is the equivalent of a conditional 
motion for new  [**3] trial and must be served within ten 
days of verdict under Florida Rule of Civil Procedure 
1.530(b)).

Here, appellants' motion for additur was not timely 
served as required by Florida Rule of Civil Procedure 
1.530(b) as it was filed with the trial court nineteen days 
after the return of the jury verdict. As a result, the 
rendition of the final judgment was not suspended. 
Because the appellants also failed to file a timely appeal 
following the entry of the judgment, this court does not 
have jurisdiction to consider the denial of the post-trial 
motion. See Sealey, 810 So. 2d at 991 (an untimely 
motion for new trial is ineffective to suspend rendition of 
final judgment).

Appeal dismissed for lack of jurisdiction.

WARNER and FORST, JJ., concur.

End of Document

137 So. 3d 503, *504; 2014 Fla. App. LEXIS 4364, **2
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PRE-VOTE SUBCOMMITTEE REPORT FORM 
(Civil Subcommittee – Rule 9.130 and Punitive Damages) 

(Must be submitted no later than 20 days prior to the Committee Meeting) 
 

Date: September 17, 2020 
 
Chair: Elaine Walter 
 
Members Attending: Krys Godwin, Bar Liaison; Elaine Walter, Civil Subcommittee Chair; 
Josh Levine, Civil Subcommittee Vice-Chair; Charles Auslander; Mihaela Cabuela; 
Miguel Chamorro; Judge Abby Cynamon; Aaron Daniel; Ari FitzGerald; Judge Alan 
Forst; Tom Hall; Jonathan Kaskel; Judge Andrew Manko; Judge Bronwyn Miller; Jack 
Reiter; Laura Roe; Kristina Samuels. 
 
Meeting Dates: September 16, 2020 and July 21, 2020 
 
Referral Number: 20-AC-11 
 
Name/Address of Proponent (if not a committee member): The Honorable John Tomasino 
 
I.  History/Background/Summary of the Issues: 

 
On July 6, 2020, the Chair received a letter from Mr. John Tomasino. At the direction of 
the Florida Supreme Court, Mr. Tomasino asked the Committee to propose rule 
amendments to provide for the interlocutory appeal of nonfinal orders granting or 
denying leave to amend a complaint to assert a claim for punitive damages.  
 
Additionally, while rule 9.130 was being amended, the Committee sought to correct some 
errors in the punctuation in the rule.  

 
II.  Subcommittee’s Recommendation: By a vote of 13 to 2 the Subcommittee recommends 

amending rule 9.130 to include interlocutory review of nonfinal orders granting or 
denying leave to amend a complaint to assert a claim for punitive damages. 

 
III.  Majority Position: Although a similar referral has been before the Committee twice 

before, and the Committee determined that a rule should not be amended to provide for 
review nonfinal orders granting or denying leave to amend a complaint to assert a claim 
for punitive damages under rule 9.130, the Committee found the letter from the Court to 
be a directive to provide a proposed rule amendment. The sub-subcommittee endeavored 
to provide statistics related to the workload for the District Courts of Appeal due to this 
proposed amendment, but the statistics were not readily available.  
 

IV. Proposed Amendment - Must be in Legislative Format:   

RULE 9.130.        PROCEEDINGS TO REVIEW NONFINAL ORDERS 
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                             AND SPECIFIED FINAL ORDERS  

          (a) Applicability.  

                   (1) – (2) [NO CHANGES] 

                   (3) Appeals to the district courts of appeal of nonfinal orders are 
limited to those that:  

(A) – (B) [NO CHANGES] 
 

(C) determine: 

    (i) – (viii) [NO CHANGES] 

    (ix) that, as a matter of law, a settlement agreement is 
unenforceable, is set aside, or never existed.; or 

(x)  that a permanent guardianship shall be established 
for a dependent child pursuant to section 39.6221, Florida Statutes;. 

   (D) grant or deny the appointment of a receiver, or terminate 

or refuse to terminate a receivership; or 

(E)     grant or deny a motion to disqualify counsel.; 
 

(F)     deny a motion that: 
 

(i) – (ii) [NO CHANGES] 
 
(iii)  asserts entitlement to sovereign immunity.; or 

 
(G) grant or deny a motion for leave to amend to assert a 

claim for punitive damages. 
 

                   (4) – (5) [NO CHANGES] 

          (b) – (i) [NO CHANGES] 
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V.  Minority Position(s): The minority generally agreed that there should be a right 
of immediate appeal when an order grants leave to amend to add punitive 
damages, but they did not believe that an order denying such a motion warrants 
similar treatment. Historically, punitive damages are only authorized if there is a 
prima facie showing after a complaint has been filed, and only granted by leave of 
court. Allowing an immediate appeal from an order granting leave to pursue 
punitive damages is consistent with constitutional and due process principles that 
do not apply when a trial judge denies such a motion.   

 
VI. Time Considerations for Adopting Proposal:  
 

The Court has provided the committee with a February 1, 2021 filing date for its report 
after comments.  

 
VII. Attach minutes of Subcommittee meeting(s), and where applicable, any case 

law, memoranda, etc., as a Microsoft Word, Corel Word Perfect, or ADA-
compliant document. 
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RULE 9.130.        PROCEEDINGS TO REVIEW NONFINAL ORDERS 
                             AND SPECIFIED FINAL ORDERS  
 
          (a) Applicability.  
 
                   (1) – (2) [NO CHANGES] 
 
                   (3) Appeals to the district courts of appeal of nonfinal orders are limited 
to those that:  
 

(A) – (B) [NO CHANGES] 
 
(C) determine: 
 

    (i) – (viii) [NO CHANGES] 
 
    (ix) that, as a matter of law, a settlement agreement is 
unenforceable, is set aside, or never existedthat a permanent guardianship shall be 
established 
for a dependent child pursuant to section 39.6221, Florida Statutes.; or 
 

(x)  that a permanent guardianship shall be established 
for a dependent child pursuant to section 39.6221, Florida Statutes that, as a matter 
of law, a settlement agreement is unenforceable, is set aside, or never existed;. 
 
   (D) grant or deny the appointment of a receiver, or terminate 
or refuse to terminate a receivership; or 
 

(E)     grant or deny a motion to disqualify counsel.; 
 

(F)     deny a motion that: 
 

(i) – (ii) [NO CHANGES] 
 
(iii)  asserts entitlement to sovereign immunity.; or 

 
(G) grant or deny a motion for leave to amend to assert a claim 

for punitive damages. 
 
                   (4) – (5) [NO CHANGES] 

Formatted: Left
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          (b) – (i) [NO CHANGES] 
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Supreme Court of Florida 
500 South Duval Street 

Tallahassee, Florida 32399-1925 
 

CHARLES T. CANADY 
 CHIEF JUSTICE 
RICKY POLSTON 
JORGE LABARGA 
C. ALAN LAWSON 
CARLOS G. MUÑIZ 
JOHN D. COURIEL 
 JUSTICES 

 
 

July 6, 2020 

JOHN A. TOMASINO 
CLERK OF COURT 

 
SILVESTER DAWSON 

MARSHAL 

 
 
Honorable Stephanie Williams Ray, Chair 
  Appellate Court Rules Committee 
First District Court of Appeal 
2000 Drayton Drive 
Tallahassee, FL 32399-0001 
 

Re:  Florida Rule of Appellate Procedure 9.130 
 
Dear Judge Ray: 
 
 At the direction of the Court, I am writing to you in your capacity as Chair 
of the Appellate Court Rules Committee to ask your committee to propose rule 
amendments to provide for the interlocutory appeal of nonfinal orders granting or 
denying leave to amend a complaint to assert a claim for punitive damages. 
 
 As you know, Florida Rule of Appellate Procedure 9.130 outlines 
procedures for interlocutory appeals of nonfinal orders.  It also specifies the 
nonfinal orders that may be immediately appealed.  See Fla. R. App. P. 
9.130(a)(3).  In its present state, however, rule 9.130(a)(3) does not include an 
order granting or denying leave to amend a complaint to assert a punitive damages 
claim in its catalogue of appealable, nonfinal orders.  Currently, a party must file a 
petition for writ of certiorari to seek review of a nonfinal order granting or denying 
leave to assert a claim for punitive damages.  Then, pursuant to Globe Newspaper 
Co. v. King, 658 So. 2d 518 (Fla. 1995), the appellate court’s certiorari jurisdiction 
is limited to reviewing whether the trial judge followed the procedural 
requirements of section 768.72, Florida Statutes (2019).  Therefore, even though 
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Honorable Stephanie Williams Ray 
July 6, 2020 
Page: 2 

“[n]o discovery of financial worth shall proceed until after the pleading concerning 
punitive damages is permitted,” § 768.72(1), Fla. Stat. (2019), there is currently no 
avenue for the immediate review of the trial court’s statutorily required 
determination of whether “there is a reasonable showing by evidence in the record 
or proffered by the claimant which would provide a reasonable basis for recovery 
of such [punitive] damages,” § 768.72(1), Fla. Stat.  See Sapp v. Olivares, 288 So. 
3d 714, 716 n.1 (Fla. 4th DCA 2020); TRG Desert Inn Venture, Ltd. v. Berezovsky, 
194 So. 3d 516, 520 n.5 (Fla. 3d DCA 2016). 
 

Please file a report with the committee’s rule proposal with my office by 
February 1, 2021.  The committee should publish the proposed rule amendments 
for comment before filing the proposal with the Court and address any comments 
received in the report.  If you determine that the committee needs more time to 
address this matter, please submit a request for extension of time to my office, 
indicating when the report can be filed. 
 

Thank you in advance for your attention to the Court’s request.  If you have 
any questions, please do not hesitate to contact me. 

 
Sincerely, 

 
 
 

John A. Tomasino 
 

JAT/dw/sb 
 
cc: Honorable Charles T. Canady, Chief Justice 

Honorable Ricky L. Polston 
Ms. Krys Godwin, Bar Staff Liaison to App. Court Rules Comm. 

 Ms. Deborah Meyer, Director of Central Staff 
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Charles T. Canady 
Chief Justice 

Elisabeth H. Kiel  
State Courts Administrator 

Supreme Court Building   ● 500 South Duval Street  ●    Tallahassee, Florida 32399 –1900  ● http://www.flcourts.org 

Office of the State Courts Administrator 
Phone: (850) 922-5081   Fax: (850) 488-0156 

e-mail: osca@flcourts.org 

September 22, 2020 

Ms. Elaine D. Walter 
Appellate Court Rules Committee 
The Florida Bar 
100 S.E. Second Street, Suite 2600 
Miami, Florida 33131 

Dear Ms. Walter: 

Thank you for your email relating to the work of the Civil Subcommittee of the Appellate 
Court Rules Committee on interlocutory appeal of nonfinal orders granting or denying leave to 
amend a complaint to assert a claim of punitive damages.  I also appreciate the opportunity to 
discuss this matter with you by telephone on July 30, 2020. 

Specifically, you requested statistics on trial court orders granting motions for leave to 
amend pleadings to assert a claim for punitive damages, orders denying the motions, motions 
filed for leave to amend pleadings, and petitions for writ of certiorari.  Neither the Office of the 
State Courts Administrator nor the district court of appeal clerks of court maintain civil case data 
distinct to damage type.  Further, the trial court Summary Reporting System does not capture 
filings and dispositions on motions but instead generally focuses on final dispositions of cases. 

The Office of the State Courts Administrator would be pleased to try and assist the 
Committee in other ways.  Please do not hesitate to contact Eric Maclure, deputy state courts 
administrator, by telephone at 850-414-1048 or by email at macluree@flcourts.org, who can 
facilitate other data requests. 

Sincerely, 

Elisabeth H. Kiel 

EHK:ewm 
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ACRC Civil Subcommittee Agenda 

September 16, 2020 at 4:00p.m. 

 

Meeting Commenced at 4:06 pm.  

Present: 

Krys Godwin, Bar Liaison 
Elaine Walter, Civil Subcommittee Chair 
Josh Levine, Civil Subcommittee Vice-Chair 
Charles Auslander  
Mihaela Cabuela 
Miguel Chamorro 
Judge Abby Cynamon 
Aaron Daniel 
Ari FitzGerald 
Judge Alan Forst  
Tom Hall 
Jonathan Kaskel 
Judge Andrew Manko 
Judge Bronwyn Miller 
Jack Reiter 
Laura Roe 
Kristina Samuels 
 

20-AC-07 – Remittitur and Additur and Tolling. Rule 1.530 Motions for New Trial 
and Rehearing are subject to tolling per rule 9.020(h)(1), but 1.535 Motions for 
Remittitur and Additur are not expressly listed in the tolling rule despite being 
conditional motions for new trial. We have been asked whether motions for 
remittitur and additur should be included on the tolling list.   

What’s been done so far? 

(1) Kristina Samuels researched the scope of the term “motion to challenge the 
verdict” in the context of rule 9.020(h)(1). She found that a “motion to 
challenge the verdict” is a “motion for judgment notwithstanding the 
verdict,” particularly where a motion for directed verdict was not 
previously filed.  
 

(2) Charlie Auslander looked at the interplay between rules 1.530(b), 9.020(h). 
He recommended that in an effort to reduce confusion, it would be helpful 
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to practitioners to amend the rule 9.020(h) to specify that timely motions 
for remittitur or additur suspend rendition. Although the case law treats 
such motions as conditional motions for new trial, rule 9.020(h)(1) could be 
facially read to provide an exclusive list of motions that toll/suspend 
rendition. 
 

(3) The sub-subcommittee has proposed the following amendment: 

RULE 9.020. DEFINITIONS 

The following terms have the meanings shown as used in these rules: 

(a) – (g) no change 

(h) Rendition (of an Order). An order is rendered when a signed, written 
order is filed with the clerk of the lower tribunal. 

(1) Motions Tolling Rendition. The following motions, if 
authorized and timely filed, toll rendition unless another applicable rule of 
procedure specifically provides to the contrary: 

(A) motion for new trial, remittitur, or additur; 
(B) motion for rehearing; 
(C) motion for certification; 
(D) motion to amend; 
(E) motion for judgment in accordance with prior motion for 

directed verdict; 
(F) motion for arrest of judgment; 
(G) motion to challenge the verdict; 
(H) motion to correct a sentence or order of 

probation pursuant to Florida Rule of Criminal Procedure 3.800(b)(1); 
(I) motion to withdraw a plea after sentencing pursuant to 

Florida Rule of Criminal Procedure 3.170(l); or 
(J) motion to vacate an order based upon the 

recommendations of a hearing officer in accordance with Florida Family Law 
Rule of Procedure 12.491. 
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(2) [no change]  

 

What still needs to be done? 

(1) The subcommittee needs to discuss and vote on whether to approve the 
amendment. 

 

In Meeting:  

Charles Auslander explained: That the rule does not explicitly identify motions for 
remitter and additur but the case law explains that they are tolling motions. 
Therefore, sub-subcommittee made recommendation to add them to the list of 
tolling motions in the rule.   

Kristina Samuels explained: Reason for adding rule to subsection A was to avoid 
renumbering.  

Vice-Chari Levine raised friendly amendment to remove “and” and change to:  

(A) motion for new trial, remittitur, or additur; 

Chair Walter moved to adopt rule. Aaron Daniel Seconded it. 

 

Vote:  17-0 to approve revised language above.  

 

20-AC-11 – Proposed Amendment to 9.130 and motions for punitive damages 
and punctuation. Clerk of Court John Tomasino sent a letter to the Committee on 
behalf of the Supreme Court asking us to amend rule 9.130 to include review of 
orders granting or denying motions to amend to assert a claim for punitive 
damages. The Second DCA also addressed this issue in a July 8, 2020 opinion in 
the case of LIFE CARE CENTERS OF AMERICA, INC. v. BILL CROFT, JR.,  et al., No. 
2D19-3040, an suggested that the Committee add punitive damages to the 9.130 
list of orders available for interlocutory review. This subject has been discussed 
pursuant to two previous referrals, both of which ended in no action by the 
committee.  
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What’s been done so far? 

(1) The sub-subcommittee reviewed the prior two referrals on this issue.  

(2) The sub-subcommittee also attempted to collect data from various sources 
to ascertain the workload for the district courts of appeal that might be 
created by the requested amendment.  

(3) That data included: 

(a) The number of trial court orders granting motions for leave to amend 
pleadings to assert a claim for punitive damages, from 2017 to the 
present.  

(b) The number of trial court orders denying motions for leave to amend 
pleadings to assert a claim for punitive damages, from 2017 to the 
present. 

(c) The number of petitions for writ of certiorari filed related to orders 
granting motions for leave to amend pleadings to assert a claim for 
punitive damages, from 2017 to the present. 

(d) In the event that the number of orders are not available, we would request 
that we be provided with the number of motions filed in the trial court for 
leave to amend pleadings to assert a claim for punitive damages, from 
2017 to the present, if those are available. 

(4) Unfortunately, those attempts were unsuccessful. 

(5) Nevertheless, the sub-subcommittee view the request from the Court as a 
mandate, and it provided a proposed amendment. 

(6) In the interim, it came to the attention of ACRC Chair Ray that certain 
punctuation needed to be amended in rule 9.130, so the proposed 
amendment should correct that need.  

(7) The proposed rule therefore reads: 

RULE 9.130.        PROCEEDINGS TO REVIEW NONFINAL ORDERS 
                             AND SPECIFIED FINAL ORDERS  

          (a) Applicability.  

                   (1) – (2) [NO CHANGES] 
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                   (3) Appeals to the district courts of appeal of nonfinal orders are limited 
to those that:  

(A) – (B) [NO CHANGES] 

(C) determine: 

    (i) – (viii) [NO CHANGES] 

    (ix) that, as a matter of law, a settlement agreement is 
unenforceable, is set aside, or never existed.; or 

(x)  that a permanent guardianship shall be established 
for a dependent child pursuant to section 39.6221, Florida Statutes;. 

   (D) grant or deny the appointment of a receiver, or terminate 
or refuse to terminate a receivership; or 

(E)     grant or deny a motion to disqualify counsel.; 

(F)     deny a motion that: 

(i) – (ii) [NO CHANGES] 

(iii)  asserts entitlement to sovereign immunity.; or 

(G) grant or deny a motion for leave to amend to assert a claim 
for punitive damages. 

                   (4) – (5) [NO CHANGES] 

          (b) – (i) [NO CHANGES] 

 

What do we need to do today? 

(1) The subcommittee needs to discuss the proposal and vote on whether to 
approve the amendment. 

 

In Meeting:  

Miguel Chamarro: Discussed background for revisiting this potential rule 
amendment. Supreme Court directed us to do so. We requested data on 
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estimated increase in workload that this amendment would cause appellate 
courts but data was not available.  

Vice-Chair Levine: Inquired about the potential to gather data on how many civil 
cases request punitive damages in civil cover sheets in first place to estimate 
amount of punitive damages motions and resulting appeals.  

Miguel Chamarro brought motion to approve amendment. Vice-Chair Levine 
Seconded the motion. 

Jack Reiter: Raised the issue of why we are voting to permit appeals of orders 
denying punitive damages orders instead of just granting them. Raised 
constitutional issue that defendants have right to be free from financial worth 
discovery but no reciprocal right to seek punitive damages. Sub-subcommittee 
determined that “grant or deny” is mandate from Supreme Court.  

 

Vote:  14-2 to approve revised language above.  

Minority Position:  

The minority voted no with respect to the amendment regarding punitive 
damages, because while they generally agree that there should be a right of 
immediate appeal when an order grants leave to amend to add punitive damages, 
they did not believe that an order denying such a motion warrants similar 
treatment.  Historically, punitive damages are only authorized if there is a prima 
facie showing after a complaint has been filed, and only granted by leave of court.  
In my opinion, allowing an immediate appeal from an order granting leave to 
pursue punitive damages is consistent with constitutional and due process 
principles that do not apply when a trial judge denies such a motion.   

 
4:45 pm. Judge Miller Motion to Adjourn. Charles Auslander seconded.  

ACRC October 2020 Agenda Page 170 of 278



ACRC Civil Subcommittee Meeting 7.21.2020 at 2:00 PM 

Present: 

Krys Goodwin 
Elaine Walter 
Joshua Levine 
Aaron Daniel 
Miguel Chamorro 
Judge Bronwyn Miller 
Charles Auslander 
Judge Alan Forst 
Kristina Samuels 
John Crabtree 
Courtney Brewer (ad hoc member) 
Judge Rachel Nordby 
Mihaela Cabuela 
Ilene Pabian 
Judge Meredith Sasso  
Ari FitzGerald 
Tom Hall 
Laura Roe 
 
Topics:  

19-AC-18 – Notice of Appeal Form. We were asked to look at amending the Notice of Appeal Form to 
possibly include jurisdictional amounts. The subcommittee previously determined that this referral was 
better addressed through amending the rules related to the new legislation on jurisdictional amounts. 
We need to discuss and take an official vote.  

Aaron Daniel stated sub-subcommittee no need to change notice of appeal. 

Tom Hall mentioned that civil rule committee wanted to change civil cover sheet and that engendered 
controversy. Courts should not have individual administrative orders. 

Aaron Daniel stated that in light of recent legislative amendment that is eliminating most circuit court 
appellate jurisdiction, no need for change to rule. Ari FitzGerald Agreed. 

Straw poll 16-0 in favor of no action. 

 

19-AC-28, 19-AC-32, 20-AC-12 – Appeals from County Court to the District Courts of Appeal. We are 
working on a fast-track basis on this referral (August 13, 2020 Deadline). The Rules of Appellate 
Procedure need to be amended to the extent that they are no longer applicable or are incorrect due to 
the governor signing CS/SB 1392 into law, Chapter 2020-61, Laws of Florida.  

What’s been done so far?  
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(1) Mihaela Cabulea and Jennifer Olmeda-Rodriguez Identified the Appellate Rules that may 
need to be amended in light of the new law. Those rules include: 
• Rule 9.030(b)(1)(A); 
• Rule 9.030(b)(1)(B); 
• Rule 9.030(b)(4); 
• Rule 9.030(c); 
• Rule 9.100(f); 
•  Rule 9.110(a); 
• Rule 9.130(a); 
• Rule 9.140(c)(2); 
• Rule 9.140(f)(2)(D); 
• Rule 9.140(f)(4); 
• Rule 9.141(b)(3)(B)(iii); 
• Rule 9.160; 
• Rule 9.310(c); 
• Rule 9.330(d)(2); 
• Rule 9.430(a)(2); and 
• Rule 9.700. 

Courtney will assign rules to groups of two to review the rules and to see if proposed 
amendments are necessary and to propose language.  

 

20-AC-02 – Rule 9.130 and Worker’s Compensation Immunity. We are tasked with determining 
whether Worker’s Compensation immunity is immunity for suit or liability and proposing whether 
Florida Rule of Appellate Procedure 9.130 needs to be amended to align with recent amendments to the 
rule regarding sovereign immunity. 

What’s been done so far? 

(1) The subcommittee recommended removing the “as a matter of law” phrase from rule 
9.130(a)(3)(C)(v): 

Aaron Daniel, Judge Sasso, and Judge Miller volunteered to take deep dive into the issue of 
whether it is immunity from suit or immunity from liability and whether it matters for 
purposes of the referral  

 

20-AC-07 – Remittitur and Additur and Tolling. Rule 1.530 Motions for New Trial and Rehearing are 
subject to tolling per rule 9.020(h)(1), but 1.535 Motions for Remittitur and Additur are not despite 
being conditional motions for new trial. We have been asked whether motions for remittitur and additur 
should be included on the tolling list.   
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What’s been done so far? 

(1) Kristina Samuels researched the scope of the term “motion to challenge the verdict” in 
the context of rule 9.020(h)(1). She found that a “motion to challenge the verdict” is a 
“motion for judgment notwithstanding the verdict,” particularly where a motion for 
directed verdict was not previously filed.  
 

(2) Charlie Auslander looked at the interplay between rules 1.530(b), 9.020(h). He 
recommended that in an effort to reduce confusion, it would be helpful to practitioners 
to amend the rule 9.020(h) to specify that timely motions for remittitur or additur 
suspend rendition. Although the case law treats such motions as conditional motions for 
new trial, rule 9.020(h)(1) could be facially read to provide an exclusive list of motions 
that toll/suspend rendition. 

What still needs to be done? 

(1) The proposed amendment needs to be drafted in legislative format. – Charles Auslander 
volunteered to draft with Kristina Samuels  
 

(2) The subcommittee needs to vote on whether to approve the amendment. 

 

20-AC-11 – Proposed Amendment to 9.130 and motions for punitive damages. Clerk of Court John 
Tomasino sent a letter to the Committee on behalf of the Supreme Court asking us to amend rule 9.130 
to include review of orders granting or denying motions to amend to assert a claim for punitive 
damages. The Second DCA also addressed this issue in a July 8, 2020 opinion in the case of LIFE CARE 
CENTERS OF AMERICA, INC. v. BILL CROFT, JR.,  et al., No. 2D19-3040, an suggested that the Committee 
add punitive damages to the 9.130 list of orders available for interlocutory review. This subject has been 
discussed pursuant to two previous referrals, both of which ended in no action by the committee.  

What needs to be done? 

(1) Review the materials from the previous two referrals, look for opinions since those referrals that 
tend to indicate whether an amended is needed, and (if so) review the prior proposed draft 
proposed language to see if it needs to be updated. 
 

(2) The subcommittee needs to vote on whether to approve the amendment. 
 

Subcommittee to draft proposed rule is Miguel Chamorro, Judge Nordby, and Josh Levine 

 

Adjourned at 3:29 
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PRE-VOTE SUBCOMMITTEE REPORT FORM 
Criminal Practice Subcommittee 

 
Date:   September 16, 2020 
Chair:   Keith Upson 
Members Attending: Keith Upson, Subcommittee Chair; Hon. Susan Rothstein-Youakim, 

Subcommittee Vice-Chair; Hon. Meredith Sasso; Hon. Fleur Lobree; 
Kristina Samuels; Donna Eng; Jeffrey DeSousa; Matthew Ocksrider; 
Laura Roe; Krys Godwin, Florida Bar Liaison. 

 
Meeting Date: July 31, 2020 
Referral Number: 20-AC-04 
Name/Address of Proponent: John A. Tomasino, Clerk, Florida Supreme Court 
 
I.  History/Background/Summary of the Issues: 

This referral originally came to the Subcommittee at the direction of the Florida Supreme 
Court by John A. Tomasino, Clerk of the Court, on February 11, 2020, and asked the 
Committee to consider three revisions to Rule 9.141. 
 
The referral came before the full Committee at the June 16, 2020, meeting and the 
amendments proposed by the subcommittee passed. After, ambiguity existed as to one 
portion of the referral (item 2 of three), specifically whether the correct amended version 
of section 9.141(c)(4)(F)(i), i.e., the version that had been approved by the subcommittee, 
had been submitted for the Committee’s vote. 
 
After discussion with ACRC Chair Judge Ray and the Executive Committee, the 
proposed amendment was pulled back for clarification from the subcommittee and 
resubmission to the Committee. While doing so, the subcommittee also discussed a 
critical issue regarding whether one letter should be capitalized and, if not, whether a 
period should be a semicolon as to one portion of the referral (item 1), with the 
conviction and passion only appellate committee members possess. 
 
Specifically, the Committee is requested to 
 
1. Consider whether the amendment to Rule 9.141(c)(4) passed at the June 16, 2020, 

meeting as 9.141(c)(4)(G) (requiring a criminal defendant to allege a jurisdictional 
basis when petitioning for belated discretionary review) should begin with a lower 
case or capital letter, and whether the immediately preceding 9.141(c)(4)(F)(ii) should 
end with a semicolon instead of the exiting period, to reflect the addition of (G); and 
 

2. Consider whether Rule 9.141(c)(4)(F)(i) should be amended to authorize belated 
discretionary review in cases where counsel, due to neglect or mistake, fails to timely 
file a notice to invoke on behalf of a criminal defendant. 

 
Item 3 from the referral was no-actioned by the subcommittee and that fact presented to 
the full committee at the June 16, 2020, meeting. 
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II.  Subcommittee’s Recommendations: 
 

1. By a vote of 9 to 0 the Subcommittee recommends the amendment to Rule 
9.141(c)(4) pursuant to part 1 of the referral, new 9.141(c)(4)(G), begin with a 
lower case letter for uniformity and consistency with 9.141(c)(4)(A)-(F), and 
9.141(c)(4)(F)(ii) should now end with a semi-colon instead of a period. 
 

2. By a vote of 9 to 0 the Subcommittee recommends amending Rule 
9.141(c)(4)(i) pursuant to part 2 of the referral using the language that follows. 

 
III.  Majority Position: 
 

1. Whether Rule 9.141(c)(4)(G) should begin with a capital letter or a lower case 
letter and therefore 9.141(c)(4)(F)(ii) should end with a semi-colon instead of 
a period as a result of the addition of (G). 

 
The Subcommittee unanimously (9) felt that the new amendment Rule 
9.141(c)(4)(G) should begin with a lower case letter because existing 
subsections Rule 9.141(c)(4)(A)-(F) do, and as a result, Rule 
9.141(c)(4)(F)(ii) should now end with a semi-colon instead of a period. 

 
2. Whether Rule 9.141(c)(4)(F)(i) should be amended to authorize belated 

discretionary review in cases where counsel, due to neglect or mistake, 
fails to timely file a notice to invoke on behalf of a criminal defendant. 

 
A majority of the Subcommittee (9) felt that Rule 9.141(c)(4)(F)(i) should 
be amended to expressly provide for situations where counsel failed to 
timely file a notice to invoke due to neglect or mistake, and that doing so 
will resolve an apparent inconsistency with Rule 9.141(c)(4)(F)(ii). 

 
IV. Proposed Amendment - Must be in Legislative Format: 
 

1. Whether Rule 9.141(c)(4)(G) should begin with a capital letter or a lower case 
letter and therefore 9.141(c)(4)(F)(ii) should end with a semi-colon instead of 
a period as a result of the addition of (G). 

RULE 9.141. REVIEW PROCEEDINGS IN COLLATERAL OR 
POSTCONVICTION CRIMINAL CASES  

(a)–(b) [No change] 

(c) Petitions Seeking Belated Appeal or Belated Discretionary Review.  

(1) – (3) [No change] 
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(4) Contents. The petition shall be in the form prescribed by rule 
9.100, may include supporting documents, and shall recite in the 
statement of facts:  

  (A)-(E) 

(F)(i) [No change] 

(F)(ii)  a petition seeking belated appeal or belated discretionary 
review must identify the circumstances unrelated to counsel’s action 
or inaction, including names of individuals involved and date(s) of the 
occurrence(s), that were beyond the petitioner’s control and otherwise 
interfered with the petitioner’s ability to file a timely appeal or notice 
to invoke, as applicable.; and 

(G) if seeking belated discretionary review, the basis for 
invoking discretionary review jurisdiction with a copy of the 
district court’s decision attached. 

 
(5)–(6) [No change] 

(d) [No change] 

 
2. Whether Rule 9.141(c)(4)(F)(i) should be amended to authorize belated 

discretionary review in cases where counsel, due to neglect or mistake, fails to 
timely file a notice to invoke on behalf of a criminal defendant. 

 

RULE 9.141. REVIEW PROCEEDINGS IN COLLATERAL OR 
POSTCONVICTION CRIMINAL CASES  

(a)–(b) [No change] 

(c) Petitions Seeking Belated Appeal or Belated Discretionary Review.  

(1) – (3) [No change] 

(4) Contents. The petition shall be in the form prescribed by rule 
9.100, may include supporting documents, and shall recite in the 
statement of facts:  
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  (A)-(E) [No change] 

(F) the specific acts sworn to by the petitioner or petitioner’s 
counsel that constitute the basis for entitlement to belated appeal or 
belated discretionary review, as outlined below:  

(i)      a petition seeking belated appeal or belated 
discretionary review must state whether the petitioner requested 
counsel to proceed with the appealappellate or discretionary review 
and the date of any such request, or if the petitioner was misadvised as 
to the availability of appellate review or the status of filing a notice of 
appeal or notice to invoke discretionary jurisdiction, or counsel failed 
to timely advise the petitioner of the order or opinion from which 
review is sought. A petition seeking belated discretionary review must 
state whether counsel advised the petitioner of the results of the 
appeal and the date of any such notification, or if counsel misadvised 
the petitioner as to the opportunity for seeking discretionary review; 
or 

(ii) [No change] 
 

(5)–(6) [No change] 

(d) [No change] 

 
V.  Minority Position(s): 
 

Both amendments passed unanimously. 
 
VI. Time Considerations for Adopting Proposal: No known reason(s) to expedite. 
 
VII. Attach minutes of Subcommittee meeting(s), and where applicable, any case 

law, memoranda, etc., as a Microsoft Word, Corel Word Perfect, or ADA-
compliant document. 
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MINUTES OF THE 
APPELLATE COURT RULES COMMITTEE 
CRIMINAL PRACTICE SUBCOMMITTEE 

 
Date: July 31, 2020, 12:00 p.m. via Zoom  
 
Attendees: Keith Upson, Subcommittee Chair; Hon. Susan Rothstein-Youakim, 
Subcommittee Vice-Chair; Hon. Meredith Sasso; Hon. Fleur Lobree; Kristina Samuels; 
Donna Eng; Jeffrey DeSousa; Matthew Ocksrider; Laura Roe; Krys Godwin, Florida Bar 
Liaison. 
 
After establishing a quorum, Vice-Chair Judge Rothstein-Youakim called the meeting to 
order at 12:02 p.m. 
 
1. Vice-Chair Judge Rothstein-Youakim circulated an email (set forth in full at the end 
of these minutes) to the subcommittee prior to the meeting. 
 

2. Revisiting 20-AC-04, Part I: Proposed amendments to rule 9.141(c)(4)(F)(i).  

 a. Vice-Chair Judge Rothstein-Youakim summarized the issues from her email, 
which stated, in pertinent part: 

After the full committee meeting two weeks ago, some confusion arose regarding 
whether the correct amended version of section 9.141(c)(4)(F)(i), i.e., the version ultimately 
approved by the subcommittee, had been submitted for the full committee’s vote.  After much 
discussion, the Executive Committee and Keith and I decided that the cleanest way to handle 
it was to pull back the proposed amendment and start over with the subcommittee’s vote. 
  
We believe that the language below accurately incorporates both the proposed amendments 
approved by this subcommittee and the friendly amendments approved by the full 
committee.  Consequently, we do not plan to invite further discussion of its substance except 
to the extent that you disagree that it accurately incorporates those approved amendments: 
  

(4)     Contents. The petition shall be in the form prescribed by rule 9.100, 
may include supporting documents, and shall recite in the statement of facts: 

(A)     the date and nature of the lower tribunal’s order sought to be 
reviewed; 

(B)     the name of the lower tribunal rendering the order; 

(C)     the nature, disposition, and dates of all previous court 
proceedings; 

(D)     if a previous petition was filed, the reason the claim in the 
present petition was not raised previously; 
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(E)     the nature of the relief sought; and 

(F)     the specific acts sworn to by the petitioner or petitioner’s counsel 
that constitute the basis for entitlement to belated appeal or belated discretionary review, as 
outlined below: 

(i)      a petition seeking belated appeal or belated discretionary 
review must state whether the petitioner requested counsel to proceed with the 
appealappellate or discretionary review and the date of any such request, or if the petitioner 
was misadvised as to the availability of appellate review or the status of filing a notice of 
appeal or notice to invoke discretionary jurisdiction, or counsel failed to timely advise the 
petitioner of the order or opinion from which review is sought. A petition seeking belated 
discretionary review must state whether counsel advised the petitioner of the results of the 
appeal and the date of any such notification, or if counsel misadvised the petitioner as to the 
opportunity for seeking discretionary review; or 

(ii)     a petition seeking belated appeal or belated discretionary 
review must identify the circumstances unrelated to counsel’s action or inaction, including 
names of individuals involved and date(s) of the occurrence(s), that were beyond the 
petitioner’s control and otherwise interfered with the petitioner’s ability to file a timely 
appeal or notice to invoke, as applicable. 

 b. Jeffrey DeSousa, who had been principally responsible for drafting the 
language and revisions that the subcommittee originally proposed to the full committee, 
confirmed the accuracy of Vice-Chair Judge Rothstein-Youakim's recollection of the 
proposed amendments. 

 
 c. Vice-Chair Judge Rothstein-Youakim called for discussion, and hearing none, 
called for a vote on whether to approve the proposed amendments: 
 
 Judge Rothstein-Youakim: Yes 
 Judge Sasso:   Yes 
 Judge Lobree:   Yes 

Kristina Samuels:  Yes 
Jeffrey DeSousa:    Yes 

 Donna Eng:   Yes 
 Matthew Ocksrider:  Yes 
 Laura Roe:   Yes 
 Keith Upson:   Yes 
 
Amendments passed unanimously. 
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3. Revisiting 20-AC-04, Part II: (Re)consideration of the effect of new subsection (G) 
on subsections (E) and (F) of rule 9.141(c)(4) and whether subsection (G) should be 
capitalized. 
 
 a. Vice-Chair Judge Rothstein-Youakim proposed the following amendments to 
accommodate the new subsection: 
  

(E)     the nature of the relief sought; and 

(F)     the specific acts sworn to by the petitioner or petitioner’s 
counsel that constitute the basis for entitlement to belated appeal or belated 
discretionary review, as outlined below: 

(i)      a petition seeking belated appeal or belated 
discretionary review must state whether the petitioner requested counsel to proceed 
with the appealappellate or discretionary review and the date of any such request, 
or if the petitioner was misadvised as to the availability of appellate review or the 
status of filing a notice of appeal or notice to invoke discretionary jurisdiction, or 
counsel failed to timely advise the petitioner of the order or opinion from which 
review is sought. A petition seeking belated discretionary review must state 
whether counsel advised the petitioner of the results of the appeal and the date of 
any such notification, or if counsel misadvised the petitioner as to the opportunity 
for seeking discretionary review; or 

(ii)     a petition seeking belated appeal or belated 
discretionary review must identify the circumstances unrelated to counsel’s action 
or inaction, including names of individuals involved and date(s) of the 
occurrence(s), that were beyond the petitioner’s control and otherwise interfered 
with the petitioner’s ability to file a timely appeal or notice to invoke, as 
applicable.; and 

(G)     Iif seeking belated discretionary review, the basis for 
invoking discretionary review jurisdiction with a copy of the district court’s 
decision attached. 
 
 b. Vice-Chair Judge Rothstein-Youakim called for further discussion on her 
proposal.  Laura Roe indicated approval, and, without objection, called for a vote on 
whether to approve the proposed amendments: 
 
 Judge Rothstein-Youakim: Yes 
 Judge Sasso:   Yes 
 Judge Lobree:   Yes 
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Kristina Samuels:  Yes 
Jeffrey DeSousa:    Yes 

 Donna Eng:   Yes 
 Matthew Ocksrider:  Yes 
 Laura Roe:   Yes 
 Keith Upson:   Yes 
 
Amendments passed unanimously. 
 
4. Preliminary Observations Regarding Repeal of F.S. 924.08 
 
 a. Laura Roe noted that the Civil Subcommittee thought references to state 
appeals could be omitted from 9.140(c)(2) and asked this Subcommittee to consider whether 
there are any criminal proceedings that would result in a final appeal after repeal of 924.08 
that could now be appealed to the circuit? 
 
 b. Judge Lobree wondered about the impact this would have on original 
proceedings, and what about administrative matters. 
 
 c. Vice-Chair Rothstein-Youakim thanked everyone for their contributions and 
asked that Subcommittee members continue to consider changes necessary to the Appellate 
Rules in a criminal context as a result of the repeal of 924.08, to be discussed further at a 
future Subcommittee meeting. 
 
Meeting adjourned at 12:23 p.m. 
 
 
Pre Meeting Email 
 
From: "Godwin, Krys" <KGodwin@floridabar.org> 
Date: Thursday, July 23, 2020 at 3:29 PM 
To: "Keith@upsonlawgroup.com" <Keith@upsonlawgroup.com>, "Rothstein-Youakim, Susan" 
<youakims@flcourts.org>, "Edward Artau L." <EArtau@pbcgov.org>, "DeSousa, Jeffrey" 
<jeffrey.desousa@myfloridalegal.com>, "Eng, Donna" <deng@mrachek-law.com>, "Lobree, 
Fleur" <lobreef@flcourts.org>, "Ocksrider, Matthew" 
<matthew.ocksrider@myfloridalegal.com>, "Samuels, Kristina" <samuelsk@1dca.org>, "Sasso, 
Meredith" <sassom@flcourts.org>, "Shaw, Melissa" <melissa.shaw@ice.dhs.gov>, "Weiss, 
Marlon J" <marlon_weiss@flsd.uscourts.gov> 
Cc: "Manko, Andrew" <andrew.manko@doah.state.fl.us>, "Triplett, Laura A" 
<laura.roe@stpete.org> 
Subject: ACRC Criminal Practice Subcommittee - message from vice chair 
 
Dear Criminal Subcommittee members, 
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We have two matters to address at what (hopefully) should not be a long 
meeting: 
  
(1)     After the full committee meeting two weeks ago, some confusion 
arose regarding whether the correct amended version of section 
9.141(c)(4)(F)(i), i.e., the version ultimately approved by the subcommittee, 
had been submitted for the full committee’s vote.  After much discussion, 
the Executive Committee and Keith and I decided that the cleanest way to 
handle it was to pull back the proposed amendment and start over with the 
subcommittee’s vote. 
  
We believe that the language below accurately incorporates both the 
proposed amendments approved by this subcommittee and the friendly 
amendments approved by the full committee.  Consequently, we do not 
plan to invite further discussion of its substance except to the extent that 
you disagree that it accurately incorporates those approved amendments: 
  

(4)     Contents. The petition shall be in the form prescribed by rule 
9.100, may include supporting documents, and shall recite in the statement of facts: 

(A)     the date and nature of the lower tribunal’s order sought to 
be reviewed; 

(B)     the name of the lower tribunal rendering the order; 

(C)     the nature, disposition, and dates of all previous court 
proceedings; 

(D)     if a previous petition was filed, the reason the claim in 
the present petition was not raised previously; 

(E)     the nature of the relief sought; and 

(F)     the specific acts sworn to by the petitioner or petitioner’s 
counsel that constitute the basis for entitlement to belated appeal or belated 
discretionary review, as outlined below: 

(i)      a petition seeking belated appeal or belated 
discretionary review must state whether the petitioner requested counsel to proceed 
with the appealappellate or discretionary review and the date of any such request, 
or if the petitioner was misadvised as to the availability of appellate review or the 
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status of filing a notice of appeal or notice to invoke discretionary jurisdiction, or 
counsel failed to timely advise the petitioner of the order or opinion from which 
review is sought. A petition seeking belated discretionary review must state 
whether counsel advised the petitioner of the results of the appeal and the date of 
any such notification, or if counsel misadvised the petitioner as to the opportunity 
for seeking discretionary review; or 

(ii)     a petition seeking belated appeal or belated 
discretionary review must identify the circumstances unrelated to counsel’s action 
or inaction, including names of individuals involved and date(s) of the 
occurrence(s), that were beyond the petitioner’s control and otherwise interfered 
with the petitioner’s ability to file a timely appeal or notice to invoke, as 
applicable. 

(2)     Because we have pulled back this amendment, we have been asked 
also to (re)consider the effect of new subsection (G) on subsections (E) 
and (F) and whether subsection (G) should be capitalized.  Without 
addressing this issue, these subsections would read as follows:  

(E)     the nature of the relief sought; and 

(F)     the specific acts sworn to by the petitioner or petitioner’s 
counsel that constitute the basis for entitlement to belated appeal or belated 
discretionary review, as outlined below: 

(i)      a petition seeking belated appeal or belated 
discretionary review must state whether the petitioner requested counsel to proceed 
with the appealappellate or discretionary review and the date of any such request, 
or if the petitioner was misadvised as to the availability of appellate review or the 
status of filing a notice of appeal or notice to invoke discretionary jurisdiction, or 
counsel failed to timely advise the petitioner of the order or opinion from which 
review is sought. A petition seeking belated discretionary review must state 
whether counsel advised the petitioner of the results of the appeal and the date of 
any such notification, or if counsel misadvised the petitioner as to the opportunity 
for seeking discretionary review; or 

(ii)     a petition seeking belated appeal or belated 
discretionary review must identify the circumstances unrelated to counsel’s action 
or inaction, including names of individuals involved and date(s) of the 
occurrence(s), that were beyond the petitioner’s control and otherwise interfered 
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with the petitioner’s ability to file a timely appeal or notice to invoke, as 
applicable. 

(G)     If seeking belated discretionary review, the basis for 
invoking discretionary review jurisdiction with a copy of the district court’s 
decision attached. 

I propose the following: 
  

(E)     the nature of the relief sought; and 

(F)     the specific acts sworn to by the petitioner or petitioner’s 
counsel that constitute the basis for entitlement to belated appeal or belated 
discretionary review, as outlined below: 

(i)      a petition seeking belated appeal or belated 
discretionary review must state whether the petitioner requested counsel to proceed 
with the appealappellate or discretionary review and the date of any such request, 
or if the petitioner was misadvised as to the availability of appellate review or the 
status of filing a notice of appeal or notice to invoke discretionary jurisdiction, or 
counsel failed to timely advise the petitioner of the order or opinion from which 
review is sought. A petition seeking belated discretionary review must state 
whether counsel advised the petitioner of the results of the appeal and the date of 
any such notification, or if counsel misadvised the petitioner as to the opportunity 
for seeking discretionary review; or 

(ii)     a petition seeking belated appeal or belated 
discretionary review must identify the circumstances unrelated to counsel’s action 
or inaction, including names of individuals involved and date(s) of the 
occurrence(s), that were beyond the petitioner’s control and otherwise interfered 
with the petitioner’s ability to file a timely appeal or notice to invoke, as 
applicable.; and 

(G)     Iif seeking belated discretionary review, the basis for 
invoking discretionary review jurisdiction with a copy of the district court’s 
decision attached. 
  
Discussion on this issue is welcome! 
  
Susan H. Rothstein-Youakim 
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Judge, Second District Court of Appeal 
  
  

Krys Godwin 

Krys Godwin, Director 
Legal Publications 
Phone: 850.561.5706 | Email: kgodwin@floridabar.org 
The Florida Bar 
651 East Jefferson Street 
Tallahassee, Florida 32399-2300 
  
  
 

 
Please note: Florida has very broad public records laws. Many written communications to or from The 
Florida Bar regarding Bar business may be considered public records, which must be made available to 
anyone upon request. Your e-mail communications may therefore be subject to public disclosure.  
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General Practice Subcommittee Meeting 
Date: September 25, 2020 (via phone conference) 
 
Start Time:  10:03 a.m.    End Time: 10:56 a.m. 
Christina Davis, Chair 
Ari FitzGerald, Vice Chair  
Krys Godwin, Bar Liaison   
 
Attendees: 
Christine Davis, Chair; Ari FitzGerald, Vice Chair; Sarah Lahlou-Amine, Josh 
Levine, Kristina Samuels, Raemy Charest-Turken, Miguel Chamorro, Donna 
Eng, Hon. Andrew Manko, Charles Auslander, Melissa Roca Shaw, Laura Roe, 
Aaron Daniel, and Meredith Hall.  
 
Chrissy Davis opened this meeting of the General Practice Subcommittee at 
10:03 a.m. The meeting was called to discuss referral 19-AC-30. 
 
19-AC-30: Raemy Charest-Turken, Aaron Daniel, and Melissa Roca Shaw have 
been working this referral. The referral concerns whether Rule 9.130 should be 
amended to allow appeals from interlocutory orders denying motions to dismiss 
or for summary judgment based on Section 768.295, Florida Statutes, which 
prohibits “Strategic Lawsuits Against Public Participation” (“SLAPP”). By way of 
background, attorney Paul Regensdorf alerted the committee of an interdistrict 
conflict. In WPD Residents for Integrity in Government, Inc. v. Materio, 284 So. 
3d 555 (Fla. 4th DCA 2019), the fourth district concluded that certiorari was 
inappropriate to review these orders and certified conflict with Gundel v. AV 
Homes, Inc., 264 So. 3d 304 (Fla. 2d DCA 2019). In Gundel, the Second District 
determined that certiorari is appropriate to review such nonfinal orders 
because they met the jurisdictional prong of irreparable harm.  
 
Because the referral seeks to expand the courts’ interlocutory review, Aaron 
submitted a request for data from OSCA to determine the potential impact of a 
rule change. The specific data requested is not tracked. It was suggested that 
because the SLAPP statute may be invoked in a variety of claims, tracking 
cases would be difficult. Although it was speculated that there are not likely to 
be many such suits, since there is no clear mechanism for review it’s 
impossible to say how many appeals might be generated by a rule amendment.  
 
Aaron prepared and submitted a memorandum to the committee analyzing the 
applicable law and merits of the referral. Melissa and Raemy’s research 
surveyed other jurisdictions. The memo concluded that the law manifests a 
clear intent to protect citizens from suit, not merely from liability. Because 
requiring defendants to wait for entry of final judgment to pursue appellate 
review effectively eviscerates the intended protections of the statute, the memo 
concludes that a rule change necessary to ensure interlocutory review of these 
orders, and, in turn, giving effect to §768.295, Florida Statutes.  
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Significant discussion of the pros and cons of expanding interlocutory review 
and how best to effect review followed. 
 
Josh questioned the extent to which a record would need to be developed for 
review such that interlocutory review might be impractical. Aaron responded 
that the appellate court could remand the matter back to the trial court for 
further determination of relevant fact issues, but he also noted that the statute 
allows a person to file a motion for summary judgment with supporting 
affidavits or a motion to dismiss, so it’s anticipated that affidavits would likely 
be the universe of the factual record. Aaron didn’t rule out that there could be 
a more developed record, however, depending on when the SLAPP issue arose 
in a case. 
 
Charles expressed concern as to how appellate courts would resolve factual 
issues concerning the motives for such suits. Aaron responded that this was 
the sub subcommittee’s biggest question, and that he didn’t have an answer. 
Aaron added that SLAPP suits are inherently meritless, however, and that there 
is usually no basis for the suit. He said there are ways for courts to determine 
the primacy of the intent without determining mens rea. If further development 
of facts were necessary because of competing affidavits or unclear facts the 
court could remand for further proceedings. Rule amendment would allow for 
the clearing of the truly meritless suits. 
 
Judge Manko expressed concern that determination of motivation for such 
suits could become fact-intensive. He asked whether the subcommittee should 
consider adding “as a matter of law” to a proposed rule to take that into 
account, just as the committee is proposing in the workers’ comp rule. He then 
added that the workers’ comp rule is distinguishable because the intent behind 
the workers’ comp law is immunity from liability, whereas in SLAPP suits the 
contemplated immunity is from suit. This distinction may weigh against 
including “as a matter of law” language in the rule. 
 
Relating back to the point that the existence of factual issues may preclude 
interlocutory review, Laura pointed out that not all orders reviewable under 
rule 9.130 are purely legal, including in family law cases, and jurisdictional 
disputes. Expanding interlocutory review of orders denying dismissal or 
summary judgment in SLAPP suits would be no different. 
 
Judge Manko suggested limiting the rule to denials of summary judgment to 
eliminate the possibility of appeals being filed of both orders denying 
dismissals and summary judgments in a single case. He noted that parties may 
immediately file for summary judgment after dismissal is denied and that the 
subcommittee might want to eliminate orders denying dismissal. Aaron 
referred back to the statutory language that provides expansive relief. Raemy 
said that most motions are brought as motions to dismiss or in the alternative 
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motions for summary judgment, so although the problem Judge Manko 
suggests is possible, it’s not likely to be common. Melissa’s research confirmed 
Raemy’s comment. 
 
It was generally agreed that any proposed rule use broad language to capture 
all potential motions because of the statute express protections. How that 
would be accomplished is to be worked out. It was suggested that the rule 
could include orders that “grant or deny” such relief, noting that orders 
“granting” relief are not necessarily final if there is a pending counterclaim. 
 
The subcommittee took a vote on whether to proceed with the development of a 
rule expanding 9.130 to include orders in SLAPP suits with the goal of 
presenting it at the February meeting. The subcommittee approved moving 
forward on developing a rule 13 – 1. 
 
Kristina explained the reason she voted ‘no’ is that parties have two 
opportunities at relief in the trial court, and SLAPP can arise in a variety of 
case types, making review unpredictable. 
 
 
The meeting concluded at 10:56 a.m. 
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 To General Practice Subcommittee 

 From Raemy Charest-Turken, Melissa Roca Shaw, W. Aaron Daniel 

 Date September 18, 2020 

 Re Referral 19-AC-30 (addressing amendment to Rule 9.130 to allow 
review of orders denying motions to dismiss under the Ant-SLAPP 
statute) 

  
 
 

INTRODUCTION AND BACKGROUND 
 
 This referral concerns whether Rule 9.130 should be amended to allow 
nonfinal appeals from orders denying motions to dismiss or for summary 
judgment based on Section 768.295, Florida Statutes, prohibiting “Strategic 
Lawsuits Against Public Participation” (“SLAPP”).   
 
 Attorney Paul Regensdorf generated this referral when the Fourth District 
Court of Appeal in WPB Residents for Integrity in Gov’t, Inc. v. Materio, 284 So. 
3d 555 (Fla. 4th DCA 2019) certified conflict with Gundel v. AV Homes, Inc., 264 
So. 3d 304 (Fla. 2d DCA 2019).  The Fourth District agreed with the Second 
District that the rights protected and extended by § 768.295 required 
interlocutory review, lest they be vitiated by continued litigation, in the event 
that the trial court erred in denying the dispositive motion.  But the Fourth 
District disagreed with the Second District’s method for review and declined to 
grant a petition for writ of certiorari, instead certifying conflict, and holding that 
the proper method of expanding interlocutory review is a rule amendment by the 
Supreme Court.   
 
 The Committee delayed action on the referral pending Supreme Court 
review in Materio.  Neither party, however, sought further review in the Supreme 
Court.  And thus, the Committee agreed to take action on the referral.1 
  
  

 
1 The sub-group considering this referral has requested data from the Office of 
the State Court Administrator on the prevalence of orders on motions brought 
pursuant to Section 768.295, but as of the date of this memo has not received 
a response.  See Exhibit 1. 
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ANALYSIS 
 
 The Supreme Court has articulated four primary policy considerations it 
will examine when determining whether to amend rule 9.130 to broaden 
nonfinal review of specific orders: 
 

1. “the nature of the rights involved,” 
2. “the likelihood that th[e] issue will reoccur in the future,”  
3. “whether the issue of law can be resolved without resolution of factual 

issues,” and 
4. “the amount of increased workload that expanding [interlocutory review] 

would have on appellate courts throughout the state.” 
 
Keck v. Eminisor, 104 So. 3d 359, 365 (Fla. 2012) (considering whether to add 
rule allowing interlocutory appeal of order denying summary judgment based 
on individual immunity under section 768.28(9)(a)).   
 
 In short, the Supreme Court weighs the need for immediate review 
against the costs such a nonfinal appeal would visit upon the courts and 
litigants.  The Fourth District acknowledged the Keck factors in Materio, 284 
So. 3d at 560.  The Committee’s analysis should follow the Keck factors, as 
well.   
 

A. Section 768.295, Fla. Stat. Confers Rights in the Nature of 
Immunity from Suit. 

 
Simplifying the first prong of the analysis somewhat, Section 768.295 

contains a comprehensive policy statement: 
 
It is the intent of the Legislature to protect the right in Florida to 
exercise the rights of free speech in connection with public issues, 
and the rights to peacefully assemble, instruct representatives, 
and petition for redress of grievances before the various 
governmental entities of this state as protected by the First 
Amendment to the United States Constitution and s. 5, Art. I of the 
State Constitution. It is the public policy of this state that a person 
or governmental entity not engage in SLAPP suits because such 
actions are inconsistent with the right of persons to exercise such 
constitutional rights of free speech in connection with public issues. 
Therefore, the Legislature finds and declares that prohibiting such 
lawsuits as herein described will preserve this fundamental state 
policy, preserve the constitutional rights of persons in Florida, and 
assure the continuation of representative government in this state. 
It is the intent of the Legislature that such lawsuits be expeditiously 
disposed of by the courts. 
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§ 768.295(1), Fla. Stat. (emphasis added)   
 
 Section 1 makes plain that the lawsuits themselves are the perceived 
harm to the exercise of first amendment rights, not just the liability caused by 
such SLAPP suits.   
  
 And the enacting law also declared the public policy of Florida: 
 

WHEREAS, such lawsuits, called "Strategic Lawsuits Against Public 
Participation" or "SLAPPs," are typically dismissed as 
unconstitutional, but often not before the defendants are put to 
great expense, harassment, and interruption of their duties 
 

… 

WHEREAS, the threat of financial liability, litigation costs, 
destruction of one's business, loss of one's home, and other 
personal losses from groundless lawsuits seriously affects 
government, commerce, and individual rights by significantly 
diminishing public participation in government, in public 
discourse, and in voluntary public service, and 
 
WHEREAS, while courts have recognized the harm from such 
lawsuits and have discouraged them, protection of these 
fundamental rights has been inadequate …. 
 

2000 Fla. Laws ch. 174, 2000 Fla. HB 135 (emphasis added).   
 
 The preamble’s first clause emphasizes that the lawsuit’s harm manifests 
as “great expense, harassment, and interruption of [defendants’] duties,” not 
just “financial liability.”  Id.   
 
 Review of the relevant legislative history confirms the Legislature’s 
express concerns with eliminating suits that chill the rights to free speech and 
providing protections from costly, baseless actions.  See Exhibit 2. 
 
 Thus, not only is the Anti-SLAPP statute intended to protect defendants’ 
fundamental, constitutional rights, but it also appears to grant the right to 
such defendants to be free from SLAPP suits entirely.  See Gundel v. AV Homes, 
Inc., 264 So. 3d 304, 310 (Fla. 2d DCA 2019) (“Section 768.295(3) creates a 
right not to be subject to meritless suits filed "primarily because [the 
defendant] has exercised the constitutional right of free speech”).   
 
 The procedural mechanism granted to the defendant also supports the 
right to be free from suit.  A person or entity sued in violation of Section 
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768.295 has the ability to file either (i) a motion to dismiss, or (ii) for summary 
judgment.  § 768.295(4), Fla. Stat.  
 
 Both the Fourth and Second District concluded that “[t]he harm the 
statute seeks to prevent is the filing of the lawsuit for the purpose of 
suppressing the exercise of First Amendment rights.”  WPB Residents for 
Integrity in Gov’t, Inc. v. Materio, 284 So. 3d 555, 560 (Fla. 4th DCA 2019).  
Accord Gundel, 264 So. 3d at 311 (“[T]he Anti-SLAPP statute bears some 
similarity to statutes providing for immunity from suit where the statutory 
protection cannot be adequately restored once it is lost through litigation and 
trial.”). 
 
 The nature of the rights involved, therefore, militate in favor of 
interlocutory review of orders on motions to dismiss or for judgment on SLAPP 
suits.  The defendants of such suits are seeking to vindicate their rights to 
(i) free speech, and (ii) be free from meritless lawsuits seeking to chill those 
rights to free speech.   
 

B. The Issue Will Likely Reoccur.   
 

The second prong, whether the issue will likely reoccur, also weighs in 
favor of allowing interlocutory review of orders denying motions to dismiss 
SLAPP suits.  As the legislature noted in its preamble, it enacted the Anti-
SLAPP statute in response to the “significantly” increasing number of such 
lawsuits “over the past 30 years….”  2000 Fla. Laws ch. 174, 2000 Fla. HB 
135.  SLAPP lawsuits will continue to be filed, and orders denying motions to 
dismiss them will continue to be entered.2   

 
C. Whether the Issue of Law Can Be Resolved without Resolution 

of Factual Issues. 
 

Although the Second District in Grundel granted the petition for 
certiorari and quashed the order denying the defendant’s motion to dismiss or 
for summary judgment, it ruled only that the trial court had applied the wrong 
standard in reaching its ruling, and directed that the “trial court must 
expeditiously address the merits of the [defendants’] motion under the 
appropriate standard.”  264 So. 3d at 315.  The Second District ruled on a legal 
issue concerning procedure without consideration of the facts or merits.   

 

 
2 Other jurisdictions have noted the same increase in SLAPPs.  See, e.g., Cal. 
Civ. Proc. Code, § 425.16 (“The Legislature finds and declares that there has 
been a disturbing increase in lawsuits brought primarily to chill the valid 
exercise of the constitutional rights of freedom of speech and petition for the 
redress of grievances.”). 
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Although the Fourth District did not reach the issue, holding it had no 
jurisdiction, it was also legal in nature, namely, whether the trial court 
properly interpreted the statute when classifying the defendant’s conduct as 
falling outside of Section 768.295’s protections.  Materio, 284 So. 3d at 556.  
See also id. at 561 (“The fundamental interpretive error committed by the trial 
judge is that he construed section 768.295(2)(a) narrowly, when the plain 
language of the statute and proper application of rules of construction demand 
an expansive interpretation.”) (Gross, J., concurring).   

 
Thus, the two cases to opine on section 768.295 in an interlocutory 

context were presented with purely legal issues.  That is not to say, however, 
that no factual issue could be presented by interlocutory review.  The statute 
expressly calls for the use of “supplemental affidavits” by both defendants and 
claimants in adjudicating the motion for summary judgment.  Section 
768.295(4), Fla. Stat.  

 
Moreover, the statute’s factors for dismissal or judgment have the 

potential to raise factual questions.  The trial court must determine the 
claimant’s animus in bringing the purported SLAPP, which borders on a finding 
of scienter:  “A person or governmental entity in this state may not file or cause 
to be filed … any lawsuit … without merit and primarily because such a 
person or entity has exercised the constitutional right of free speech ….”  
Section 768.295(3), Fla. Stat. (emphasis added).  It was on this factor that the 
Second District in Gundel acknowledged unresolved factual questions, holding 
“the trial court could not determine that [the claimant’s] claims were primarily 
based on protected activities” without resort to the “supporting affidavits.”  264 
So. 3d at 315.  

 
And the remaining two factors also have the potential to raise factual 

questions.  Was the purported SLAPP “without merit”?  Id.  And, did the 
defendant’s conduct fall into the enumerated categories of “free speech”?  id.  

 
Thus, appeals from orders determining entitlement to dismissal or 

judgment under Section 768.295 have the potential of presenting both factual 
and legal issues.  Nevertheless, as demonstrated in Gundel, where factual 
questions remain, the appellate courts will be able to remand for further 
resolution of such questions.   

 
Indeed, in Georgia, interlocutory review is permitted of orders denying 

motions to dismiss SLAPPs.  See Atlanta Humane Soc'y v. Harkins, 278 Ga. 
451, 456 (2004).  And such motions to dismiss are accompanied by discovery 
that goes beyond mere affidavits.  Id.  Thus, the Georgia appellate courts are 
tasked with examining the record for evidence that the defendants’ “statements 
were not made in good faith, that the claim was well grounded in fact, and that 
[plaintiffs] relied on existing law in good faith and without an improper 
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purpose.”  Id.  And in some instances, remand to the trial court for further 
findings is warranted.  Id.   

 
But unlike Georgia’s anti-SLAPP statute, Section 768.295 contemplates a 

more limited factual record based on affidavits, not full discovery.  Thus, 
appeals from orders on motions to dismiss or for judgment under Section 
768.295 most likely will present undisputed facts, or a limited record on 
appeal.  Where that record contains unresolved factual questions, the appellate 
court can remand for further proceedings.  While factual disputes may, on 
occasion, preclude effective appellate review, such instances should be rare 
under Section 768.295’s procedures.   

 
D. The Amount of Increased Workload that Expanding 

Interlocutory Review Would Have on Appellate Courts 
throughout the State. 

 
As for the increased caseload on the district courts, a review of the 

references to Section 768.295 on WestLaw and LexisNexis reveal only a few 
cases in either the district courts or circuit courts.  Of course, without an 
interlocutory review mechanism other than a petition for writ of certiorari, the 
number of cases would necessarily be low, so it is difficult to ascertain the 
number of motions and orders addressing Anti-SLAPP. 

 
Inquiry was made to the Office of State Courts Administrator seeking 

data on the number of motions to dismiss filed pursuant to Section 768.295, 
and orders entered thereon.  See Exhibit 1.  As of this date, no response has 
been received.   

 
Nevertheless, based on the apparent dearth of precedent on the statute, 

it does not seem that Section 768.295’s protections are invoked as often as 
other immunity-type defenses.  The increased workload on district courts does 
not seem substantial.   
 

CONCLUSIONS AND RECOMMENDATIONS 
 

 Based on review of the Keck factors as applied to Section 768.295, it is 
this sub-group’s conclusion that interlocutory review should be permitted of 
orders on motions to dismiss or for judgment based on immunity from SLAPPs.   
 
 The rights protected by Section 768.295 are constitutional in nature. 
And the right created by the statute to be free from baseless suits intended to 
deter exercise of those rights to free speech will be lost if defendants are forced 
to litigate to plenary appeal.  Furthermore, the Legislature has expressed its 
intent “that such lawsuits be expeditiously disposed of by the courts.”  
§ 768.295(1), Fla. Stat. 
 

ACRC October 2020 Agenda Page 194 of 278

https://www.westlaw.com/Document/I17a4f2c603de11da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I17a4f2c603de11da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I17a4f2c603de11da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I17a4f2c603de11da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF6F0F500FD211E5A60DEF62C5D51401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF6F0F500FD211E5A60DEF62C5D51401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF6F0F500FD211E5A60DEF62C5D51401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF6F0F500FD211E5A60DEF62C5D51401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF6F0F500FD211E5A60DEF62C5D51401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF6F0F500FD211E5A60DEF62C5D51401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF6F0F500FD211E5A60DEF62C5D51401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF6F0F500FD211E5A60DEF62C5D51401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF6F0F500FD211E5A60DEF62C5D51401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF6F0F500FD211E5A60DEF62C5D51401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


7 
 

 The need to expeditiously review these orders to preserve such rights is 
not outweighed by the limited costs to the appellate courts.  Such appeals may 
present occasional fact-intensive records, however, the district courts can 
remand to the trial court for resolution of any disputed facts.   
 
 Other jurisdictions with similar anti-SLAPP statutes permit interlocutory 
review, either by express rule or common law doctrines allowing review of 
immunities from suit.  See Exhibit 3.3  And federal courts have allowed 
interlocutory review under the collateral order doctrine.  See Zamani v. Carnes, 
491 F.3d 990, 994 (9th Cir. 2007);  Henry v. Lake Charles Am. Press, L.L.C., 
566 F.3d 164, 177,183 (5th Cir. 2009);  Adventure Outdoors, Inc. v. Bloomberg, 
552 F.3d 1290, 1294 (11th Cir. 2008). 
 
 Rather than allow review by certiorari, the sub-group recommends 
instead that Rule 9.130 be amended to include orders on motions pursuant to 
Section 768.295.  This will allow review by a broader standard of review, which 
will allow the district courts the latitude to resolve the issue and possibly the 
action without remand.  Review by rule will further promote consistency 
amongst the courts.  See Materio, 284 So. 3d at 560 (“A rule change would 
permit the entire class of cases to be heard on appeal instead of the piecemeal 
approach of certiorari procedure.”).   
 
 Should the General Subcommittee agree with this recommendation, this 
sub-group will reconvene to formulate appropriate language and placement 
within the rule.   

 
3 These include Maine, California, Georgia, Massachusetts, New Mexico, and 
Pennsylvania.   
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August 14, 2020 
Elisabeth H. Kiel 
State Courts Administrator 
500 South Duval Street 
Tallahassee, FL 32399-1900 

Re: Assistance on Florida Bar Appellate Courts Rules Committee 
Referral on § 768.295, Fla. Stat. 

Dear Ms. Kiel, 

On behalf of the Appellate Court Rules Committee (Committee) of the 
Florida Bar I am requesting assistance from your office.  On October 30, 2019, 
the Fourth District Court of Appeal issued an opinion certifying conflict with an 
opinion from the Second District on whether orders on motions brought under 
subsection 768.295(4) (prohibiting so-called “SLAPP” suits) may be reviewed by 
writ of certiorari.  WPB Residents for Integrity in Gov't, Inc. v. Materio, 284 So. 
3d 555 (Fla. 4th DCA 2019).  A copy of the Fourth District’s opinion in Materio 
is attached.  The Fourth District stated in its opinion that the nature of such 
“SLAPP” suits “might well convince the Supreme Court to amend Appellate 
Rule 9.130 to allow non-final appeals from motions brought under subsection 
768.295(4).”  Materio, 284 So. 3d at 561.   

Responsive to the Fourth District’s opinion, the Committee has generated 
a referral to consider whether nonfinal appeals from such orders should be 
allowed by amendment to the Florida Rules of Appellate Procedure.   

In furtherance of this referral and the Committee’s duty to provide a 
thorough analysis to the Supreme Court, the Board of Governors of the Florida 
Bar, and the public, the Committee is seeking statistical information from your 
office regarding trial court orders, motions, and related petitions for writs in the 
District Courts of Appeal.  Specifically, the Committee needs information about 
the following matters:  

1. The number of motions filed to dismiss or for judgment based on Section
768.295, Florida Statutes, from 2016 to the present.

2. The number of trial court orders denying motions to dismiss or for
judgment based on Section 768.295, Florida Statutes, from 2016 to the
present.

EXHIBIT 1
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3. The number of trial court orders granting motions to dismiss or for 
judgment based on Section 768.295, Florida Statutes, from 2016 to the 
present. 

4. The number of original proceedings (petitions for writs of certiorari or 
prohibition) filed in the District Courts of Appeal related to orders denying 
motions to dismiss or for judgment based on Section 768.295, Florida 
Statutes, from 2016 to the present. 

 
 This information would be very helpful to the Committee.  If your office 
has any questions regarding our request, please contact me.  We look forward to 
hearing from you. 
 
Very truly yours, 

 
W. Aaron Daniel 
Vice Chair 
Appellate Court Rules Committee 
 
Encl. (WPB Residents for Integrity in Gov't, Inc. v. Materio, 284 So. 3d 555 (Fla. 
4th DCA 2019)) 
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The Florida Senate 
BILL ANALYSIS AND FISCAL IMPACT STATEMENT 

(This document is based on the provisions contained in the legislation as of the latest date listed below.) 

Prepared By: The Professional Staff of the Committee on Judiciary 

BILL: CS/SB 1312 

INTRODUCER: Judiciary Committee and Senator Simmons 

SUBJECT: Strategic Lawsuits Against Public Participation 

DATE: March 11, 2015 

ANALYST STAFF DIRECTOR REFERENCE ACTION 
1. Wiehle Cibula JU Fav/CS 

2. RC 

Please see Section IX. for Additional Information: 
COMMITTEE SUBSTITUTE - Substantial Changes 

I. Summary:

CS/SB 1312 does two things:

 It adds protection of “free speech in connection with public issues” to the statute prohibiting

certain strategic lawsuits against public participation (SLAPP), defining the term “free

speech in connection with public issues” as any written or oral statement that is protected

under applicable law and is made:

o Before a governmental entity in connection with an issue under consideration or review

by a governmental entity, or

o In connection with the publication of a play, movie broadcast, or other similar work of

art.

 It includes a person1 in the prohibition against bringing a SLAPP suit and in the provisions

for expedited resolution of a lawsuit claimed to be a SLAPP suit.

II. Present Situation:

A strategic lawsuit against public participation (SLAPP) is one ostensibly brought to redress a

wrong, such as an invasion of privacy, a business tort, or an interference with a contract or an

economic advantage, but actually brought to silence one or more critics.2 Because of the variety

1 The word “person” includes individuals, children, firms, associations, joint adventures, partnerships, estates, trusts, business 

trusts, syndicates, fiduciaries, corporations, and all other groups or combinations. Section 1.01(3), F.S. 
2 See, e.g., The Florida Senate Committee on Judiciary, Issue Brief 2009-332, Strategic Lawsuits Against Public 

Participation, October 2008, http://archive.flsenate.gov/data/Publications/2009/Senate/reports/interim_reports/pdf/2009-

332ju.pdf; Cornell University Law School, SLAPP suit definition, https://www.law.cornell.edu/wex/slapp_suit; Public 

REVISED:

EXHIBIT 2
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of nominal bases for a SLAPP suit, laws to prevent them, known as anti-SLAPP laws, are 

phrased in terms of rights to be protected. 

 

Florida’s anti-SLAPP statute protects the right of Florida’s citizens to exercise their rights to 

peacefully assemble, instruct their representatives, and petition for redress of grievances before 

the various governmental entities of this state as protected by the First Amendment to the United 

States Constitution and s. 5, Article I of the State Constitution.3, 4 The SLAPP-suit prohibition 

applies only to suits brought by government entities. 

 

Specifically, the statute prohibits a governmental entity in this state from filing or causing to be 

filed, through its employees or agents, any lawsuit, cause of action, claim, cross-claim, or 

counterclaim against a person or entity without merit and solely because such person or entity 

has exercised the right to peacefully assemble, the right to instruct representatives, and the right 

to petition for redress of grievances before the various governmental entities of this state. 

 

The statute also provides a right to an expeditious resolution of a claim that a suit has been filed 

in violation of this section. The person or entity sued by a governmental entity may petition the 

court for an order dismissing the action or granting final judgment in favor of that person or 

entity. As soon as practicable, the court must set a hearing on the petitioner’s motion, which 

must be held at the earliest possible time after the filing of the governmental entity’s response. If 

the petitioner prevails, the court may award actual damages arising from the governmental 

entity’s violation of this act. The court must award the prevailing party reasonable attorney’s fees 

and costs incurred in connection with a claim that an action was filed in violation of this section. 

III. Effect of Proposed Changes: 

CS/SB 1312 does two things: 

 It adds protection of “free speech in connection with public issues” to the anti-SLAPP suit 

statute, defining the term “free speech in connection with public issues” as any written or oral 

statement that is protected under applicable law and is made: 

o Before a governmental entity in connection with an issue under consideration or review 

by a governmental entity, or 

o In connection with a play, movie, television program, radio broadcast, audiovisual work, 

book, magazine article, musical work, news report, or other similar work. 

 It includes a person in the prohibition against bringing a SLAPP suit and in the provisions for 

expedited resolution of a lawsuit claimed to be a SLAPP suit. 

                                                 
Participation Project, FAQs about SLAPPs, http://www.anti-slapp.org/slappdash-faqs-about-slapps/; Strategic Lawsuits 

against Public Participation, http://legal-dictionary.thefreedictionary.com/Strategic+Lawsuits+against+Public+Participation; 

and Reporters Committee for Freedom of the Press, Anti-SLAPP laws, http://www.rcfp.org/browse-media-law-

resources/digital-journalists-legal-guide/anti-slapp-laws-0. 
3 Section 768.295, F.S., the Citizen Participation in Government Act. 
4 There are also narrower statutes prohibiting SLAPP suits against a condominium unit owner or a parcel owner within a 

homeowners’ association without merit and solely because such owner has exercised the right to instruct their representatives 

or the right to petition for redress of grievances before the various governmental entities of this state, as protected by the First 

Amendment to the United States Constitution and s. 5, Article I of the State Constitution. ss. 718.1224 and 720.304, F.S., 

respectively. These statutes also provide for expeditious resolution of a claim that the suit is in violation of these sections and 

prohibit condominium associations or homeowners’ associations from expending association funds in prosecuting a SLAPP 

suit against a property owner. 
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The bill takes effect July 1, 2015. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

Persons and entities may be better protected against the expenses of defending a SLAPP 

suit. 

C. Government Sector Impact: 

To the extent that the bill results in quicker, more efficient resolution of SLAPP suits, it 

may reduce costs to the courts. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

Due to the disjunctive structure of the definition of “free speech in connection with public 

issues,” the bill appears to give additional protections to speech solely because the speech is 

made through designated forms of media. The bill does not appear to require that speech made 

through these forms of media relate to a “public issue.” If the Legislature intends to link the 

speech protections provided in the bill to the discussion of public issues or participation in 

government, it may wish to revise the bill accordingly. 

VIII. Statutes Affected: 

This bill substantially amends section 768.295 of the Florida Statutes. 
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IX. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

CS by Judiciary on March 10, 2015: 

 Expands the list of types of artistic works contained in the definition of the term “free 

speech in connection with a public interest”; 

 Preserves current law that actual damages are available only in a SLAPP suit filed by 

a government entity; and 

 Makes technical changes. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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FL Staff An., H.B. 135, 2/10/2000

House of Representatives Staff Analysis, House Bill 135

February 10, 2000
Florida House of Representatives

2000 Regular Session

BILL #: HB 135

RELATING TO: Citizen Participation in Government Act

SPONSOR(S): Representative Fasano and others

TIED BILL(S):

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:

(1) JUDICIARY YEAS 5 NAYS 0

(2) GENERAL GOVERNMENT APPROPRIATIONS YEAS 10 NAYS 0

(3)

(4)

(5)

I. SUMMARY:

The bill creates the “Citizen Participation in Government Act.” Specifically, the bill places limitations upon governmental
“Strategic Lawsuits against Public Participation,” (SLAPPs) and seeks to create a more equitable balance between the right of
individuals to file lawsuits and the right of persons to petition and otherwise participate in their governments. While undefined
in the bill, a SLAPP may be considered as a lawsuit intended to prevent a citizen or group from petitioning the government.

Under the bill, a party may file a motion to dispose of a SLAPP claim on the grounds that the claim relates to or is in response
to the moving party's lawful petitioning activity. The government entity has the burden of proof. The court must dismiss the
claim unless the government entity has produced clear and convincing evidence that the moving party's petitioning activity is
without merit, was designed to harass the government entity, and caused that entity actual harm. (This provision was amended
by the Committee on Judiciary. See VI. Amendments or Committee Substitute Changes.)

The bill provides the prevailing moving party with a court award of costs, attorney's fees, expert witness fees, and additional
sanctions sufficient to deter repetition of similar conduct in the future. The award is not limited by state law. Additionally, a
person injured by such a claim may seek actual damages and punitive damages against a government entity that files a SLAPPs
suit.

The bill is effective on becoming law.

The bill may have a fiscal impact associated with an increased SLAPPs-related litigation burden on the courts.

II. SUBSTANTIVE ANALYSIS:
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A. DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES:

1.
 

Less Government
 

Yes [X
 

No
[]
 

N/A []
 

2.
 

Lower Taxes
 

Yes []
 

No
[]
 

N/A [X]
 

3.
 

Individual Freedom
 

Yes [X]
 

No
[]
 

N/A []
 

4.
 

Personal Responsibility
 

Yes []
 

No
[]
 

N/A [X]
 

5.
 

Family Empowerment
 

Yes []
 

No
[]
 

N/A [X]
 

B. PRESENT SITUATION:

Under the state and federal constitutions, citizens have the right to petition the government for redress of their grievances. See
Art. I § 5, Fla. Const.; U.S. Const., amend. 1. Lawsuits aimed at deterring this type of public participation in government are
coined “strategic lawsuits against public participation” or SLAPPs. Generally, a SLAPP is a (1) civil complaint or counterclaim;
(2) filed against individuals or organizations; (3) arising from their communications to government or speech on an issue of
public concern. SLAPPs are often brought by corporations, real estate developers, and government officials against individuals
and community groups who oppose them on issues of public concern. Based on 21 SLAPPs reported in Florida in the period
between 1985-1993, over 90% of the SLAPPS were filed by the private sector, the rest were filed by governmental entities.
Office of Attorney General, Strategic Lawsuits Against Public Participation in Florida: Survey and Report, July 1993.

Most SLAPPs are ultimately legally unsuccessful. However, the costly and time-consuming consequences of litigation, or the
threat thereof, has a chilling effect on individual citizens or citizen groups attempting to exercise their First Amendment right
to petition the government for grievances. According to a survey done by the Office of the Attorney General in 1993, the cost
of defending SLAPPs filed in Florida ranged from $500 to $106,000. The lawsuits reported in the survey were initiated in
response to informal citizen activities such as speaking at public meetings and letter campaigns to local government entities or
the electorate. The remainder of the lawsuits were filed in response to formal citizen activities such as legal challenges to local,
regional, state or federal agency decisions, including the water management districts.

Since the 1993 survey, there has been no ongoing systematic program or effort to track the number of SLAPP lawsuits in Florida.
The difficulty is due in part to the fact that SLAPP lawsuits are not easily identifiable. SLAPP lawsuits may be filed under
a variety of claims including, but not limited to, interference with business relationships, slander of title, trespass, nuisance,
and harassment.

Existing Florida law offers the following options to citizens to address SLAPP lawsuits:

• An Action for Malicious Prosecution

If a defendant in a SLAPP successfully has the action dismissed or wins the case, a malicious prosecution action may be filed
against the former plaintiff on the theory that the original action was filed with malice. Under Florida case law, six separate
elements must be proven in a malicious prosecution claim or the case may be dismissed:

1. An original action has been commenced;

2. The original action was filed by the defendant in the new malicious prosecution action;
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3. The original action ended with a ruling in favor of the plaintiff who is bringing the malicious prosecution action;

4. The original action was instigated with malice;

5. The original action was instigated without probable cause; and

6. The original action resulted in damages to the person bringing the malicious prosecution action.

Scozari v. Barone, 546 So.2d 750 (Fla. 3d DCA 1989); Kaly v. Dollar Rent-A-Car, 422 So.2d 1031 (Fla. 3d DCA 1982). Actions
for malicious prosecution may not serve to deter SLAPP suits because the malicious prosecution action cannot be brought until
the resolution of the original SLAPP suit. Thus, the SLAPP suit may still serve the intended purpose of discouraging public
participation.

• Motion to Strike Sham Pleadings

In a civil lawsuit, a party may move to strike a sham pleading. Rule. 1.150, Fla. R.Civ.P. The moving party must prove that
the pleading in question is plainly fictitious. Reif Development, Inc. v. Wachovia Mortgage Co., 340 So.2d 1267 (Fla. 4th DCA
1976). The court must resolve any doubts in favor of the party opposing the motion to strike the sham pleading. Bay Colony
Office Building v. Wachovia Mortgage Co., 342 So.2d 1005 (Fla. 4th DCA 1977). Because this standard is difficult to meet,
filing such a motion will not only require legal expenditures by the plaintiff, but may not slow down or eliminate the suit. If
the court finds in favor of the moving party, the effect will be only to strike the pleading. Such an action may not serve as an
effective deterrent to SLAPP lawsuits.

• Motion to Dismiss and Motion for Summary Judgement

In a civil lawsuit, a party may move to have the case dismissed. Rule 1.140, Fla.R.Civ.P. The burden is on the moving party
to show that even if the allegations in the complaint were true, the complaint fails to state a cause of action. Another option
available to a party is filing a motion for summary judgment. Rule 1.510, Fla.R.Civ.P. The moving party must show that there
is a complete absence of any issue of material fact. Under both rules, the burdens may be so great that such procedures would
not make effective deterrents for SLAPP suits.

• Other Remedies

Other remedies may be available to a defendant in a SLAPP lawsuit, such as an award of attorney's fees, but those remedies are
after the litigation has progressed and the desired intent to discourage the defendant from public participation has been achieved.
See ss. 57.105; 57.111, F.S. (allowing for recovery of attorneys' fees in civil and administrative matters).

Other States

The perceived weakness of traditional civil actions and sanctions as an effective deterrent to the use of SLAPPs has led
various states to consider and adopt legislation that focuses on the specific character of a SLAPP lawsuit. As of January
1998, 11 states had passed anti-SLAPP suit legislation. These states are California, Delaware, Georgia, Maine, Massachusetts,
Minnesota, Nebraska, Nevada, New York, Rhode Island, and Washington. In addition, anti-SLAPP bills have been proposed in
Florida, Indiana, Maryland, New Hampshire, New Jersey, Pennsylvania, Tennessee, and Texas. Comment, When Rights Collide:
Reconciling the First Amendment Rights of Opposing Parties in Civil Litigation, 52 U. Miami L. Rev. 587, 592 (1998).

In addition, in Colorado the issue of SLAPP lawsuits has been dealt with in a judicial manner rather than a legislative manner.
The Colorado Supreme Court has adopted a judicial procedure for cases involving allegations that judicial claims were brought
to interfere with the right to petition. Protect Our Mountain Environment, Inc., v. District Court, 677 P.2d 1361 (Colo. 1984).
In balancing the competing concerns of the chilling effect on the right to petition, and the damage to other persons and society
which can be done under the pretext of such rights, the court requires that the plaintiff demonstrate the constitutional viability
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of his or her claim. The claim is dismissed unless the plaintiff makes a sufficient showing to support the conclusion that the
defendant's petitioning activities should not be immunized under the constitution because:

1. The defendant's administrative or judicial claims were devoid of reasonable factual support, or, if so supportable, lacked any
cognizable basis in law for their assertion;

2. The primary purpose of the defendant's petitioning activity was to harass the plaintiff or to effectuate some other improper
objective; and

3. The defendant's petitioning activity had the capacity to adversely affect a legal interest of the plaintiff. Id. at 1369.

C. EFFECT OF PROPOSED CHANGES:

The bill will limit SLAPPs suits by allowing a party to file a motion to dispose of a claim brought by any governmental entity
on the grounds that the claim is based on, relates to, or is in response to the moving party's lawful petitioning activity.

Discovery will be suspended pending a decision on the motion and any appeals, and the burden of proof of going forward
with the evidence, and of persuasion on the motion, lies with the responding party. The bill requires the court to make its
determination based on the facts in the pleadings and any affidavits filed.

The court must grant the motion and dismiss the claim unless the government entity has established by clear and convincing
evidence that (a) the claims made in the petitioning activity were devoid of reasonable factual support or lacked a cognizable
basis in law; (b) that the primary purpose of the petitioning activity was to harass the responding party or for some other improper
purpose © the petitioning activity caused actual injury to the responding party;

The bill provides that any government entity to which the moving party's initial acts were directed, or the Attorney General, may
intervene to defend or otherwise support the moving party. Note: This provision may create a conflict between the Attorney
General and other executive branch agencies. The Attorney General ordinarily defends state agencies in law suits. The bill
would allow the Attorney General to join and assist a private individual or organization against the alleged government SLAPP
suit. This provision is ambiguous and seems directed toward private anti-SLAPP suits, on which the bill is silent.

Most important, the bill requires the court to award, without regard to any limits under state law, costs of litigation, including
reasonable attorney's fees, expert witness fees, and such additional sanctions as it finds will be sufficient to deter repetition of
such conduct. In addition, the bill provides that an injured party may seek compensatory damages, punitive damages, attorney's
fees, and costs from the government entity responsible for a SLAPPs suit.

D. SECTION-BY-SECTION ANALYSIS:

Section 1 -- Creates the Citizen Participation in Government Act.

Section 2 -- Provides the purpose of the Act is to protect and encourage public participation; provide an equitable balance
between the rights of persons to file lawsuits and the rights of persons to petition the government for redress; support
representative government in the protection and regulation of public health, safety, and welfare; provide a balanced, uniform,
comprehensive, and expedited summary process for judicial resolution of SLAPP lawsuits; and require the recovery of attorney's
fees, costs and damages for the person whose citizen-participation rights have been violated by the filing of a SLAPP against
them.

Section 3 -- Provides definitions for “government entity,” “state,” “judicial claim” or “claim,” “motion,” “moving party,”
“petitioning activity,” and “responding party.”

Section 4 -- Provides that in any judicial proceeding a party may file a motion to dispose of a claim brought by any governmental
entity on the grounds that the claim is based on, relates to, or is in response to the moving party's lawful petitioning activity.
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Provides that discovery is suspended pending decision on the motion and any appeals; provides that the burden of proof of
going forward with the evidence, and of persuasion on the motion, lies with the government entity.

Requires the court to make its determination based on the facts in the pleadings and any affidavits filed; requires that the court
grant the motion and dismiss the claim unless the government entity has established by clear and convincing evidence that (a)
the claims made in the petitioning activity were devoid of reasonable factual support or lacked a cognizable basis in law; (b)
that the primary purpose of the petitioning activity was to harass the government entity or for some other improper purpose ©
the petitioning activity caused actual injury to the responding party.

Provides that any government entity to which the moving party's initial acts were directed, or the Attorney General, may
intervene to defend or otherwise support the moving party; requires the court to award, without regard to any limits under state
law, costs of litigation, including reasonable attorney's fees, expert witness fees, and such additional sanctions as it finds will be
sufficient to deter repetition of such conduct; provides that an injured party may seek compensatory damages, punitive damages,
attorney's fees, and costs from the government entity responsible for a SLAPPs suit.

Section 5 -- Provides that the bill takes effect upon becoming law.

III. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None estimated.

2. Expenditures:

None estimated.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None estimated.

2. Expenditures:

None estimated.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

N/A

D. FISCAL COMMENTS:

According to the Office of the State Courts Administrator (OSCA), the bill will have a minimal long-run effect on trial courts.
There may be an additional burden on the court arising from: new court filings, post-judgment motions for costs, motions for
attorney's fees and damages, litigation to interpret various provisions, and minimal appeals. At the same time, the existence of
a summary and expedited procedure for terminating SLAPPs may counteract the above burdens to the court system by quickly
bringing SLAPPs to final disposition in the early trial stage of the suit and by acting as a deterrent for the filing of new SLAPPs.

This bill may impact negatively some governmental agencies (e.g., the Department of Revenue and the Department of
Environmental Protection), by virtue of government regulations that affect persons and businesses daily which may be subject to
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challenge. However, with the ability to show that the governmental suit is unrelated to the petitioning activity the governmental
entity should be able to have the motion dismissed.

IV. CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION:

A. APPLICABILITY OF THE MANDATES PROVISION:

The bill does not require a city or county to spend funds or to take any action requiring the expenditure of funds.

B. REDUCTION OF REVENUE RAISING AUTHORITY:

The bill does not reduce the revenue raising authority of any city or county.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

The bill does not reduce the amount of state tax shared with any city or county.

V. COMMENTS:

A. CONSTITUTIONAL ISSUES

The bill's provision for the summary procedure and expedited resolution of SLAPP lawsuits may be subject to a constitutional
challenge as violative of the separation of powers provision in Article II, section 3 of the Florida Constitution. Article V, section
2(a) gives the legislature the authority to create substantive law, and the Florida Supreme Court the authority to promulgate rules
of practice and procedure. However, while the legislature cannot enact law that supersedes existing court rules, the legislature
can repeal court rules by a 2/3 vote.

With few exceptions, it is not entirely clear or definitive as to what constitutes substantive law versus what constitutes practice
and procedure. Generally, substantive laws create, define, and regulate rights whereas court rules of practice and procedure
prescribe the methods or process by which a party seeks to enforce or obtain redress. Haven Federal Savings & Loan Assoc.
v. Kirian, 579 So.2d 730 (Fla. 1991). However, the courts have shown some willingness to adopt a “procedural” statute as a
court rule, particularly when the court finds the legislative intent or underlying legislative policy to be beneficial to the judicial
system. In these situations, the court will typically invalidate the procedural statute as constitutionally infirm and then adopt the
substance of the invalid section as a court rule. TGI Fridays' Inc. v. Dvorak, 663 So.2d 606 (Fla. 1995). Under Florida Rules of
Judicial Administration 2.130(a), the courts can also adopt the substance of an invalid section as an emergency rule of procedure
based on a recognition of the importance of providing a procedural vehicle or otherwise recognizing the public policy.

There is also a constitutional concern that this bill will create procedures or remedies that could inadvertently operate to hinder
legitimate lawsuits based on slander, libel, or other tortious activity. If true, certain litigants may be denied their constitutional
right to access of the courts as well as their constitutional right to a jury trial. In Florida Fern Growers Association, Inc. V.
Concerned Citizens of Putnam County, 616 So.2d 562 (Fla. 5th DCA 1993), a citizen's group had filed various petitions with
the St. Johns River Water Management District challenging the issuance of consumption water use permits to members of the
Florida Fern Growers Association. The Association, in turn, filed a complaint for injunctive relief and damages. The citizen's
group responded that the Association's lawsuit was a SLAPP lawsuit. The Fifth District Court of Appeal in dicta reasoned that
extending absolute immunity to activities such as those undertaken by the citizen's group could infringe upon the Association's
right of access to the courts.

B. RULE-MAKING AUTHORITY:

N/A

C. OTHER COMMENTS:
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The term “Strategic Lawsuits Against Public Participation” is not defined within this bill, and this may well be because what
constitutes a SLAPP is often a matter of subjective judgment and difficult to identify.

Routine state agency regulatory practices and license revocations could result in a plethora of lawsuits. Frequently, an agency
must file a lawsuit and then depend upon the discovery process to find out all of the particulars involved. This law would
permit a party to an enforcement action to immediately file a SLAPP motion and stop all discovery. The government would
then be required to defend a motion for summary judgment without the benefit of discovery. This would place all agencies who
commence enforcement actions at a disadvantage never previously contemplated.

A Motion for Summary Judgment generally follows discovery and determines whether a material issue of fact exists and whether
as a matter of law the moving party is entitled to a judgment.

The judgment shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file
together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.

Rule 1.510 (c), Florida Rules of Civil Procedure. Under the procedure outlined in this bill, discovery could be denied the
agency and the action fail at the SLAPP motion level without the agency ever having the opportunity to discover the actual
facts involved.

The provision allowing a government entity or the Attorney General to intervene to defend against a SLAPP suit is problematic.
This provision may create a conflict between the Attorney General and other executive branch agencies. The Attorney General
ordinarily defends state agencies in law suits. The bill would allow the Attorney General to join a private individual or
organization against the government entity in the alleged SLAPP suit. This provision is ambiguous and seems directed toward
private anti-SLAPP suits, on which the bill is silent.

Additionally, if an individual were to exercise a first amendment right at a government building, government property, or at a
public hearing and in the course thereof damaged government property or injured persons, a SLAPP motion could also be filed,
immunizing the persons responsible for the damage.

Finally, the bill begs the question of its intended effects. According to the Attorney General, the vast majority -- over 90% -- of
SLAPPs filed in Florida involve private parties. See, Office of Attorney General, Strategic Lawsuits Against Public Participation
in Florida: Survey and Report, July 1993. If that is the case, a bill aimed at preventing only government-initiated SLAPPs will
have little deterrent effect on the number of SLAPPs filed in this state.

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

On November 2, 1999, the Committee on Judiciary adopted one amendment that is traveling with the bill. The amendment
inserts the disjunctive “or” between the elements that the state must show in order to overcome a citizen's anti-SLAPP motion.
The amendment will allow the state to overcome the motion by showing one factor instead of all three. See section 4.(4)(a)-
(c) of HB 135.

VII. SIGNATURES:

COMMITTEE ON JUDICIARY:

Prepared by:
 

Staff Director:
 

 
 

Michael W. Carlson
 

P.K. Jameson
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AS REVISED BY THE COMMITTEE ON GENERAL GOVERNMENT APPROPRIATIONS:

Prepared by: Staff Director:

.................................................................................................... ....................................................................................................

Cynthia P. Kelly Cynthia P. Kelly

FL Staff An., H.B. 135, 2/10/2000

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Jurisdictions who acknowledge a litigant’s rights to interlocutory appeal of anti-SLAPP motions 

- Maine
o [CASE CITED BY GUNDELL] Schelling v. Lindell, 942 A.2d 1226, 1229-30 (Me.

2008) (“interlocutory appeals from denials of special motions to dismiss brought
pursuant to the anti-SLAPP statute because a failure to grant review of these decisions
at this stage would impose additional litigation costs on defendants, the very harm the
statute seeks to avoid, and would result in a loss of defendants’ substantial rights.”).

- California
o Platypus Wear, Inc. v. Goldberg, 83 Cal. Rptr. 3d 95, 98,102 (Cal. Ct. App. 2008)

 Section 904.1 provides in relevant part: “(a) An appeal, other than in a limited
civil case, is to the court of appeal. An appeal, other than in a limited civil case,
may be taken from any of the following: [¶] ... [¶] (13) From an order granting
or denying a special motion to strike under Section 425.16.”

 Section 906 provides in relevant part: “Upon an appeal pursuant to Section 904.1
... the reviewing court may review the verdict or decision and any intermediate
ruling, proceeding, order or decision which involves the merits or necessarily
affects the judgment or order appealed from or which substantially affects the
rights of a party ... and may affirm, reverse or modify any judgment or order
appealed from and may direct the proper judgment or order to be entered, and
may, if necessary or proper, direct a new trial or further proceedings to be had.
The respondent, or party in whose favor the judgment was given, may, without
appealing from such judgment, request the reviewing court to and it may review
any of the foregoing matters for the purpose of determining whether or not the
appellant was prejudiced by the error or errors upon which he relies for reversal
or modification of the judgment from which the appeal is taken. The provisions
of this section do not authorize the reviewing court to review any decision or
order from which an appeal might have been taken.”

- Georgia
o Ga. Code Ann., § 9-11-11.1- entitled- follows the structure of the California anti-slapp

statute. References that (e) An order granting or denying a motion to dismiss or a motion
to strike shall be subject to direct appeal in accordance with subsection (a) of Code
Section 5-6-34.

o Atlanta Humane Soc’y v. Harkins, 278 Ga. 451, 451–52 (2004) (Recognizing
interlocutory appeal as the appropriate procedural step for review by the Georgia Court
of Appeals, which remanded back to the trial court in two anti-SLAPP cases with
instruction “to dismiss the complaint because the undisputed facts of record showed that
Appellees had a substantive right to comment on this matter of public concern.”; but
remanding to Court of Appeals to examine record for evidence of good faith by
defendant).

- Massachusetts

EXHIBIT 3
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Jurisdictions who acknowledge a litigant’s rights to interlocutory appeal of anti-SLAPP motions 

 
o Ruggiero v. Giamarco, 901 N.E. 2d 1233, 1239 n.7 (Mass. App. Ct. 2009) (“When a 

motion to dismiss under the anti-SLAPP statute is denied, invocation of the doctrine of 
present execution to permit immediate appellate review preserves the statutorily granted 
right to immunity.”). 
 

o Metzler v. Lanoue, 62 Mass. App. Ct. 655, 657 (2004) (dismissing appeal from order 
granting motion to dismiss SLAPP because “when a special motion to dismiss—which 
is not dispositive of the entire case—is allowed, the nonmoving party's appeal after a 
final judgment is not futile.  If the judge were incorrect in allowing the special motion, 
the claim improperly dismissed can be resurrected.”). 
 

o Fabre v. Walton, 781 N.E.2d 780, 784 (Mass. 2002) (finding “immediate appeal of an 
interlocutory order is allowed if the order will interfere with rights in a way that cannot 
be remedied on appeal from the final judgment. . . . Interlocutory orders relating to 
claims of governmental immunity from suit are appealable pursuant to the doctrine of 
present execution because [t]he entitlement is an immunity from suit rather than a mere 
defense to liability; and like an absolute immunity, it is effectively lost if a case is 
erroneously permitted to go to trial” (citations and original quotations omitted). 

 
- New Mexico 

o New Mexico’s anti-SLAPP statute states that “[a]ny party shall have the right to an 
expedited appeal from a trial court order on the special motions described in Subsection 
B.” N.M. STAT. ANN. § 38-2-9. 1(C) (2010) 

 
- Pennsylvania 

o Penllyn Greene Assocs., L.P. v. Clouser, 890 A.2d 424, 427 n.1 (Pa. Commw. Ct. 2005) 
(noting that Pennsylvania’s anti-SLAPP statute allows interlocutory appeal of right). 

 
- Federal Courts:  

o Have allowed immediate appeal of holdings under the anti-SLAPP statutes of 
California, Louisiana, and Georgia.  
 See Zamani v. Garnes, 491 F.3d 990, 994 (9th Cir. 2007) (“Although a district 

court's denial of a motion under Federal Rule of Civil Procedure 12(b)(6) is not 
ordinarily appealable, Hydrick v. Hunter, 466 F.3d 676, 686 (9th Cir. 2006), the 
denial of an anti-SLAPP motion is immediately appealable pursuant to the 
collateral order doctrine. Batzel v. Smith, 333 F.3d 1018, 1024 (9th Cir. 2003).”) 
(quotations omitted).  
 

 See Henry v. Lake Charles Am. Press, L.L.C., 566 F.3d 164, 177,183 (5th Cir. 
2009) (finding orders denying motions brought under anti-SLAPP statutes such 
as Article 971 are immediately reviewable and “satisfy the conditions of the 
collateral order doctrine” and emphasizing “the minor possibility of minimal 
entanglement is insufficient to overcome the interests that favor a finding of 
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Jurisdictions who acknowledge a litigant’s rights to interlocutory appeal of anti-SLAPP motions 

 
immediate appealability. As discussed below, Article 971 aims to serve the 
substantial public interest of protecting those exercising their First Amendment 
rights from the chilling effect of defending meritless and abusive tort suits.” 

 
 See Adventure Outdoors, Inc. v. Bloomberg, 552 F.3d 1290, 1294 (11th Cir. 

2008) (granting interlocutory appeal where district court “concluded that 
Georgia’s anti-SLAPP statute does not apply to an action removed to federal 
court”). 
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PRE-VOTE SUBCOMMITTEE REPORT FORM 
(Records on Appeal Subcommittee/20-AC-05 and 16-AC-07) 

(Must be submitted no later than 20 days prior to the Committee Meeting) 
 

Date: Thursday, September 3, 2020 

Chair:  Jennifer Olmedo-Rodriguez 
 
Members Attending: 
 
8 out of 11 members** 

Jennifer Olmedo-Rodriguez, Chair  
Melissa Madsen, Vice Chair 
John Crabtree (not present) 
Henry Gyden 
Hon. Bronwyn Miller 
Matthew Ocksrider (not present) 
Kristina Samuels 
Ed Sanchez 
Nick Shannin (not present) 
Melissa Roca Shaw 
Laura Roe (not present) 
Keith Upson 

**Due to an error in the membership list, the full subcommittee did not receive notice of the 
meeting.  This error has been corrected. 

Meeting Dates:  Tuesday, September 1, 2020 10 a.m. 
Referral Numbers:  20-AC-05 and 16-AC-07 
 
Name/Address of Proponent (if not a committee member):  Karen Ehrlich submitted 20-AC-
05 and Michael Gliddon submitted 16-AC-07.    
 
I.  History/Background/Summary of the Issues: 

How did this matter come to the attention of the Committee? Describe the 
charge/problem/request and attach any relevant background materials, i.e., letter, email, 
etc. 

 
A. Referral 20-AC-05 was submitted by Karen Ehrlich on January 31, 2020, and 

suggests two amendments to Rule 9.200:     

1) Rule 9.200(d)(1)(B).  The Referral requests the Committee consider an 
amendment to this Rule to include that transcripts in the record shall be placed in 
chronological order.   
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2) Rule 9.200(d)(3), as amended to become effective April 1, 2020.  The 
Referral suggests that the rule should include a time within which the clerk must 
transmit the unredacted record.  Specifically, the Referral suggests that the rule 
provide a time frame of no more than 5 days from date of request for transmittal of 
the unredacted record.    

 

* See attached copy of email from Karen Erlich setting forth the suggestions and 
rationale for the suggestions. 
 

B. Referral # 16-AC-07 -- DOC Pilot Program  
 

1) Referral relates to providing paper records to inmates because inmates 
do not have access to an online record.  This referral is on hold 
pending Pilot Program with DOC whereby inmates have access to 
tablets.  Tom Hall, our contact on this Referral, advised that the Pilot 
Program is presently on HOLD as a result of Covid-19.  Prior to 
Covid-19, the Pilot Program was providing inmates with tablets and a 
system to access email through the tablet.  The inmates do have to pay 
for the email and access is limited to family and other approved users.  
The idea was to create a secure interface between the email system that 
the inmates have access to and the Portal.  Preliminary work had 
begun on the Pilot Program and is anticipated to include access to 
records eventually; the first goal is to create filing access and access to 
inmates to receive filings from the other side and the Court. 

 
II.  Subcommittee’s Recommendation:  
 

A. 20-AC-02 -- By a vote of 8 to 8, the Subcommittee recommends no action on both 
of the suggestions included in this Referral.   
 

B. DOC Pilot Program -- By a vote of 8 to 8, the Subcommittee recommends no 
action on this matter.   

 
III.  Majority Position: Provide a detailed explanation of the Subcommittee’s majority 

position including a thorough discussion of the legal reason for any proposed change, and 
where applicable, any relevant case law and any consideration of the effect of the 
proposed change on other rules. 

 
• 20-AC-02 – The Subcommittee’s general consensus was based upon the 

following considerations:  
1. In connection with the portion of the referral relating to the filing 

of transcripts in chronological order: (a) lower tribunal clerks 
struggle to put together a record at all—several different software 
programs within the different counties; this would be a real 
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struggle; (b) in a perfect world the transcripts would be in order, 
but it could be untenable for clerks; (c) it is a good idea in theory, 
but difficult task -- not a big enough problem to put the added 
burden on clerks.  

2. In connection with the portion of the referral relating to the timing 
for the production of the unredacted record:  (a) the burden and 
volume of work varies from court to court; (b) reluctance to revisit 
the balance already achieved; (c) motion practice is not necessary 
under the rule and including time period is going to result in more 
motions if the time period is not complied with, not less.      

 
IV. Proposed Amendment - Must be in Legislative Format:  the documents shall 

not include Microsoft “track changes” or their equivalent and must be submitted 
in Microsoft Word, Corel Word Perfect, or as an ADA-compliant document (not 
as a scanned PDF). 

 N/A 

V.  Minority Position(s): Provide a detailed explanation of any minority positions relating to 
the Subcommittee’s recommendation. Where applicable, include 
(1) the rationale of any minority positions 
(2) any alternative proposed amendments in legislative format. 

 
A. 20-AC-05 – No minority position raised. 

 
B. DOC Pilot Program – N/A 

 
VI. Time Considerations for Adopting Proposal: Reasons to expedite, if any. 
 
 N/A 
 
VII. Attach minutes of Subcommittee meeting(s), and where applicable, any case 

law, memoranda, etc., as a Microsoft Word, Corel Word Perfect, or ADA-
compliant document. 

 See attached minutes. 

 

POST-VOTE SUBCOMMITTEE REPORT FORM 
(Must be completed within 14 days of the Committee Meeting) 

 

Date:  September 3, 2020 
Chair:  Jennifer Olmedo-Rodriguez  
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Meeting date:  Tuesday, September 1, 2020 
Referral Number:  20-AC-05  

A. If the Subcommittee recommended a proposed amendment, did the proposed 
amendment change as a result of the Committee meeting? If yes, please 
indicate the final amendments using strike through and underline (but not track 
changes). 

Committee recommended “no action” on 20-AC-05. 

B. Final Committee vote:   8 out of 8 in favor of “no action” 

C. Majority Position Rationale: 

Referral 20-AC-05 was submitted by Karen Ehrlich on January 31, 2020 and 
suggests two amendments to Rule 9.200:     

i. Rule 9.200(d)(1)(B).  The Referral requests the Committee consider an 
amendment to this Rule to include that transcripts in the record shall be 
placed in chronological order.   

1. Majority Position – The Subcommittee recognizes the benefits of 
making this a requirement, but several members expressed concern 
about the burden this would place on clerks  

   

ii. Rule 9.200(d)(3), as amended to become effective April 1, 2020.  The 
Referral suggests that the rule should include a time within which the clerk 
must transmit the unredacted record.  Specifically, the Referral suggests 
that the rule provide a time frame of no more than 5 days from date of 
request for transmittal of the unredacted record.    

1. Majority Position – Once again, the Subcommittee recognizes the 
benefits of making a uniform requirement, but several members 
expressed concern about upsetting the balance struck between the 
clerks and the public defenders, imposing greater burdens on the 
clerks and the fact that amendment could result in more motion 
practice if unredacted records are not produced according to the 
time limits (rather than less motion practice -- one of the stated 
purposes of the referral).   

 
 

D. Minority Position Rationale:   In connection with both subparts of the Referral 
discussion was had that uniformity across the courts would be beneficial.  But, 
ultimately, the Subcommittee agreed that the volume of files and appeals across 
the courts can vary widely and a uniform rule may not ultimately be practical for 
the clerks.   
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Record on Appeal subcommittee call 
Tuesday, September 1, 2020 10 a.m. 
Referral 20-AC-05 
Outcome: subcommittee voted “no action” on both portions of referral. 
  
In attendance: 8 out of 11 members. 
  
Jennifer Olmedo-Rodriguez, Chair  
Melissa Madsen, Vice Chair 
John Crabtree (not present) 
Henry Gyden 
Hon. Bronwyn Miller 
Matthew Ocksrider (not present) 
Kristina Samuels 
Ed Sanchez 
Nick Shannin (not present) 
Melissa Roca Shaw 
Keith Upson 
  
Referral 20-AC-05 poses the following issues for consideration: (referred by Karen Ehrlich) 
  
Rule 9.200(d)(1)(B).  The rule requires that transcripts other than the trial transcripts be placed in 
the record PDF.  The rule does not require that the transcripts of hearings be placed 
chronologically.  Presently, transcripts of multiple day hearings can be placed out of order and 
interspersed among transcripts of other hearings.  The referral suggests that the rule include that 
transcripts in the record shall be placed in chronological order.  
  
Feedback from committee: 
 

• Jen introduced referral and explained the suggestions and rationale set out 
in the Referral. 

• Kristina Samuels: lower tribunal clerks struggle to put together a record at 
all—several different software programs within the different counties; this 
would be a real struggle. 

• Melissa Roca Shaw: in death penalty proceedings especially, there are so 
many different court reporters. It becomes chronological as filed and not 
as dated.  In a perfect world it would be in order, but she agrees it could be 
untenable for clerks. 

• Henry: good idea in theory, but difficult task. Not a big enough problem to 
put that added burden on clerks. 

• J. Miller: Defer to Kristina who knows what’s tenable for the clerk. 
• Kristina Samuels: clerks would not welcome added burden. 

  
Consensus: no strong feelings to pursue this amendment. 
Recommendation: no action vote.  
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Rule 9.200(d)(3), as amended to become effective April 1, 2020.  The suggestion is that the rule 
should include a time within which the clerk must transmit the unredacted record.  Unless there 
is a reliable and short turnaround, the use of motions will likely continue. This is because only a 
motion will toll time.  The referral suggests that if the goal is to reduce the use of motions to 
obtain unredacted records, the rule should provide a time frame of no more than 5 days from date 
of request for transmittal of the unredacted record.  
  
Feedback from committee: 
 

• Jen introduced referral and explained the suggestions and rationale set out 
in the Referral and that the Committee previously worked to achieve 
balance between public defenders and the clerks. Do we want to revisit 
this issue? 

• Henry clarifying- we want a standard rule that clerk will just provide an 
unredacted record? or will there still be a motion?  

• Jen clarified referral seeks a time period included in the rule for automatic 
provision of unredacted record without need for a motion once request is 
submitted. 

• Kristina: further clarified they can request informally without a motion. 
• Henry: the rule as of now says “no formal motion shall be required.” If 

you amend the rule to make it automatic, you may be requiring clerks to 
prepare it for all cases. 

• Kristina: if we did put a time period in, we are going to see more motions 
if it’s not done. 

• The subcommittee considered and discussed the burden and volume of 
work varies from court to court so one unilateral time period may be 
unworkable. 

  
Recommendation: no action vote. 
  
Department of corrections pilot program: 
Providing inmates access to tablets and other electronic means to access the record.  Right now it 
is on hold due to pandemic. Tom Hall will keep us updated. 
  
Meeting concluded at 10:27 a.m. 
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From: Thomas Hall
To: Triplett, Laura A
Subject: Fwd: appellate rule amendment suggestion
Date: Monday, February 03, 2020 10:14:05 AM
Attachments: image001.png

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

I referred to your Record Committee this morning.  In my opinion this new rule will not work.
 Clerks opposed it.

But let’s she what the commmittee does with these suggestions.

Begin forwarded message:

From: "Godwin, Krys" <KGodwin@floridabar.org>
Date: February 3, 2020 at 10:02:12 AM EST
To: Thomas Hall <thall@mills-appeals.com>
Subject: RE:  appellate rule amendment suggestion


Laura Roe.
 
Sincerely,
 

Krys Godwin
Krys Godwin, Director
Legal Publications
Phone: 850.561.5706 | Email: kgodwin@floridabar.org
 

     
 

The Florida Bar
651 East Jefferson Street
Tallahassee, Florida 32399-2300
 
From: Thomas Hall <thall@mills-appeals.com> 
Sent: Monday, February 03, 2020 9:01 AM
To: Godwin, Krys <KGodwin@floridabar.org>
Subject: FW: appellate rule amendment suggestion
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Please assign to the Record on Appeal Subcommittee.
 
Who is chair?
 

Thomas Hall
The Mills Firm
The Bowen House
325 North Calhoun Street
Tallahassee, Florida 32301
(850) 765-0897
(850) 251-1972 cell
(850) 270-2474 fax
thall@mills-appeals.com
www.mills-appeals.com
 
 

From: Karen Ehrlich <KEhrlich@pd15.state.fl.us> 
Sent: Friday, January 31, 2020 4:28 PM
To: Thomas Hall <thall@mills-appeals.com>
Cc: kgodwin@floridabar.org
Subject: appellate rule amendment suggestion
 
Hello,
 
I am writing to suggest two amendments to the Florida Rules of
Appellate Procedure, both concerning the appellate record. 
 

1. Rule 9.200(d)(1)(B).  The rule requires that transcripts other
than the trial transcripts be placed in the record PDF.  The
rule does not require that the transcripts of hearings be
placed chronologically.  I am the intake attorney in our
appellate division and review all the records. Presently
transcripts of multiple day hearings can be placed out of
order and interspersed among transcripts of other hearings. 
For example, I am currently reviewing a record PDF that
contains about 2,000 pages of transcript of hearings held on
30 days over the course of four years.  The transcripts are not
in chronological order, and in some instances transcripts of
hearing held on consecutive days are separated. My
suggestion is that the rule include that transcripts in the
record shall be placed in chronological order.

 
 

2. Rule 9.200(d)(3), as amended to become effective April 1,
2020.  The suggestion is that the rule should include a time
within which the clerk must transmit the unredacted record.
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 Unless there is a reliable and short turnaround, the use of
motions will likely continue. This is because only a motion
will toll time.  In our appellate division I reached an
agreement with the circuit court appellate clerk to transmit
the unredacted record within 3-5 business days of the
request. Until that agreement was reached we continued to
obtain unredacted records by motion. If the goal is to reduce
the use of motions to obtain unredacted records my
suggestion is that the rule provide a time frame of no more
than 5 days from date of request for transmittal of the
unredacted record.

 
Thank you for considering these suggestions.
 
Karen E. Ehrlich
Intake Attorney, Appellate Division
Office of the Public Defender
421 Third Street
West Palm Beach, FL 33401
561 355 7600
kehrlich@pd15.org
 
 
 
 
 
 

* Please be advised that Florida has a broad public records law, and all correspondence to me via email may be
subject to disclosure. Under Florida records law, email addresses are public records. If you do not want your email
address released in response to a public records request, do not send electronic mail to this entity. Instead, contact this
office by phone or in writing.
 

Please note: Florida has very broad public records laws. Many written communications
to or from The Florida Bar regarding Bar business may be considered public records,
which must be made available to anyone upon request. Your e-mail communications
may therefore be subject to public disclosure.
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September ____, 2020 
 
Email to: KEhrlich@pd15.state.fl.us 
 
Karen E. Ehrlich 
Intake Attorney, Appellate Division 
Office of the Public Defender 
421 Third Street 
West Palm Beach, FL 33401 
 
 Re:  Appellate Court Rules Committee, Referral 20-AC-05 
 
Dear Ms. Ehrlich: 
 
On or about January 31, 2020, you asked the Appellate Court Rules Committee to review Florida 
Rule of Appellate Procedure 9.200(d)(1)(B) and (d)(3), to determine two things:  
 

(1) Whether subsection (d)(1)(B) should be amended to require that transcripts of hearings 
be placed in chronological order in the record on appeal; and  

(2) Whether subsection (d)(3) should be amended to include a time within which the clerk 
must transmit the unredacted record.   

 
Your request was sent to the Record on Appeal Subcommittee for research and review.  
 
In the end, the Subcommittee recommended “no action” on your referral due to the varying 
demands and caseload of the clerks throughout the various courts in the State of Florida.  The 
Subcommittee concluded that the benefits of revising the rule to address your suggestions above 
do not outweigh the concerns of imposing the added burden of these requirements on clerks across 
all courts throughout the State of Florida.   
 
During its meeting on October ____, 2020, the Committee ….. 
 
 

 
Very Truly Yours, 

 
 
Judge Stephanie W. Ray, Chair 
Appellate Court Rules Committee 
 

Cc: Krys Godwin, Attorney Liaison (kgodwin@floridabar.org) 

ACRC October 2020 Agenda Page 222 of 278

mailto:KEhrlich@pd15.state.fl.us
mailto:KEhrlich@pd15.state.fl.us


PRE-VOTE SUBCOMMITTEE REPORT FORM 
Joint Subcommittee Report of the Workers’ Compensation and Civil Subcommittees 

 
Date: September 18, 2020 
Chairs: Elaine Walter, Civil and Sarah Weitz, Workers’ Compensation  
Members Attending: Charles Auslander, Mihaela Cabulea, Miguel Chamorro, Hon. Abby 
Cynamon, Aaron Daniel, Ari Fitzgerald, Hon. Alan Forst, Tom Hall, Jonathan Kaskel, Hinda 
Klein, Josh Levine, Wendy Loquasto, Hon. Bronwyn Miller, Jennifer Olmedo-Rodriguez, Jack 
Reiter, Laura Roe, Kristina Samuels, Todd Sanders, Hon. Meredith Sasso, Hon. Thomas Sculco, 
Hon. Kemmerly Thomas, Elaine Walter, Sarah Weitz  
 
Meeting Date: September 16, 2020 
Referral Number: 20-AC-02 
Name/Address of Proponent (if not a committee member): The Florida Supreme Court 
 
I.  History/Background/Summary of the Issues: 
 

The Florida Supreme Court published an opinion in In re Amendments to Florida Rule of 
Appellate Procedure 9.130, No. SC19–1734 (Fla. Jan. 23, 2020) that amended Rule 9.130 for 
reasons explained in a contemporaneously published opinion, Florida Highway Patrol v. 
Jackson, 288 So. 3d 1179 (Fla. 2020) (attached). On page 2 of its rules amendment opinion, the 
Court said: 

 
The new subdivisions [(a)(3)(F)(i), (a)(3)(F)(ii), and (a)(3)(F)(iii)] allow 
appeals of nonfinal orders that deny a motion that asserts entitlement to the types 
of immunity addressed in those subdivisions, removing the requirement that the 
orders “determine that, as matter of law, a party is not entitled” to the immunity 
asserted. If the trial court’s order denies a motion asserting entitlement to 
immunity, there is jurisdiction to review it, and the appellate court may review as 
much of the record as is necessary to resolve the question presented in the appeal. 
We ask The Florida Bar’s Appellate Court Rules Committee to consider whether 
subdivision (a)(3)(C)(v) (workers’ compensation immunity), which requires such 
a determination, should be similarly amended. 

 
 The Committee sent the referral to the Workers’ Compensation Subcommittee for its 
consideration. By a vote of 7 to 1 in April of 2020, the Workers’ Compensation Subcommittee 
approved recommending the removal of the phrase “as a matter of law” from rule 
9.130(a)(3)(C)(v) and the relocation of that subsection to (a)(3)(F)(iv). Upon reconsideration of 
the vote with regard to moving the subsection, the Workers’ Compensation Subcommittee voted 
7 to 1 against moving the subsection.  
 
 The Workers’ Compensation Subcommittee Chair presented this recommendation at the 
Committee’s June 2020 meeting. Following discussion of the majority and minority positions at 
that meeting, the Chair directed the Workers’ Compensation Subcommittee and the Civil 
Subcommittee to consider the referral jointly. The subcommittees met together on September 16, 
2020 to discuss the referral and formulate a joint recommendation. 
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II.  The Subcommittees’ Joint Recommendation:  
 

By a vote of 18 to 2, the subcommittees jointly recommend retaining  the phrase “as a 
matter of law” that is in current rule 9.130(a)(3)(C)(v), deleting the subsection from subdivision 
(C), and moving it to subdivision (F) so that it will be placed under new romanette (iv) of that 
subdivision. 
 
III.  Majority Position:  
 

The subcommittees began by addressing the question of whether workers’ compensation 
immunity is immunity from suit as opposed to immunity from liability only, with the 
understanding that the Court recognized that “[m]aterial differences between sovereign and 
workers’ compensation immunity might support adopting different rules for each” in its Jackson 
opinion. The general consensus was that a resolution of this question is part of the task presented 
to the Committee by the Court and the expressed consensus was that workers’ compensation 
immunity is different than sovereign immunity.   

 
The language of section 440.11 of the Florida Statutes, which is entitled “Exclusiveness 

of Liability,” provides that “liability of an employer prescribed in s. 440.10 shall be exclusive 
and in place of all other liability, including vicarious liability, of such employer to any third-
party tortfeasor and to the employee.” § 440.11(1), Fla. Stat. Subcommittee members noted that 
the statute identifies the immunity as one from liability while in the case law, the immunity 
frequently is characterized as an absolute immunity from suit. This difference in the 
characterizations of the workers’ compensation immunity was explored in memoranda submitted 
for the joint subcommittees’ consideration (attached) and the subcommittees debated the 
meaning of this discrepancy.  

 
Members recognized that the area of workers’ compensation is procedurally unique from 

other civil actions. A decision as to an employer’s immunity from liability can have the effect of 
barring the suit from proceeding. However, while the immunity is characterized as an immunity 
from suit in decisions by the District Courts of Appeal, the majority of subcommittee members 
found persuasive the fact that the Court’s decisions conform with the statute’s description of the 
immunity as one from liability.  

 
For example, in Reeves v. Fleetwood Homes of Fla., Inc., 889 So. 2d 812, 822 (Fla. 

2004), the Court quashed a lower court decision that issued a writ of certiorari for lack of 
irreparable harm because “any error by the circuit court can be adequately remedied on appeal, 
should the circuit court ultimately determine that the respondents do not enjoy immunity from 
liability for their actions.” In a similar vein, the Court quashed a lower court decision that issued 
a writ of prohibition in Mandico v. Taos Construction, Inc., 605 So. 2d 850 (Fla. 1992), because 
it found that an employer is obligated to assert as an affirmative defense its position that the 
plaintiff’s exclusive remedy is in the workers’ compensation law, and that the validity of this 
position can be determined only through fact-finding in the course of litigation.  
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The general consensus was that while the immunity is frequently labeled as an immunity 
from suit in case law, that label is imprecise or a misnomer and does not tend to arise from an 
analysis of the nature of the immunity.  

 
Having concluded that workers’ compensation immunity is immunity from liability rather 

than from suit, the subcommittees turned to the question of whether the difference in the nature 
of the workers’ compensation immunity precludes removal of the phrase “as a matter of law” 
from rule 9.130(a)(3)(C)(v). Members pointed out that the phrase “as a matter of law” limits the 
orders that can be reviewed to those that bear that phrase on the face of the order. It was 
recognized that this limitation may be out of step with the recognized policy goal of ensuring that 
benefits are provided to qualifying employees without delay, known as the speedy benefits 
policy. Furthermore, greater consistency among general civil appellate and workers’ 
compensation procedures could be desirable as well.  

 
However, a concern emerged regarding the result of removing the phrase “as a matter of 

law” because resolution of the question of whether an employer is immune from liability is likely 
to require an evaluation of detailed factual questions and credibility determinations. This in turn 
could present the appellate courts with factual disputes based on a limited record. Another 
possible result could be bifurcated trials and a more cumbersome process, which would burden 
the courts and delay the adjudication of benefits.  

 
Ultimately, the majority concluded that while non-factual determinations of immunity 

should be subject to interlocutory appeal, factual determinations are better resolved on plenary 
appeal with the aid of a complete record. As a result, the subcommittees crafted a proposed 
revision that retained the phase “as a matter of law” but moved the phrase to immediately after 
the word “entitlement” to enable review of orders that lack the specific phrase “as a matter of 
law,” where the litigant raised its entitlement as a matter of law. In summary, the majority voted  
to recommend the retention of the phrase “as a matter of law” but to delete the workers’ 
compensation immunity provision from subsection (a)(3)(C)(v) and move it to a new subsection 
(iv) under (a)(3)(F), with some minor typographical revisions in (a)(3)(F). 

 
IV. Proposed Amendment - Must be in Legislative Format:   

RULE 9.130. PROCEEDINGS TO REVIEW NONFINAL ORDERS 
AND SPECIFIED FINAL ORDERS 

 
(a) Applicability. 
 

(1) This rule applies to appeals to the district courts of appeal of the 
nonfinal orders authorized herein and to appeals to the circuit court of nonfinal 
orders when provided by general law. Review of other nonfinal orders in such 
courts and nonfinal administrative action shall be by the method prescribed by rule 
9.100. 

 
(2) Appeals of nonfinal orders in criminal cases shall be as prescribed 
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by rule 9.140. 
 
(3) Appeals to the district courts of appeal of nonfinal orders are 

limited to those that: 
 

(A) concern venue; 
 
(B) grant, continue, modify, deny, or dissolve injunctions, or 

refuse to modify or dissolve injunctions; 
 

(C) determine: 
 

(i) the jurisdiction of the person; 
 
(ii) the right to immediate possession of property, 

including but not limited to orders that grant, modify, dissolve, or refuse to grant, 
modify, or dissolve writs of replevin, garnishment, or attachment; 

 
(iii) in family law matters: 
 

a. the right to immediate monetary relief; 
 
b. the rights or obligations of a party regarding 

child custody or time-sharing under a parenting plan; or 
 

c. that a marital agreement is invalid in its entirety; 
 

(iv) the entitlement of a party to arbitration, or to an 
appraisal under an insurance policy; 

 
(v) that, as a matter of law, a party is not entitled to 

workers’ compensation immunity; 
 

(vi) whether to certify a class; 
 
(vii) that a governmental entity has taken action that has 

inordinately burdened real property within the meaning of section 70.001(6)(a), 
Florida Statutes; 
 

(viii) the issue of forum non conveniens; 
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(ixviii) that, as a matter of law, a settlement agreement is 

unenforceable, is set aside, or never existed; or 
 

(ix) that a permanent guardianship shall be established 
for a dependent child pursuant to section 39.6221, Florida Statutes. 
 

(D) grant or deny the appointment of a receiver, or terminate or 
refuse to terminate a receivership; or 
 

(E) grant or deny a motion to disqualify counsel. 
 
(F) deny a motion that: 
 

(i) asserts entitlement to absolute or qualified immunity 
in a civil rights claim arising under federal law; 
 

(ii) asserts entitlement to immunity under section 
768.28(9), Florida Statutes; or 
 

(iii) asserts entitlement to sovereign immunity; or. 
 
(iv) asserts entitlement, as a matter of law, to workers’ 

compensation immunity.  
 

(4) Orders disposing of motions that suspend rendition are not 
reviewable separately from a review of the final order; provided that orders 
granting motions for new trial in jury and nonjury cases are reviewable by the 
method prescribed in rule 9.110. 
 

(5) Orders entered on an authorized and timely motion for relief from 
judgment are reviewable by the method prescribed by this rule. Motions for 
rehearing directed to these orders will not toll the time for filing a notice of appeal. 
 

(b) - (i) [No change] 

V.  Minority Position(s):  
 

A minority position has been presented by a member as follows: 
 
1. The current rule is not broken and does not need fixing; and 
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2. Adding workers’ compensation immunity to the same subsection as the other 

immunities listed in the new subdivision (F)(i)-(iii), which are all governmental immunities from 
suit, sends a message that we think workers’ compensation immunity is similar to those; it is not. 

 
While retaining the language “as a matter of law” in the proposed new subdivision (iv) 

indicates that the rule is different for workers’ compensation immunity since those three other 
subdivisions have removed that phrase, the proposal also changes placement of the phrase from 
“that, as a matter of law, a party is not entitled to workers’ compensation immunity” to “asserts a 
party is not entitled as a matter of law to workers’ compensation immunity,”  thereby adding a 
new third version of the phrasing to the rule that may prompt litigation as to the meaning. See 
Breakers Palm Beach, Inc. v. Gloger, 646 So. 2d 237, 237-38 (Fla. 4th DCA 1994) (on mot. to 
dismiss) (discussing placement of the phrase “as a matter of law” at the end or the beginning of 
the rule and how placement at the end broadens the effect of the rule), disapproved by Hastings 
v. Demming, 694 So. 2d 718, 720 (Fla. 1997) (explaining that the court had changed the phrasing 
of the rule to make clear that nonfinal orders denying summary judgment on a claim of workers’ 
compensation immunity are not appealable unless the trial court specifically states that, as a 
matter of law, such a defense is not available to a party). 
 
VI. Time Considerations for Adopting Proposal:  
 

The Florida Supreme Court has set a deadline of December 31, 2020 for the filing of the 
Committee’s proposal. To ensure time for publication for comment, the addressing of any 
comments, and the acceptance by the Board of Governors, a vote at the Committee’s October 9, 
2020 meeting is urged. 
 
VII. Attachments: 

Minutes of the September 16, 2020 joint subcommittee meeting 

Pre-Vote Subcommittee Report of the Workers’ Compensation Subcommittee 
dated May 20, 2020 with meeting minutes attached.  

Memorandum by Judge Miller dated July 27, 2020 

Memorandum by Aaron Daniel dated August 31, 2020 

Email chain between Judge Sasso, Judge Miller, and Aaron Daniel dated 
September 2, 2020 

Letter from the Chair of the Workers’ Compensation Rules Advisory Committee 
to Committee Chair Judge Ray dated July 21, 2020 

In re Amendments to Florida Rule of Appellate Procedure 9.130, No. SC 19–1734 
(Fla. Jan. 23, 2020) 

Florida Highway Patrol v. Jackson, 288 So. 3d 1179 (Fla. 2020) 
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Joint Civil and Workers’ Compensation  
Subcommittee Meeting - Minutes 

 
Meeting Date:  August 16, 2020 (via Zoom) 
 
Participants:   
Chair Elaine Walter 
Chair Sarah Weitz 
Vice-Chair Josh Levine 
Vice-Chair Kristina Samuels 
Judge Cynamon 
Judge Forst 
Judge Manko (non-voting) 
Judge Miller 
Judge Sasso 
Judge Sculco (ad hoc) 
Judge Thomas (ad hoc) 
Charles Auslander 
Mihaela Cabulea 

Miguel Chamorro 
Ari FitzGerald 
Aaron Daniel 
Tom Hall  
Jonathan Kaskel 
Hinda Klein (ad hoc)  
Wendy Loquasto (ad hoc) 
Jennifer Olmedo-Rodriguez 
Jack Reiter 
Laura Roe 
Todd Sanders (ad hoc) 
Krys Godwin (Bar liaison) 

 
I. Call to Order 
 
 Ms. Walter called the meeting to order at 12:12 p.m. Ms. Weitz 
presented a summary of the background and the issues for discussion today.  
 
II. Discussion  
 

A. Whether Worker’s Compensation (WC) immunity is immunity 
from suite or immunity from liability? 

 
 Judge Miller summarized research that indicated that WC immunity is 
generally characterized in case law as immunity from suit.  
 
 Mr. Daniel summarized research indicating that WC immunity is 
treated as immunity from liability. Mr. Daniel highlighted the WC statues 
that use the term “liability” and a Florida Supreme Court case that concluded 
that certiorari relief was not available to reverse a denial of WC immunity 
because the employer could be “re-immunized” on appeal. Ms. Loquasto 
agreed that while language suggesting immunity from suit is used in 
opinions, the term is not expressly analyzed and decisions generally have the 
effect of immunity from liability, not immunity from suit.  
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 Ms. Samuels suggested that because WC immunity determines 
whether a case is litigated in circuit court or the WC system, the immunity is 
analogous to immunity from suit. Mr. Daniels and Mr. Auslander responded 
that the immunity decision is not preclusive. A case initially determined to 
belong in one system can, as a result of later factual or legal determinations, 
be moved to the other system. Judge Thomas agreed that is a unique area of 
law and that WC immunity is immunity from liability, not immunity from 
suit such as in sovereign immunity determinations. 
  

B. In light of the nature of WC immunity, should the 
subcommittee recommend removing the phrase “as a matter of 
law” from rule 9.130(a)(3)(C)(v). 

 
 Mr. Sanders expressed concern that by limiting appellate review to 
orders that use the magic words, appellate courts are prevented from 
reviewing some immunity determinations that are legal determinations. Mr. 
Sanders further noted that there is a public policy that entitlement to WC 
benefits should be resolved quickly. Judge Sasso agreed that due to the 
magic-words requirement, it was likely that orders that, from a policy 
perspective, should be reviewed were not eligible for interlocutory appeal. Ms. 
Loquasto suggested that the WC public policy may not be implicated when an 
employee is seeking a non-WC remedy in circuit court. She further noted that 
a party could file a motion for clarification asking for the magic words to be 
added to an order if the order was decided on a legal issue but lacked the 
exact words “as a matter of law.” 
 
 Ms. FitzGerald asked whether removing the phrase from the rule 
would cause harm. Discussion was held regarding whether expanded 
interlocutory review would pose an undue burden on the appellate courts and 
the prudence of opening the door to interlocutory appeals of fact-based 
determinations. 
 
 Judge Sculco noted that there are many procedural differences between 
WC cases and other case types. He suggested that maintaining consistency 
when feasible would be helpful to practitioners.  
 
 Judge Sasso raised the idea of removing the magic-word requirement 
without expanding interlocutory review to fact-based immunity 
determinations. This idea was warmly received by the subcommittee. 
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 Mr. Daniel circulated by email the following proposed language: 
 
 (F) deny a motion that:  
 
  (i) asserts entitlement to absolute or qualified immunity in a civil  
  rights claim arising under federal law; 
  (ii) asserts entitlement to immunity under section 768.28(9), Florida  
  Statutes; or 
  (iii) asserts entitlement to sovereign immunity.; or 
  (iv) asserts entitlement to workers compensation immunity, as a  
  matter of law. 
  
In addition to the above changes to 9.130(a)(3)(F), the proposal would delete 
9.130(a)(3)(C)(v). A motion to adopt this proposal was made and seconded. 
 
 Thinking of a Florida Supreme Court decision moving the phrase “as a 
matter of law” within (C)(v), Mr. Daniel suggested a friendly amendment to 
move the phrase “as a matter of law” closer to the beginning of (iv), 
specifically between “entitlement” and “to.” This amendment was accepted. 
Mr. Chamorro offered the friendly amendment to add an apostrophe to 
“workers,” which also was accepted.   
 
 Mr. Kaskel questioned whether moving the phrase “as a matter of law” 
to modify “asserts entitlement” would put the movant in the driver’s seat 
about whether the order would be appealable. Mr. Reiter responded that it 
does but that the effect is intended. He hypothesized that if the motion did 
not actually raise a purely legal question, the trial court could address that 
point in its order or the appellate court could decline to review the issue. 
 
 The proposed language, as amended, was approved by a vote of 18 in 
favor and 2 opposed.  
 
 
III. Meeting Adjourned 
 
 The meeting was adjourned at 1:15 p.m. 
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From: Aaron Daniel
To: Judge Meredith L. Sasso; Judge Bronwyn Miller
Cc: Elaine D. Walter
Subject: RE: Referral 20-AC-02 (Appeals from Orders on Workers Compensation Immunity)
Date: Wednesday, September 2, 2020 10:34:10 AM
Attachments: image001.png

image006.png
image002.png

Judge Sasso,
 
Thanks for getting back with your thoughts so quickly. 
 
I agree that the Court in Jackson was concerned that Hastings/Reeves and the “as a matter of
law” language was too constraining in the requirement for express determinations of
entitlement.  And the Court found that this restrictive rule left “too great a risk that erroneous
denials of sovereign immunity will go unreviewed until it is too late.”  Jackson, 288 So. 3d at
1186.  
 
But because it is never “too late” to review immunity from liability, I do not believe the need
for interlocutory review is great enough to overcome the increased workload on the appellate
courts and the disruption inherent in piecemeal review.   
 
To be sure, practitioners have voiced frustration over having to proceed to trial where a trial
court does not expressly eliminate a party’s workers compensation immunity defense, but
oftentimes that is necessary where the merits of the claims are so tightly woven into the
immunity defense.  Moreover, practitioners are always frustrated that they must await a final
judgment to review (what they believe to be) the erroneous denial of summary judgment. 
 
But such frustrations do not outweigh the preference against expanding interlocutory review. 
Especially where plenary review will vindicate the parties’ rights.  The best practice would be
to seek clarification or reconsideration of an unelaborated order, such that the parties are
aware of the issues moving forward to trial, and so that nonfinal review may be sought under
Rule 9.130(a)(3)(C)(v) as it currently reads.  I know at least one practitioner who has said he
did just that and was able to secure nonfinal review.
 
Thanks for helping clarify these points for discussion.  I am interested to hear what the
workers’ comp subcommittee thinks. 
 
-Aaron
 

W. Aaron Daniel, Esq.
Board Certified in appellate praCtiCe
 
Kula & associates, p.a.
11900 Biscayne Blvd., Suite 310
Miami, fl 33181
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t: (305) 354-3858
f: (305) 354-3822
aaron@kulalegal.com
www.kulalegal.com

 
 

From: Judge Meredith L. Sasso <sassom@flcourts.org> 
Sent: Wednesday, September 2, 2020 9:08 AM
To: Aaron Daniel <aaron@kulalegal.com>; Judge Bronwyn Miller <millerb@flcourts.org>
Cc: Elaine Walter <ewalter@boydlawgroup.com>
Subject: RE: Referral 20-AC-02 (Appeals from Orders on Workers Compensation Immunity)
 
Good morning all,
 
I tend to agree with your analysis, Aaron, that workers’ compensation immunity is appropriately
characterized as immunity from liability, but I may depart on the “should it make a difference”
component of the analysis. I think one of the lurking issues that led to the certified question in
Jackson is the limiting nature of the Hasting/Reeves precedent (requiring determination “on the face
of the order”) and the orders that would otherwise be reviewable but for the omission of magic
words. There was(is?) some frustration among practitioners that even when the issue presented was
a legal one, attempts at rehearing/clarification often come up short.
 
That being said, I’m not sure the issue is so pervasive as to warrant a rule amendment. Just some
more food for thought and a potential discussion topic.
 
Sent from Mail for Windows 10
 

From: Aaron Daniel
Sent: Tuesday, September 1, 2020 8:35 AM
To: Judge Bronwyn Miller; Judge Meredith L. Sasso
Cc: Elaine Walter
Subject: Referral 20-AC-02 (Appeals from Orders on Workers Compensation Immunity)
 
Judges Miller and Sasso,
 
Good morning.  Attached is a memo with my analysis of referral 20-AC-02, and specifically
whether the workers compensation immunity provided by Section 440.11, Florida Statutes is
different from sovereign immunity such that the rule governing review of orders on workers
compensation immunity should remain as currently written, or be amended to allow broader
review consistent with the Supreme Court’s rationale on sovereign immunity review in Fla.
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Highway Patrol v. Jackson, 288 So. 3d 1179 (Fla. 2020).  
 
My analysis leads me to conclude that it is different.  Workers compensation immunity is
immunity from liability, not suit.  This is plain from the language of Section 440.11.  And the
Supreme Court’s treatment of workers’ compensation immunity through the years has been
consistent with that plain language.  And particularly the Court’s holding that orders denying
workers’ compensation immunity are not reviewable by certiorari because any loss of the
immunity by an erroneous ruling can be remedied on plenary appeal as Section 440.11
provides “immunity from liability” only.  Reeves v. Fleetwood Homes of Florida, Inc., 889 So. 2d
812, 822 (Fla. 2004).  In other words, unlike sovereign immunity, a defendant does not lose its
protections under Section 440.11 by proceeding to trial. 
 
Interestingly, this is the conclusion that the Attorney General made in her merits brief in
Jackson, based largely on the availability of plenary review.  I have included the relevant
portion of the Attorney General’s brief as an exhibit to the memo.
 
Based on this conclusion, my recommendation would be to leave Rule 9.130(a)(3)(C)(v) as
currently written with the “as a matter of law” language.  This rule strikes the appropriate
balance given the nature of the rights involved, as well as the factual nature of the immunity
defense, which often requires further litigation and trial to resolve. 
 
I am free to discuss at any point, at your availability.  I know you are both extremely busy.   
 
Thanks for agreeing to help with this referral!
 
Regards,
 
Aaron
 

W. Aaron Daniel, Esq.
Board Certified in appellate praCtiCe
 
Kula & associates, p.a.
11900 Biscayne Blvd., Suite 310
Miami, fl 33181
t: (305) 354-3858
f: (305) 354-3822
aaron@kulalegal.com
www.kulalegal.com

 
 

ACRC October 2020 Agenda Page 234 of 278

mailto:aaron@kulalegal.com
http://www.kulalegal.com/


In re Amendments to Florida Rule of Appellate Procedure 9.130, 289 So.3d 866 (2020)
45 Fla. L. Weekly S36

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

289 So.3d 866 (Mem)
Supreme Court of Florida.

IN RE: AMENDMENTS TO FLORIDA
RULE OF APPELLATE PROCEDURE 9.130.

No. SC19-1734
|

January 23, 2020

Original Proceeding – Florida Rules of Appellate Procedure

Opinion

PER CURIAM.

The Court, on its own motion, amends Florida Rule of
Appellate Procedure 9.130 *867  (Proceedings to Review
Nonfinal Orders and Specified Final Orders) to expand the
availability of appellate review of nonfinal orders denying
sovereign immunity, denying immunity in civil rights claims
arising under federal law, and denying immunity under
section 768.28(9), Florida Statutes. See Fla. R. Jud. Admin.
2.140(d). We have jurisdiction. See art. V, § 2(a), Fla. Const.

For the reasons explained in the Court's opinion in Florida
Highway Patrol v. Jackson, No. SC18-468, 2020 WL 370366
(Fla. Jan. 23, 2020), which issues today with this opinion,
we move subdivisions (a)(3)(C)(vii) (absolute or qualified
immunity in a civil rights claim arising under federal law),
(a)(3)(C)(x) (immunity under section 768.28(9), Florida
Statutes), and (a)(3)(C)(xi) (sovereign immunity) of rule
9.130 to new subdivisions (a)(3)(F)(i), (a)(3)(F)(ii), and (a)
(3)(F)(iii), respectively. The new subdivisions allow appeals
of nonfinal orders that deny a motion that asserts entitlement
to the types of immunity addressed in those subdivisions,
removing the requirement that the orders “determine that, as
matter of law, a party is not entitled” to the immunity asserted.
If the trial court's order denies a motion asserting entitlement
to immunity, there is jurisdiction to review it, and the appellate
court may review as much of the record as is necessary to
resolve the question presented in the appeal. We ask The
Florida Bar's Appellate Court Rules Committee to consider
whether subdivision (a)(3)(C)(v) (workers' compensation
immunity), which requires such a determination, should be
similarly amended.

Accordingly, the Florida Rules of Appellate Procedure are
amended as reflected in the appendix to this opinion. New

language is indicated by underscoring; deletions are indicated
by struck-through type. The amendments shall become
effective immediately upon the release of this opinion.
Because the amendments were not published for comment
prior to their adoption, interested persons shall have seventy-
five days from the date of this opinion in which to file

comments with the Court. 1  We specifically invite comments
from The Florida Bar's Appellate Court Rules Committee.

It is so ordered.

CANADY, C.J., and POLSTON, LABARGA, LAWSON,
and MUÑIZ, JJ., concur.

APPENDIX

*868

*869
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In re Amendments to Florida Rule of Appellate Procedure 9.130, 289 So.3d 866 (2020)
45 Fla. L. Weekly S36
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All Citations

289 So.3d 866 (Mem), 45 Fla. L. Weekly S36

Footnotes
1 All comments must be filed with the Court on or before April 7, 2020, with a separate request for oral argument if the

person filing the comment wishes to participate in oral argument, which may be scheduled in this case. If filed by an
attorney in good standing with The Florida Bar, the comment must be electronically filed via the Florida Courts E-Filing
Portal (Portal) in accordance with In re Electronic Filing in the Supreme Court of Florida via the Florida Courts E-Filing
Portal, Fla. Admin. Order No. AOSC13-7 (Feb. 18, 2013). If filed by a nonlawyer or a lawyer not licensed to practice
in Florida, the comment may be, but is not required to be, filed via the Portal. Comments filed via the Portal must be
submitted in Microsoft Word 97 or higher. See In re Electronic Filing in the Florida Supreme Court, Fla. Admin. Order
No. AOSC17-27 (May 9, 2017). Any person unable to submit a comment electronically must mail or hand-deliver the
originally signed comment to the Florida Supreme Court, Office of the Clerk, 500 South Duval Street, Tallahassee, Florida
32399-1927; no additional copies are required or will be accepted.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Florida Highway Patrol v. Jackson, 288 So.3d 1179 (2020)
45 Fla. L. Weekly S32

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

288 So.3d 1179
Supreme Court of Florida.

FLORIDA HIGHWAY PATROL, etc., Petitioner,
v.

Lashonta Renea JACKSON, etc., Respondent.

No. SC18-468
|

January 23, 2020

Synopsis
Background: Representative of decedent's estate brought
action against Florida Highway Patrol (FHP) for negligence
in reopening an interstate following a brush fire. The Alachua
County Circuit Court, Monica J. Brasington, J., denied
FHP's motion for summary judgment based on sovereign
immunity. FHP appealed, and the First District Court of
Appeal, Winokur, J., 238 So.3d 430, dismissed the appeal
and certified a question of great public importance. FHP filed
application for review.

[Holding:] The Supreme Court, Muñiz, J., held that Rule
governing appealability of nonfinal orders denying sovereign
immunity does not permit appeal of a non-final order denying
immunity if the record shows that the defendant is entitled
to immunity as a matter of law but the trial court did not
explicitly preclude it as a defense.

Certified question answered.

West Headnotes (2)

[1] Appeal and Error Interlocutory and
Intermediate Decisions

Rule governing appealability of nonfinal orders
denying sovereign immunity does not permit
appeal of a non-final order denying immunity if
the record shows that the defendant is entitled to
immunity as a matter of law but the trial court
did not explicitly preclude it as a defense. Fla. R.
App. P. 9.130(a)(3)(C)(xi).

3 Cases that cite this headnote

[2] Statutes Prior construction

When judicial interpretations have settled the
meaning of an existing statutory provision,
repetition of the same language in a new statute
indicates, as a general matter, the intent to
incorporate its judicial interpretations as well.

1 Cases that cite this headnote

Application for Review of the Decision of the District Court
of Appeal – Direct Conflict of Decisions/Certified Great
Public Importance, First District - Case No. 1D16-3940,
(Alachua County)

Attorneys and Law Firms

Ashley Moody, Attorney General, Britt Thomas, Chief
Assistant Attorney General, Amit Agarwal, Solicitor General,
and Christopher J. Baum, Deputy Solicitor General,
Tallahassee, Florida, for Petitioner

Jack J. Fine, Julie Aleve Fine, and Melissa S. Morris of
Fine, Farkash & Parlapiano, P.A., Gainesville, Florida, for
Respondent

Edward G. Guedes and Eric S. Kay of Weiss Serota Helfman
Cole & Bierman, P.L., Coral Gables, Florida, for Amici
Curiae Florida League of Cities and City of Boca Raton

Frances Guasch De La Guardia of Holland & Knight, LLP,
Miami, Florida; and Miriam Soler Ramos, City Attorney,
Coral Gables, Florida, for Amicus Curiae City of Coral
Gables

Opinion

MUÑIZ, J.

This case is about the meaning of Florida Rule of
Appellate Procedure 9.130(a)(3)(C)(xi), which governs the
appealability of nonfinal orders denying sovereign immunity.
The decision under *1180  review is Florida Highway Patrol
v. Jackson, 238 So. 3d 430 (Fla. 1st DCA 2018). In that
decision, the First District Court of Appeal ruled upon the
following question, which the court certified to be of great
public importance:
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DOES RULE 9.130[ (A)(3)(C)(XI) ]
PERMIT AN APPEAL OF A
NON-FINAL ORDER DENYING
IMMUNITY IF THE RECORD
SHOWS THAT THE DEFENDANT
IS ENTITLED TO IMMUNITY AS A
MATTER OF LAW BUT THE TRIAL
COURT DID NOT EXPLICITLY
PRECLUDE IT AS A DEFENSE?

Id. at 438. We have jurisdiction, see art. V, § 3(b)(4), Fla.
Const. Our answer to the certified question is no.

We conclude that the disputed text of rule 9.130(a)(3)(C)
(xi) has the same meaning that this Court has given to the
identically worded text of a preexisting subdivision of rule
9.130. We further conclude, however, that rule 9.130 in its
current form insufficiently protects the interests underlying
sovereign immunity. Therefore, we also explain our decision
to amend the rule 9.130 subdivisions addressing sovereign
immunity and comparable government-related immunities
from suit.

BACKGROUND

Article V, section 4(b)(1) of the Florida constitution gives
district courts jurisdiction to review nonfinal orders “to
the extent provided by rules adopted by” this Court. To
implement this provision, this Court has adopted Florida Rule
of Appellate Procedure 9.130, which contains an exclusive
list of the categories of nonfinal orders subject to appeal.
That list includes nonfinal orders involving four types of
immunity: workers' compensation immunity; absolute or
qualified immunity in a civil rights claim arising under federal
law; immunity under section 768.28(9), Florida Statutes;
and sovereign immunity. Although rule 9.130 addresses each
type of immunity in a separate subdivision, each subdivision
uses identical jurisdictional language, allowing appeals of
“nonfinal orders ... that ... determine ... that, as a matter of law,
a party is not entitled to [immunity].” This case is about the
meaning of that jurisdictional phrase.

The oldest of the rule 9.130 immunity subdivisions, the one
that addresses workers' compensation immunity, has been in
its current form since 1996. See Amendments to Fla. Rules

of Appellate Procedure, 696 So. 2d 1103, 1127 (Fla. 1996).
And in a trio of cases involving the workers' compensation
immunity subdivision, this Court construed the jurisdictional
language that is now at issue. See Reeves v. Fleetwood Homes
of Fla., 889 So. 2d 812 (Fla. 2004); Fla. Dep't of Corr. v.
Culver, 716 So. 2d 768 (Fla. 1998); Hastings v. Demming,
694 So. 2d 718 (Fla. 1997).

The key holdings of those cases boil down to three related
points. First, “[n]onfinal orders denying summary judgment
on a claim of workers' compensation immunity are not
appealable unless the trial court order specifically states that,
as a matter of law, such a defense is not available to a
party.” Hastings, 694 So. 2d at 720; see also Reeves, 889
So. 2d at 821-22 (“reiterat[ing]” the “well-established rule”
of Hastings). Second, a nonfinal order denying workers'
compensation immunity is not subject to appeal if the trial
court bases the denial on the existence of disputed facts.
See Hastings, 694 So. 2d at 720. And third, to determine
the appealability of a nonfinal order under the workers'
compensation immunity subdivision, the district court is
limited to a review of the order itself and may not consider
the underlying record. See Culver, 716 So. 2d at 768-69. For
convenience, we will refer to these holdings collectively as
“the Hastings/Reeves precedent.”

*1181  As mentioned earlier, this Court has included in
rule 9.130 additional subdivisions that address nonfinal
orders denying three other types of immunity. See In re
Amendments to Fla. Rule of Appellate Procedure 9.130,
151 So. 3d 1217, 1218 (Fla. 2014) (adding immunity under
section 768.28(9) and sovereign immunity subdivisions);
Amendments to Fla. Rules of Appellate Procedure, 696 So. 2d
at 1127 (adding absolute or qualified immunity in a civil rights
claim arising under federal law subdivision). Each time it
added a new immunity-related subdivision, the Court used the
same jurisdictional language as in the workers' compensation
immunity subdivision. See In re Amendments to Fla. Rule of
Appellate Procedure 9.130, 151 So. 3d at 1218; Amendments
to Fla. Rules of Appellate Procedure, 696 So. 2d at 1127.
The sovereign immunity subdivision, which the Court added
to rule 9.130 in 2014, permits the interlocutory appeal of
“nonfinal orders ... that ... determine ... that, as a matter of law,
a party is not entitled to sovereign immunity.” Fla. R. App. P.
9.130(a)(3)(C)(xi).

This Court has taken up only one case involving the sovereign
immunity subdivision: Beach Community Bank v. City of
Freeport, 150 So. 3d 1111 (Fla. 2014), decided the same day
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the Court (in a separate opinion) added that subdivision to rule
9.130. See Amendments to Fla. Rules of Appellate Procedure,
696 So. 2d at 1127. The Court had accepted jurisdiction in
Beach Community Bank to address whether the First District
could invoke its certiorari jurisdiction to review a trial court
order denying a sovereign immunity-based motion to dismiss.
Applying its then-recent decision in Rodriguez v. Miami-
Dade County, 117 So. 3d 400 (Fla. 2013), the Court answered
no to that question.

But the Court went on to hold that the trial court's order
was appealable under the brand new sovereign immunity
subdivision of rule 9.130. Without quoting the text of
either that subdivision or the order under review, the Court
stated that the new “amendment permits district courts to
review nonfinal orders of decisions determining entitlement
to sovereign immunity where the case involves a pure legal
question.” Beach Community Bank, 150 So. 3d at 1113. The
Court ended its opinion by twice stating that the “amendment
to rule 9.130 covers this exact scenario pertaining to a
nonfinal order denying a sovereign immunity defense as a
matter of law.” Id. at 1114-15.

FACTS AND PROCEDURAL HISTORY

Against that backdrop, we turn briefly to the facts of this
case. Vontavia Robinson tragically died in a predawn car
accident on I-75. The accident occurred after smoke from a
nearby brushfire caused visibility on the interstate suddenly
to deteriorate. Several hours earlier, smoke from the same
brushfire had caused two other car crashes, leading the Florida
Highway Patrol (FHP) to close the interstate for several hours.
Mr. Robinson's deadly accident happened shortly after FHP
had reopened the interstate.

Lashonta Renea Jackson, the personal representative of Mr.
Robinson's estate, sued FHP. The complaint alleged that
FHP's reopening and subsequent monitoring of the interstate
were negligent operational decisions. After discovery, FHP
moved for summary judgment, claiming both that it owed Mr.
Robinson no special duty and that its challenged decisions
were discretionary and therefore protected by sovereign
immunity.

The trial court held a summary judgment hearing and later
issued a brief order denying FHP's motion. The relevant
portion of the order read: “Disputed issues of material fact
exist, including, but not limited to, the extent and adequacy

of *1182  DHSMV's continued monitoring of the roadway,
that prevent the entry of Final Summary Judgment.” The
hearing transcript sheds no additional light on the trial court's
reasoning.

FHP appealed the nonfinal order to the First District, relying
on the sovereign immunity subdivision of rule 9.130 as
the basis for the district court's jurisdiction. A panel of the
First District voted unanimously to dismiss the appeal. In a
thorough and thoughtful opinion, Judge Winokur concluded
that the district court was “constrained to find that Hastings
and Reeves preclude appellate review.” Jackson, 238 So. 3d
at 436. He reasoned that, under those cases, “a defendant
in Florida asserting that the trial court erroneously denied
immunity may not appeal unless the order explicitly states that
the defendant is not entitled to immunity.” Id. at 435. This
conclusion is consistent with decisions of the Third District
Court of Appeal that have also carefully examined the issue.
See, e.g., Citizens Property Ins. Corp. v. Calonge, 246 So. 3d
447 (Fla. 3d DCA 2018); Miami-Dade County v. Pozos, 242
So. 3d 1152 (Fla. 3d DCA 2017).

[1] Nonetheless, Judge Winokur observed that recent legal
developments—including this Court's Beach Community
Bank decision—suggested that the Hastings/Reeves
precedents “unduly restrict interlocutory appellate review of
orders denying immunity.” Jackson, 238 So. 3d at 436-37.
Judge Winokur also noted “the perceived conflict between
Beach Community Bank and prior case law.” Id. at 438. To
address those issues, the panel certified the following as a
question of great public importance:

DOES RULE 9.130[ (A)(3)(C)(XI) ]
PERMIT AN APPEAL OF A
NON-FINAL ORDER DENYING
IMMUNITY IF THE RECORD
SHOWS THAT THE DEFENDANT
IS ENTITLED TO IMMUNITY AS A
MATTER OF LAW BUT THE TRIAL
COURT DID NOT EXPLICITLY
PRECLUDE IT AS A DEFENSE?

Id.

Our answer to the certified question is no.
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ANALYSIS

The First District's interpretation of rule 9.130(a)(3)(C)(xi),
the sovereign immunity subdivision, presents a question of
law that we review de novo. And “[o]ur courts have long
recognized that the rules of construction applicable to statutes
also apply to the construction of rules.” Brown v. State, 715
So. 2d 241, 243 (Fla. 1998).

The question that divides the parties here is whether
the sovereign immunity subdivision requires an express
statement, on the face of the order, that as a matter of law a
party is not entitled to sovereign immunity. Jackson argues
that it does. FHP argues that it does not. According to FHP,
the sovereign immunity subdivision permits the district court
to review the record to decide for itself whether material facts
are genuinely in dispute and, if not, whether the trial court
properly denied sovereign immunity.

As we explained earlier, this Court has definitively answered
this same question in the context of interpreting the
workers' compensation immunity subdivision. Under the
Hastings/Reeves precedent, an order that “determines that,
as a matter of law, a party is not entitled to workers'
compensation immunity” is one that says so on its face. A
reviewing court may not attribute a determination to the trial
court's order based on the district court's own review of the
underlying record.

[2] Applying straightforward principles of statutory
interpretation, we conclude that the meaning of the sovereign
immunity subdivision's jurisdictional language is the same.
The prior construction *1183  canon teaches that, “when
judicial interpretations have settled the meaning of an existing
statutory provision, repetition of the same language in a new
statute indicates, as a general matter, the intent to incorporate
its judicial interpretations as well.” Rowe v. N.H. Motor
Transp. Ass'n, 552 U.S. 364, 370, 128 S.Ct. 989, 169 L.Ed.2d
933 (2008) (quoting Merrill Lynch, Pierce, Fenner & Smith,
Inc. v. Dabit, 547 U.S. 71, 85, 126 S.Ct. 1503, 164 L.Ed.2d
179 (2006)). This canon is closely related to the interpretive
principle that legal terms can take on an expected, ordinary
meaning among the experienced audience to which such
terms are addressed. “[I]f a word is obviously transplanted
from another legal source, whether the common law or other
legislation, it brings the old soil with it.” Felix Frankfurter,
Some Reflections on the Reading of Statutes, 47 Colum. L.
Rev. 527, 537 (1947); see also Taggart v. Lorenzen, –––

U.S. ––––, 139 S. Ct. 1795, 1801, 204 L.Ed.2d 129 (2019)
(describing and relying on this “longstanding interpretive
principle”).

A typical reader of our appellate rules would be entitled
to expect that the jurisdictional language in the sovereign
immunity subdivision bears the same meaning as the
corresponding language in the workers' compensation
immunity subdivision. The jurisdictional text in each
subdivision is identical. The two subdivisions are component
parts of a single rule of procedure. And, long before it was
included in the text of the sovereign immunity subdivision,
the relevant language had been repeatedly, consistently, and
authoritatively interpreted by this Court, our state's highest
court. Here it is fair to say that the language at issue
“acquired ... a technical legal sense that should be given effect
in the construction of later-enacted [rules].” Antonin Scalia &
Bryan A. Garner, Reading Law 324 (2012).

FHP's arguments for a contrary interpretation of the sovereign
immunity subdivision are unpersuasive. We will address each
in turn, starting with the argument based on Beach Community
Bank—the case that prompted the First District to pose
the certified question and whose facts clearly inspired the
wording of that question.

Precedent. FHP maintains that this Court held in Beach
Community Bank that the appealability of a nonfinal order
under the sovereign immunity subdivision does not depend
on whether the order contains an express statement denying
sovereign immunity as a matter of law. That is not a correct
description of the holding in Beach Community Bank. It is
true that the Court invoked the then newly adopted sovereign
immunity subdivision to review the order at issue in the case.
And it is also true that the underlying record in the case shows
that the order did not include an express statement denying
immunity as a matter of law. But the Court's opinion in Beach
Community Bank is silent on the interpretive question that
has now been presented to the Court in this case. The Beach
Community Bank opinion does not quote (much less analyze)
the text of the sovereign immunity subdivision; it does not
quote or even paraphrase the text of the order under review; it
does not mention the Hastings/Reeves precedent; and it says
absolutely nothing about whether the sovereign immunity
subdivision requires an express statement on the face of
the nonfinal order that is being appealed. “Questions which
merely lurk in the record, neither brought to the attention of
the court nor ruled upon, are not to be considered as having
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been so decided as to constitute precedents.” Webster v. Fall,
266 U.S. 507, 511, 45 S.Ct. 148, 69 L.Ed. 411 (1925).

*1184  FHP makes a related argument that the
Hastings/Reeves precedent is not controlling because
workers' compensation immunity is different from sovereign
immunity. We need not address any differences in the two
types of immunity, however, because that issue is immaterial
to our task in this case. Here we must decide what it means
for an order to “determine that, as a matter of law,” a party
is not entitled to immunity. The answer to that question—
how to know what an order “determines”—does not turn on
the type of immunity to which the order relates. Material
differences between sovereign and workers' compensation
immunity might support adopting different rules for each. But
any such differences do not justify giving different meanings
to the identical jurisdictional language that appears in the two
subdivisions as written.

Text. FHP next argues that the text of the sovereign immunity
subdivision is unambiguous and that its plain meaning does
not support an express statement requirement. According to
FHP, what matters for purposes of jurisdiction under the
sovereign immunity subdivision is what an order functionally
does, not what the order says. We disagree that this functional
assessment of an order is what the text unambiguously
requires. On the contrary, even if we were writing on a
blank slate, we would conclude that the better reading of the
subdivision's text favors the Hastings/Reeves precedent. This
is an instance where the literal and ordinary meanings of the
text overlap. The most natural and straightforward way to
know what an order “determines” is to look at what the order
says.

This case demonstrates in particularly stark terms the
difficulty of accepting FHP's textual argument. The trial
court's order here stated that “disputed issues of material
fact ... prevent the entry of Final Summary Judgment.” FHP
would have us read this order as one that “determines” that,
based on undisputed facts, FHP was not entitled to sovereign
immunity. In other words, FHP asks us to conclude that
the trial court's order here “determines” something directly
contrary to what appears on the face of the order. We believe
that it is more reasonable to interpret the rule's text as focusing
on the trial court's own understanding and articulation of its
determination—not on how the would-be appellant chooses
to characterize the trial court's decision.

Contextual indicators in rule 9.130 also cut against FHP's
textual argument. The sovereign immunity subdivision
conditions appealability on the trial court having denied
sovereign immunity based on a particular determination: that,
“as a matter of law,” a party is not entitled to sovereign
immunity. By contrast, a separate subdivision of rule 9.130
authorizes appeals of nonfinal orders that simply “deny”
injunctions. See Fla. R. App. P. 9.130(a)(3)(B). This textual
distinction supports looking for the trial court's determination
on the face of the order. If the reason for the denial of
sovereign immunity is controlling for purposes of jurisdiction
—if a simple denial is not enough—then the appellate court
should be able to identify that reason from the face of the
order.

FHP's interpretation of the sovereign immunity subdivision
is also inconsistent with the overall framework of rule 9.130.
Interlocutory appeals of nonfinal orders are the exception,
not the rule. They happen on an expedited briefing schedule.
See Fla. R. App. P. 9.130(e) (allowing only fifteen days
for filing initial brief). Rule 9.130(d) explicitly prohibits
transmitting the record to the appellate court unless ordered.
Given these provisions, we cannot interpret the sovereign
immunity subdivision as conditioning the appellate court's
jurisdiction on a review of the entire record *1185  in
potentially every case. In fact, FHP's interpretation of the
rule does not even separate the determination of jurisdiction
from the underlying merits of whether the party is entitled to
sovereign immunity at all. This conflation of the jurisdictional
and merits inquiries is inconsistent with the text and structure
of the sovereign immunity subdivision.

Policy. Finally, FHP argues that its interpretation is most
consistent with the sovereign immunity subdivision's purpose
and with sound public policy. Specifically, FHP claims that
interpreting the sovereign immunity subdivision the way we
do diminishes the value of sovereign immunity, exalts form
over substance, and leads to arbitrary and indefensible results.
We acknowledge that some of FHP's policy-based criticisms
have merit. And we agree with FHP's claims about the
important societal interests underlying sovereign immunity.
Every wrongly denied claim of sovereign immunity prolongs
unnecessary litigation and siphons resources from the
government entity's core mission.

We particularly agree with FHP that an erroneous denial of
sovereign immunity causes injury that cannot be remedied on
appeal. In Florida, sovereign immunity is both an immunity
from liability and an immunity from suit. Some courts have
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read our opinion in Dep't of Educ. v. Roe, 679 So. 2d 756
(Fla. 1996), as holding that sovereign immunity is immunity
only from liability. See, e.g., Parker v. Am. Traffic Solutions,
Inc., 835 F.3d 1363, 1368 (11th Cir. 2016). But that is
an overreading of Roe's observation that “the benefit of
immunity from liability, should the state ultimately prevail
on the sovereign immunity issue, will not be lost simply
because review must wait until after final judgment.” Id. at
759. Nowhere in Roe did this Court explicitly characterize
sovereign immunity as only an immunity from liability.

The correct understanding of sovereign immunity as
including immunity from suit is set out in this Court's
opinion in Wallace v. Dean, 3 So. 3d 1035 (Fla. 2009). There
we “reaffirm[ed] that, in Florida, ‘[g]overnmental immunity
derives entirely from the separation of powers.’ ” Id. at
1045 (quoting Henderson v. Bowden, 737 So. 2d 532, 538
(Fla. 1999)). We explained that the sovereign immunity
inquiry consists of “whether the governmental entity remains
sovereignly immune from suit notwithstanding the legislative
waiver present in section 768.28, Florida Statutes.” Id. at 1044
(emphasis added). We said that “sovereign immunity may
shield the government from an action in its courts.” Id. And
we observed that “the presence of sovereign immunity does
not render the State's actions nontortious (it simply means that
the State has not consented to suit in its courts with regard to
certain claims).” Id. at 1045. Sovereign immunity in Florida
includes immunity from suit.

We also agree with FHP that, precisely because sovereign
immunity includes immunity from suit, entitlement to
sovereign immunity should be established as early in the
litigation as possible. That is especially true in light of the
separation of powers principles that animate the doctrine of
sovereign immunity. Here we note that, in Wallace v. Dean,
we explained the distinction in governmental liability cases
between “duty analysis” and the “later inquiry” whether the
government remains sovereignly immune even where a legal
duty has been established. Id. at 1044-45. Courts should not
take our Dean analysis literally to mean that, when presented
with a motion for summary judgment asserting entitlement
to sovereign immunity, a court cannot address sovereign
immunity if there are outstanding disputes about the existence
of a duty of care. On the contrary, courts should determine
entitlement *1186  to sovereign immunity as early as the

record permits. 1

Nonetheless, policy considerations and broad statements of
purpose cannot trump the text of the rule. This case ultimately

is not about the important ends furthered by the sovereign
immunity subdivision; it is about the particular means that
are embodied in the rule as written. See, e.g., Freeman v.
Quicken Loans, Inc., 566 U.S. 624, 637, 132 S.Ct. 2034,
182 L.Ed.2d 955 (2012) (statutes pursue their purposes by
particular means). The remedy for the ills that FHP has
identified is not to adopt a strained interpretation of the rule,
but to change it.

AMENDMENTS TO RULE 9.130

The sovereign immunity subdivision in its current form
insufficiently protects the public and governmental interests
served by sovereign immunity. Though the rule reflects an
understandable concern for the limited resources of appellate
courts, it leaves too great a risk that erroneous denials of
sovereign immunity will go unreviewed until it is too late.
In terms of form, the rule relies too heavily on the trial
court's articulation of what it has decided. And in terms of
substance, the rule is overly deferential to the trial court's
decision whether any identified factual disputes are actually
material to a party's entitlement to sovereign immunity. That
is the difficult and broadly important question at the heart
of many governmental liability cases, and it is one where an
appellate court's comparative expertise is particularly great.

In a separate opinion that will be issued together with our
decision in this case, In re Amendments to Fla. Rule of
Appellate Procedure 9.130, No. SC19-1734, ––– So.3d ––––,
2020 WL 370367 (Fla. Jan 23, 2020), we therefore amend
rule 9.130 to expand the availability of appellate review of
nonfinal orders denying sovereign immunity. We also make
corresponding amendments to the rule 9.130 subdivisions
governing immunity in civil rights claims arising under
federal law and immunity under section 768.28(9), Florida
Statutes. Those are immunities from suit that protect interests
similar to the ones underlying sovereign immunity, and they
too are under protected by the existing text of rule 9.130. See
Tucker v. Resha, 648 So. 2d 1187, 1189 (Fla. 1994) (“[T]he
qualified immunity of public officials involves ‘immunity
from suit rather than a mere defense to liability.’ ”) (quoting
Mitchell v. Forsyth, 472 U.S. 511, 526, 105 S.Ct. 2806, 86
L.Ed.2d 411 (1985)); Keck v. Eminisor, 104 So. 3d 359, 366
(Fla. 2012) (recognizing that section 768.28(9)(a) protects
against “even being named as a defendant”).
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Florida Highway Patrol v. Jackson, 288 So.3d 1179 (2020)
45 Fla. L. Weekly S32

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 7

CONCLUSION

Having answered no to the certified question, we approve the
decision of the First District. Our decision is without prejudice
to FHP to argue sovereign immunity to the trial court pursuant
to this opinion and, if necessary, to seek interlocutory review
under the new version of rule 9.130.

It is so ordered.

CANADY, C.J., and POLSTON, LABARGA, and
LAWSON, JJ., concur.

All Citations

288 So.3d 1179, 45 Fla. L. Weekly S32

Footnotes
1 To be clear, we do not require that the trial court conduct a pretrial evidentiary hearing (with or without a jury) to resolve

factual disputes relevant to sovereign immunity.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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I.  History/Background/Summary of the Issues: The Florida Supreme Court published an 
opinion in In re Amendments to Florida Rule of Appellate Procedure 9.130, No. SC 19–1734 
(Fla. Jan. 23, 2020), that amended Rule 9.130. (See attachment.)  On page 2 of the opinion, the 
Court said:

          The new subdivisions [(a)(3)(F)(i), (a)(3)(F)(ii), and (a)(3)(F)(iii)] allow 
appeals of nonfinal orders that deny a motion that asserts entitlement to the types 
of immunity addressed in those subdivisions, removing the requirement that the 
orders “determine that, as matter of law, a party is not entitled” to the immunity 
asserted.  If the trial court’s order denies a motion asserting entitlement to 
immunity, there is jurisdiction to review it, and the appellate court may review as 
much of the record as is necessary to resolve the question presented in the appeal. 
We ask The Florida Bar’s Appellate Court Rules Committee to consider whether
subdivision (a)(3)(C)(v) (workers’ compensation immunity), which requires such 
a determination, should be similarly amended. 

II. Subcommittee’s Recommendation: By a vote of 7 to 1, the Subcommittee approved 
recommending the removal of the “as a matter of law” phrase from rule 9.130(a)(3)(C)(v) and 
the move of that subsection to (a)(3)(F)(iv).  Upon reconsideration of the vote with regard to 
moving the subsection, the Subcommittee voted 7 to 1 against moving the subsection.   
Accordingly, the Subcommittee recommends removing the “as a matter of law” phrase from rule 
9.130(a)(3)(C)(v). 

III.  Majority Position: In In re: Amendments to Florida Rule of Appellate Procedure 9.130,
289 So. 3d 866, 866-87 (Fla. 2020), the Florida Supreme Court, on its own motion, and for the 
reasons explained in the contemporaneously released decision in Florida Highway Patrol v. 
Jackson, 288 So. 3d 1179 (Fla. 2020), amended Florida Rule of Appellate Procedure 9.130 “to 
expand the availability of appellate review of nonfinal orders denying sovereign immunity, 
denying immunity in civil rights claims arising under federal law, and denying immunity under 
section 768.28(9), Florida Statutes.”  The court did so by reorganizing the rule and by “removing 
the requirement that the orders ‘determine that, as matter of law, a party is not entitled’ to the 
immunity asserted.” Id. at 867. The court explained, that, pursuant to his change, ”[i]f the trial 
court's order denies a motion asserting entitlement to immunity, there is jurisdiction to review it, 
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and the appellate court may review as much of the record as is necessary to resolve the question 
presented in the appeal.” Id. Pertinent to this subcommittee (the committee), the court then 
asked “[t]he Florida Bar's Appellate Court Rules Committee to consider whether subdivision 
(a)(3)(C)(v) (workers' compensation immunity), which requires such a determination, should be 
similarly amended.” Id.

Pursuant to the supreme court’s request, this committee was tasked with answering the 
court’s question. For the reasons discussed below, by a vote of seven to one (7-1), the committee 
answered the question in the affirmative and recommended the rule be amended accordingly. 

The supreme court in Jackson, which determined that the sovereign immunity addressed 
in the applicable subsections to Rule 9.130 at issue there provided immunity from both suit and 
liability. 288 So. 3d at 1185.  The committee (with one exception), however, agreed that its 
mandate was limited to answering the yes-or-no question the court posed without opining on 
whether workers’ compensation immunity also applies to both suit and liability, or on the effect
of the Jackson opinion on Reeves v. Fleetwood Homes of Fla., 889 So. 2d 812 (Fla. 2004); Fla. 
Dep’t of Corr. v. Culver, 716 So. 2d 768 (Fla. 1998); or Hastings v. Demming, 694 So. 2d 718 
(Fla. 1997).  

As the court explained in Jackson, prior to the instant amendment, appellate courts could
review the non-final orders denying immunity identified in Rule 9.130 only if they expressly 
stated that there was no immunity as a matter of law and the court’s review was limited to the 
four corners of the order. Id. at 1182, 1186. This was, and absent a similar amendment, still is the 
case when non-final orders denying workers’ compensation immunity are at issue. As the court 
explained: 

The oldest of the rule 9.130 immunity subdivisions, the one that addresses 
workers’ compensation immunity, has been in its current form since 1996. See
Amendments to Fla. Rules of Appellate Procedure, 696 So. 2d 1103, 1127 (Fla. 
1996). And in a trio of cases involving the workers’ compensation immunity 
subdivision, this Court construed the jurisdictional language that is now at issue. 
See Reeves v. Fleetwood Homes of Fla., 889 So. 2d 812 (Fla. 2004); Fla. Dep’t of 
Corr. v. Culver, 716 So. 2d 768 (Fla. 1998); Hastings v. Demming, 694 So. 2d 
718 (Fla. 1997). 

The key holdings of those cases boil down to three related points. First, 
“[n]onfinal orders denying summary judgment on a claim of workers’ 
compensation immunity are not appealable unless the trial court order specifically 
states that, as a matter of law, such a defense is not available to a party.” Hastings,
694 So. 2d at 720; see also Reeves, 889 So. 2d at 821-22 (“reiterat[ing]” the 
“well-established rule” of Hastings). Second, a nonfinal order denying workers’ 
compensation immunity is not subject to appeal if the trial court bases the denial 
on the existence of disputed facts. See Hastings, 694 So. 2d at 720. And third, to 
determine the appealability of a nonfinal order under the workers’ compensation 
immunity subdivision, the district court is limited to a review of the order itself 
and may not consider the underlying record. See Culver, 716 So. 2d at 768-69. 
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For convenience, we will refer to these holdings collectively as “the 
Hastings/Reeves precedent.”

Id. at 1180. 

As noted at the outset, with the amendments to the sovereign immunity subsection to 
Rule 9.130, appellate courts may now review non-final orders denying immunity regardless of 
whether the denial is as a matter of law and they are not confined to reviewing only the order 
itself, but may also review as much of the record as necessary to resolve the immunity issue. In 
Jackson, the court explained that, because such immunity is from both suit and liability, 
“entitlement to sovereign immunity should be established as early in the litigation as possible.” 
288 So. 3d at 1186. The court added that, “[t]hough the rule reflects an understandable concern 
for the limited resources of appellate courts, it leaves too great a risk that erroneous denials of 
sovereign immunity will go unreviewed until it is too late.” Id.  

The majority of the committee agreed that, regardless of whether workers’ compensation 
immunity is from both liability and suit, “entitlement to immunity should be established as early 
in litigation as possible.” As one committee member with experience in these matters explained, 
most of the time orders finding no immunity stem from summary judgment motions and find no 
immunity attaches as a matter of law. Based on this information, expanding review to those 
orders that do not include such a finding or base denial on the existence of genuine issues of 
material fact is unlikely to create the undue burden on appellate resources mentioned in Jackson.
(Note, too, that the record in cases involving non-final orders denying immunity are likely to be 
somewhat limited, in any event). The majority agreed that, although the policy concerns in 
sovereign immunity are not quite the same as in workers’ compensation, workers’ compensation 
does have a speedy provision of benefits policy (see below) and, therefore, the faster the 
immunity issue is resolved the better.

This is because, in the case of a non-final order denying immunity, the injured worker is 
left in limbo on the issue of proper remedy and forum until a final judgment is entered after a 
trial on liability and that judgment is subjected to appellate review. This, in turn, is contrary to 
the Legislature’s stated policy that “the Workers’ Compensation Law be interpreted so as to 
assure the quick and efficient delivery of disability and medical benefits to an injured worker and 
to facilitate the worker’s return to gainful reemployment at a reasonable cost to the employer.” § 
440.01, Fla. Stat.  Also left in limbo are the employer’s liability and workers’ compensation 
insurance carriers who also need to wait to find out which has liability for the workers’ injuries 
and what types of damages or benefits, as the case may be, are at stake. And, again, all the while 
the injured worker may be left for an indefinite time without medical treatment or indemnity 
benefits to compensate for lost wages.  

Based on the foregoing, the committee, as noted, voted seven to one in favor of 
answering “yes” to the court’s question and recommending that the “as-a-matter-of-law”
language be removed from rule 9.130(a)(3)(C)(v). 

IV. Proposed Amendment - Must be in Legislative Format: 
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RULE 9.130.  PROCEEDINGS TO REVIEW NONFINAL ORDERS 
AND SPECIFIED FINAL ORDERS

(a)  Applicability.
  

(1) This rule applies to appeals to the district courts of appeal of the 
nonfinal orders authorized herein and to appeals to the circuit court of nonfinal 
orders when provided by general law. Review of other nonfinal orders in such 
courts and nonfinal administrative action shall be by the method prescribed by rule 
9.100. 

(2) Appeals of nonfinal orders in criminal cases shall be as prescribed 
by rule 9.140. 

(3) Appeals to the district courts of appeal of nonfinal orders are 
limited to those that: 

(A) concern venue;

(B) grant, continue, modify, deny, or dissolve injunctions, or 
refuse to modify or dissolve injunctions;

(C) determine:

(i) the jurisdiction of the person;

(ii) the right to immediate possession of property, 
including but not limited to orders that grant, modify, dissolve, or refuse to grant, 
modify, or dissolve writs of replevin, garnishment, or attachment;

(iii) in family law matters:

a. the right to immediate monetary relief;

b. the rights or obligations of a party regarding 
child custody or time-sharing under a parenting plan; or

c. that a marital agreement is invalid in its entirety;

(iv) the entitlement of a party to arbitration, or to an 
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appraisal under an insurance policy;

(v) that, as a matter of law, a party is not entitled to 
workers’ compensation immunity;

(vi) whether to certify a class;

(vii) that a governmental entity has taken action that has 
inordinately burdened real property within the meaning of section 70.001(6)(a), 
Florida Statutes; 

(viii) the issue of forum non conveniens;

(ix) that, as a matter of law, a settlement agreement is 
unenforceable, is set aside, or never existed; or

(x) that a permanent guardianship shall be established for 
a dependent child pursuant to section 39.6221, Florida Statutes. 

(D) grant or deny the appointment of a receiver, or terminate or 
refuse to terminate a receivership; or

(E) grant or deny a motion to disqualify counsel.

(F) deny a motion that:

(i) asserts entitlement to absolute or qualified immunity
in a civil rights claim arising under federal law;

(ii) asserts entitlement to immunity under section 
768.28(9), Florida Statutes; or

(iii) asserts entitlement to sovereign immunity. 

(4) Orders disposing of motions that suspend rendition are not 
reviewable separately from a review of the final order; provided that orders 
granting motions for new trial in jury and nonjury cases are reviewable by the 
method prescribed in rule 9.110. 

(5) Orders entered on an authorized and timely motion for relief from 
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judgment are reviewable by the method prescribed by this rule. Motions for 
rehearing directed to these orders will not toll the time for filing a notice of appeal.

  (b) - (i)  [No change] 

V. Minority Position(s): Wendy S. Loquasto has taken the following position:

The question presented was whether the Workers’ Compensation Practice Subcommittee 
recommended amending Rule 9.130(a)(3)(C)(v) to remove the language “as a matter of law” so 
as to expand the circumstances when a party can appeal a nonfinal order denying workers’ 
compensation immunity.  The majority agreed to do so.  I was the lone vote against because (1) I 
believe we were required to determine if workers’ compensation immunity is different from the 
other types of immunity, and (2) there was no indication in Florida Highway Patrol v. Jackson,
288 So. 3d 1179 (Fla. Jan. 23,  2020), or In re:  Amendments to Florida Rule of Appellate 9.130,
289 So. 3d 866 (Fla. Jan. 23, 2020), that the Florida Supreme Court was overruling the case law 
addressing the “as a matter of law” language in Rule 9.130(a)(3)(C)(v). 

The genesis for the Florida Supreme Court’s recent amendments to Rule 
9.130(a)(3)(C)(vii)-(ix) to remove the “as a matter of law” language nonfinal order appeals 
regarding immunity under section 768.28(9), sovereign immunity, and absolute or qualified 
immunity in a civil rights claim arising under federal law is Florida Highway Patrol v. Jackson,
288 So. 3d 1179 (Fla. Jan. 23,  2020).  Jackson involved an appeal from an order denying 
sovereign immunity.  The Court examined the history of all four immunity rule provisions, 
which began first with the workers’ community immunity nonfinal order rule that includes the 
language “as a matter of law” (9.130(a)(3)(C)(v)), and the subsequent inclusion of the “as a 
matter of law” language in the later-created rule subdivisions involving sovereign immunity, 
section 768.28(9) immunity, and absolute and qualified immunity in civil rights claims.  The 
Court pointed out: 

in a trio of cases involving the workers’ compensation immunity subdivision, this 
Court construed the jurisdictional language that is now at issue. See Reeves v. 
Fleetwood Homes of Fla., 889 So. 2d 812 (Fla. 2004); Fla. Dep’t of Corr. v. 
Culver, 716 So. 2d 768 (Fla. 1998); Hastings v. Demming, 694 So. 2d 718 (Fla. 
1997).

Jackson, 288 So. 3d at 1180.   

Importantly, the Florida Highway Patrol argued in Jackson, 288 So. 3d at 1184, that the 
workers’ compensation precedent should not be controlling for sovereign immunity cases 
“because workers’ compensation immunity is different from sovereign immunity.”  But the 
Court declined to address those differences: 

We need not address any differences in the two types of immunity, however, 
because that issue is immaterial to our task in this case. Here we must decide what
it means for an order to “determine that, as a matter of law,” a party is not entitled 
to immunity. The answer to that question—how to know what an order 
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“determines”—does not turn on the type of immunity to which the order relates. 
Material differences between sovereign and workers’ compensation immunity 
might support adopting different rules for each. But any such differences do not 
justify giving different meanings to the identical jurisdictional language that 
appears in the two subdivisions as written.

Jackson, 288 So. 3d at 1184. 

Although I readily agree that the Court intended to expand the circumstances when 
appeals can be taken from nonfinal orders denying sovereign immunity, section 768.28(9) 
immunity, and absolute or qualified immunity in civil rights claims, I voted no to this 
amendment because:   

(1) I believe we were required to determine if workers’ compensation immunity is 
different from the other types of immunity, and 

(2) there was no indication in Jackson or In re:  Amendments to 9.130 that the Court was 
overruling the Hastings/Reeves trio of cases addressing this “as a matter of law” language in 
Rule 9.130(a)(3)(C)(v).

1. Is Workers’ Compensation Immunity Different:  I understood that the majority 
believed it was unnecessary to determine if workers’ compensation is different than other types 
of immunity.  I believe, after reviewing Jackson and the reasons the Court determined to amend 
the three other immunity provisions, that it is important to determine if workers’ compensation is 
immunity from suit, which the three other immunities are, or whether it is immunity from 
liability.  

First, I note that Jackson is limited to sovereign immunity and comparable government-
related immunities.  See Jackson, 288 So. 3d at 1180 (“Therefore, we also explain our decision to 
amend the rule 9.130 subdivisions addressing sovereign immunity and comparable government-
related immunities from suit.”).  Workers’ compensation immunity is NOT sovereign or 
comparable government-immunity from suit.  Rather it is immunity for an employer and its 
insurer, although I do acknowledge that an employer can be a government entity, although not 
necessarily. 

Second, there is discussion in Jackson about the three government-related immunities 
being immunity from suit, as opposed to immunity from liability.  Thus, a successful ruling on 
government-related immunity ends the litigation and saves tax-payer dollars from continuing 
needless litigation.  There seems to be quite a bit of case law that says workers’ compensation 
immunity is “immunity from suit,” but those comments seem to be just a general statement, as 
opposed to a decision after analysis of immunity liability versus suit.  I’m not sure that those 
statements square with the plain language of section 440.11, Florida Statutes, which speaks of 
immunity from liability.  

Bakerman v. The Bombay Co., 961 So. 2d 259, 261-62 (Fla. 2007) (“In exchange, 
[*262] employers that comply with the provisions of the chapter are given immunity from civil 
suit by the employee, except in the most egregious circumstances. See § 440.11, Fla. Stat. 
(2006).”).
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VMS, Inc. a/k/a VMS Maintenance Systems, Inc., v. Alfonso, 147 So. 3d 1071, 1073 
(Fla. 3d DCA 2014) (“Because section 440.11(1) of the Florida Statutes makes the liability to 
secure compensation imposed by section 440.10(1) the exclusive form of liability imposed by 
Chapter 440 on an employer, once an employer acquires and maintains workers’ compensation 
insurance for the benefit of its employees, it becomes immune from suit.  See § 440.11(1), Fla. 
Stat. (2013)[]; Walker v. United Steel Works, Inc., 606 So.2d 1243, 1244 (Fla. 2d DCA 1992) 
(“Section 440.11(1) makes [the] liability to secure compensation the exclusive form of liability 
of the employer.”) (footnote omitted).   

Woodson v. Ivey, 917 So. 2d 993, 996 (Fla. 5th DCA 2005) (“Under Florida’s Worker’s 
Compensation Act, an employer who secures worker’s compensation coverage for his employees 
receives extensive immunity from suit by injured workers. Eller v. Shova, 630 So.2d 537, 540-41 
(Fla.1993).”). 

Section 440.11, Florida Statutes, however, speaks only of immunity from liability.  For 
instance, section 440.11(1) states:  “The liability of an employer prescribed in s. 440.10 shall be 
exclusive and in place of all other liability . . . . * * * “The same immunities from liability 
enjoyed by an employer shall extend as well to each employee of the employer when such 
employee is acting in furtherance of the employer’s business . . . . The immunity from liability 
provided in this subsection extends to county governments with respect to employees of county 
constitutional officers . . . .”  Subsection 440.11(2) states:  “The immunity from liability 
described in subsection (1) . . . .” 

In the end, I remain unclear whether workers’ comp immunity is immunity from suit, as 
suggested by the above cases, or immunity from liability.  I see such case law statements as in 
conflict from the plain language in section 440.11.   

I do note that there is a difference in the three government-related immunities as those 
will involve one lawsuit in one court.  Workers’ compensation immunity cases, however, involve 
two lawsuits, one in an Article V court and the other in the administrative realm in the workers’ 
compensation system and the notion of election of remedies.  See Vasquez v. Sorrells Grove 
Care, Inc., 962 So. 2d 411 (Fla. 2d DCA 2007).  But is that a reason to keep the “as a matter of 
law” language.  

With workers’ compensation, any suit filed by the employee against the employer in 
circuit court is necessarily going to have to allege one of the exceptions to workers’ comp 
immunity (the employer’s failure to secure payment of compensation or when the employer 
commits an intentional tort – see section 440.11(1)(a)-(b)).  Does that make the denial of 
workers’ comp immunity the equivalent of a denial of a motion for summary judgment, which is 
not generally appealable?  But if the theory is that we should broaden the nonfinal order appeals 
to cover all denials of immunity, which will often be motions for summary judgment, then we 
are only permitting appeals from summary judgment orders is select group of cases addressing 
immunity.  It will not open floodgates to appeals from all denials of summary judgment. 

2. Hastings/Reeves Rule:  In discussing the trio of workers’ compensation cases 
discussing the “as a matter of law” language in Jackson, the Court said: 
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The key holdings of those cases boil down to three related points. First, 
“[n]onfinal orders denying summary judgment on a claim of workers’ 
compensation immunity are not appealable unless the trial court order specifically 
states that, as a matter of law, such a defense is not available to a party.” Hastings,
694 So. 2d at 720; see also Reeves, 889 So. 2d at 821-22 (“reiterat[ing]” the 
“well-established rule” of Hastings). Second, a nonfinal order denying workers’ 
compensation immunity is not subject to appeal if the trial court bases the denial 
on the existence of disputed facts. See Hastings, 694 So. 2d at 720. And third, to 
determine the appealability of a nonfinal order under the workers’ compensation 
immunity subdivision, the district court is limited to a review of the order itself 
and may not consider the underlying record. See Culver, 716 So. 2d at 768-69. 
For convenience, we will refer to these holdings collectively as “the 
Hastings/Reeves precedent.”

Jackson, 288 So. 3d at 1180. 

The Court later said:

The question that divides the parties here is whether the sovereign 
immunity subdivision requires an express statement, on the face of the order, that 
as a matter of law a party is not entitled to sovereign immunity. Jackson argues 
that it does. FHP argues that it does not. According to FHP, the sovereign 
immunity subdivision permits the district court to review the record to decide for 
itself whether material facts are genuinely in dispute and, if not, whether the trial 
court properly denied sovereign immunity. 

As we explained earlier, this Court has definitively answered this same 
question in the context of interpreting the workers’ compensation immunity 
subdivision. Under the Hastings/Reeves precedent, an order that “determines that, 
as a matter of law, a party is not entitled to workers’ compensation immunity” is 
one that says so on its face. A reviewing court may not attribute a determination 
to the trial court’s order based on the district court’s own review of the underlying 
record.

Jackson, 288 So. 3d at 1182. 

As explained above, however, the Court declined to address the differences in workers’ 
compensation and the other government-related immunities.  See Jackson, 288 So. 3d at 1184 
(“Material differences between sovereign and workers’ compensation immunity might support 
adopting different rules for each. But any such differences do not justify giving different 
meanings to the identical jurisdictional language that appears in the two subdivisions as 
written.”).   

If the Court believed that any differences between workers’ compensation immunity and 
the other government-related immunities was irrelevant to its expansion of nonfinal order 
appeals, it could have said so.  Moreover, the Court did not overrule the Hastings/Reeves rule 
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and instead directed the Appellate Court Rules Committee to consider whether the “as a matter 
of law” language should be similarly deleted from Rule 9.130(a)(3)(C)(v).  Without an explicit 
overruling of this precedent, I believe the ACRC is not at liberty to propose a rule in conflict 
with that Florida Supreme Court precedent. 

VI. Time Considerations for Adopting Proposal: None. 

VII. Attach minutes of Subcommittee meeting(s).  
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RULE 9.130. PROCEEDINGS TO REVIEW NONFINAL ORDERS 
AND SPECIFIED FINAL ORDERS

(a)  Applicability.
  

(1) This rule applies to appeals to the district courts of appeal of the 
nonfinal orders authorized herein and to appeals to the circuit court of nonfinal 
orders when provided by general law. Review of other nonfinal orders in such 
courts and nonfinal administrative action shall be by the method prescribed by rule 
9.100.

(2) Appeals of nonfinal orders in criminal cases shall be as prescribed 
by rule 9.140. 

(3) Appeals to the district courts of appeal of nonfinal orders are 
limited to those that:

(A) concern venue;

(B) grant, continue, modify, deny, or dissolve injunctions, or 
refuse to modify or dissolve injunctions;

(C) determine:

(i) the jurisdiction of the person;

(ii) the right to immediate possession of property, 
including but not limited to orders that grant, modify, dissolve, or refuse to grant, 
modify, or dissolve writs of replevin, garnishment, or attachment;

(iii) in family law matters:

a. the right to immediate monetary relief;

b. the rights or obligations of a party regarding 
child custody or time-sharing under a parenting plan; or

c. that a marital agreement is invalid in its entirety;

(iv) the entitlement of a party to arbitration, or to an 
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appraisal under an insurance policy;

(v) that, as a matter of law, a party is not entitled to 
workers’ compensation immunity;

(vi) whether to certify a class;

(vii) that a governmental entity has taken action that has 
inordinately burdened real property within the meaning of section 70.001(6)(a), 
Florida Statutes;

(viii) the issue of forum non conveniens;

(ix) that, as a matter of law, a settlement agreement is 
unenforceable, is set aside, or never existed; or

(x) that a permanent guardianship shall be established for 
a dependent child pursuant to section 39.6221, Florida Statutes.

(D) grant or deny the appointment of a receiver, or terminate or 
refuse to terminate a receivership; or

(E) grant or deny a motion to disqualify counsel.

(F) deny a motion that:

(i) asserts entitlement to absolute or qualified immunity 
in a civil rights claim arising under federal law;

(ii) asserts entitlement to immunity under section 
768.28(9), Florida Statutes; or

(iii) asserts entitlement to sovereign immunity.

(4) Orders disposing of motions that suspend rendition are not 
reviewable separately from a review of the final order; provided that orders 
granting motions for new trial in jury and nonjury cases are reviewable by the 
method prescribed in rule 9.110.

(5) Orders entered on an authorized and timely motion for relief from 
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judgment are reviewable by the method prescribed by this rule. Motions for 
rehearing directed to these orders will not toll the time for filing a notice of appeal.

  (b) - (i)  [No change] 
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Workers’ Compensation Subcommittee 
Meeting Minutes 

 
Meeting Date:  April 1, 2020 (via conference call) 
 
Participants: Hon. Joseph Lewis, Jr., Chair; Hon. Stephanie Ray, Vice 
Chair; Hinda Klein, ad hoc; Wendy Loquasto, ad hoc; Kristina Samuels; Todd 
Sanders, ad hoc; Hon. Thomas W. Sculco, ad hoc; and Hon. Kemmerly 
Thomas, ad hoc; Bar Liaison Krys Godwin 
 
I. Call to Order 
 
Chair Lewis called the meeting to order. He stated that the purpose of the 
meeting is to continue the subcommittee’s discussion of referral 20-AC-02 in 
which the subcommittee was tasked with recommending whether rule 
9.130(a)(3)(C)(v) relating to workers’ compensation immunity should be 
amended to remove the phrase “as a matter of law,” consistent with the 
Florida Supreme Court’s amendments in In Re: Amendments to Florida Rule 
of Appellate Procedure 9.130, 289 So. 3d 866 (Fla. 2020), which removed the 
same phrase from the provisions dealing with other types of immunity. He 
asked Krys Godwin to include the emails circulated among the subcommittee 
with the minutes.  
 
II. Discussion  
 
Chair Lewis recognized Wendy Loquasto to speak first. Ms. Loquasto stated 
that she perceives there is disagreement among the subcommittee regarding 
whether we need to determine if workers’ compensation immunity is 
immunity from suit or immunity from liability. She noted that the Florida 
Supreme Court amended the rule for the other types of immunity but it did 
so after determining that they involved immunity from suit, not immunity 
from liability. The Court was also persuaded by the fact that those suits 
involved governmental defendants and prolonging suit siphons resources 
from the government entity’s core mission. 
 
Kristina Samuels stated that even if workers’ compensation immunity is 
different than the other types of immunity listed in the rule, since it was 
listed with the other types of immunity previously contained in  
9.130(a)(3)(c), then it would be consistent with the Court’s Jackson opinion to 
take out the “magic words.” 
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Chair Lewis stated that Todd Sanders’ email was very helpful in terms of the 
policy reasons behind removing the “as a matter of law” language. Mr. 
Sanders had noted as follows: 

Near the end of the Jackson opinion, the court says: 

“In terms of form, the rule relies too heavily on the trial court’s 
articulation of what it has decided. And in terms of substance, the 
rule is overly deferential to the trial court’s decision whether any 
identified factual disputes are actually material to a party’s 
entitlement to sovereign immunity.” 

The takeaway here is that the proposed amendment here, 
regardless of whether the WC immunity is immunity from suit or 
from liability only, means that, if a trial court denies a motion for 
summary judgment on the grounds that there is a genuine issue of 
material fact regarding whether an employer secured 
compensation (coverage) or whether there was an intentional tort, 
the appellate court can look beyond the four corners of the order 
and look at as much of the record necessary to determine whether 
the “identified factual disputes” are actually material and thus, 
whether the trial court should have granted the motion. Although 
the policy concerns in sovereign immunity are not quite the same 
as in workers’ compensation, workers’ compensation does have the 
speedy provision of benefits policy and, therefore, perhaps the 
faster the immunity issue is resolved the better. Consequently, I 
am inclined to agree with the removing the “as a matter of law” 
language. 

Ms. Loquasto questioned whether the “speedy provision of benefits” 
policy concerns are at play when the claimant is in circuit court because 
benefits are not being paid. She asked whether, in a tort case, the judge 
or jury gets to decide if there was intentional tort. Hinda Klein responded 
that there are cases where the issue is a jury question but far more where 
it is a question of law. Ms. Klein added that most of the time, workers’ 
compensation immunity is decided on summary judgment. She believes 
that the rule requiring the “as a matter of law” language in the order is 
unnecessarily narrow. In practice, having a workers’ compensation 
immunity issue hanging over your head is similar to a punitive damages 
claim—both should be addressed as early as possible in the case.  
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Ms. Loquasto expressed concern about recommending such a rule 
amendment without deciding whether the holding of Hastings v. 
Demming, 694 So. 2d 718 (Fla. 1997), is no longer viable. 

Hearing no further discussion, Todd Sanders made a motion to remove 
the “as a matter of law” phrase from rule 9.130(a)(3)(C)(v) and to move 
that subsection to (a)(3)(F)(iv). Judge Thomas seconded the motion. The 
motion passed 7-1. In her minority position, Ms. Loquasto stated that 
she disagrees that we do not need to decide whether workers’ 
compensation immunity is different and whether the Reeves/Hastings 
rule was overruled.  

 
III. Meeting Adjourned 
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Workers’ Compensation Subcommittee 
Meeting Minutes 

 
Meeting Date:  March 25, 2020 (via conference call) 
 
Participants: Hon. Joseph Lewis, Jr., Chair; Hon. Stephanie Ray, Vice 
Chair; Wendy Loquasto, ad hoc; Kristina Samuels; Todd Sanders, ad hoc; 
Hon. Thomas W. Sculco, ad hoc; and Hon. Kemmerly Thomas, ad hoc; Bar 
Liaison Krys Godwin 
 
I. Call to Order 
 
Chair Lewis called the meeting to order. He stated that the purpose of the 
meeting is to address referral 20-AC-02, which stems from In re: 
Amendments to Florida Rule of Appellate Procedure 9.130, 289 So. 3d 866 
(Fla. 2020). In that decision, the Florida Supreme Court, on its own motion, 
amended rule 9.130 (Proceedings to Review Nonfinal Orders and Specified 
Final Orders) to expand the availability of appellate review of nonfinal orders 
denying sovereign immunity, denying immunity in civil rights claims arising 
under federal law, and denying immunity under section 768.28(9), Florida 
Statutes. The reasons for these amendments were explained in Florida 
Highway Patrol v. Jackson, 288 So. 3d 1179 (Fla. 2020). The Court asked the 
Appellate Court Rules Committee to consider whether the provision of the 
rule relating to workers’ compensation immunity should be similarly 
amended. The opinion provides in pertinent part as follows:  
 

The new subdivisions [(a)(3)(F)(i), (a)(3)(F)(ii), and (a)(3)(F)(iii)] 
allow appeals of nonfinal orders that deny a motion that asserts 
entitlement to the types of immunity addressed in those 
subdivisions, removing the requirement that the orders 
“determine that, as matter of law, a party is not entitled” to the 
immunity asserted. If the trial court’s order denies a motion 
asserting entitlement to immunity, there is jurisdiction to review 
it, and the appellate court may review as much of the record as is 
necessary to resolve the question presented in the appeal. We ask 
The Florida Bar’s Appellate Court Rules Committee to consider 
whether subdivision (a)(3)(C)(v) (workers’ compensation 
immunity), which requires such a determination, should be 
similarly amended. 

 
In re: Amendments to Florida Rule of Appellate Procedure 9.130, 289 So. 3d at 
867 (emphasis added). 
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II. Discussion  
 
Chair Lewis recognized Wendy Loquasto to speak first. Ms. Loquasto stated 
that she believes more research is needed by the subcommittee to determine 
whether workers’ compensation immunity is different from the other types of 
immunity addressed in the Court’s opinion. She referenced her 3-25-20 email 
sent to the subcommittee prior to the meeting that raised several factors that 
may impact this decision. She also shared the briefs filed in Florida Highway 
Patrol v. Jackson, 288 So.3d 1179 (Fla. 2020), where the FHP had argued 
that workers’ compensation immunity is different. 
 
Judge Thomas stated that Jackson clarified the Court’s intent that it was not 
necessary for nonfinal orders denying immunity to contain the buzzwords “as 
a matter of law” to be reviewable, and thus review in a workers’ 
compensation context should maintain that goal. She questioned why the 
amendment creates a new section under the heading of “motions” instead of 
general grant or deny language of remainder of rule. 
 
Todd Sanders stated that if the goal is for a speedy resolution of the ultimate 
question of whether an employer is immune from tort liability based on 
workers’ compensation immunity, then removing the “as a matter of law” 
language would facilitate that goal by broadening the types of grounds on 
which such a decision was based that can be reviewed in a nonfinal order 
context. This inures to the benefit of both employer and employee. Mr. 
Sanders and Judge Sculco discussed possible scenarios. Mr. Sanders also 
made a point that it seems that the sovereign immunity question is immunity 
from suit as opposed to immunity from liability, with the government seeking 
to avoid having to go to trial whereas the immunity in the workers’ 
compensation context is from liability for anything beyond what workers’ 
compensation provides but, if the goal is as stated above, then this difference 
probably doesn’t matter. Ms. Loquasto noted that she is not sure whether the 
policy concerns of avoiding unnecessary trials are as strong where the 
defendant is a non-governmental entity.     
 
Judge Ray agreed with Ms. Loquasto’s preference for the subcommittee to 
take additional time to research and consider the issue. After consulting with 
the subcommittee, Chair Lewis scheduled a follow-up meeting of the 
subcommittee for April 1, 2020.  
 
III. Meeting Adjourned 
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M E M O R A N D U M 

 

TO:              Judge Miller  

FROM:  Sandra Ramirez and Connor Stone 

DATE:  July 27, 2020  

RE:  Florida Rule of Appellate Procedure 9.13(a)(3)(C)(v); Referral 20-AC-

02 

 

I. Current Rule  

 

9.130 Proceedings to review nonfinal orders and specified final orders 

(a) Applicability 

. . . 

(3) Appeals to the district courts of appeal of nonfinal orders are limited to those 

that: 

. . . 

(C) determine: 

. . . 

(v) that, as a matter of law, a party is not entitled to workers’ compensation 

immunity. 

 

II. Proposed amendment 

 

9.130 Proceedings to review nonfinal orders and specified final orders 

(a) Applicability 

. . . 

(3) Appeals to the district courts of appeal of nonfinal orders are limited to those 

that: 

. . . 

(C) determine: 

. . . 

(v) that, as a matter of law, a party is not entitled to workers’ compensation 

immunity. 

 

III. Whether workers’ compensation is immunity from liability or from 

suit. 

 

First, we recognize that while treated equally for appellate purposes, workers’ 

compensation immunity differs from sovereign or other government immunities in 

that the latter “does not render the State’s actions nontortious (it simply means that 
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the State has not consented to suit in its courts with regard to certain claims).”  Fla. 

Highway Patrol v. Jackson, 288 So. 3d 1179, 1185 (Fla. 2020).  On the other hand, 

court have found workers’ compensation immunity arises from an employer’s 

“liability to secure compensation,” Hogan, 605 So. 2d at 982, and its choice to enable 

“injured workers to receive compensation without fault.”  Clark, 420 So. 2d at 931. 

 

“Immunity refers to the concept of being judgment proof either through 

immunity from suit or immunity from liability.”  Hunter Malasky, Tribal Sovereign 

Immunity and the Need for Congressional Action, 59 B.C.L. Rev. 2469, 2475 

(2018).  “Immunity from suit results in any suit to enforce the asserted liability being 

dismissed for lack of subject matter jurisdiction.”  72 Am. Jur. 2d Immunity to Suit 

or from Liability §103 (2020).  Conversely, “immunity from liability serves as a 

defense in a lawsuit where a party must argue a case on the merits, yet the party may 

ultimately be exempt from liability.”  Hunter Malasky, Tribal Sovereign Immunity 

and the Need for Congressional Action, 59 B.C.L. Rev. 2469, 2475-76 (2018).  Thus, 

when “[t]he entitlement is an immunity from suit rather than a mere defense to 

liability; . . . like an absolute immunity, [the protection] is effectively lost if a case 

is erroneously permitted to go to trial.”  Mitchell v. Forsyth, 472 U.S. 511, 526 

(1985). 

 

Next, we note a plethora of published decisions by  the Florida Supreme Court 

and all five district court of appeals have stated “workers’ compensation law 

provides an absolute immunity against suit.”  Michigan Miller Mutual Ins. Co. v. 

Bourke, 581 So. 2d 1365, 1367 (Fla. 2d DCA 1991); see Bakerman v. The Bombay 

Co., 961 So. 2d 259, 261-62 (Fla. 2007) (“In exchange, employers that comply with 

the provisions of the chapter are given immunity from civil suit by the employee, 

except in the most egregious circumstances.”) (citing § 440.11, Fla. Stat.); Travelers 

Indem. Co. v. PCR Inc., 889 So. 2d 779 (Fla. 2004) (“[T]he employer of an 

independent contractor is not required to secure to such an excluded individual the 

payment of workers’ compensation and thus is not entitled to section 440.11 

immunity from civil suit for work-related injuries suffered by the independent 

contractor.”); Proctor & Gamble Cellulose Co. v. Mann, 667 So. 2d 338 (Fla. 1st 

DCA 1995) (“[I]t is the liability to secure workers’ compensation benefits which 

gives rise to an employer's immunity from suit as a third party tortfeasor.”); Cox v. 

Simeon, Inc., 668 So. 2d 706, 707 (Fla. 5th DCA 1995) (“[E]mployer who properly 

secures workers’ compensation coverage for its employees is provided with 

immunity from suit by an employee ‘so long as the employer has not engaged in any 

intentional act designed to result in or that is substantially certain to result in injury 

or death to the employee.’”); Hogan v. Deerfield 21 Corp., 605 So. 2d 979, 982 (Fla. 

4th DCA 1992) (“This court has consistently recognized that it is the liability to 
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secure compensation which gives a party immunity from suit as a third party 

tortfeasor under the workers’ compensation law.”); Clark v. Better Const. Co., Inc., 

420 So. 2d 929, 931 (Fla. 3d DCA 1982) (“[I]n exchange for enabling injured 

workers to receive compensation without fault, employers receive immunity from 

suit.”). 

 

Pursuant to section 440.11(1), Florida Statutes, “[t]he liability of an employer 

prescribed in s[ection] 440.10 shall be exclusive and in place of all other liability.”  

Brown v. S. Broward Hosp. Dist., 402 So. 2d 58, (Fla. 4th DCA 1981) (“Section 

440.11, Florida Statutes, provides that the liability of an employer for worker’s 

compensation is in lieu of any other liability to the employee and therefore is his 

exclusive remedy.”).  “There is an inherent trade-off in the worker’s compensation 

scheme.  The employee is guaranteed compensation if injured on the job but the 

employer’s liability is limited in exchange for this certainty. The quid pro quo is 

liability for immunity.”  Thompson v. Mehlhaff, 698 N.W.2d 512, 516-17 (S.D. 

2005).  Accordingly, as worker’s compensation is the exclusive remedy for 

employees who suffer work-related injuries “[i]t is the liability to secure 

compensation which gives the employer immunity from suit as a third party tort-

feasor.”  Jones v. Fla. Power Corp., 72 So. 2d 285, 287 (Fla. 1954) (emphasis added); 

see Ruiz v. Aerorep Grp. Corp., 941 So. 2d 505, (Fla. 3d DCA 2006) (“When an 

employee’s injury arises out of the course and scope of his or her employment, 

worker’s compensation is the exclusive remedy for the injury, and the employer is 

provided with immunity from any other liability for the injury.”) (citations omitted); 

see also Dempsey v. G.E. Constr. Co., 556 So. 2d 426, (Fla. 4th DCA 1989) (“We 

therefore hold that section 440.11, Florida Statutes (1987), entitles a subcontractor 

to immunity from actions at law for negligence brought by employees of sub-

subcontractors because of the liability of the subcontractor to provide worker’s 

compensation benefits under section 440.10(1), Florida Statutes (1987), to the 

employees of its sub-subcontractor.”); Young v. Cargill Juice N. Am., Inc., No. 8:06-

cv-1350-T-33MAP, at *4 (M.D. Fla. Dec. 15, 2008) (finding employer was had 

“immunity from suit under Florida Worker’s Compensation Act”). 

 

Thus, under the Florida Worker’s Compensation Act, “an employer who 

secures worker’s compensation coverage for his employees receives extensive 

immunity from suit” rather than a mere defense to liability.  Woodson v. Ivey, 917 

So. 2d 993, 996 (Fla. 5th DCA 2005). 
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 To Judge Bronwyn Miller, Judge Meredith Sasso, Civil Practice 
Subcommittee 

 From W. Aaron Daniel 

 Date August 31, 2020 

 Re Referral 20-AC-02 (addressing amendment to Rule 9.130 to 
broaden review of orders denying summary judgment based on 
workers’ compensation immunity) 

  
 
 

INTRODUCTION AND BACKGROUND 
 
 This referral concerns whether Rule 9.130 should be amended to allow 
nonfinal appeals from all orders denying motions that assert entitlement to 
workers compensation immunity.  This amendment would broaden the Rule, as 
it currently only permits review of nonfinal orders that “determine … that, as a 
matter of law, a party is not entitled to workers’ compensation immunity.”  Fla. 
R. App. P. 9.130(a)(3)(C)(v) (emphasis added).   
 
 Earlier this year, the Supreme Court amended Rule 9.130 to remove the 
“as a matter of law” language from other subsections allowing review of orders 
determining entitlement to various forms of immunity (sovereign and individual 
immunity under 768.28(9)(a), and federal absolute or qualified immunity).  See 
In re Amendments to Fla. R. of App. P. 9.130, 289 So. 3d 866 (Fla. 2020) (the 
“Rules Case”).  But the Supreme Court declined to likewise amend the Rule on 
workers compensation immunity determinations, leaving the subsection as 
currently written. 
 
 The Supreme Court explained the intended effect of these amendments in 
a companion case to In re Amendments to Fla. R. of App. P. 9.130, in which the 
Supreme Court was presented with a live case and controversy concerning review 
of a sovereign immunity order.  Fla. Highway Patrol v. Jackson, 288 So. 3d 1179 
(Fla. 2020).  In Jackson, the certified question was whether Rule 9.130 allowed 
appeal of nonfinal orders denying sovereign immunity so long as the record 
showed the defendant to be immune, regardless of whether the trial court 
expressly excluded immunity as a defense in the order on appeal.  The Court 
answered the question in the negative, based on the existence of the phrases 
“determine … as a matter of law” in the subsection’s lead-in language.  An 
express determination of entitlement, as a matter of law, was necessary to trigger 
District Court jurisdiction over the nonfinal order.  
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 But the Court nonetheless decided to remove that language as creating 
“too great a risk that sovereign immunity will go unreviewed until it is too late,” 
due to the fact that sovereign immunity protects the state from suit, and thus 
“an erroneous denial of sovereign immunity causes injury that cannot be 
remedied on appeal.”  Jackson, 288 So. 3d at 1185 (emphasis added). 
 
 At the same time, however, the Court recognized that “[m]aterial 
differences between sovereign and workers’ compensation immunity might 
support adopting different rules for each.”  268 So. 3d at 1184.     
 
 Due to that possible difference in the nature of workers’ compensation 
immunity, the Court declined to allow review of all orders determining such 
immunity.  In re Amendments to Fla. R. of App. P. 9.130, 289 So. 3d at 867.  
The Court amended Rule 9.130 to broaden review of orders on all other 
immunities currently enumerated in the Rule, but tasked the Committee with 
determining “whether the rule governing workers compensation immunity 
should likewise be amended.” 
 
 To answer this question, it is therefore necessary to determine the nature 
of the workers’ compensation immunity.  Indeed, the nature of rights involved 
has long been the primary consideration in the Court’s calculus to determine 
whether Rule 9.130 should be expanded.  See Keck v. Eminisor, 104 So. 3d 
359, 365 (Fla. 2012) (enumerating as factors (i) “the nature of the rights 
involved,” (ii) “the likelihood that th[e] issue will reoccur in the future,” 
(iii) “whether the issue of law can be resolved without resolution of factual 
issues,” and (iv) “the amount of increased workload that expanding 
[interlocutory review] would have on appellate courts throughout the state”) 
(allowing interlocutory appeal of order denying summary judgment based on 
individual immunity under section 768.28(9)(a)).  See also, e.g., Tucker v. 
Resha, 648 So. 2d 1187, 1189 (Fla. 1994) (holding that “qualified immunity of 
public officials involves immunity from suit rather than a mere defense to 
liability” and requesting Committee amend Rule 9.130 to allow review of 
nonfinal orders denying such immunity as a matter of law) (emphasis added).   
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ANALYSIS 

I. The Plain Language of Section 440.11, Fla. Stat. Confers Rights in 
the Nature of Immunity from Liability. 

 
Section 440.11, entitled “Exclusiveness of Liability,” provides that the 

“liability of an employer prescribed in s. 440.10 shall be exclusive and in place 
of all other liability, including vicarious liability, of such employer to any third-
party tortfeasor and to the employee.”  § 440.11(1), Fla. Stat. (emphasis added).   
 
 This protection is consistently described in the remainder of the section 
as immunity from liability.  Consider the following uses: 
 
“The same immunities from liability enjoyed by an 
employer shall extend as well to each employee of the 
employer when such employee is acting in 
furtherance of the employer’s business and the 
injured employee is entitled to receive benefits under 
this chapter.” 

§ 440.11(1), Fla. Stat. 
(emphasis added). 

“The immunity from liability provided in this 
subsection extends to county governments with 
respect to employees of county constitutional officers 
whose offices are funded by the board of county 
commissioners.” 

§ 440.11(1), Fla. Stat. 
(emphasis added). 

“The immunity from liability described in 
subsection (1) shall extend to an employer and to 
each employee of the employer which uses the 
services of the employees of a help supply services 
company, as set forth in North American Industrial 
Classification System Codes 561320 and 561330, 
when such employees, whether management or staff, 
are acting in furtherance of the employer’s business.” 

§ 440.11(2), Fla. Stat. 
(emphasis added). 

“The exclusion from liability under this subsection 
shall not apply in any case in which injury or death is 
proximately caused by the willful and unprovoked 
physical aggression, or by the negligent operation of a 
motor vehicle, by employees, officers, or directors of 
the employer’s workers’ compensation carrier, service 
agent, or safety consultant.” 

§ 440.11(3), Fla. Stat. 
(emphasis added). 
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 Contrast the legislature’s language in § 440.11 with that used in Section 
768.28(9)(a), which the Supreme Court has held as conferring immunity from 
suit: 
 

No officer, employee, or agent of the state or of any of its subdivisions 
shall be held personally liable in tort or named as a party defendant 
in any action for any injury or damage suffered as a result of any 
act, event, or omission of action in the scope of her or his 
employment or function, unless such officer, employee, or agent 
acted in bad faith or with malicious purpose or in a manner 
exhibiting wanton and willful disregard of human rights, safety, or 
property. 

 
§ 768.28(9)(a), Fla. Stat. (emphasis added).  See also Keck, 104 So. 3d at 364–
66 (individual immunity from being named a defendant similar to federal 
absolute or qualified immunity from suit).   
 
 To indicate that the immunity is one from suit entirely, the legislature 
employed language forbidding a government employee from being made a 
“defendant in any action.”  Section 768.28(9)(a) does not speak only in terms of 
liability, as does Section 440.11.  Indeed, the only place where Section 440.11 
uses the phrase “action” is when describing that a worker may elect to 
“maintain an action at law” instead of a claim of compensation where the 
employer did not buy insurance.  Such usage differentiates the two available 
remedies to which a worker may avail themselves.  It does not prohibit a suit 
altogether.   
 
 And contrast Section 440.11 with Section 768.295, which prevents 
bringing so-called SLAPPs (Strategic Lawsuits Against Public Participation): 
 

It is the public policy of this state that a person or governmental 
entity not engage in SLAPP suits because such actions are 
inconsistent with the right of persons to exercise such constitutional 
rights of free speech in connection with public issues. Therefore, the 
Legislature finds and declares that prohibiting such lawsuits as 
herein described will preserve this fundamental state policy, 
preserve the constitutional rights of persons in Florida, and assure 
the continuation of representative government in this state. 

 
§ 768.295(1) (emphasis added).1  See also Gundel v. AV Homes, Inc., 264 So. 3d 
304, 311 (Fla. 2d DCA 2019) (“[T]he Anti-SLAPP statute bears some similarity 

 
1 In referral number 19-AC-30, the General Subcommittee is currently 
considering whether to amend Rule 9.130 to allow nonfinal appeals from orders 

(continued . . .) 
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to statutes providing for immunity from suit where the statutory protection 
cannot be adequately restored once it is lost through litigation and trial.”) 
 
 Again, unlike Section 440.11, Section 768.295 uses language indicating 
that the entire lawsuit is prohibited, not just liability.   
 

Based, therefore, on an examination of Section 440.11’s plain language, 
the statute confers “immunity from liability,” not suit.   

 
 
II. The Supreme Court’s Treatment of Workers’ Compensation 

Immunity is Consistent with the Statute’s Plain Language. 
 
 The Supreme Court’s treatment of workers’ compensation immunity is 
consistent with Section 440.11’s plain language conferring “immunity from 
liability,” not suit.   
 
 In examining the legislature’s stated purposes in enacting the workers’ 
compensation law, the Court has stated it “is clear that the scope of the 
mutuality provided in the compensation law does not give rise to blanket 
exclusivity and immunity which applies to all forms of conduct committed by 
employers and insurance carriers.”  Aguilera v. Inservices, Inc. 905 So. 2d 84, 
90 (Fla. 2005) (holding that insurance carriers are not immunized from suit for 
actions related to claims handling that rise to the level of intentional torts).  
According to the Court, “[f]unctionally, the workers’ compensation system 
limits liability only for negligent workplace conduct which produces workplace 
injury, but does not extend to immunize intentional tortious conduct.”  Id. 
 
 In practice, the immunity plays out as follows.  Where a worker seeks 
damages in tort against an employer, and the employer interposes the defense 
of workers compensation immunity, a worker may nonetheless proceed to trial 
if it has alleged and adduced proof of the forgoing exceptions: 

a) The employer failed “to secure payment of compensation as 
required by” the statute, or  

b) The “employer commit[ted] an intentional tort that cause[d] 
injury or death to the employee.” 

§ 440.11(1). Fla. Stat.   
 
 The first exception is easily resolved through summary judgment early in 
litigation.  The employer either secured insurance or it didn’t.   
 

 
denying motions to dismiss or for judgment based on Section 768.295.  The 
same analysis employed here is implicated in that referral.   
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 Much more difficult to resolve, however, is the factual question raised by 
the second exception, which “pertain[s] to the defendant’s level of negligence” 
or culpability.  Reeves v. Fleetwood Homes of Fla., Inc., 889 So. 2d 812, 821 
(Fla. 2004) (denying certiorari review of orders on motions raising workers’ 
compensation immunity).  This exception will require a determination of the 
totality of the facts, including the actions taken by the employer as examined 
through the lens of industry safety standards.  In such circumstances, “the 
denial of summary judgment may be based on a factual dispute and the party 
is still likely able to present an immunity defense to the jury.”  Hastings v. 
Demming, 694 So. 2d 718, 720 (Fla. 1997) (reaffirming limited review of orders 
that determine workers compensation immunity as a matter of law).     
 
 If the jury determines that the employer was only negligent, then the 
employer retains its exclusion from liability provided by Section 440.11.  For 
that reason, the Court has twice held that a defendant does not lose its 
workers’ compensation immunity by proceeding to trial.   
 
 First, in Mandico v. Taos Construction, Inc., the Court quashed a decision 
of the Fourth District that issued a writ of prohibition to review an order 
denying summary judgment based on workers’ compensation immunity.  605 
So. 2d 850 (Fla. 1992).2  The Court reasoned that trial courts have not been 
stripped of jurisdiction to adjudicate claims related to employment, nor to 
determine the scope of workers’ compensation immunity related to any 
particular injury.  Id.   
  
 Rather, “[a] person has a right to file a personal injury action in circuit 
court, and the court has jurisdiction to entertain the suit.  The assertion that 
the plaintiff’s exclusive remedy is under the workers’ compensation law is an 
affirmative defense, and its validity can only be determined in the course of 
litigation.”  Id. at 854 (emphasis added).  The Court continued that “the 
decision will often turn upon the facts,” and thus “the court from which the 
writ of prohibition is sought is in no position to ascertain the facts.”  Id. 3    

 
2 While the Court in Mandico eliminated use of the writ of prohibition to review 
such orders, it amended Rule 9.130 to allow review of orders determining 
entitlement to workers compensation immunity, as a matter of law, stating it 
had examined the relevant policy considerations and was “sensitive to the 
concern for an early resolution of controlling issues.”  605 So. 2d at 854.  

3 Florida’s jurisdictional treatment of workers’ compensation immunity 
contrasts with other jurisdictions, which apply a jurisdictional bar to litigation 
of claims seeking redress for injuries covered by the workers’ compensation 
scheme.  See, e.g., Valenziano v. Niki Trading Corp., 21 A.D.3d 818, 820 (N.Y. 
App. Div. 2005) (“Primary jurisdiction with respect to determinations as to the 
applicability of the Workers' Compensation Law is vested in the Board, and the 

(continued . . .) 
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 Second, the Court in Reeves v. Fleetwood Homes of Florida, Inc., quashed 
a decision of the Second District that issued a writ of certiorari to review an 
order denying summary judgment based on workers’ compensation immunity.  
889 So. 2d 812 (Fla. 2004).  The Court held there was no irreparable harm 
sufficient to satisfy the jurisdictional prong of certiorari review because “any 
error by the circuit court can be adequately remedied on appeal, should the 
circuit court ultimately determine that the respondents do not enjoy immunity 
from liability for their actions.”  Id. at 822 (emphasis added). 
 
 Indeed, in Jackson, the Attorney General, representing Florida Highway 
Patrol, argued that workers compensation immunity was qualitatively different 
from sovereign immunity because it could be restored on plenary appeal: 

See Exhibit A at 26.   
 

 
law is settled that when a plaintiff brings a common-law action against one 
who may be his employer, it is inappropriate for the courts to express views 
with respect thereto pending determination by the board on the issue.”);  GKN 
Co. v. Magness, 744 N.E.2d 397, 400 (Ind. 2001) (“[T]he [workers compensation 
exclusivity] defense is properly advanced through a motion to dismiss for lack 
of subject matter jurisdiction.”).   
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 The Attorney General continued that such a difference in immunities 
supported maintaining narrower interlocutory review for orders denying 
workers’ compensation immunity than for sovereign immunity.  Id. at 28.   
 
 The Court, in Jackson, ultimately did not reach this issue, however, 
because it was not material to interpreting the effect of Rule 9.130’s plain 
language.  288 So. 3d at 1184.  The Court did, however, acknowledge that such 
differences in immunity “might support adopting different rules for each,” and 
accordingly declined to amend Rule 9.130(a)(3)(c)(v).  Jackson, 288 So. 3d at 
1184.  Thus, the Court’s decision not to amend the rule for workers’ 
compensation immunity in light of the Attorney General’s argument strongly 
suggests the Court viewed workers’ compensation immunity as distinct from 
sovereign immunity, i.e., as immunity from liability, not suit.   
 
 Further supporting this view of workers’ compensation immunity is one 
of the Court’s earlier decisions upholding the workers’ compensation law as 
constitutional.  See Iglesia v. Floran, 394 So. 2d 994 (Fla. 1982).  In Iglesia, the 
estate of a worker brought a wrongful death action against the worker’s co-
employee and a rental car company that leased the car involved in the worker’s 
death.  Id. at 995.  The rental car company asserted workers’ compensation 
immunity as a bar to suit, and the worker’s estate challenged the law as 
violative of the Florida Constitution’s right to access the courts.  Id.  
 
 The Court held that the law did not abolish a worker’s “right to bring a 
lawsuit,” and “still provides a cause of action for gross negligence.”  Id. at 996 
(internal citation and quotation marks omitted).   
 
 Thus, the Court’s treatment of workers’ compensation law has conformed 
with the plain language of the statute expressly stating the immunity is one 
from liability.  The law does not abolish lawsuits altogether for workers harmed 
while working, but only alters the level of culpability required for employers to 
be liable.  Iglesia, 394 So. 2d at 996.  Workers compensation immunity can be 
regained on plenary appeal if the trial court erroneously deprives the employer 
of its immunity;  the immunity is not lost by proceeding to trial (it is, in fact, 
established through trial in many instances).  Reeves, 889 So. 2d at 822.  Nor 
are the courts barred from hearing claims brought in the context of a workers’ 
employment.  Mandico, 605 So. 2d at 854.   
 

CONCLUSIONS AND RECOMMENDATIONS 
 

 The plain language of Section 440.11 permits only the interpretation that 
the immunity it confers is one from “liability,” not suit.  And the Florida 
Supreme Court’s treatment of workers compensation immunity is consistent 
with that plain language.   
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 This conclusion makes workers compensation immunity qualitatively 
different than (i) sovereign immunity, (ii) individual immunity under 
768.28(9)(a), or (iii) federal absolute or qualified immunity.  An erroneous 
denial of any of these immunities from suit “causes injury that cannot be 
remedied on appeal.”  Jackson, 288 So. 3d at 1185.  For that reason, the Court 
expanded review of orders determining such entitlement beyond merely express 
determinations as a matter of law.  That “as a matter of law” language, as 
applied to those immunities from suit, created “too great a risk that [the] 
immunity will go unreviewed until it is too late.”  Id.   
 
 That is not the case with workers’ compensation immunity.  A defendant 
can be reimmunized on plenary appeal if the trial court erroneously denies 
immunity.  Reeves, 889 So. 2d at 822.  Such immunity from liability is not lost 
by proceeding to trial.  To the contrary, under the unique workers’ 
compensation scheme, where the affirmative defense under Section 
440.11(1)(b) is inextricably linked to the merits of the plaintiff’s action, “its 
validity can only be determined in the course of litigation.”  Mandico, 605 So. 
2d at 854.   
 
 Thus, the primary concern that animated the Court in Jackson to amend 
Rule 9.130 to broaden review of sovereign, individual, and federal absolute and 
qualified immunities is absent here.  The Court has already struck the 
appropriate balance between the policy “concern for an early resolution of 
controlling issues” and the inherent complications of piecemeal review, 
including the drain on limited district court resources (which only will be 
strained more with the elimination of circuit court appellate jurisdiction).  
Mandico, 605 So. 2d at 854.   
 
 My recommendation based on the foregoing analysis is to leave Rule 
9.130(a)(3)(C)(v) as it is currently written, including the “as a matter of law” 
language.  This will allow complicated factual issues to be resolved through 
litigation, but also permit early resolution of immunity determinations where 
the facts are so crystallized as to leave nothing but an issue of law (such as, for 
example, under Section 440.11(1)(a), which creates an exception to immunity 
for failure to secure insurance).   
 
 Rule 9.130 grows ever longer, multiplying piecemeal review and district 
court labor.  Most recent additions are necessary.  But there is no need to 
further strain appellate resources in this instance, where the correct balance 
has already been established by the Court and tested by time.   
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provision must have intended to import caselaw construing similar language in a 

different provision of the same rule.    

Fourth, good reasons exist to treat appeals from orders denying sovereign 

immunity differently from those denying workers’ compensation immunity. 

Erroneously denying a party sovereign immunity forces that party to endure a trial 

and subsequent appeal, and the party claiming immunity “cannot be ‘re-

immunized.’” Tucker v. Resha, 648 So. 2d 1187, 1189 (Fla. 1994) (quoting Mitchell 

v. Forsyth, 472 U.S. 511, 526, 527 (1985)). The loss of immunity from suit is not 

remediable. See Wallace v. Dean, 3 So. 3d 1035, 1044 (Fla. 2009) (explaining that 

sovereign immunity is immunity from suit). By contrast, erroneously denying 

workers’ compensation immunity merely “preclude[s] [the party] from having a jury 

decide whether a plaintiff’s remedy is limited to workers’ compensation benefits.” 

Hastings, 694 So. 2d at 720; see § 440.11, Fla. Stat. (providing that workers’ 

compensation immunity is “immunity from liability,” not immunity from suit). The 

result of such a denial is that the trial court plans to “proceed to trial on the issue of 

the defendant’s simple negligence because the trial court had rejected, as a matter of 

law, the claim that the defendant was an employer or fellow employee” and thus was 

entitled to workers’ compensation immunity. Reeves, 889 So. 2d at 817 (quoting 

Fleetwood Homes of Fla., Inc. v. Reeves, 833 So. 2d 857, 864 & n.4 (Fla. 2d DCA 

2002)). Had the court instead granted the party workers’ compensation immunity, a 
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suit could still go to trial “on allegations of gross negligence or intentional tort,” 

theories of liability not barred by workers’ compensation immunity. Id.  

The reasoning of the workers’ compensation cases does not apply when a 

party claims that, based on undisputed facts, it is entitled to sovereign immunity as 

a matter of law. In Hastings, for example, this Court concluded that “[n]on-final 

orders denying summary judgment on a claim of workers’ compensation immunity 

are not appealable unless the trial court order specifically states that, as a matter of 

law, such a defense is not available to a party.” 694 So. 2d at 720. “In those limited 

cases” where the trial court made such an express statement, the Court reasoned, 

“the party is precluded from having a jury decide whether a plaintiff’s remedy is 

limited to workers’ compensation benefits and, therefore, an appeal is proper.” Id. 

“Otherwise, the denial of the summary judgment may be based on a factual dispute 

and the party is still likely able to present an immunity defense to the jury.” Id. The 

same reasoning formed the basis of this Court’s decision in Reeves. See 889 So. 2d 

at 812 (holding that an interlocutory appeal was not authorized because “[t]here 

[was] no determination, on the face of the order, that the respondents [would be] 

precluded and prohibited, as a matter of law, from asserting the application of 

workers’ compensation immunity from liability at the time of trial”).  

By contrast, a party invoking sovereign immunity in a motion to dismiss or a 

motion for summary judgment is not seeking an interlocutory appeal so that it may 

ACRC October 2020 Agenda Page 276 of 278



28 

“present an immunity defense to the jury”; rather, it is invoking an immunity from 

suit so that it does not have to go to trial in the first place.   

 Put another way, whether or not a party is entitled to workers’ compensation 

immunity, it may still have to go to trial, albeit with different liability theories. But 

if a party is entitled to sovereign immunity, it is immune from suit altogether. 

Wallace, 3 So. 3d at 1044. Allowing more flexibility in reviewing orders denying 

sovereign immunity than those denying workers’ compensation immunity is 

justified by the need to preserve the right to be free from suit altogether. See Keck, 

104 So. 3d at 366 (explaining that if orders denying employee sovereign immunity 

are not subject to interlocutory review, that sovereign immunity “becomes 

essentially meaningless”). And allowing district courts of appeal to review the record 

to determine whether disputes of material fact relating to sovereign immunity exist 

would achieve that objective. 

 In conclusion, this Court’s cases addressing workers’ compensation immunity 

do not displace Beach Community Bank, which authoritatively interpreted the 

distinct provision governing the appealability of sovereign immunity denials; and, 

even if Beach Community Bank were not controlling, the rule set out in cases 

addressing workers’ compensation immunity should not be extended to cases 

addressing sovereign immunity.  
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July 21, 2020 

 

SENT VIA EMAIL  

Judge Stephanie Ray  

First District Court Appeal  

200 Drayton Dr.  

Tallahassee, FL 32399 

rays@1dca.org 

 

Dear Judge Ray: 

 

 

On behalf of the Workers’ Compensation Rules Advisory Committee (WCRAC), thank you 

for the opportunity to comment on the proposed amendments to Rule 9.130 (a)(3)(C)(V) made by 

the Appellate Court Rules Committee. The WCRAC once informed of these rules changed formed 

an adhoc subcommittee and studied the issue carefully.  

 

A majority of the WCRAC supports the rule amendments that the Appellate Court Rules 

Committee has made. The Committee believes that amendment will promote judicial economy by 

allowing quicker resolution of claims for workers’ compensation immunity.  

 

However, I would also like to bring your attention to a minority view point from the 

WCRAC regarding the proposed amendment. A minority believed that workers compensation 

immunity is not different from any of the other three immunities thus should not be treated different.  

 

To be clear, a majority of the WCRAC voted that they were in favor of the rule as proposed. 

I hope this provides some guidance to you from workers compensation practitioners standpoint as 

you move forward with your proposed amendment.  

 

/s/James Fee, Chair 

Workers Compensation Rules Advisory Committee 
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