
STANDARDS FOR EMERGENCY MOTIONS 

 

1ST DCA Definition of Emergency 

Gerber v. Gerber, 
468 So.2d 1061 (Fla. 1st 
DCA 1985)* 

Before the Court was the Mother’s 
request for temporary custody, 
among other requests. The Father 
moved for dismissal under lack of 
subject matter jurisdiction pursuant 
to the UCCJEA. At issue was whether 
the Florida courts had sufficient 
evidence to exercise emergency 
jurisdiction under Fla. Stat. §61.517. 
A court may exercise emergency 
jurisdiction where there is an 
emergency and a danger of serious 
mistreatment of the minor child. 
In the instant case there was no 
emergency as there was no showing 
of a danger of imminent emotional or 
physical harm to the child. 

- A showing of imminent 
physical or emotional harm 
to the child. 
 
-The danger of serious 
mistreatment of the minor 
child. 

Boykin v. Boykin, 
843 So.2d 317 (Fla. 1st DCA 
2003)** 

The Mother challenges the 
modification of custody arising from 
the Father’s emergency motion for 
custody. The Father asserted the 
Mother was in an abusive 
relationship that would cause 
harm to the minor child. Based on 
the allegations raised in the Father’s 
emergency motion, the Court granted 
the Father temporary custody ex 
parte. The Court later erroneously 
granted the Father’s motion for 
modification of custody without a 
showing of a substantial and material 
change. 

-A danger of imminent 
physical or emotional harm. 

2nd DCA  

Loudermilk v. Loudermilk, 
693 So.2d 666 (Fla. 2d DCA 
1997) 

The Father appeals an ex parte Order 
granting the Mother temporary 
custody of the minor children. The 
Mother filed a motion seeking an 
emergency order for temporary 
custody in order to maintain the 
child’s attendance at his current 
school. Under extraordinary a court 
may enter an ex parte order granting 
temporary custody. Such an order 

-The Minor child is 
threatened with harm. 
 
-A parent intends to remove 
the child from the state 
without complying with 
relocation statutes. 



requires an emergency situation 
such as where the child is 
threatened with harm or a parent  
plans to improperly remove the 
child from the state. The Court held 
the Mother’s motion did not rise to 
the level of an emergency 

Williams v. Williams, 
845 So.2d 246 (Fla. 2d DCA 
2003) 

The Mother appeals the denial of her 
motion to dismiss an ex parte order 
granting the Father temporary 
custody. The trial court granted the 
Father primary residential custody on 
an emergency motion. The Court 
found no error in the entry of an ex 
parte order where the minor child is 
threatened with harm or where the 
child is improperly removed from 
the state. Here the Mother moved 
from Hillsborough County to 
Germany with the minor child.  

-The Minor child is 
threatened with harm. 
 
-A parent intends to remove 
the child from the state 
without complying with 
relocation statutes. 

Smith v. Crider, 
932 So.2d 393 (Fla. 2d DCA 
2006) 

The Mother challenges the denial of a 
motion to dissolve an ex parte 
injunction. The Father was granted a 
temporary injunction based on his 
verified motion for temporary 
injunction wherein he made multiple 
serious, unsubstantiated, allegations 
regarding the Mother’s fitness as a 
parent. There was no concern raised 
that the children were in danger of 
being removed from the jurisdiction. 
A court may only enter an ex parte 
order modifying custody where 
there is an emergency situation, 
such as the child being threatened 
with physical harm or improper 
removal from the state. 

-A threat of physical harm to 
the child. 
 
-The child is about to be 
improperly removed from 
the state. 

3rd DCA  

Braswell v. Braswell, 
935 So.2d 604 (Fla. 3d DCA 
2006) 

The Mother appeals an Order 
granting the Father’s Emergency 
Motion Allowing the Minor Child to 
Reside with the Father. Over the 
Mother’s objections that the situation 
did not rise to the level of an 
emergency, raised via motion to 
dismiss, the Court treated the Father’s 
motion as an emergency and 

-There is a threat of 
imminent danger to the 
child. 
 
-A threat of physical harm to 
the child. 
 



temporarily modified custody after 
several hearings on the issue. While 
the court did find, after ordering 
substance evaluations, that the 
Mother was using cocaine, the trial 
court’s decision and subsequent 
modification of custody occurred 
nearly five months after the initial 
emergency motion. The Court held 
that there was an abuse of discretion 
as there was no evidence presented 
that the child was in imminent 
danger, threatened with physical 
harm, or about to be improperly 
removed from the state. 

-The child is about to be 
improperly removed from 
the state. 

Munoz v. Salgado, 
253 So.3d 87 (Fla. 3d DCA 
2018) 

The Father petitioned for a writ of 
certiorari quashing the trial court’s 
order granting the Mother’s 
emergency motion to modify 
custody. The “emergency” alleged by 
the Mother is that the minor child 
would face a longer commute to 
school and may be forced to take 
public transit, which could have a 
negative effect on the child’s mental 
health and performance in school. 
The Court held that, while important 
issues, the situation did not rise to 
an emergency, such as where the 
child is threatened with physical 
harm or is about to be improperly 
removed from the state. 

-A threat of physical harm to 
the child. 
 
-The child is about to be 
improperly removed from 
the state. 

4th DCA  

Gielchinsky v. Gielchinsky, 
662 So. 2d 732 (Fla. 4th 
DCA 1995) 

The trial court modified the parties’ 
custody on the Father’s emergency 
motion alleging the Mother was 
hindering the Father’s visitation and 
frustrating his relationship with the 
children. The Mother asserted the 
situation was not an emergency, and 
Father’s counsel further admitted 
they did not believe the situation was 
an emergency. Nevertheless the trial 
court modified the custody 
arrangement. The Court reversed the 
modification, holding the trial court 
may only temporarily modify custody 

-A threat of physical harm to 
the child. 
 
-The child is about to be 
improperly removed from 
the state. 



where there is a real emergency, 
such as where the child is 
threatened with physical harm or 
about to be improperly removed 
from the state. 

Stanley-Baker v. Baker, 
789 So.2d 353 (Fla. 4th DCA 
2001) 

The Mother appeals an order on a 
case management conference that 
modified the parties’ custody 
agreement. The trial court, based on a 
letter from the child’s psychologist 
stating the child should continue 
therapy and attend pre-k every day, 
determined the situation was an 
emergency and modified custody. 
The Court reversed and remanded for 
an evidentiary hearing, 
acknowledging that a trial court may 
temporarily modify custody with 
limited or no notice to one party 
where there is a true emergency 
situation, such as where the child 
is threatened with physical harm 
or is about to be removed 
improperly from the state. 

-A threat of physical harm to 
the child. 
 
-The child is about to be 
improperly removed from 
the state. 

5th DCA  

Wilson v. Roseberry, 
669 So.2d 1152 (Fla. 5th 
DCA 1996) 

The Mother challenges an ex parte 
order granting the Father immediate 
temporary custody. The parties’ final 
judgment of dissolution of marriage 
was silent as to relocation, and the 
Mother moved from Florida to 
Illinois. The Father filed an 
emergency motion for the return of 
the children, stating the Mother only 
informed him of the relocation after 
the fact. The Court acknowledges that 
an ex parte order temporarily 
modifying custody may be upheld 
where there is an emergency, for 
example where a child is 
threatened with physical harm or 
is about to be improperly removed 
from the state. Here, the Court 
found the situation did not rise to that 
of an emergency as the relocation was 
not, per se, improper because the final 

-A threat of physical harm to 
the child. 
 
-The child is about to be 
improperly removed from 
the state. 



judgment of dissolution did not 
prevent it. 

Bini v. Bini, 
828 So.2d 470 (Fla 5th DCA 
2002) 

The Mother challenges an order 
granting the Father temporary 
custody of the children. The Mother, 
without seeking approval, removed 
the children from Florida to New 
Mexico and failed to return them to 
Florida. The Father filed an 
emergency motion for contempt, 
enforcement, and temporary relief. 
The Court recognized that an 
emergency ex parte order 
modifying custody may be 
warranted where the child is 
threatened with physical harm or 
is about to be improperly removed 
from the state. The Court noted that, 
while the children were improperly 
removed from the state, the order 
entered was not ex parte, and the 
Mother was given notice and 
opportunity to be heard at the 
hearing. 

-A threat of physical harm to 
the child. 
 
-The child is about to be 
improperly removed from 
the state. 

  

Notes 

* It should be noted that this case, although it primarily concerns the standards for a court to 
exercise emergency jurisdiction, seems to measure an emergency by the same or similar standards. 
 
**While this case does not specifically address by what standard the Court was measuring an 
emergency, that the Father alleged the child was in danger from the Mother’s abusive relationship 
and the Court’s granting temporary custody in response to the emergency motion was not 
challenged, suggests the trial court was operating the same or similar definition of what constitutes 
an emergency. 
 
***It is interesting to note that, in contrast to the Gerber case dealing with emergency jurisdiction, 
the prevailing definition of an emergency situation that would allow the entry of an ex parte order 
mentions only the threat of physical harm, not emotional harm. 

 


