408.5  ISSUES ON PLAINTIFF’S CLAIM — INTERFERENCE WITH CONTRACT NOT TERMINABLE AT WILL

The issues for you to decide on (claimant’s) claim against (defendant) are whether (defendant) intentionally interfered with a contract between (claimant) and (name); and, if so, whether such interference was a legal cause of [loss] [injury] [or] [damage] to (claimant).

A person interferes with a contract between two [or more] other persons if he or she induces or otherwise causes one of them to breach or refuse to perform the contract.

Intentional interference with another person’s contract is improper. Interference is intentional if the person interfering knows of the contract with which he or she is interfering, knows he or she is interfering, and desires to interfere or knows that interference is substantially certain to occur as a result of his or her action.

If the greater weight of the evidence does not support (claimant’s) claim, then your verdict should be for (defendant). However, if the greater weight of the evidence supports (claimant’s) claim, then your verdict should be for (claimant) and against (defendant).

If you find for (defendant), you will not consider the matter of damages. But, if you find for (claimant), you should award (claimant) an amount of money that the greater weight of the evidence shows will fairly and adequately compensate (claimant) for the [loss] [injury] [or] [damage] that was caused by the intentional interference. 

NOTES ON USE FOR 408.5

1.	Instruction 408.5 is for cases involving a contract not terminable at will. If there are factual disputes as to the existence or the non-terminable nature of a contract, an instruction submitting those preliminary issues must precede instruction 408.5 and it should be modeled on instruction 401.14 et seq. If one or more of these preliminary issues has been tried but the court determines it as a matter of law, the court should give a preemptive instruction modeled on instruction 401.13.

2.	Instruction 408.5 is intended to apply to the majority of cases where the issue to be determined is whether the defendant has intentionally interfered with a contract not terminable at will. In most such cases, there is no “justification” or “privilege”; therefore if the interference is “intentional,” it is likewise “improper.” However, in certain relatively rare factual situations, interference with a contract not terminable at will may be justified or privileged and, therefore, proper even though intentional, see, e.g., Restatement (2d) of Torts §§770 (“Actor Responsible for Welfare of Another”), 772 (“Advice as Proper or Improper Interference”), 773 (“Asserting Bona Fide Claim”), 774 (“Agreement Illegal or Contrary to Public Policy”). See generally, id. §767; W. Prosser, Law of Torts, §§129, 942–44 (4th ed. 1971). In such cases, instruction 408.5 will have to be modified.

3.	For simplicity, the committee used the terms “proper” and “improper” rather than “tortious,” “wrongful,” “justified,” or “privileged” interference. Depending on the nature of the interference and the relations between claimant and the third parties, the burden of proof on this issue may be upon either claimant, to prove the interference was improper, or upon defendant, to prove it was proper. See Tamiami Trail Tours, Inc. v. Cotton, 463 So.2d 1126 (Fla. 1985); Heavener, Ogier Services, Inc. v. R. W. Florida Region, Inc., 418 So.2d 1074 (Fla. 5th DCA 1982); Wackenhut Corp. v. Maim/one, 389 So.2d 656 (Fla. 4th DCA 1980). See also Restatement (2d) of Torts §§767 et seq. See further, instruction 408.6 and Note 3.




