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408.6  ISSUES ON PLAINTIFF’S CLAIM — INTERFERENCE WITH BUSINESS RELATIONS OR WITH CONTRACT TERMINABLE AT WILL

The issues for you to decide on (claimant’s) claim against (defendant) are whether (defendant) improperly and intentionally interfered with business relations between (claimant) and (name); and if so, whether such interference was the legal cause of [loss] [injury] [or] [damage] to (claimant).

The first issue you will decide is whether (defendant) interfered with (claimant’s) business relations with (name) by inducing or otherwise causing (name) [not to enter into a contract with (claimant)] [not to continue doing business with (claimant)] [to terminate or bring to an end a contract which (name) was not bound to continue with (claimant)] [(describe other interference)].

If the greater weight of the evidence does not show that (defendant) interfered with (claimant’s) business relations, your verdict should be for (defendant).

[However, if the greater weight of the evidence shows that (defendant) did [interfere with (claimant’s) business relations with (name)] [cause (name) to cease doing business with (claimant)], you must then decide whether (defendant’s) interference was improper.

A person who enjoys business relations with another is entitled to protection from improper interference with that relationship. However, another [person] [business] is entitled to [compete for the business]N.1 [or]N.2 [advance [his] [her] [its] own financial interest]N.2 so long as [he] [she] [it] has a proper reason or motive and [he] [she] [it] uses proper methods.

A person who interferes with the business relations of another with the motive and purpose, at least in part, to advance [or protect]N.2 [his] [her] [its] own [business] [or] [financial]N.2 interests, does not interfere with an improper motive. But one who interferes only out of spite, or to do injury to others, or for other bad motive, has no justification, and the interference is improper.

Also, a person who interferes with another’s business relations using ordinary business methods [of competition]N.1 does not interfere by an improper method. But one who uses [physical violence] [misrepresentations] [illegal conduct] [threats of illegal conduct] [or] [(identify other improper conduct)]N.4 has no privilege to use those methods, and interference using such methods is improper.

If the greater weight of the evidence does not show that (defendant’s) interference was improper, your verdict should be for the (defendant).

[However, if the greater weight of the evidence shows that (defendant’s) interference was improper, you must finally decide whether (defendant’s) interference was intentional.]

[However, if the greater weight of the evidence shows that (defendant) did [interfere with (claimant’s) business relations with (name)] [cause (name) to cease doing business with (claimant)], you must then decide whether (defendant’s) interference was intentional.]

Interference is intentional if the person interfering knows of the business relationship with which he is interfering, knows he is interfering with that relationship, and desires to interfere or knows that interference is substantially certain to occur as a result of his action.

If the greater weight of the evidence does not support (claimant’s) claim [that (defendant) intentionally interfered with (claimant’s) [contract] [business relationship] with (name),]N.3 then your verdict should be for (defendant).

[However, if the greater weight of the evidence supports (claimant’s) claim, then your verdict should be for (claimant).]

[However, if the greater weight of the evidence supports (claimant’s) claim, then you shall consider (defendant’s) defense. On the defense, the issue for your determination is whether (defendant) acted properly in interfering as [he] [she] [it] did.]

A party is entitled to [compete for the business]N.1 [or]N.2 [advance [his] [her] [its] own financial interest]N.2 so long as [he] [she] [it] has a proper reason or motive and [he] [she] [it] uses proper methods. A person who interferes with the business relations of another with the motive and purpose, at least in part, to advance [or protect]N.2 [his] [her] [its] own [business] [or] [financial]N.2 interests, does not interfere with an improper motive. But one who interferes only out of spite, or to do injury to others, or for other bad motive, has no justification, and the interference is improper.

Also, a person who interferes with another’s business relations using ordinary business methods [of competition]N.1 does not interfere by an improper method. But one who uses [physical violence] [misrepresentations] [illegal conduct] [threats of illegal conduct] [or] [(identify other improper conduct)]N.4 has no privilege to use those methods, and interference using such methods is improper.]

[However, if the greater weight of the evidence [does not support the defense of (defendant) and the greater weight of the evidence] supports  (claimant’s) claim, then your verdict should be for (claimant).]

If you find for (defendant), you will not consider the matter of damages. But, if you find for (claimant), you should award (claimant) an amount of money that the greater weight of the evidence shows will fairly and adequately compensate (claimant) for the [loss] [or] [damage] that was caused by the intentional interference. 

NOTES ON USE FOR 408.6

1.	The bracketed phrases marked N.1 should be given only in cases involving a competition defense and not in cases involving only a financial interest defense.

2.	The bracketed phrases marked N.2 should be given only when there is a factual issue of whether the defendant interfered to protect his own financial interest in the business of another.

3.	Pending further development of the law, the committee takes no position on whether it is plaintiff’s burden to prove that conduct was improper or defendant’s burden to prove that conduct was justified. Bracketed language is included to cover both alternatives, depending on what the court decides on that issue.

4.	Pending further development of the law, the committee takes no position as to whether “improper conduct” must either violate a statute or constitute a separate tort. Instruction 408.6 poses the “propriety” of the conduct as an issue for the jury to decide. The factors listed are not considered by the committee to be exclusive and, if the court determines that other factors may be considered by the jury, this instruction should be modified accordingly. See, e.g., Restatement (2d) of Torts §767. If the court determines as a matter of law that the conduct is “improper,” a preemptive instruction modeled after instruction 401.13 should be given.

5.	In cases where a claimant alternatively asserts that the contract is either terminable or non-terminable (or involves a prospective business relation), the court should give additional instructions to explain the distinctions between instructions 408.5 and 408.6 to assist the jury in determining how to apply these alternative instructions and their different standards.

6.	The two most common bases for interference claimed to be “proper” are the defendant’s competitive purposes or his financial interest in the business of the third person whose relationship with claimant was interrupted. See Restatement §§768, 769. The committee has therefore included in instruction 408.6 the substance of the issues to be considered in those situations. The committee has not attempted to include the substance of any other issues on this point, e.g., Restatement §767, which may control other cases. In such cases, instruction 408.6 will have to be modified accordingly.

