
DEFENSE ISSUES

	If, however, the greater weight of the evidence supports [one or more of] (claimant’s) claim[s] [against [one] [or] [both] [more] of the defendants], then you shall consider the defense[s] raised by (defendant).

	On the [first] defense, the issues for you to decide are whether (claimant) was negligent in relying on (defendant’s) statement; and, if so, whether such negligence was a contributing legal cause of any [loss] [injury] [or] [damage] sustained by (claimant).

NOTES ON USE FOR 409.11 

1.	In Gilchrist Timber Co. v. ITT Rayonier, Inc., 696 So.2d 334 (Fla. 1997), the Supreme Court held that the doctrine of comparative negligence, as codified in F.S. 768.81, applied to an action for negligent misrepresentation as set forth in the Restatement (2d) of Torts §552, which requires proof of justifiable reliance. 

2.	In Gilchrist Timber Co., the Court further noted that while the Restatement discusses the issue in terms of contributory negligence in §552A, a majority of the states that have adopted the comparative negligence doctrine and considered the issue agree that comparative negligence principles apply to cases involving negligent misrepresentation. See Gilchrist Timber Co., 696 So.2d at 337. The committee recognizes that a logical tension could exist within a verdict determining that the claimant’s reliance was justifiable, but that the claimant was also comparatively negligent (e.g., in relying on the statement by failing to conduct an adequate investigation). The committee also recognizes that justifiable reliance may involve a subjective standard distinct from the objective standard used in defining reasonable care. Restatement §545A, cmt. B (“Justification is a matter of the qualities and characteristics of the particular plaintiff, and the circumstances of the particular case, rather than of the application of a community standard of conduct to all cases.”) Pending further development of the law, the committee reserves the question of the relationship, if any, between justifiable reliance and comparative negligence.




