416.13 MODIFICATION

(Claimant) claims that the original contract was modified, or changed.  (Defendant) denies that the contract was modified. Therefore, (Claimant) must prove that the parties agreed to the modification.

The parties to a contract may agree to modify its terms.  You must decide whether a reasonable person would conclude from the words and conduct of (claimant) and (defendant) that they agreed to modify the contract.  You cannot consider the parties’ hidden intentions.

A contract in writing may be modified by a contract in writing, by a subsequent oral agreement between the parties, or by the parties’ subsequent conduct [, if the modified agreement has been accepted and acted upon by the parties in such a manner as would work a fraud on either party to refuse to enforce it].

SOURCES AND AUTHORITIES FOR 416.13

	In St. Joe Corporation v. McIver, 875 So.2d 375 (Fla. 2004), our Supreme Court said:


It is well established that the parties to a contract can discharge or modify the contract, however made or evidenced, through a subsequent agreement. Whether the parties have validly modified a contract is usually a question of fact.

Under Florida law, the parties’ subsequent conduct also can modify the terms in a contract.  We note, however, that a party cannot modify a contract unilaterally. All the parties whose rights or responsibilities the modification affects must consent.

Id. at 381-82 (internal citations omitted).

2. 	The parol evidence rule does not bar the introduction of evidence of a subsequent oral contract modifying a written agreement.  H.I. Resorts, Inc. v. Touchton, 337 So.2d 854, 856 (Fla. 2d DCA 1976).

3.	“A written contract or agreement may be altered or modified by an oral agreement if the latter has been accepted and acted upon by the parties in such a manner as would work a fraud on either party to refuse to enforce it ... An oral modification under these circumstances is permissible even though there was in the written contract a provision prohibiting its alteration except in writing.”  Professional Ins. Corp. v. Cahill, 90 So.2d 916, 918 (Fla. 1956).

4.	“[T]he actions of the parties may be considered as a means of determining the interpretation that they themselves have placed upon the contract.”  Lalow v. Codomo, 101 So.2d 390 (Fla. 1958).

5.	“A written contract can be modified by subsequent oral agreement between the parties or by the parties’ course of dealing ... Whether a written contract has been modified by subsequent oral agreement or by course of dealing is a question of fact for the jury.”  Kiwanis Club of Little Havana, Inc. v. de Kalafe, 723 So.2d 838, 841 (Fla. 3d DCA 1998).



