416.25 AFFIRMATIVE DEFENSE – MUTUAL MISTAKE OF FACT

(Defendant) claims that [he] [she] [it] should be able to set aside the contract because the parties were mistaken about (insert description of mistake).  To establish this defense, (defendant) must prove the following:

The parties were mistaken about (insert description of mistake); and

(Defendant) did not bear the risk of mistake. A party bears the risk of a mistake when

[the parties’ agreement assigned the risk to [him] [her] [it]]*
[or]
[[he] [she] [it] was aware, at the time the contract was made, that [he] [she] [it] had only limited knowledge about the facts relating to the mistake but decided to proceed with the contract].**

* The court should give the first option only if the court finds that the contract is ambiguous regarding whether the contract assigns the risk to the defendant.
**The court should give the second option only if there is competent, substantial evidence that, at the time the contract was made, the defendant had only limited knowledge with respect to the facts relating to the mistake but treated the limited knowledge as sufficient.

NOTES ON USE FOR 416.25

	The court should not give this instruction if it determines that the alleged mistake was not material.


	The court should not give this instruction if it finds that the contract unambiguously assigns the risk to the defendant or if the court assigns the risk of mistake to the defendant on the ground that it is reasonable under the circumstances to do so.


SOURCES AND AUTHORITIES FOR 416.25

	“A party may avoid a contract by proving mutual mistake regarding a basic assumption underlying the contract. However, to prevail on this basis the party must also show he did not bear the risk of mistake.”  Leff v. Ecker, 972 So.2d 965, 966 (Fla. 3d DCA 2007) (citation omitted).


	“A party bears the risk of a mistake when (a) the risk is allocated to him by agreement of the parties or (b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or (c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.” Rawson v. UMLIC VP, L.L.C., 933 So.2d 1206, 1210 (Fla. 1st DCA 2006) (quoting Restatement (Second) of Contracts § 154 (1979)).



