
416.26 AFFIRMATIVE DEFENSE – UNILATERAL MISTAKE OF FACT 

(Defendant) claims that [he] [she] [it] should be able to set aside the 

contract because [he] [she] [it] was mistaken about (insert description of 

mistake). To establish this defense, (defendant) must prove all of the following: 

1. (Defendant) was mistaken about (insert description of mistake) at 

the time the parties made the contract; 

2. [The effect of the mistake is such that enforcement of the contract 

would be unconscionable] 

[or] 

[(Claimant) had reason to know of the mistake or [he] [she] [it] 

caused the mistake.] 

and 

3. (Defendant) did not bear the risk of mistake. A party bears the 

risk of a mistake when 

[the parties’ agreement assigned the risk to [him] [her] [it]]* 

[or] 

[[he] [she] [it] was aware, at the time the contract was made, that 

[he] [she] [it] had only limited knowledge about the facts relating to the 

mistake but decided to proceed with the contract].** 

* The court should give the first option only if the court finds that the 

contract is ambiguous regarding whether the contract assigns the risk to the 
defendant. 

** The court should give the second option only if there is competent, 

substantial evidence that, at the time the contract was made, the defendant had 

only limited knowledge with respect to the facts relating to the mistake but treated 

the limited knowledge as sufficient. 

RESERVED 



NOTES ON USE FOR 416.26 

1. The court should not give this instruction if it determines that the 

alleged mistake was not material.The Committee does not find there is sufficient 

clarity in the law at this time which warrants a standard instruction on the 

affirmative defense of unilateral mistake to a breach of contract action. In 

Maryland Casualty Co. v. Krasnek, 174 So. 2d 541, 542 (Fla. 1965), the Florida 

Supreme Court recognized unilateral mistake as an equitable defense to a breach of 

contract action. In that case, the Court indicated that the defense applies if: (1) the 

mistake did not result from an inexcusable lack of due care in the circumstances; 

and (2) the non-mistaken party’s position had not been so changed in reliance on 

the contract that it would be unconscionable to order rescission. Id. at 543. 

2. The court should not give this instruction if it finds that the contract 

unambiguously assigns the risk to the defendant or if the court assigns the risk of 

mistake to the defendant on the ground that it is reasonable under the 

circumstances to do so.Florida’s district courts of appeal have interpreted the 

Krasnek test for unilateral mistake in different ways. For example, in Rachid v. 

Perez, 26 So. 3d 70, 72 (Fla. 3d DCA 2010), the Third District Court of Appeal 

articulated the elements of the defense as a four-part test as follows: 

(1) the mistake was induced by the party seeking to benefit from the 

mistake, (2) there is no negligence or want of due care on the part of the 

party seeking a return to the status quo, (3) denial of release from the 

agreement would be inequitable, and (4) the position of the opposing party 

has not so changed that granting the relief would be unjust. 

3. By contrast, in Garvin v. Tidwell, 126 So. 3d 1224, 1228 (Fla. 4th 

DCA 2012), the Fourth District Court of Appeal articulated the elements of the 

defense as follows: 

a trial court may rescind an agreement based on unilateral mistake if “(1) the 

mistake did not result from an inexcusable lack of due care, and (2) 

defendant’s position did not so change in reliance that it would be 

unconscionable to set aside the agreement.” [citing Stamato v. Stamato, 818 

So. 2d 662, 664 (Fla. 4th DCA 2002)]. Additionally, we will look at whether 

the unilateral mistake goes to the “very substance of the agreement.” 

4. Finally, in Orkin Exterminating Co. v. Palm Beach Hotel 

Condominium Association, Inc., 454 So. 2d 697 (Fla. 4th DCA 1984), a different 

panel of the Fourth District quoted with approval the test for unilateral mistake set 



forth in the Restatement (Second) of Contracts, secs. 153, 154 (1979). See also 

DePrince v. Starboard Cruise Services, Inc., 163 So. 3d 586 (Fla. 3d DCA 2015) 

(collecting cases and discussing the various formulations of the test for the 

unilateral mistake defense). 

5. Based on the foregoing, and pending further development in the law, 

the Committee offers no standard instruction on the unilateral mistake defense. 

SOURCES AND AUTHORITIES FOR 416.26 

1. A contract may be “set aside on the basis of unilateral mistake unless 

(a) the mistake is the result of an inexcusable lack of due care or (b) the other party 

has so changed its position in reliance on the contract that rescission would be 

unconscionable.” BMW of N. Am. v. Krathen, 471 So.2d 585, 588 (Fla. 4th DCA 

1985) (citing Maryland Cas. Co. v. Krasnek, 174 So.2d 541 (Fla. 1965); Orkin 

Exterminating Co. v. Palm Beach Hotel Condo. Ass’n, Inc., 454 So.2d 697 (Fla. 

4th DCA 1984); Pennsylvania Nat’l Mutual Cas. Ins. Co., v. Anderson, 445 So.2d 

612 (Fla. 3d DCA 1984)). 

2. Sections 153 and 154 of the Restatement (Second) of Contracts (1979) 

provide: 

§ 153. When Mistake of One Party Makes a Contract Voidable. 

Where a mistake of one party at the time a contract was made as to a 

basic assumption on which he made the contract has a material effect on the 

agreed exchange of performances that is adverse to him, the contract is 

voidable by him if he does not bear the risk of the mistake under the rule 

stated in § 154, and  

(a) the effect of the mistake is such that enforcement of the contract 

would be unconscionable, or  

(b) the other party had reason to know of the mistake or his fault 

caused the mistake. 

§ 154. When a Party Bears the Risk of a Mistake. 

A party bears the risk of a mistake when  

(a) the risk is allocated to him by agreement of the parties, or 



(b) he is aware, at the time the contract is made, that he has only 

limited knowledge with respect to the facts to which the mistake relates but 

treats his limited knowledge as sufficient, or 

(c) the risk is allocated to him by the court on the ground that it is 

reasonable in the circumstances to do so. 


