416.50(a) FLORIDA DECEPTIVE AND UNFAIR TRADE PRACTICES ACT (“FDUTPA”)

To recover damages from (defendant) for deceptive or unfair trade practices, (claimant) must prove all of the following:
1.	(Defendant) engaged in a deceptive or unfair act or practice in the conduct of [his][her][its] trade or commerce; and

2.	(Defendant)’s actions were the legal cause of actual damage sustained by (claimant).

An act or practice is “deceptive” if it is likely to mislead a person or entity, acting reasonably in the circumstances, to the person or entity's detriment.

An act or practice is “unfair” if it offends established public policy and is immoral, unethical, oppressive, unscrupulous, or substantially injurious to consumers.  An “unfair” practice or act must satisfy three tests: 

a.	it must produce substantial injury to (claimant); 

b.	the injury must not be outweighed by a benefit to [consumers] [competition] that the practice produces; and 

c.	it must be an injury that (claimant) could not have reasonably avoided.

SOURCES AND AUTHORITIES FOR 416.50(a)
F.S. 501.203(3), 501.204(1), and 501.211, (FDUTPA); Millennium Comm. & Fulfillment, Inc. v. Office of the Attorney Gen., 761 So. 2d 1256, 1263 (Fla. 3d DCA 2000) (definition of deceptive); Samuels v. King Motor Co. of Ft. Lauderdale, 782 So. 2d 489, 499 (Fla. 4th DCA 2001) (definition of unfair practice); Porsche Cars N. Am., Inc. v. Diamond, 140 So. 3d 1090, 1096-97 (Fla. 3d DCA 2014) (three-pronged test for unfairness). 
NOTES ON USE FOR 416.50(a)
1.	F.S. 501.204(1) provides: “Unfair methods of competition, unconscionable acts or practices, and unfair or deceptive acts or practices in the conduct of any trade or commerce are hereby declared unlawful.” It is the intent of the legislature that, in construing F.S. 501.204(1), due consideration and great weight shall be given to the interpretations of the Federal Trade Commission and the federal courts relating to s. 5(a)(1) of the Federal Trade Commission Act, 15 U.S.C.§ 45(a)(1) effective July 1, 2017. F.S. 501.24(2). 
2.	This instruction is intended for cases in which the plaintiff is a person or entity “aggrieved” by a violation of the FDUTPA, within the meaning of F.S. 501.211. The Committee does not intend to promulgate standard instructions for cases in which the plaintiff is an enforcing authority within the meaning of F.S. 501.207 and recognizes that a different standard of causation may apply in such cases. See State of Florida, Office of Attorney Gen., Dep’t of Legal Affairs v. Wyndham Int’l Inc., 869 So. 2d 592, 598 (Fla. 1st DCA 2004). 
3.	In 2001, the legislature amended F.S. 501.211(2) to provide a private right of action to a “person,” not a “consumer,” as in the prior version.  Courts have “interpreted the [2001] version generously, but not consistently.” Democratic Republic of the Congo v. Air Capital Group, LLC, 614 F. App’x. 460, 468 (11th Cir. 2015). “One line of cases—the more conservative view—extends FDUTPA protection only to persons who were deceived when buying or selling goods and services.” Id. “Another line of cases, the permissive view, extends FDUTPA protection to any person injured by a deceptive or unfair practice, regardless of whether [she, he, or it] sustained the injury in a sale or purchase.” Id. To the extent a competitor can sue another competitor for violation of the FDUTPA, at least one court has held that the competitor plaintiff must still prove the elements that would apply to a claim by a consumer, including an injury to a consumer. See Stewart Agency, Inc. v. Arrigo Enterprises, Inc., 266 So. 3d 207, 212 (Fla. 4th DCA 2019).   
4.	“FDUTPA applies only to actions that occurred within the state of Florida.” Five for Entm’t S.A. v. Rodriguez, 877 F. Supp. 2d 1321, 1330 (S.D. Fla. 2012). FDUTPA “seeks to prohibit unfair, deceptive and/or unconscionable practices which have transpired within the territorial boundaries of [Florida] without limitation.” Millennium Comm. & Fulfillment, Inc. v. Office of Attorney Gen., 761 So. 2d 1256, 1262 (Fla. 3d DCA 2000).
5.	FDUTPA does not apply to various fact patterns as set forth in F.S. 501.212.


