416.50(c) FLORIDA DECEPTIVE AND UNFAIR TRADE PRACTICES ACT (“FDUTPA”)—MEASURE OF ACTUAL DAMAGES

The measure of “actual damages” is the difference between the market value of the product or service in the condition in which it was delivered and its market value in the condition in which it should have been delivered according to the contract of the parties. [However, when the product is rendered valueless as a result of the defect, then the purchase price is the appropriate measure of actual damages.]
SOURCES AND AUTHORITIES FOR 416.50(c) 
F.S. 501.203(3), 501.204(1), and 501.211(2); Rollins, Inc. v. Heller, 454 So. 2d 580, 585 (Fla. 3d DCA 1984) (measure of actual damages).
NOTES ON USE FOR 416.50(c)
This instruction should be used where the claimed injury occurred in the context of the purchase or sale of goods or services.
In cases involving competitors suing under the FDUTPA, the proper measure of “actual damages” is less clear. Neither the Florida Supreme Court nor the Florida Legislature has weighed in on what “actual damages” means for the recovery of non-consumer FDUTPA cases. Some Florida courts have held that lost profits-type damages are unrecoverable under FDUTPA as “quintessential” consequential damages; others have recognized that so holding negates the express language of FDUTPA, renders the 2001 amendment useless, and simply ignores the commercial reality. See Jaensch, Enforcement of FDUTPA By Competitors: Did the Florida Legislature Create a Right without a Remedy?, 91-OCT F.L.B.J. 54 (2017).
Courts that support lost profit-type damages base their reasoning on the premise F.S. 501.211(2) evinces a legislative directive that the remedy of damages is not limited to a consumer. “When the Legislature makes a substantial and material change in the language of a statute, it is presumed to have intended some specific objective or alteration of law, unless a contrary indication is clear.” Bailey v. St. Louis, 196 So. 3d 375 (Fla. 2d DCA 2016) (citing Mangold v. Rainforest Golf Sports Ctr., 675 So. 2d 639, 642 (Fla. 1st DCA 1996)). These courts have held that actual damages for a competitor or non-consumer can be actual or past lost profits, or loss of business. ADT LLC v. Alarm Prot. Tech. Fla., LLC, No. 12-80898-CIV, 2013 WL 11276119 (S.D. Fla. Apr. 18, 2013); Global Tech Led, LLC v. HiLumz Int’l Corp., No. 2:15-CV-553-FTM-29CM, 2017 WL 588669 (M.D. Fla. Feb. 14, 2017) (“Past lost profits . . . appear to be a proper form of ‘actual damages.”); Factory Direct Tires Inc. v. Cooper Tire & Rubber Co., No. 3:11-CV-255-RV/EMT, 2011 WL 13117118 (N.D. Fla. Oct. 24, 2011) (Plaintiff “is not seeking future lost profits, but rather the lost profits that it has already suffered. It would appear that such damages constitute ‘actual damages’ under FDUTPA.”); Sun Prot. Factory, Inc. v. Tender Corp., No. 604CV732ORL19KRS 2005 WL 2484710, at *13–14 (M.D. Fla. Oct. 7, 2005) (damages under FDUTPA may include “lost business and lost profits”); Tracfone Wireless, Inc. v. Access Telecom, Inc., 642 F. Supp. 2d 1354, 1365 (S.D. Fla. 2009) (motion to dismiss denied because plaintiff adequately pled damages under FDUTPA when it alleged that “Defendants’ conduct has led to lost profits for Plaintiff”); see also Marco Island Cable v. Comcast Cablevision of S., Inc., 312 F. App’x 211 (11th Cir. 2009) (affirming damages for loss of anticipated sales/profit if based on historical performance data).
The ADT court explained “[i]n a consumer’s FDUTPA claim, ‘actual damages’ is the difference between the product as advertised, and its value as received—or, if the product is worthless, the purchase price.  This accepted definition of damages recoverable in a consumer’s FDUTPA claim, however, is meaningless in the context of a competitor’s claim. The competitor has not purchased a worthless product, the competitor has lost business and profits.  A competitor’s actual damages in a FDUTPA case are its “actual lost profits” suffered by reason of the unfair trade practices.” ADT LLC v. Alarm Prot. Tech. Fla., LLC, No. 12-80898-CIV, 2013 WL 11276119 (S.D. Fla. Apr. 18, 2013) (holding ADT had sustained actual lost profits resulting from having to undo APT’s unfair actions).


