THE THEORY AND TECHNIQUE OF CHARGING
A JURY WITH THESE INSTRUCTIONS1

The Committee’s purpose has been to prepare instructions that express the applicable issues and guiding legal principles briefly and in simple, understandable language, without argument, without unnecessary repetition and without reliance on negative charges. A serious commitment to that purpose seemed to the Committee to require a number of changes in what appears to have been the customary manner of charging juries in negligence cases. 

More than a few familiar expressions which have been accepted in jury charges through years of repetition have purposefully been omitted from Florida Standard Jury Instructions. In some instances, the Committee has not only omitted the familiar expression but has also recommended affirmatively that it not be used. Specific explanations of important omissions and recommendations are included in notes and comments throughout the book. But consideration for the sensibilities of those experienced lawyers and judges who will wonder at the absence of such familiar terms as negligence per se, dangerous instrumentality, contributory negligence, burden of proof, preponderance of evidence and proximate cause requires some general explanation at the outset of how and why, in keeping with the general purpose stated above, the Committee found it necessary to omit such expressions 

“to … express the applicable issues and
guiding legal principles briefly and in simple,
understandable language”

Convinced that many jurors lose interest in and misinterpret the court’s charge simply because of the tedium involved in listening to it for so long a time, the Committee strove for brevity in the charge. In this effort, many words and phrases and some entire charges, heretofore in general use

____________________________________________
1    From the Supreme Court’s order entered April 19, 1967: “The Court generally approves the theory and technique of charging civil juries as recommended by the Committee and embodied in its proposed instructions.” In the matter of the use by the trial courts of the Standard Jury Instructions, 198 So.2d 319 (1967). The Committee has adhered to the same basic theory in the reorganization of the book. While the references in this section are to the original instructions, the theory applies equally to the new and renumbered instructions. For conversion to the current instructions, see the Conversion Chart on pages xxvii–xxxiv.
and not objectionable in themselves, were omitted from Florida Standard Jury Instructions in Civil Cases because they appeared to add more length than substance to the charge.

The consequence of brevity in these charges is generality. For example, after repeated attempts to define negligence both briefly and comprehensively, the Committee became satisfied that negligence is the failure to use that degree of care which a reasonably careful person would use under like
circumstances (4.1). And the Committee became satisfied also that the benefits of elaborating upon, paraphrasing, and particularizing the general definition of negligence, by the use of other language found in abundance in appellate court opinions, treatises and texts, are not worth the price paid in lengthening and complicating the charge.

Using Part IV of Florida Standard Jury Instructions, the trial judge will define negligence for the jury as briefly and as generally as accuracy permits, not with a purpose to banish from the case the necessary elaborations, paraphrases and particulars of negligence, but rather to rely on the jury, assisted by the lawyers’ arguments, to deduce from the general definition the specific application appropriate to the case.

The goal of brevity seems to have been attained. This book of instructions is by far the slimmest of the several volumes of standard or pattern instructions published in recent years (some are mentioned in the Introduction). And, in types of cases that previously seemed to require charges of 20 minutes or more, as few as 10 minutes are adequate for a charge employing Florida Standard Jury Instructions.

The effort to use understandable language is perhaps best illustrated by the charges on causation. See Part V and especially 5.1. The Committee felt generally that more jurors are dazzled than are enlightened by charges that assemble all the expressions in legal language on the subject of causation: the proximate cause, the remote cause, the efficient cause, the concurring cause and the intervening cause that might or might not “break the chain” of causation. Charge 5.1 is the result of the Committee’s attempt to express the essential elements of legal cause without resorting to obscure or technical language, that is,

 “… without argument, without unnecessary repetition
and without reliance on negative charges.”

One of the unfortunate roles assumed by trial judges in the past is that of advocating both sides of the case by reading to the jury a series of argumentative charges favoring one side of the case and then, “on the other hand,” reading another series of equally argumentative charges favoring the other side of the case. It has been the Committee’s purpose to omit such argumentative charges and to remove all advocacy from the charge. It was with this purpose in mind that the Committee recommended, among other things, that the automobile not be characterized as a “dangerous instrumentality” (Comment on 3.3a) and that the court not warn the jury not to infer negligence from the “mere fact of accident” (4.1).

A less obvious form of argument but one that the Committee devoted no less effort to avoid is the practice, in cases in which plaintiff cannot prevail unless he occupied a particular relationship to the defendant, of instructing the jury upon the lesser duties owed plaintiff if he did not have that relationship to defendant. It is of no benefit, for example, to charge the jury in a negligence case that a landowner need only refrain from willfully or wantonly injuring a trespasser. If plaintiff cannot win unless he is an invitee, it is sufficient for the jury to decide whether he was an invitee (3.2a, 3.4) before proceeding to determine whether the landowner was negligent (3.5f). For similar reasons, if plaintiff was undoubtedly one to whom reasonable care was owed by the defendant, the court should not charge in detail upon the reasons for the existence of that duty. And, if the defendant is unquestionably responsible for the negligence of another, a recital of the reasons for that rule is likewise better left to the argument of counsel. Part III is designed to permit the elimination of such preliminary issues in cases in which they are not really issues at all.

The elimination of the term “contributory” negligence from the instruction (4.3; see also 5.1 Comment 4) made unnecessary the usual repetition involved in explaining concepts of negligence and causation once when speaking of conduct rendering the defendant liable and again when speaking of conduct reducing plaintiff’s recovery. The jury is plainly told (3.8, page 3) that the amount of claimant’s recovery will be reduced if claimant was negligent (as defined in 4.1) and if that negligence was a “contributing” legal cause (as defined in 5.1) of the complained of damage.

The Committee generally disapproved of negative instructions — those that tell the jury not to do something.



