2. DAMAGES

INTRODUCTORY COMMENT

In 1986, the legislature adopted F.S. 768.77 which required separate determinations by the trier of fact of economic damages, noneconomic damages, and punitive damages, and further required designation of those damages which occurred prior to the verdict, as well as those amounts intended to compensate for losses to be incurred in the future. A further requirement existed for future damages to be itemized both before and after reduction to present value and for a determination of the period of years over which future damages are intended to provide compensation. F.S. 768.78, adopted at the same time, provided for alternative methods of payment of damage awards when “the trier of fact” makes an award to compensate for future economic damages in excess of $250,000.

Effective October 1, 1999, the legislature substantially amended those provisions. F.S. 768.77 was amended to delete the requirements that required designation of past or future damages, itemization of future damages both before and after reduction to present value, and a determination of the period of years over which future damages are intended to provide compensation. Under the 1999 amendment to F.S. 768.77(1), damages for all non-medical negligence cases only have to be segregated into economic losses, noneconomic losses, and punitive damages. F.S. 768.77(2), however, requires further itemization for medical negligence cases. At the same time, F.S. 768.78 was amended to substitute the words “the Court determines” in place of the words “trier of fact,” but additional questions on the verdict form may be required to provide the court with the findings of fact necessary for the statute to be utilized.

The legislature also enacted a provision in 1999 stating that if the statutes are determined to be encroaching upon the authority of the Florida Supreme Court, the legislature requested a rule change under the provisions of Art. V, §2, of the Florida Constitution consistent with the statutes. No court opinion has expressly determined whether F.S. 768.77 or 768.78 is constitutional under the provisions of Art. II, §3, of the Florida Constitution.

The committee drafted Model Verdict Forms 2(a) and 2(b) to comply with the minimum requirements of the 1999 amendments to F.S. 768.77(1). In some cases additional questions may be required to preserve issues for appeal or for other reasons. The committee takes no position on how a court would, if requested, comply with F.S. 768.78 in cases where a jury determines that the future economic damages exceed $250,000.

Depending on the evidence presented, certain elements of damages may be considered economic, noneconomic, or a mixture of both, thus requiring appropriate modification of the verdict form.

For verdict requirements in medical negligence claims, see F.S. 768.77(2) and 768.78(2)(a).


