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Also on Oct. 9, David Karp and Madison Orcutt spoke 
on Restorative Justice and Title IX Informal Resolutions. 
Their article with other collaborators is available in the 
Journal of College and University Law. Vol. 45.2.

Next up, on Nov. 19, was a virtual discussion of Federal 
Education Policy in the Wage of the 2020 Election.

On Jan. 29., the committee will once again sponsor 
an Education Certification Exam Preparation Session 
and general review of education law. We will cover topics 
not addressed last year to help members prepare for the 
education certification exam.

We plan to meet in person again at the annual Florida 
Bar Convention on June 11 in Orlando at 1 p.m. For the 
spring, we are hoping to coordinate a CLE with at least 
one other educational organization. We welcome your 
recommendations.

Please do not forget to renew your membership in 
the committee before Jan. 15, 2021. The form is avail-
able on The Florida Bar website: https://www.floridabar.

org/about/cmtes/invitation-to-
serve/. Remember that you 
cannot do this when you pay 
your dues; the process is 
separate for joining our com-
mittee. Please also send the 
link to at least two friends who 
work in education law and in-
vite them also to join.

Nathan A. Adams, IV, is a 
partner with Holland & Knight 
LLP and Florida Bar board 
certified education lawyer.

Message from the Chair
by Nathan A. Adams, IV

We continue our theme this year of bridge-building 
with the goal of facilitating understanding and profession-
alism in the corners of education law that have found it 
difficult to work together. It turns out to be more important 
than ever in 2020-21.

Not many predicted a global pandemic this year, yet 
here we are trying to navigate an unfamiliar path in educa-
tion law with little besides the common law as assistance. 
Routine has been replaced with invention in areas like 
instruction, special education, and public meetings. Mean-
while, federal rulemaking has continued in postsecondary 
education that also has led to changes in the law.

The committee salutes you for helping educational in-
stitutions and students find their way in the dark. Perhaps 
more so than any routine, innovation requires cooperation 
and professionalism as we reach across the aisle between 
education providers and consumers to address disputes 
with a common goal of providing the best education pos-
sible for students.

Although networking in person has become more chal-
lenging, we want to assist. For now, virtual meetings are 
the best way.On Oct. 9, the committee was pleased to 
offer two related virtual CLE, one by Walter James Harvey 
on COVID-19 Issues Affecting K-12 Public Schools and 
another by Judge Bruce R. Anderson, Jr. on Virtual Trial 
by Virtual Jury. Mr. Harvey shared his experience guiding 
the fourth largest school district in the country through 
the pandemic. Judge Anderson conducted the first two 
entirely virtual trials in the state. We will make available on 
our website the official report on the trials when published.

The next issue of this journal will also be dedicated 
to the educational legal issues in Florida relating to the 
pandemic. We invite you to submit articles by Jan. 15.

https://urldefense.com/v3/__https:/nam03.safelinks.protection.outlook.com/?url=https*3A*2F*2Fprotect-us.mimecast.com*2Fs*2FNGvkCn5oB3tGgp8PuJTlVK*3Fdomain*3Dsandiego.edu&data=02*7C01*7Cddagata*40flvs.net*7Cb3fe605bab0a40d0d98908d8505c8a8c*7C6d8627d47f8048d494ef736b4399a624*7C1*7C0*7C637347705678292516&sdata=F4xMSKS4gTEuN9BBqwXn2jG9ce6LJkvtZCIO57xCUwI*3D&reserved=0__;JSUlJSUlJSUlJSUlJSUlJQ!!IxpiwRwUhHKm2S8!SHKxqj6A6PNmaoEtaI0TMh-F80YkeEwE1vfMhFNsecZqe4ACJ-Pk2lFVVv2-X_I_8g$
https://www.floridabar.org/about/cmtes/invitation-to-serve/
https://www.floridabar.org/about/cmtes/invitation-to-serve/
https://www.floridabar.org/about/cmtes/invitation-to-serve/
http://attorneys.dadeschools.net/bio_harveyw.asp
https://urldefense.com/v3/__https:/nam03.safelinks.protection.outlook.com/?url=https*3A*2F*2Fprotect-us.mimecast.com*2Fs*2FzrlpCmZnA3c58LOgcGqT8K*3Fdomain*3Djud4.org&data=02*7C01*7Cddagata*40flvs.net*7Cb3fe605bab0a40d0d98908d8505c8a8c*7C6d8627d47f8048d494ef736b4399a624*7C1*7C0*7C637347705678282516&sdata=lXb4aANSDEKDAdLCIBxxKzRJSVaoWBpnq1aFLUiPJ6U*3D&reserved=0__;JSUlJSUlJSUlJSUlJSUlJQ!!IxpiwRwUhHKm2S8!SHKxqj6A6PNmaoEtaI0TMh-F80YkeEwE1vfMhFNsecZqe4ACJ-Pk2lFVVv0waH_UCA$
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The Analysis Has Just Begun: The Bostock Decision 
And What Lies Ahead For Florida Schools

by Blaze M. Bowers

“That should be the end of the analysis[,].” Justice 
Gorsuch echoed Second Circuit Judge Cabranes and 
opened the floodgates to litigation on several uncertain 
fronts in the wake of what will be considered one of the 
greatest LGBTQIA+ cases in history. Bostock v. Clayton 
Cty., 140 S. Ct. 1731, 1743 (2020). Justice Gorsuch’s 
opinion in Bostock expanded protections against employ-
ment discrimination under Title VII.1 This decision will 
have far-reaching and transformative effects on American 
employment and labor law that will be heavily litigated 
in the coming years. It will also alter education law in 
unforeseen and, possibly, unintended ways. For Florida 
schools, the analysis is far from over.

President Kennedy proposed the creation of federal 
antidiscrimination and employment law in 1963, and Pres-
ident Johnson signed into law Title VII of the Civil Rights 
Act of 1964 on July 2, 1964. Title VII prohibits any public 
or private employer with more than fifteen employees from 
discriminating on the basis of race, color, religion, sex, or 
national origin. Along with these prohibitions, Title VII also 
created the Equal Employment Opportunity Commission 
(EEOC), the initial forum for discrimination complaints 
made by employees.

 Then came Bostock. For years, litigants argued 
that Title VII protected against discrimination on the basis 
of sexual orientation and gender identity in addition to 
“sex” or gender, though this was never codified in federal 
law. Finally, the Supreme Court weighed in. Employees in 
three separate suits across three federal circuits argued 
that Title VII’s prohibitions extend to these exact classes.2 
These cases were joined and culminated in the Bostock 
oral arguments of 2019. Justice Gorsuch would go on to 
author the highly anticipated opinion, handed down this 
past June. In the groundbreaking decision, the Supreme 
Court decided, six to three, that Title VII prohibits dis-
crimination on the basis of sexual orientation and gender 
identity, reasoning that “it is impossible to discriminate 
against a person for being homosexual or transgender 
without discriminating against that individual based on 
sex.” Bostock, 140 S. Ct. at 1741.

What did the Supreme Court really decide in Bostock 
though? Florida schools can anticipate several conse-
quences for certain. They know that Title VII now prohibits 
discrimination on the basis of sexual orientation or gender 
identity in an employment context. This will extend from 
adverse employment actions to hostile work environ-
ments. They also know that Bostock creates a federal 
remedy for such discrimination, where Florida provided 

no state remedy before. However, there are many ques-
tions the Court did not answer. What does Bostock mean 
for Florida education, religious schools, free speech, 
Title IX, and school employment practices? Perhaps the 
Supreme Court’s opinion was meant to end the analysis, 
but Florida schools will discover that further questioning 
will be required for years to come as they dissect Title 
VII in light of Bostock. In other words, the analysis is just 
getting started.

There are many legal uncertainties ahead. The Su-
preme Court highlighted several of the unresolved issues 
that Florida schools will face. They will be forced to con-
sider whether sex-specific bathrooms comply with federal 
employment law. There are also “locker rooms, and dress 
codes” to consider. Id. at 1753. While these concerns may 
seem far-removed from employment discrimination, they 
all closely connect with sex and gender identity. Schools 
will need to identify other facets of their employment 
practices that are “inextricably tied” to sex. Id. at 1742.

What of Florida’s religious schools? Florida is home 
to countless religious schools and several nationally rec-
ognized religious colleges and universities. Though Title 
VII provides for religious exemptions, the Supreme Court 
did not describe what its expansion of Title VII means for 
those exemptions. The Court also withheld its thoughts on 
how Bostock will impact the Religious Freedom Restora-
tion Act (RFRA). Referencing the RFRA, Justice Gorsuch 
wrote that “these doctrines protecting religious liberty 
[interacting] with Title VII are questions for future cases...” 
Id. at 1754. The analysis has not ended here either.

The Court left questions of the First Amendment and 
religious liberties open to future litigation too. Id. The limits 
of free speech and religion on school campuses are fre-
quently litigated. Consequently, these issues will undoubt-
edly be raised through future suits. Florida schools must 
remember: one of the three cases resulting in Bostock 
came from the Eleventh Circuit. New disputes will and 
have already come before the Eleventh Circuit, and it 
will be forced to rule upon these unanswered questions, 
critically impacting Florida schools.

There are also questions relating to Title IX.3 While 
Bostock did not address Title IX, Congress modeled it 
after Title VII, and throughout its history, courts have 
drawn context from the language and subject matter of 
Title VII when interpreting Title IX. Under the canon of 
in pari materia, courts interpret language in one statute 

continued, next page
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THE BOSTOCK DECISION, continued

consistently with how it is interpreted in other statutes 
containing similar wording and addressing similar subject 
matter.4 As Title IX has regularly been interpreted in line 
with Title VII, Florida schools must look to the future and 
consider what “sex” in the context of Title IX may mean. 
Will schools’ student employees, dress codes, or aca-
demic programs be implicated? Will university athletics 
be forced to consider “sex” in a new light? While it seems 
employees are the only concern at the moment, a Title 
IX case at the Eleventh Circuit could extend Bostock’s 
interpretations to all students at schools receiving federal 
funds. On August 7, 2020, the Eleventh Circuit held that 
a Florida school district’s ban on a transgender male stu-
dent using the “boys’ restrooms” was a violation of Title 
IX, in addition to the Equal Protection clause of the 14th 
Amendment. The Eleventh Circuit found Bostock influen-
tial and noted it was of great importance in its decision, 
ultimately helping the student’s case.5

Florida schools may need to decide whether to include 
revised language in their training programs, employee 
handbooks, and employment materials. On June 30, 
2020, the EEOC published guidance in response to Bos-
tock.6 This agency guidance reinforces that the EEOC 
finds discrimination on the basis of sexual orientation or 
gender identity a violation of Title VII. With this agency 
affirmation, schools must be prepared for the EEOC to 
enforce Title VII accordingly. This highlights that EEOC 
investigations and enforcements compound the threat of 
litigation, as it is the first forum complainants must file in.

Litigation and court decisions are sure to come. Title 
VII’s new limits will be tested. As the Eleventh Circuit is 
faced with new cases, its decisions will be formative, and 
their consequences unforeseeable. Florida schools must 
look forward and consider those things the Supreme Court 
did not directly address in Bostock, for the analysis has 
not ended — it has just begun.

Blaze M. Bowers is a 3L at Stetson University College 
of Law. He is currently the Teaching Fellow for Professor 
Peter Lake in the Center for Excellence in Higher Educa-
tion Law Policy, a Certified Legal Intern at the Veterans 
Law Institute, and President of Stetson’s International 
Law Society.

Endnotes:
1 Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e-2000e-17 
(2018).
2 See Zarda, 883 F.3d 100; Bostock, 140 S. Ct. 1731; R.G. & G.R. 
Harris Funeral Homes Inc. v. EEOC, 590 U.S. ___ (2020).
3 Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 
(2018).
4 U.S. v. Freeman, 44 U.S. 3, 20-22 (1845).
5 Adams v. Sch. Bd., 968 F.3d 1286 (11th Cir. 2020).
6 EEOC, What You Should Know: The EEOC and Protections for 
LGBT Workers (June 30, 2020), https://www.eeoc.gov/laws/guidance/
what-you-should-know-eeoc-and-protections-lgbt-workers.

Follow Us on
SOCIALMEDIA

The Education Law Committee (ELC) is 
on Facebook, Twitter, and LinkedIN! These 
accounts give ELC members an additional 
way to stay in touch with each other between 
meetings and also give the ELC the ability to 
conduct more public outreach about the work 
and achievements of the ELC and its members. 
If you have articles, achievements, or updates 
you would like to share on the ELC’s new social 
media accounts, please send them to educa-
tionlawfloridabar@gmail.com.

You can follow the ELC’s accounts by 
searching for @FlaBarEdLaw on Twitter 
and Facebook. Members of the ELC who 
are on LinkedIN can send a message to 
educationlawfloridabar@gmail.com to be add-
ed to the ELC LinkedIN group.

https://www.eeoc.gov/laws/guidance/what-you-should-know-eeoc-and-protections-lgbt-workers
https://www.eeoc.gov/laws/guidance/what-you-should-know-eeoc-and-protections-lgbt-workers


5

DACA and Higher Education: An Update
by Dayne Wade and Lacey Hofmeyer

Among the issues decided by the United States Su-
preme Court in 2020 was whether the Trump Administra-
tion violated the Administrative Procedures Act (“APA”) 
in its decision to end the Deferred Action for Childhood 
Arrivals (“DACA”) program. With its close ties to Latin 
America and the Caribbean, many in Florida higher edu-
cation circles waited to see the fate of their students, many 
of whom rely on DACA. Of the approximately 42,000 
students in Florida higher education institutions who are 
undocumented immigrants, approximately a third of them, 
or 14,000, are DACA eligible. Florida Ranks Third In 
Number Of Undocumented Students In Higher Education, 
Florida College Access Network (May 19, 2020), http://
floridacollegeaccess.org/research-and-data/florida-ranks-
third-in-u-s-on-number-of-undocumented-students-in-
higher-education/. This article seeks to briefly trace DACA 
itself, update the reader on the status of DACA today, and 
to explore the possibilities for DACA post-election.

On June 15, 2012, President Obama enacted the 
Deferred Action for Childhood Arrivals program through 
an executive order. To be eligible for the program, a per-
son must have no felonies or serious misdemeanors, be 
brought into the United States as a child, and currently 
reside in the United States unlawfully. Memorandum from 
Janet Napolitano to David Aguilar, Alejandro Mayorkas, 
and John Morton, Exercising Prosecutorial Discretion with 
Respect to Individuals Who Came to the United States as 
Children, United States Department of Homeland Security 
(June 15, 2012), available at https://www.dhs.gov/xlibrary/
assets/s1-exercising-prosecutorial-discretion-individuals-
who-came-to-us-as-children.pdf. Until July of 2020, DACA 
gave these individuals the opportunity to apply for ac-
ceptance into the program using Form I-821D. Accepted 
applicants were granted a two-year period of deferred 
action from deportation and each was, importantly, eli-
gible for a work permit. Notably, DACA never provided a 
pathway for citizenship.

In September of 2017, President Trump announced a 
plan to permanently phase out DACA, arguing the Obama 
Administration bypassed Congress in creating the pro-
gram. President Donald J. Trump Restores Responsibility 
and the Rule of Law to Immigration, (September 5, 2017), 
https://www.whitehouse.gov/briefings-statements/presi-
dent-donald-j-trump-restores-responsibility-rule-law-im-
migration/. This announcement triggered several lawsuits. 
The Trump Administration delayed the implementation of 
its phase out plan for six months to give Congress time to 
come up with another plan for undocumented individuals. 
Congress failed to agree to a plan by the end of the Trump 
Administration’s 6-month grace period, which ended in 
March of 2018.

Three district courts then issued injunctions preventing 
the phasing out of DACA, arguing that rescinding DACA 
was “arbitrary and capricious” under the APA. Hillel R. 
Smith and Ben Harrington, District Court Enjoins DACA 
Phase-Out: Explanation and Takeaways, Congressional 
Research Service (April 26, 2018), https://fas.org/sgp/crs/
homesec/LSB10057.pdf. In June of 2019, the Supreme 
Court agreed to hear cases on the termination of DACA. 
Three lawsuits were combined into one: Department of 
Homeland Security, et al., v. Regents of the University of 
California, et al.. Pete Williams, Supreme Court agrees 
to hear DACA case in win for Trump administration, NBC 
(June 28, 2019, 9:45 AM), https://www.nbcnews.com/
politics/supreme-court/supreme-court-agrees-hear-daca-
case-win-trump-administration-n1020481. Oral argu-
ments took place on November 12, 2019. On June 18, 
2020, the Supreme Court ruled in a 5-4 decision that the 
proposed recission of DACA in 2017 was in fact “arbitrary 
and capricious.” Department of Homeland Security, et 
al., v. Regents of the University of California, et al., 140 
S.Ct. 1891, 1910 (2020). Subsequent cases considering 
the APA may conclude that agency action is “arbitrary 
and capricious” if that agency fails to examine relevant 
data and factors, acts counter to the evidence before it, 
or explains its action with reasoning so implausible that 
the action cannot be considered a product of agency 
expertise. See id. at 1905-06, 1912.

In the majority opinion, Chief Justice John Roberts 
reasoned that the Trump Administration did not provide 
enough justification for ending the program. Roberts 
wrote:

We do not decide whether DACA or its rescission are 
sound policies … We address only whether the agency 
complied with the procedural requirement that it provide 
a reasoned explanation for its action. Here the agency 
failed to consider the conspicuous issues of whether 
to retain forbearance and what if anything to do about 
the hardship to DACA recipients. That dual failure 
raises doubts about whether the agency appreciated 
the scope of its discretion or exercised that discretion 
in a reasonable manner. The appropriate recourse is 
therefore to remand to DHS so that it may consider 
the problem anew.

Id. at 1916.

Further, DACA implications in the Coronavirus Aid, Re-
lief, and Economic Security Act (CARES Act) for purposes 
of higher education allocations came to light soon after 
the Act was passed. Through the CARES Act, $6 billion 
in emergency federal aid was directed to institutions of 

continued, next page

http://floridacollegeaccess.org/research-and-data/florida-ranks-third-in-u-s-on-number-of-undocumented-students-in-higher-education/
http://floridacollegeaccess.org/research-and-data/florida-ranks-third-in-u-s-on-number-of-undocumented-students-in-higher-education/
http://floridacollegeaccess.org/research-and-data/florida-ranks-third-in-u-s-on-number-of-undocumented-students-in-higher-education/
http://floridacollegeaccess.org/research-and-data/florida-ranks-third-in-u-s-on-number-of-undocumented-students-in-higher-education/
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-restores-responsibility-rule-law-immigration/
https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-restores-responsibility-rule-law-immigration/
https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-restores-responsibility-rule-law-immigration/
https://fas.org/sgp/crs/homesec/LSB10057.pdf
https://fas.org/sgp/crs/homesec/LSB10057.pdf
https://www.nbcnews.com/politics/supreme-court/supreme-court-agrees-hear-daca-case-win-trump-administration-n1020481
https://www.nbcnews.com/politics/supreme-court/supreme-court-agrees-hear-daca-case-win-trump-administration-n1020481
https://www.nbcnews.com/politics/supreme-court/supreme-court-agrees-hear-daca-case-win-trump-administration-n1020481
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DACA AND HIGHER EDUCATION, continued

higher education to assist with expenses like food and 
housing. Education Secretary Betsy DeVos barred undoc-
umented college students from emergency aid when, on 
April 21, 2020, the United States Department of Education 
(“USDOE”) issued guidance stating: “[o]nly students who 
are or could be eligible to participate in programs under 
Section 484 in Title IV of the Higher Education Act of 1965, 
as amended (HEA), may receive emergency financial aid 
grants.” Higher Education Emergency Relief Fund, FAQs, 
available at https://www2.ed.gov/about/offices/list/ope/
heerfstudentfaqs.pdf (last visited Nov. 24, 2020). There-
fore, undocumented immigrants participating in DACA 
would not be eligible for emergency funds allocated to 
institutions of higher education by the CARES Act.

The position taken by the USDOE has received sub-
stantial criticism from members of Congress who have 
expressed that the limits placed upon the CARES Act 
funding “goes against the broad language of the CARES 
Act and the congressional intent of providing help to all 
students.” Michael Stratford, Democrats: DeVos Over-
stepped by Blocking Emergency Aid to Undocumented 
College Students, Politico (April 27, 2020, 4:40 PM), 
https://www.politico.com/news/2020/04/27/devos-un-
documented-students-coronavirus-aid-212037. On June 
17, 2020, the USDOE published its Interim Final Rule 
which reiterated the previous position taken by the 
USDOE excluding students in DACA from benefiting 
from funding. United States Department of Education, 
Eligibility of Students at Institutions of Higher Education 
for Funds Under the Coronavirus Aid, Relief, and Eco-
nomic Security (CARES) Act, Federal Register (June 
2017, 2020), available at https://www.federalregister.
gov/documents/2020/06/17/2020-12965/eligibility-of-stu-
dents-at-institutions-of-higher-education-for-funds-under-
the-coronavirus-aid. The legal fight over these funding 
restrictions is ongoing with federal courts in California 
and Washington ordering the USDOE to stop its enforce-
ment of any eligibility requirements. Kery Murakami, 
Setback for DeVos in Emergency Aid Suit, Inside Higher 
Ed (June 18, 2020),  https://www.insidehighered.com/
quicktakes/2020/06/18/setback-devos-emergency-aid-
suit. As of October 2020, litigation against the USDOE and 
DeVos does not seem to be picking up much momentum 
as it does not appear other states are taking the same 
aggressive posture against the guidance set forth by the 
USDOE and DeVos. 

On July 28, 2020, the Secretary of Homeland Security 
issued a memorandum implementing new policies relat-
ing to DACA. Memorandum from Chad F. Wolf to Mark 
Morgan, Matthew Albence and Joseph Edlow, Recon-
sideration of the June 15, 2012 Memorandum Entitled 
“Exercising Prosecutorial Discretion with Respect to 
Individuals Who Came to the United States as Children,” 

United States Department of Homeland Security (July 28, 
2020), available at https://www.dhs.gov/sites/default/files/
publications/20_0728_s1_daca-reconsideration-memo.
pdf. In response to this memo, the United States Citizen-
ship and Immigration Services (“USCIS”) promulgated 
multiple changes to the DACA program. Two of the main 
changes were that (1) all initial DACA requests from 
aliens who have never previously been granted DACA 
will be rejected without prejudice; and (2) USCIS will 
limit renewal grants of deferred action and employment 
authorization under DACA to one year. Memorandum 
from Joseph Edlow to Associate Directors and Program 
Office Chiefs, Implementing Acting Secretary Chad Wolf’s 
July 28, 2020 Memorandum, “Reconsideration of the 
June 15, 2012 Memorandum ‘Exercising Prosecutorial 
Discretion with Respect to Individuals Who Came to the 
United States as Children,’” United States Citizenship 
and Immigration Services (August 21, 2020), available at 
https://www.uscis.gov/sites/default/files/document/policy-
alerts/dacamemo.pdf. These changes were unsurprising 
considering the battle that has been waged in the courts 
and through Congress against DACA over the past few 
years.  However, on December 4, 2020, Judge Nicholas 
Garaufis of the United States District Court for the Eastern 
District of New York ordered that DACA must revert back 
to its operation as it were under the Obama Administra-
tion because Mr. Chad Wolf was not lawfully serving as 
Acting Secretary of Homeland Security when he issued 
his Memorandum.  Batalla Vidal v. Wolf, – F. Supp. 3d –, 
2020 WL 7121849 at *1 (E.D.N.Y. Dec. 4, 2020).

DACA recipients have better prospects for a perma-
nent solution under President-Elect Biden. The Trump 
Administration had made its stance clear, that federal law 
is needed to create a temporary or permanent immigra-
tion status for DACA recipients. And in the absence of a 
statutory change, it would seek, and continue to seek, 
an end the program previously created by the Executive 
Branch. If President Trump had been reelected, then the 
Trump Administration would likely have sought to rescind 
DACA using the roadmap provided by the Supreme 
Court’s decision. Many predict that President-Elect Joe 
Biden will work with Congress to make DACA permanent 
on day one. Ted Hesson, Factbox: Here are six things Joe 
Biden Will Likely Do on Immigration, Reuters (Novem-
ber 7, 2020, 8:03 PM), https://www.reuters.com/article/
us-usa-immigration-biden-factbox-idUSKBN27O00R.

Dayne Wade is a 3L law student at the University of 
Florida Levin College of Law and is studying to receive 
his J.D. and an LL.M. in Taxation. In the summer of 2020, 
he interned for Broward College. He can be reached at 
dwade17@ufl.edu.

Lacey Hofmeyer is the General Counsel and Vice Presi-
dent of Public Policy and Government Affairs at Broward 
College. She can be reached at (954) 201-7410 or LHof-
meye@Broward.Edu.

https://www2.ed.gov/about/offices/list/ope/heerfstudentfaqs.pdf
https://www2.ed.gov/about/offices/list/ope/heerfstudentfaqs.pdf
https://www.politico.com/news/2020/04/27/devos-undocumented-students-coronavirus-aid-212037
https://www.politico.com/news/2020/04/27/devos-undocumented-students-coronavirus-aid-212037
https://www.federalregister.gov/documents/2020/06/17/2020-12965/eligibility-of-students-at-institutions-of-higher-education-for-funds-under-the-coronavirus-aid
https://www.federalregister.gov/documents/2020/06/17/2020-12965/eligibility-of-students-at-institutions-of-higher-education-for-funds-under-the-coronavirus-aid
https://www.federalregister.gov/documents/2020/06/17/2020-12965/eligibility-of-students-at-institutions-of-higher-education-for-funds-under-the-coronavirus-aid
https://www.federalregister.gov/documents/2020/06/17/2020-12965/eligibility-of-students-at-institutions-of-higher-education-for-funds-under-the-coronavirus-aid
https://www.insidehighered.com/quicktakes/2020/06/18/setback-devos-emergency-aid-suit
https://www.insidehighered.com/quicktakes/2020/06/18/setback-devos-emergency-aid-suit
https://www.insidehighered.com/quicktakes/2020/06/18/setback-devos-emergency-aid-suit
https://www.dhs.gov/sites/default/files/publications/20_0728_s1_daca-reconsideration-memo.pdf
https://www.dhs.gov/sites/default/files/publications/20_0728_s1_daca-reconsideration-memo.pdf
https://www.dhs.gov/sites/default/files/publications/20_0728_s1_daca-reconsideration-memo.pdf
https://www.uscis.gov/sites/default/files/document/policy-alerts/dacamemo.pdf
https://www.uscis.gov/sites/default/files/document/policy-alerts/dacamemo.pdf
https://www.reuters.com/article/us-usa-immigration-biden-factbox-idUSKBN27O00R
https://www.reuters.com/article/us-usa-immigration-biden-factbox-idUSKBN27O00R
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SAVE THE FOLLOWING DATES
FOR ELC meetings and CLE:

June 25, 2021
Annual Convention

Boca Raton, Florida 
(business meeting, CLE)

March 12, 2021Education Law  Committee Certification Exam (Tampa Hilton  Westshore)

January 29, 2021

Education Certification 

Exam Preparation  

Session (Virtual)

NEED TO UPDATE YOUR NEED TO UPDATE YOUR 
ADDRESS?ADDRESS?

The Florida Bar’s website (www.FLORIDABAR.org) 
offers members the ability to update their address 

and/or other member information.

The online form can be found on the website under 
“Member Profile.”
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Florida Supreme Court Limits Amount of Recovery 
in Mass Events

by Chase Hattaway and Kayla Platt Rady

In Barnett v. State Department of Financial Services, 
No. SC19-87, ––– So.3d ––––, 2020 WL 5667286 (Fla. 
Sept. 24, 2020), the Florida Supreme Court ruled that 
when multiple claims of injury are brought against the 
State (or its agencies or subdivisions) by multiple parties 
arising from one overall injury-causing event, liability is 
capped at $300,000 for all resulting injuries or deaths, as 
opposed to $300,000 in liability for each individual victim 
being injured or killed being treated as a separate incident 
or occurrence. The Court’s ruling almost surely applies to 
torts, and will affect public entities throughout the state, in-
cluding school boards and public colleges and universities.

In January of 2010, the Florida Department of Children 
and Families’ abuse hotline received a phone call about 
an incident involving a man charging at, and threatening 
to kill, his estranged wife, and subsequently slashing her 
car’s tires. The man was subsequently arrested for ag-
gravated assault with a deadly weapon and criminal mis-
chief. Barnett, 2020 WL 5667286, at *1. DCF conducted 
an investigation, but ultimately closed the file concluding 
that the children were not at significant risk of harm. In 
September of 2010, however, that same man entered the 
woman’s residence and fatally shot the woman and her 
four children, and severely wounded a fifth child. Barnett, 
2020 WL 5667286, at *1.

Subsequently, representatives of the five children 
filed suit against DCF alleging claims of wrongful death 
and negligence. Barnett, 2020 WL 5667286, at *2. DCF 
asserted various affirmative defenses, including that 
Florida’s limited waiver of sovereign immunity limited the 
aggregate recovery available to the Plaintiffs to $200,000.1 
The trial court ruled that the shooting of each child was a 
separate incident or occurrence and, therefore, each child 
could recover up to $200,000. Barnett, 2020 WL 5667286, 
at *2. The Fourth DCA reversed and held that the case 
“involve[d] a single claim of negligence against [DCF] in 
the failure to properly investigate the family and the step-
father before closing its file. Thus, each estate’s claim and 
the claim of the injured child [arose] from the same incident 
of negligence of [DCF]. Therefore, the $200,000 cap per 
incident or occurrence applie[d] to limit recovery for all 
claims.” Barnett, 2020 WL 5667286, at *2. The Plaintiffs 
then appealed the case to the Florida Supreme Court.

The Florida Supreme Court carefully examined the 
language of Florida Statutes, Section 768.28(5), which 
states in part:

The state and its agencies and subdivisions shall be 
liable for tort claims in the same manner and to the 
same extent as a private individual under like circum-
stances, but liability shall not include punitive damages 
or interest for the period before judgment. Neither the 
state nor its agencies or subdivisions shall be liable to 
pay a claim or a judgment by any one person which 
exceeds the sum of $100,000 or any claim or judgment, 
or portions thereof, which, when totaled with all other 
claims or judgments paid by the state or its agencies 
or subdivisions arising out of the same incident or oc-
currence, exceeds the sum of $200,000. However, a 
judgment or judgments may be claimed and rendered 
in excess of these amounts and may be settled and 
paid pursuant to this act up to $100,000 or $200,000, 
as the case may be; and that portion of the judgment 
that exceeds these amounts may be reported to the 
Legislature, but may be paid in part or in whole only 
by further act of the Legislature.

Id. at 4.

Noting that “waivers of sovereign immunity must be 
construed narrowly in favor of the government,” the Court 
examined the meaning of the phrase “arising out of the 
same incident or occurrence.” Barnett, 2020 WL 5667286, 
at *4. DCF contended that this phrase referred to the 
negligent or wrongful acts or omissions of its employees, 
and therefore the sovereign immunity cap applied to the 
gross amount of the children’s claims. The Plaintiffs, on 
the other hand, argued that the phrase referred to the 
actual shootings.

The Supreme Court ultimately agreed with the Plaintiffs 
for three reasons. First, the Court held that “to equate 
‘negligent or wrongful act or omission’ with ‘incident or 
occurrence’ would negate the Legislature’s decision to 
use different phrases in different parts of section 768.28.” 
Barnett, 2020 WL 5667286, at *5. Second, “the definitions 
cited by [the children’s estates] show that the words ‘in-
cident’ and ‘occurrence’ more naturally and reasonably 
include the point at which damages are inflicted, not just 
the (potentially remote) point at which the state defen-
dant’s negligent or wrongful act occurs.” Id. Third, “the 
relevant statutory phrase is ‘claim or judgment…arising 
out of the same incident or occurrence’ and the text’s use 
of the words ‘arising out of’ also are best understood to 
include the immediate injury-causing event, not just the 
negligent omissions that allegedly gave rise to that event.” 
Barnett, 2020 WL 5667286, at *6.
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The Court’s agreement with the Plaintiffs on this issue, 
however, did not end the Court’s analysis. Instead, the 
Court next examined whether the phrase “same incident 
or occurrence” referred to the whole event, or whether the 
shooting of each victim constituted a separate incident or 
occurrence. Disagreeing with the Plaintiffs on this issue, 
the Court held that the plain and ordinary meaning of 
the phrase “same incident or occurrence” referred to the 
entire criminal event, not the smaller incidents contained 
therein. Barnett, 2020 WL 5667286, at *7. The Court noted 
that it would reach the same conclusion even if the phrase 
was ambiguous because waivers of sovereign immunity 
must be narrowly construed in favor of the government. Id.

So what does this mean in mass shooting cases? The 
shooting of each victim does not constitute a separate 
incident or occurrence. Thus, if 10 students die or are 
injured in a mass shooting while attending school, and 
each brings a negligence claim, then the applicable 
agency liability is capped at $300,000, as opposed to a 
potential $3,000,000 in exposure. Section 768.28, Florida 
Statutes, and its cap, only applies against public, not 
private entities.

The aggregate cap applied in Barnett v. State of Florida 
would presumably apply in all other suits against State 
agencies or subdivisions where multiple people were 
injured or killed in a single event, resulting from a mass 
shooting or otherwise.2 In other words, where the plaintiff’s 
tort theory is that the State is derivatively liable for a third 

RECOVERY IN MASS EVENTS, continued party’s tortious or criminal conduct, the statutory cap is 
linked to the third party’s negligent or wrongful conduct 
— the point at which the damages are inflicted – not the 
State’s negligent or wrongful conduct. Thus, multiple 
claims involving a tortious or criminal episode with multiple 
victims would very likely be capped at $300,000.

Chase Hattaway, a partner in the RumbergerKirk Or-
lando office, focuses his practice on complex civil litiga-
tion matters including employment, education law and 
casualty defense. He can be reached at (407) 839-2107 
or chattaway@rumberger.com.

Kayla Platt Rady, an associate in the RumbergerKirk 
Tallahassee office, practices in the areas of employ-
ment, governmental and administrative law, and casu-
alty litigation. She can be reached at (850) 841-8364 or 
krady@rumberger.com.

RumbergerKirk provides litigation and counseling services 
in a wide range of civil practice areas including product 
liability, commercial litigation, construction, real estate, 
intellectual property litigation, securities litigation, labor 
and employment law, bankruptcy, insurance coverage, 
professional liability and administrative law. Offices are 
located in Orlando, Tampa, Miami, Tallahassee and 
Birmingham, Alabama. For more information, visit www.
rumberger.com.

Endnotes:
1 In 2010, the Legislature raised the individual cap to $200,000 and 
the aggregate cap to $300,000.
2 See, e.g., Guttenberg v. Sch. Bd. of Broward County, SC19-487, 
2020 WL 5667483, at *1 (Fla. Sept. 24, 2020).

Calling All Authors!
The Education Law Committee is seeking articles for future 
newsletters. Our goal is to release four issues a year with 
articles that are helpful to both experienced practitioners and 
the public. The authors of past articles have received a lot of 
interest and positive feedback, so it is a great way to share 
your knowledge. There is no minimum or maximum length, 
but typically the articles are between two to six pages double-
spaced. Additionally, if you would like to write an article for 
The Florida Bar Journal, we are soliciting longer articles as 
well. If you have an idea for article for either the newsletter 
or the Bar Journal, please contact educationlawfloridabar@
gmail.com and let us know!
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