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• 12:30  Opening remarks  Judge Bloom

• 12:40 Complaints and overview Daniel Tilley
– Types of plaintiffs and types of claims 
– Defendants
– Relief available

• 1:00 Claims against claims brought against the US and its officers  Michael Pasano, Alicia Welch
– Administrative exhaustion
– Bivens claims
– Immunities and defenses

• 1:30 Settlement conferences best practices Judge Reid

• 1:45 Practical tips for plaintiff’s attorneys, and immigration detention Kevin Gregg
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• 2:15-2:30 Q&A All



Welcome
Questions During the Webinar?

Please submit questions to the Q&A

Technical Assistance Needed?
Email: tpsarras@carltonfields.com or call: 8 1 3 - 2 2 9 - 4 1 1 4



Litigating Against Federal Defendants

Daniel Tilley
ACLU of Florida



Overview
• Can you sue the federal government?
• What types of claims can you bring?
• Why would you choose certain claims over others?
• What type of relief is available? 
• Who are the proper defendants?



Overview cont’d
• Claims

– Bivens
– APA (Administrative Procedure Act)
– FTCA (Federal Tort Claims Act)
– Title VII
– Writs (Habeas Corpus, Coram Nobis)

• Relief
– Damages
– Injunctive and Declaratory Relief
– Release from custody
– Vacate conviction

• Defenses
– Sovereign immunity
– Qualified Immunity

• Miscellaneous
– Proper district 
– Case examples



Can you sue the federal government?
• Short answer: yes!
• USA can’t be sued unless federal legislation specifically authorizes it

– Executive can’t waive fed govt’s sovereign immunity; only Congress
– Exception to general rule

• Suit against government officers are authorized for constitutional violations (e.g., Philadelphia Co. v. Stimson, 223 U.S. 605, 620 (1912) (Ex Parte Young “is equally 
applicable to a Federal officer acting in excess of his authority or under an authority not validly conferred”)

• APA specifically authorizes suits for non-monetary relief against USA
– i.e., injunctive and declaratory relief
– 5 U.S.C. § 702

• FTCA makes government liable for the negligent acts of its employees
– i.e., damages
– 28 U.S.C. § 2674
– Creates liability if the act is a tort in the state where the conduct occurred
– Numerous significant exceptions

• Tucker Act
– Suits for breach of express or implied contracts

• Bivens permits suits for damages against federal officers in certain circumstances for constitutional violations
• Collateral attack

– Writ of Habeas Corpus
• 22 U.S.C. § 2255
• Used if conviction violates federal law, or court was without jurisdiction to impose sentence, or sentence was in excess of what is authorized, or 

sentence “otherwise subject to collateral attack”
– Writ of Coram Nobis

• Can be used only when the petitioner is no longer in custody

Reference: Erwin Chemerinsky, Federal Jurisdiction (8th ed. 2021)



Exception to Sov’n Immunity: 
Inherent equitable powers
• “[W]e have long held that federal courts may in some circumstances 

grant injunctive relief against state officers who are violating, or 
planning to violate, federal law. ... [T]hat has been true not only with 
respect to violations of federal law by state officials, but also with 
respect to violations of federal law by federal officials. ... What our 
cases demonstrate is that, ‘in a proper case, relief may be given in a 
court of equity ... to prevent an injurious act by a public officer.’ The 
ability to sue to enjoin unconstitutional actions by state and federal 
officers is the creation of courts of equity, and reflects a long history 
of judicial review of illegal executive action, tracing back to England. 
It is a judge-made remedy . . . .”

Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 326–27 (2015) 
(Scalia, J.) (citations omitted)



Bivens Basics – Overview
• Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388 

(1971)
• (roughly) Section 1983 : state officers :: Bivens : federal officers 

–Section 1983: statute authorizing suits for damages and injunctive relief against 
officials acting under color of state law

–Bivens: case authorizing suits for damages against federal officers
• “Bivens established that the victims of a constitutional violation by a federal 

agent have a right to recover damages against the official in federal court despite 
the absence of any statute conferring such a right. Such a cause of action may be 
defeated in a particular case, however, in two situations. The first is when 
defendants demonstrate ‘special factors counselling hesitation in the absence of 
affirmative action by Congress.’ The second is when defendants show … an 
alternative remedy … viewed as equally effective.” Carlson v. Green, 446 U.S. 14, 
18–19 (1980) (citations omitted).

• Which contexts? 
–At least 4th, 5th, 8th Amendments. “New contexts” increasingly unlikely.



Bivens Basics – Limitations 
• Applies only to federal officers – can’t sue federal agencies

– FDIC v. Meyer, 510 U.S. 471 (1994)
– E.g.: federal prisoner in BOP facility can bring Bivens claim against individual officer 

(subject to qualified immunity), but not against the USA or the BOP
• Can’t sue corporate employer (private contractor)

– Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 71-72 (2001)
– Malesko: couldn’t sue private corporation operating halfway house under BOP contract
– Contrast with § 1983: “under color of” state law (state action)

• “Under 42 U.S.C. § 1983, a state prisoner may sue a private prison for deprivation of 
constitutional rights, yet the Court denies such a remedy to that prisoner’s federal 
counterpart.” Malesko, 534 U.S. at 81–82 (Stevens, J., dissenting) (citation omitted).

–Rationale: State-law tort remedies are available against private contractors, but not 
against the federal govt

• Can’t sue officials in private prisons
–Minneci v. Pollard, 565 U.S. 118 (2012)
–Rationale: State-law tort remedies



Bivens Basics – Limitations cont’d 
• SCOTUS continues to narrow application of Bivens

–New contexts disfavored
•Ziglar v. Abbasi, 137 S. Ct. 1843 (2017) (national security)
•Hernandez v. Mesa, 140 S. Ct. 735 (2020) (foreign relations)

–«Special factors counseling hesitation»?
•“[E]ven in the absence of an alternative [remedy], a Bivens remedy is a 
subject of judgment . . . .” Minneci v. Pollard, 565 U.S. 118 , 123 (2012) 
(quotations omitted).



Bivens Basics – What remains?
• Suits against federal officers
• For damages (including punitive damages)
• Under at least the following constitutional provisions

–4th Amendment: unreasonable search and seizure (Bivens)
–5th Amendment: due process (e.g., equal-protection component of 

DPC) 
(Davis v. Passman, 442 U.S. 228 (1979))

–8th Amendment: cruel and unusual punishment (e.g., failure to 
provide medical treatment)
(Carlson v. Green, 446 U.S. 14 (1980))



FTCA Basics – Overview
• Can sue USA for $$$

– “for injury or loss of property, or personal injury or death caused by the negligent or wrongful act or omission of any 
employee of the Government while acting within the scope of his office or employment, under circumstances where the 
United States, if a private person, would be liable to the claimant in accordance with the law of the place where the act or 
omission occurred.”
28 U.S.C. § 1346(b)(1)

• Limitations
– Exhaustion requirement: have to file with agency first, 28 U.S.C. § 2675(a)
– Statute of limitations: File with agency within two years of claim accrual, and file civil action within six months of date of 

mailing of final denial by the agency, 28 U.S.C. § 2401(b) 
• Six months after filing with agency, filer can request a final denial, 28 U.S.C. § 2675(a)

– No punitive damages, 28 U.S.C. § 2674
– No jury trial, 28 U.S.C. § 2402

• Major exceptions
– “discretionary function exception” (28 U.S.C. § 2680(a)) – no liability if the officer had to exercise “an element of judgment 

or choice.” United States v. Gaubert, 499 U.S. 315 (1991)
– “intentional tort exception” (28 U.S.C. § 2680(h)) – no liability for intentional torts unless committed by LEO
– “judgment bar” (28 U.S.C. § 2676) – have to choose between FTCA and Bivens

• FTCA judgment re claim against USA means no Bivens action against individual officer. Brownback v. King, 141 S. Ct. 740 (2021)



APA Basics – Overview
• 5 U.S.C. § 500 et seq.
• Injunctive and declaratory relief
• Judicial review: 5 U.S.C. § 702

– “A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency 
action within the meaning of a relevant statute, is entitled to judicial review thereof. An action in a court 
of the United States seeking relief other than money damages and stating a claim that an agency or an 
officer or employee thereof acted or failed to act in an official capacity or under color of legal authority 
shall not be dismissed nor relief therein be denied on the ground that it is against the United States or 
that the United States is an indispensable party. The United States may be named as a defendant in any 
such action, and a judgment or decree may be entered against the United States: Provided, That any 
mandatory or injunctive decree shall specify the Federal officer or officers (by name or by title), and their 
successors in office, personally responsible for compliance.”

• Claims (examples)
– Agency violated notice-and-comment rulemaking
– Agency action was arbitrary and capricious
– Agency action was “not in accordance with law”
– Agency action was “unlawfully withheld or unreasonably delayed”

• Limitations (various)
– E.g., no review if “agency action is committed to agency discretion by law,” 5 U.S.C. § 701 



Bivens vs. FTCA vs. APA – Considerations
• Relief sought?

– Damages: Bivens, FTCA
• Punitive damages: only Bivens, not FTCA

– Injunctive/declaratory: Inherent equitable powers (can include claim in a Bivens action), APA
• Statute of limitations?

– Bivens: same as § 1983 (state-law personal-injury limitations period)
– FTCA: File with agency within 2 years; file within 6 months of agency action
– APA: general six-year statute of limitations for suits against USA

• Defenses?
– Bivens

• absolute or qualified immunity
• FTCA judgment bar

– FTCA
• e.g., discretionary-function and intentional-tort exceptions
• exhaustion requirement

• Defendants
– Bivens: federal officer
– FTCA: USA



Special Considerations
• Prison Suits – Prison Litigation Reform Act

–Exhaustion of administrative remedies, 42 U.S.C. § 1997(a)
–Physical-injury requirement for damages, 42 U.S.C. § 1997e(e)

• Venue
–“immediate custodian rule” as applied to immigrant detainees

• Who is the immediate custodian?
–“[W]hen a federal immigrant detainee is housed in a contract facility, the federal official charged with 

overseeing the detainees in that facility is more akin to the ‘immediate custodian’—the individual with 
the power to produce the body of the petitioner before the court—than a non-federal warden. Federal 
immigration detainees are detained ‘pursuant to the power and authority of the federal government’ 
and not the warden of the non-federal facility where they are detained. A local warden's custody over 
the detainee is limited ‘only to the extent provided by the facility's contract with the federal 
government.; The local warden cannot release ICE detainees without ICE’s express authorization. 
Rather, ‘ICE is in complete control of detainees’ admission and release,’ while the IGSA ‘places the 
warden in the role of a mere functionary.’ … The Court … joins those courts that have held that the 
proper respondent in this context is the director of the ICE field office responsible for overseeing the 
contract facility where the petitioner is detained.”
Masingene v. Martin, 424 F. Supp. 3d 1298, 1302 (S.D. Fla. 2020) (citations omitted).



Recommended Reading
• Erwin Chemerinsky, Federal Jurisdiction (8th ed. 2021)
• Scott Michelman, Civil Rights Enforcement (1st ed. 2020)



Defending Against Claims Brought 
Against The US And Its Officers

Alicia Welch, Assistant United States Attorney
Michael Pasano, Carlton Fields



Bivens
In Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 
388 (1971), the Supreme Court recognized an implied 
right of action against federal officers for violations of 
the Fourth Amendment (unlawful arrest and 
search). The Supreme Court implied that right because 
no federal statute authorizes such a claim, unlike Section 
1983 which authorizes these claims against state actors.



Prerequisite to Filing: Exhaustion of 
Remedies



SCOTUS Sharply Limits Bivens Claims
• Wilkie v Robbins 551 U.S. 537 (2007)

• Ziglar v Abbasi 582 U.S. __, 137 S.Ct. 1843 (2017)  

• Hernandez v Mesa  ___U.S. ___, 140 S.Ct. 735 (2020)



Important concepts Key Cases

Qualified  
Immunity

Qualified immunity applies to suits against government officials in their  
individual capacities for monetary damages.

Purpose is “to allow government officials to carry out their discretionary  
duties without the fear of personal liability or harassing litigation,  
protecting from suit all but the plainly incompetent or one who is  
knowingly violating the federal law.” Lee v. Ferraro, 284 F.3d 1188, 1194  
(11th Cir.2002).

Qualified immunity is an affirmative defense; thus, the Defendant must  
plead and prove it. Gomez v. Toledo, 446 U.S. 635, 640 (1980).

The Eleventh Circuit employs a burden shifting analysis to resolve a  
qualified immunity defense:

Defendant first bears the burden to establish that the alleged conduct  
falls within the exercise of a discretionary function.

If defendant meets the initial burden, the burden shifts to plaintiff to  
show defendant’s conduct:

Amounts to a constitutional violation AND  
Violated clearly established law.

Garczynski v. Bradshaw, 573 F.3d 1158, 1166 (11th Cir. 2009).

Evolution of the doctrine
Harlow v. Fitzgerald, 457 U.S. 800 (1982) (established modern  
formulation of qualified immunity: officials are entitled to “qualified  
immunity” from “liability for civil damages insofar as their conduct  
does not violate clearly established... rights of which a reasonable  
person would have known”)

Saucier v. Katz, 533 U.S. 194 (2001) (a court considering qualified  
immunity must decide, as a "threshold question," whether the facts  
alleged show the violation of a constitutional right)

Pearson v. Callahan, 555 U.S. 223 (2009) (courts can “determine the  
order of decision-making” in the qualified immunity analysis, a  
modification of the holding in Saucier)

Ashcroft v. Al-Kidd, 563 U.S. 731 (2011) (holding that, to be clearly  
established, “existing precedent must have placed the statutory or  
constitutional question beyond debate” and cautioning courts  
against defining the law at a high level of generality)

Hope v. Pelzer, 536 U.S. 730 (2002) (reversing Eleventh Circuit’s  
determination that facts of existing precedent had to be 'materially  
similar” to facts of instant case)



Important concepts Key Cases

Qualified  
Immunity

The Court may address these two issues - constitutional violation
and clearly established law - in any order. Pearson v. Callahan, 555 U.S.  
223, 227 (2009).

Determining whether the law is clearly established:
Officer is immune from liability unless the law provides her a “fair and
clear warning” that her conduct violated the constitution. Ashcroft v.
Al-Kidd, 563 U.S. 731 (2011).
To determine whether the law is clearly established, Courts look to  

similar prior precedent or rare cases of “obvious clarity.”  Coffin v.
Brandau, 642 F.3d 999, 1013–14 (11th Cir.2011).
When looking to prior precedent, "'clearly established law' must be  

‘particularized' to the facts of the case" White v. Pauly, 137 S. Ct. 548,  
552 (2017).
Prior precedent consists of cases from Supreme Court, Eleventh  
Circuit and highest state court. Jenkins ex rel. Hall v. Talladega City Bd.  
of Educ., 115 F.3d 821, 826 n. 4 (11th Cir.1997).
It must be clear to a reasonable officer that “his conduct was unlawful  

in the situation he confronted.” Saucier v. Katz, 533 U.S. 194, 202  
(2001).

Qualified immunity may be raised throughout the litigation, and a
denial of qualified immunity may be immediately appealed. The appeal is  
limited to purely legal issues.  Mitchell v. Forsyth, 472 U.S. 511, 530 (1985).

Application of the doctrine in the Eleventh Circuit
Skrtich v. Thornton, 280 F.3d 1295, 1306 (11th Cir. 2002) (“This Circuit has  
held that qualified immunity is a question of law that may be generally  
asserted (1) on a pretrial motion to dismiss under Rule 12(b)(6) for failure to  
state a claim; (2) as an affirmative defense in the request for judgment on  
the pleadings pursuant to Rule 12(c); (3) on a summary judgment motion  
pursuant to Rule 56(e); or (4) at trial.”)

Court must evaluate each defendant’s claim, “considering only the actions  
and omissions in which that particular defendant engaged.” Alcocer v. Mills,  
906 F.3d 944, 951 (11th Cir. 2018).

Jury should determine facts without any mention of qualified immunity,  
Simmons v. Bradshaw, 879 F.3d 1157, 1167 (11th Cir. 2018) (ordering new  
trial in excessive force case because trial court relied on jury factual finding  
rather than resolving legal issue of qualified immunity)

Recent example of the doctrine applied in Eighth Amendment context  Patel 
v. Lanier Cty, Ga., 969 F.3d 1173, 1188, 1191 (11th Cir. 2020) (affirming  
finding of qualified immunity as to excessive force where deputy’s conduct  
was not “’so far beyond the hazy border between excessive and acceptable  
force that [the officer] had to know he was violating the Constitution even  
without caselaw on point,’” and reversing finding of qualified immunity on  
deliberate indifference where deputy failed to provide water to detainee in  
hot van and “provided no timely aid [because]… such complete abdication in  
the face of a known serious need is unconstitutional.”)



Qualified Immunity
A good faith defense available to state actors accused of 

committing constitutional violations
What is the history?
• In 1871, Section 1983 was enacted to “provide a

broad remedy for violations of federally protected
civil rights,” Blue v. Lopez, 901 F.3d 1352, 1359
(11th Cir. 2018)

• In 1967, the Supreme Court first recognized
qualified immunity from suit, Pierson v. Ray, 385
U.S. 547 (1967)

• Modern formulation of qualified immunity, the
two-pronged test, developed out of the Supreme
Court’s opinion in Harlow v. Fitzgerald, 457 US 800
(1982)

Where does it come from?

What is the justification?
• It would be unfair to hold individual government

actors personally liable when they acted in good
faith but it was later determined that they violated
constitutional rights

• Preserves the ability of government officials to
enter public service without fear of damages suits

• Avoids the diversion of public officials from their
duties to defending lawsuits, which can be baseless

• that it would be unfair to hold individual government actors personally liable when they acted in good 
faith but later determined that they violated constitutional rights

• * 1982, the test developed that 



A Two-Pronged Approach for Governmental Officials 
Acting Within Discretionary Authority

Must prove a 
violation of a 

constitutional right

Violation must be of a 
clearly established 

right

Mandatory sequencing no longer required since the Supreme Court decision in Pearson v. Callahan, 553
U.S. 223 (2009). Studies have shown that different courts exercise this sequencing discretion differently.
Overall, appellate courts tend to avoid constitutional determinations at a much higher rate than district
courts do.



The clearly established law inquiry: did the officer have 
“fair warning” that her conduct was unconstitutional?

Generally must be a close fit between the constitutional violation and pre-existing, binding
authority so that every official would know that the subject conduct was unconstitutional

• Law must be controlling, which includes opinions of the Supreme Court, the Eleventh Circuit, or the state supreme court. In
Keating v. City of Miami, 598 F.3d 753, 766 (11th Cir. 2010). Although note that the Supreme Court recently declined to
decide whether anything other than its own precedents qualifies as controlling authority.
D.C. v. Wesby, 138 S. Ct. 577, 591 n. 8 (2018)

• Close similarity is especially important in the Fourth Amendment context where it can be hard for an officer to apply a
concept like “excessive force” to the specific situation in front of him, Kisela v. Hughes, 138 S. Ct. 1148, 1152 (2018)

• If there is no pre-existing case that has staked out a bright line rule, qualified immunity generally applies,
Corbitt v. Vickers, 929 F.3d 1304, 1312 (11th Cir. 2019), cert. denied, 207 L. Ed. 2d 1051 (June 15, 2020)

• Recent Supreme Court opinions have indicated an intolerance for lower court determinations that define the clearly
established law at an inappropriately “high level of generality” because it obscures the question of whether the government
actor acted reasonably, D.C. v. Wesby, 138 S. Ct. 577, 590 (2018)

The “obvious clarity” exception: reserved for the most extreme cases, when no pre-
existing law is required
• Rarely used, King v. Pridmore, 961 F.3d 1135, 1146 (11th Cir. 2020)
• Must find that every reasonable officer would conclude that force was excessive, Priester v. City of Riviera Beach, Fla., 208

F.3d 919, 926 (11th Cir. 2000)
• Example: prisoner latched to a hitching post for hours in the hot sun, Hope v. Pelzer, 536 U.S. 730, 738 (2002)



Immunity Defenses

Suits against Judges, Prosecutors and Public Defenders



Absolute Immunities
Key concepts: 

Rationale for immunity: 

• Protects judges and prosecutors from unwarranted intrusion in their discretionary functions.

Functional approach: 

• Whether immunity applies is determined by the functions of the job, not the title or the 
person.

Absolute immunity vs. qualified immunity:

• If it applies, absolute immunity is all-encompassing.

• Qualified immunity protects public officials from personal liability so long as they do not 
violate clearly established federal law.



Judicial Immunity

Statement of the rule:  

• Judges who are sued under § 1983 are absolutely immune 
from individual liability for monetary relief for their “judicial 
acts” so long as they do not act in the “clear absence of all 
jurisdiction.” Stump v. Sparkman, 435 U.S. 349, 356-57 (1978).

• They are immune from injunctive relief under the Federal 
Courts Improvement Act of 1996. 



Judicial Immunity
Judicial act: 

• The type of functions normally performed by a judge.

• The parties dealt with the judge in her judicial capacity.  

• What matters is the nature of the act, not the act itself.

• Administrative decisions are not judicial acts.



Judicial Immunity
Relief covered:

• Monetary damages.

• See 1996 amendments to sections 1983 and 1988: 

–§ 1983: injunctive relief may not be granted against a judicial officer “unless a 
declaratory decree was violated or declaratory relief was unavailable.” 

–§ 1988(b): attorney's fees may not be awarded, unless the officer's conduct 
was in clear excess of the officer's jurisdiction. 



Judicial Immunity

The exception: 

• Clear absence of jurisdiction.

• Subject matter jurisdiction, not personal jurisdiction (Dykes v. 
Hosemann, 776 F.2d 942 (11th Cir. 1985)).

• Once a court has subject matter jurisdiction, how it’s exercised 
is irrelevant to immunity. 



Prosecutorial Immunity
Overview: 

• Doctrine: 
– Prosecutors are absolutely immune from § 1983 monetary liability for “initiating a prosecution and in 

presenting the State's case” and for all activities “intimately associated with the judicial phase of the 
criminal process. . . .”

• Rationale: 
– “[C]oncern that harassment by unfounded litigation would cause a deflection of the prosecutors' 

energies from his public duties, and the possibility that he would shade his decisions instead of 
exercising the independence of judgment required by this public trust.”

• Scope: 
– Applies regardless of whether prosecutor engaged in wrongdoing.

Imbler v. Pachtman, 424 U.S. 409, 423 (1986)



Prosecutorial Immunity



Fourth Amendment 
Detention Context 

(Non-Custodial)

The right to be free from 
unreasonable seizures 

protects against:

1) Arrests without a 
warrant and unsupported 

by probable cause

2) Stops unsupported by 
reasonable suspicion

Is it Arguable?
Qualified Immunity Applies Despite a Violation of 

the Fourth Amendment, IF:

1) Arrest was supported by arguable
probable cause—meaning a reasonable
officer could have concluded that probable
cause existed, Bailey v. Swindell, 940 F.3d
1295, 1300 (11th Cir. 2019)

2) Stop was supported by arguable
reasonable suspicion—meaning a
reasonable officer could have believed
reasonable suspicion supported stop, even
if mistaken, Jackson v. Sauls, 206 F.3d
1156, 1165–66 (11th Cir. 2000)



Features of this Immunity from Suit
• Must be resolved at earliest point in time, Hunter v.

Bryant, 502 U.S. 224 (1991)

• Absolves asserting party of having to participate in the
case at all while qualified immunity remains outstanding,
Howe v. City of Enter., 861 F.3d 1300 (11th Cir. 2017)

• Entitles the losing party to an appeal as of right as to
matters of law

• Federal court: 28 U.S.C. § 1291 and Mitchell v. Forsyth, 472 U.S. 511 (1985)
• State court: Fla. R. App. P. 9.130(a)(3)(c)(vii)



Due Process Clause - Text
• State Constitution

– Fla. Const., Art. 1 § 9: “No person shall be deprived of life, liberty or property without due 
process of law, or be twice put in jeopardy for the same offense, or be compelled in any 
criminal matter to be a witness against oneself.”

• Federal Constitution
– 5th Amendment: “No person shall be held to answer for a capital, or otherwise infamous 

crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the 
land or naval forces, or in the Militia, when in actual service in time of War or public danger; 
nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of 
life, liberty, or property, without due process of law; nor shall private property be taken for 
public use, without just compensation.”

– 14th Amendment, Section 1: “All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the State wherein they 
reside. No State shall make or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws.”



Due Process Clause – Elements
• Deprivation?

• of life, liberty, or property?
– What counts as a “liberty” interest? (examples)

• Freedom from physical restraint 
• Parental rights
• Freedom from deportation
• Free exercise of religion
• Reputation + tangible detriment? (Owen v. City of Independence)

– Designation as a “sexual predator” (State v. Robinson, 873 So. 2d 1205, 1214 (Fla. 2004))

– What counts as a “property” interest? (examples)
• Government employment? (Bishop v. Wood)
• Government benefits

– Economic benefits (Goldberg v. Kelley)
– Driver’s license (Bell v. Burson)
– Continued receipt of public education once begun (Goss v. Lopez)

• without due process of law?



Settlement Conferences in Pro Se 
Prisoner Civil Rights Cases

United States Magistrate Judge Lisette M. Reid



Timing
• The Southern District of Florida requires nearly all civil cases, 

including pro se prisoner civil rights cases, participate in mediation  
before trial. See S. D.  Fla. L. R. 16.2

• The exact timing is discretionary, however, the point is to provide 
“savings in time and costs to litigants and to the Court, but 
without sacrificing the quality of justice to be rendered or the 
rights of the litigants to a full trial in the event of an impasse 
following mediation.” S.D. Fla. L.R. 16.2(a)(2). 

• Generally, mediation is done after any pending motions to dismiss 
are disposed of, and ideally before the parties begin trial 
preparation. 

• Some Courts hold early mediation after initial screening and pre-
answer.



Why Settlement Conferences 

• Faster and more cost-effective - Most Pro Se Prisoner cases 
are resolved for relatively modest dollar amounts.

• The Plaintiff/Prisoner has an opportunity to be heard and to 
directly address his/her concerns.

• It is the first time the prisoner hears from the other side and 
vice versa.

• The parties have control of the outcome of the case. 



Who conducts the mediation
• Certified mediators are obligated to accept at least two 

mediation assignments per year in cases where at least one 
party lacks the ability to compensate the mediator, in which 
case the fee shall be either reduced accordingly or the 
mediator shall serve pro bono if neither party can afford 
compensation. See S.D. Fla. L. R. 16.2(b)(3)



Magistrate Judge Settlement Conferences

• Magistrate Judges are also available to conduct the mediation or settlement 
conference.

• The Magistrate Judge as a neutral third party can address the relative strengths and 
weaknesses of each parties’ litigating positions.

• The Magistrate Judge can deal with other issues that are in the way of reaching a 
settlement, such as pending legal issues and enforcing the settlement agreement.



How Magistrate Judges Conduct Settlement 
Conferences

• Magistrate Judge will coordinate with a pro se prisoner’s custodian or 
classification officer to ensure attendance for the settlement conference or can 
issue a writ to require the prisoner’s presence in court.

• In-person  vs.  Telephone or Video-Conference

• Currently, because of the pandemic, I conduct all settlement conferences with the 
prisoner available by telephone from their place of incarceration and all other 
parties on video conference. 



Special Considerations in Pro Se Prisoner 
Settlement Negotiations

• Take the time to explain the litigation process and the 
settlement process, even where a volunteer lawyer is 
counseling the litigant. 

• Let the Plaintiff/Prisoner speak first but give him time limits.

• Take the time to explain settlement confidentiality provisions 
of Local Rule 16.2(g) to the pro se prisoner.



Crafting A Settlement
(1) If monetary relief, are the funds deposited into the inmate’s 

account? Payment of third-party liens?

(2) Other relief? Corrective surgery, medical treatment, 
appointment with medical specialist, changes in prison 
policy, etc. 



Pro Bono Counsel
• Pro bono counsel is helpful to assist the prisoner in evaluating 

his/her case and crafting a fair settlement that serves the 
prisoner’s interests.

• Pro bono counsel who accepts a case from the Court’s 
Volunteer Attorney Program list may request the 
reimbursement of up to $7,500 in expenses. In addition, if any 
expenses are reimbursed or paid by any source other than the 
client or the pro bono counsel (for example, paid through 
settlement), the amount of funds reimbursed under this 
program must be returned. 
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Select portions from USCA11 pattern jury instructions—42 U.S.C. § 1983 

• Eleventh Circuit Pattern Jury Instruction §§ 5.1 through 5.13
• Find the specific Pattern Jury Instruction that best matches the legal basis underlying your § 1983 claim

• Select portions to remember (direct quotes, based in case law):

• A government entity cannot be held liable for the actions of its employees under 42 U.S.C. § 1983 based on a theory of
respondeat superior. Rather only deprivations undertaken pursuant to governmental custom or policy may lead to the
imposition of governmental liability.

• No federal civil action may be brought by a prisoner confined in a jail, prison, or other correctional facility, for mental or
emotional injury suffered while in custody without a prior showing of physical injury or the commission of a sexual act.

• In addition to damages based on monetary loss or physical pain and suffering, a § 1983 plaintiff also may be awarded
compensatory damages based on demonstrated mental and emotional distress, impairment of reputation, and personal
humiliation.

• A plaintiff cannot recover punitive damages in a § 1983 action against a government entity [but may against] government
officials sued in their individual capacities.

2



Determine if experts are needed, how long trial will be

• Experts are often essential for both defendants and plaintiffs. Example:

• To overcome qualified immunity based on application of “excessive force” in a police dog bite-based § 1983 action, it is very
often “objectively unreasonable for police officers to allow a dog to bite and hold a suspect for two minutes.” Edwards v.
Shanley, 666 F.3d 1289, 1297–98 (11th Cir. 2012).

• At the qualified immunity stage, the most probative evidence will likely be the testimony of the plaintiff-victim and that of
the police officer(s).

• Expert medical analysis may be key for defendants to overcome the she said–she said trap preventing a qualified
immunity/summary judgement finding, or for plaintiffs to succeed at trial

• Example:

• Federal causes of action based in Florida tort law may require expert testimony to define the standard of care.

• Be sure to factor in the time and expense of hiring and expert and defending a Daubert challenge!

• Medium scheduling track of 3 to 5 day is likely appropriate.
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Prolonged immigration detention cases: 

an overview



Prolonged immigration detention cases: an overview
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• Immigration detention of noncitizens is civil detention, not criminal incarceration. Governed primarily by 8 U.S.C. § 1226.

• Habeas relief is available in some circumstances. The cost of taking such a case pro bono is lower because:

• Will almost surely not proceed to trial
• Should not require expert testimony
• May be resolved before summary judgment

• Overview:

• Immigration judges are employees of the Department of Justice and have the authority to grant bond to many noncitizens
detained by the Department of Homeland Security.

• Some noncitizens are statutorily precluded from receiving a bond hearing, while others may receive overly high bonds,
resulting in, for all intents and purposes, prolonged detention.

• Supreme Court recently held that prolonged detained noncitizens do not have a statutory right to a bond hearing, but that
constitutional challenges in habeas may remain available. Jennings v. Rodriguez, 138 S.Ct. 830, 839–41 (2018).

• Open question: which party has the burden at such a bond hearing?



Prolonged immigration detention cases: an overview
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• 100s of noncitizens detained by DHS in the Southern District of Florida at any given time.

• Potentially eligible for a habeas challenge in federal district court, requesting that federal court order an immigration judge to
provide a bond hearing.

• Potential arguments:

• Velasco Lopez v. Decker, 978 F.3d 842 (2d Cir. 2020)

• Brito v. Barr, 395 F. Supp. 3d 135 (D. Mass.), modified, 415 F. Supp. 3d 258 (D. Mass. 2019)

• FTCA and Bivens claims potentially available. See, e.g., Flores v. United States, 142 F. Supp. 3d 279 (E.D.N.Y. 2015)

• COVID-19 effects:

• Gayle v. Meade litigation (Case No. 20-21553-Cooke-Goodman) certified as a class all current civil immigration detainees held
by at the Krome North Service Processing Center, Broward Transitional Center, and Glades County Detention Center since
the filing of the case on April 13, 2020 and through a future as-yet-specified date.

• If you would like to take such a case pro bono, please contact University of Miami Professor Rebecca Sharpless at
rsharpless@law.miami.edu.

mailto:rsharpless@law.miami.edu


Intangibles

• Haitian individual unlawfully imprisoned for
three decades

• Saget v. Trump (E.D.N.Y., 2d Cir.)
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Federal Corner
• Please visit The Florida Bar’s Federal Corner, hosted by the Bar’s Federal Court Practice 

Committee, for links to recordings of each session in this CLE series (at the CLE button), and 
for other resources for your federal practice.

• https://www.floridabar.org/directories/courts/fed-corner/



Thank you for attending
Florida Bar Course Number 2102525N

CLE Credit 2.0 General
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