
Proposed Advisory Opinions Adopted by the Committee 
 
The Professional Ethics Committee has issued Proposed Advisory Opinions 21-2 and 21-3 and 
88-11 (Reconsideration) [as modified by the committee] reprinted below.  Pursuant to Rule 4(c) 
and (d) of The Florida Bar Procedures for Ruling on Questions of Ethics, comments from Florida 
Bar members are solicited on the proposed opinions.  The committee will consider any 
comments received at a meeting to be held at 2:00 p.m. on Thursday, June 10, 2021 in 
conjunction with the bar’s Annual Convention.  Comments must contain the proposed advisory 
opinion number and clearly state the issues for the committee to consider.  A written argument 
may be included explaining why the Florida Bar member believes the committee's opinion is 
either correct or incorrect and may contain citations to relevant authorities. Comments should be 
submitted to Elizabeth Clark Tarbert, Ethics Counsel, The Florida Bar, 651 E. Jefferson Street, 
Tallahassee 32399-2300, or emailed to eto@flabar.org, and must be postmarked no later than 30 
days from the date of this publication. 
 

PROPOSED ADVISORY OPINION 21-2 (March 23, 2021) 
 

I. Introduction 

The Florida Bar Ethics Department has received several inquiries whether lawyers may 
accept payment from clients via Web-based payment-processing services such as Venmo and 
PayPal. This also is an increasingly frequent question on the Bar’s Ethics Hotline. Accordingly, 
the Professional Ethics Committee issues this formal advisory opinion to provide Florida Bar 
members with guidance on the topic. 

Several Web-based, mobile, and digital payment-processing services and networks 
(“payment-processing services”) facilitate payment between individuals, between businesses, or 
between an individual and a business. Some are specifically designed for lawyers and law firms 
(e.g., LawPay and LexCharge), while others are not (e.g., Venmo, PayPal, ApplePay, Circle, and 
Square). These services operate in different ways. Some move funds directly from the payor’s 
bank account to the payee’s bank account, some move funds from a payor’s credit card to a 
payee’s bank account, and some hold funds for a period of time before transferring the funds to 
the payee. Service fees differ for various transactions, depending on the service’s terms of 
operation. Some offer more security and privacy than others. 

The Committee sees no ethical prohibition per se to using these services, as long as the 
lawyer fulfills certain requirements. Those requirements differ depending on the purpose of the 
payment—i.e., whether the funds are the property of the lawyer (such as earned fees) or the 
property of a client or third person (such as advances for costs and fees and escrow deposits). 
The two principal ethical issues are (1) confidentiality and (2) safeguarding funds of clients and 
third persons that are entrusted to the lawyer. 

II. Analysis 
 
A. Confidentiality 

 
1. The Issue 

The use of payment-processing services creates privacy risk. This arises from the potential 
publication of transactions and user-related information, whether to a network of subscribers or 
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to a population of users interacting with an application. For example, Venmo users, when 
making a payment, are permitted to input a description of the transaction (e.g., “$200 for 
cleaning service”). Transactions then are published to the feed of each Venmo user who is a 
party to the transaction. Depending on the privacy settings of each party to the transaction, other 
users of the application may view that transaction and even comment on it. 

For lawyers, accepting payment through a payment-processing service risks disclosure of 
information pertaining to the representation of a client in violation of Rule 4-1.6(a) of the Rules 
Regulating The Florida Bar. Rule 4-1.6(a) prohibits a lawyer from revealing information relating 
to representation of a client absent the client’s informed consent. This prohibition is broader than 
the evidentiary attorney-client privilege invoked in judicial and other proceedings in which the 
lawyer may be called as a witness or otherwise required to produce evidence concerning a client. 
The ethical obligation of confidentiality applies in situations other than those in which 
information is sought from the lawyer by compulsion of law and extends not only to information 
communicated between the client and the lawyer in confidence but also to all information 
relating to the representation, whatever its source. R. Regulating Fla. Bar 4-1.6 cmt. para. [4]. 
Likewise, a lawyer must make reasonable efforts to prevent the inadvertent or unauthorized 
disclosure of, or unauthorized access to, information relating to the representation. Id. R. 4-
1.6(e); see also id. R. 4-1.6 cmt. paras. [24], [25]. The obligation of confidentiality also arises 
from a lawyer’s ethical duty to provide the client with competent representation. See id. R. 4-1.1 
cmt. para. [3]. This includes safeguarding information contained in electronic transmissions and 
communications. Id.  

Rule 4-1.6(c)(1) permits a lawyer to reveal confidential information to the extent the lawyer 
reasonably believes necessary to serve the client’s interests. Although receipt of payment in 
connection with legal services benefits the client, the disclosure of information about the 
payment to a community of users would not. Wide publication of a Venmo payment “for divorce 
representation” hardly would serve the client’s interest.1  

2. Recommended and Required Actions 

Payment-processing services typically offer various privacy settings. Venmo, for example, 
enables users to adjust their privacy settings to control who sees particular transactions. The 
options are (1) “Public,” meaning anyone on the Internet will be able to see it, (2) “Friends 
only,” meaning the transaction will be shared only with the “friends” of the participants to the 
transaction, and (3) “Private,” meaning it will appear only on the personal feeds of the user and 
the other participant to the transaction. Venmo has a default rule that honors the more restrictive 
privacy setting between two users: if either participant’s account is set to Private, the transaction 
will appear only on the feeds of the participants to the transaction, regardless of the setting 
enabled by the other participant.2 If, as with Venmo, the service being used permits the recipient 
to control the privacy setting, the lawyer must select the most secure setting to mitigate against 

 
1 Revealing to a bank the limited information needed to make a deposit to the lawyer’s 

account serves the client’s interest. In addition, financial institutions are subject to federal and 
state laws regarding disclosure of financial information. 

2 See Venmo Help Center, “Payment Activity & Privacy” available at 
https://help.venmo.com/hc/en-us/articles/210413717-Payment-Activity-Privacy. 
 
  



unwanted disclosure of information relating to the representation.  
Venmo is only one example of a payment-processing service. Each application has its 

unique privacy settings and potential risks. The lawyer should be aware that these options can 
and likely will change from time to time. Prior to using a payment-processing service, the lawyer 
must diligently research the service to ensure that the service maintains adequate encryption and 
other security features as are customary in the industry to protect the lawyer’s and the client’s 
financial information and to preserve the confidentiality of any transaction. The lawyer must 
make reasonable efforts to understand the manner and extent of any publication of transactions 
conducted on the platform and how to manage applicable settings to preempt and control 
unwanted disclosures. See R. Regulating Fla. Bar 4-1.6(e); id. R. 4-1.1 cmt. para. [3]. The lawyer 
must take reasonable steps to avoid disclosure by the lawyer as well as by the client, including 
advising clients of any steps that they should take to prevent unwanted disclosure of information. 
Although not ethically required, inserting such advice in the lawyer’s retainer or engagement 
agreement or on each billing statement is wise. For example:  

As a convenience to our clients, we accept payment for our 
services via certain online payment-processing services. The use of 
these services carries potential privacy and confidentiality risks. 
Before using one of these services, you should review and elect the 
privacy setting that ensures that information relating to our 
representation of you is not inadvertently disclosed to the public at 
large. 

The foregoing is just an example. Variations to fit the circumstances may be appropriate. 
These confidentiality obligations apply to any payment that relates to the lawyer’s 

representation of a client, regardless of the purpose of the payment. 

B. Safeguarding Funds of Clients and Third Persons  
 
1. The Issue 

A customer’s account with most payment-processing services such as Venmo and PayPal 
does not qualify as the type of bank account in which the trust-accounting rules require the funds 
of clients or third persons in a lawyer’s possession be held. Indeed, with limited exceptions, they 
are not bank accounts at all, rather they are virtual ledgers of funds trading hands, with entries 
made by the service in the customers’ names. 

Rule 5-1.1(a)(1) of the Rules Regulating The Florida Bar establishes the fundamental anti-
commingling requirement that a lawyer hold in trust, separate from the lawyer’s own funds, 
funds of clients or third persons that are in a lawyer’s possession in connection with a 
representation (“entrusted funds”). It requires that all such funds, including advances for fees, 
costs, and expenses, “be kept in a separate federally insured bank, credit union, or savings and 
loan association account maintained in the state where the lawyer’s office is situated or 
elsewhere with the consent of the client or third person and clearly labeled and designated as a 
trust account.”  

All nominal or short-term entrusted funds must be deposited in an IOTA account. R. 
Regulating Fla. Bar 5-1.1(g)(2).3 The IOTA account must be with an “eligible institution,” 

 
3 “Nominal or short-term” describes funds of a client or third person that the lawyer has 

determined cannot earn income for the client or third person in excess of the costs to secure 



namely, “any bank or savings and loan association authorized by federal or state laws to do 
business in Florida and insured by the Federal Deposit Insurance Corporation, any state or 
federal credit union authorized by federal or state laws to do business in Florida and insured by 
the National Credit Union Share Insurance Fund, or any successor insurance entities or 
corporation(s) established by federal or state laws, or any open-end investment company 
registered with the Securities and Exchange Commission and authorized by federal or state laws 
to do business in Florida.” Id. R. 5-1.1(g)(1)(D). 

2. Recommended and Required Actions 

The Committee concludes that it is permissible for a lawyer to accept entrusted funds via a 
payment-processing service. To avoid impermissible commingling, the lawyer must maintain 
separate accounts with the service, one for funds that are the property of the lawyer (such as 
earned fees), which normally would be deposited in the lawyer’s operating account, and one for 
entrusted funds (such as advances for costs and fees and escrow deposits), which when in a 
lawyer’s possession are required to be held in a separate trust account. The lawyer must identify 
the correct account for the client or third party making the payment.  

Rule 5-1.1 applies to funds of clients and third persons that are “in a lawyer’s possession” 
and requires that any such funds be “kept” in a particular type of account. It does not require that 
the funds be “immediately” or “directly” deposited into a qualifying account. A payee does not 
acquire possession—access to and control over—funds transmitted via a payment-processing 
service until the service makes those funds available in the payee’s account. If the funds are the 
property of the lawyer, the lawyer may leave those funds in that account or transfer them to 
another account or payee at the lawyer’s discretion. The lawyer, however, must transfer entrusted 
funds from the service account into an account at a qualifying banking or credit institution 
promptly upon their becoming available to the lawyer. By transferring entrusted funds from the 
service account into a qualified trust account promptly upon acquiring access to and control over 
those funds, the lawyer complies with the requirement that those funds be kept in a qualified 
account.  

Many banks do not permit linking an IOTA account to an account with a payment-
processing service such as Venmo or PayPal. In those situations, the lawyer should establish with 
the banking institution some type of suspense account to which the account established with the 
payment-processing service can be linked and into which the payments are transferred, then 
promptly swept into the lawyer’s IOTA account.  

Depending upon how quickly the funds are released or other factors, a payment-processing 
service may charge the payee a transaction fee. Unless the lawyer and the client otherwise agree, 
the lawyer must ensure that any such fee is paid by the lawyer and not from client trust funds. 
Likewise, the lawyer must ensure that any chargebacks are not deducted from trust funds and 
that the service will not freeze the account in the event of a payment dispute. As with the concern 
for confidentiality, a lawyer must make a reasonable investigation into a payment-processing 
service to determine whether the service employs reasonable measures to safeguard funds against 
loss or theft and has the willingness and resources to compensate for any loss. 

 
the income. R. Regulating Fla. Bar 5-1.1(g)(1)(A). That determination involves consideration of 
several factors, such as the amount of the funds and the period of time that the funds are 
expected to be held. See id. R. 5-1.1(g)(3); see also id. R. 5-1.1(g)(1)(C) (definition of “IOTA 
account”). 



III. Conclusion 

In sum, the Committee concludes that a lawyer ethically may accept payments via a 
payment-processing service (such as Venmo or PayPal), including funds that are the property of 
a client or third person that must be held separately from the lawyer’s own funds, under the 
following conditions: 

1. The lawyer must take reasonable steps to prevent the inadvertent or unwanted disclosure 
of information regarding the transaction to parties other than the lawyer and the client or third 
person making the payment. 

 
2. If the funds are the property of a client or third person (such as advances for costs and 

fees and escrow deposits), the lawyer must direct the payor to an account with the service that is 
used only to receive such funds and must arrange for the prompt transfer of those funds to the 
lawyer’s trust account at an eligible banking or credit institution, whether through a direct link to 
the trust account if available, through a suspense account with the banking or credit institution at 
which the lawyer’s trust account is maintained and from which the funds automatically and 
promptly are swept into the lawyer’s trust account, or through another substantially similar 
arrangement. 

 
3. Unless the lawyer and client otherwise agree, the lawyer must ensure that any 

transaction fee charged to the recipient is paid by the lawyer and not from client trust funds. 
Likewise, the lawyer must ensure that any chargebacks are not deducted from trust funds and 
that the service will not freeze the account in the event of a payment dispute. 

The Rules of Professional Conduct are “rules of reason” and “should be interpreted with 
reference to the purposes of legal representation and of the law itself.” R. Regulating Fla. Bar ch. 
4, pmbl. (“Scope”). When reasonable to do so, the rules should be interpreted to permit lawyers 
and clients to conduct business in a manner that society has deemed commercially reasonable 
while still protecting clients’ interests. Permitting lawyers to accept payments via payment-
processing services under the conditions expressed in this opinion satisfies those objectives.4 

Note: The discussion about specific applications in this opinion is based on the technology 
as it exists when this opinion is authored and does not purport to address all such available 
technology. Web-based applications and technology are constantly changing and evolving. A 
lawyer must make reasonable efforts to become familiar with and stay abreast of the 
characteristics unique to any application or service that the lawyer is using. 

 
PROPOSED ADVISORY OPINION 21-3 (March 23, 2021) 

 

 
4 The quoted language comes from the Preamble to the Rules of Professional Conduct, which 

are found in Chapter 4 of the Rules Regulating The Florida Bar. Rule 5-1.1 is part of the Rules 
Regulating Trust Accounts, which are found in Chapter 5 of the Rules Regulating The Florida 
Bar). Chapter 5 is incorporated into Chapter 4 by Rule 4-1.15. 



The Committee gratefully acknowledges the assistance of the Real Property Probate and 
Trust Law Section in responding to this inquiry. 

A member of The Florida Bar has inquired about the inquirer’s ethical obligation when 
appointed by a court to represent an alleged incapacitated person in a petition for emergency 
temporary guardianship.  The inquirer states that the alleged incapacitated person has due 
process rights under both the state and federal constitution, including the right to testify, present 
evidence, call witnesses, confront and cross-examine witnesses, and have the hearing either open 
or closed.  However, Florida Statutes §744.3031(2) allows the proceeding for emergency 
temporary guardianship to be held ex parte on a showing that it is necessary to prevent 
substantial harm to the alleged incapacitated person.  The inquirer asks how to represent the 
client in accord with the inquirer’s ethical obligations when a court has ordered that the hearing 
be held ex parte or when a hearing is held before the inquirer has the ability to contact or 
communicate with the alleged incapacitated person to whom the inquirer has been appointed to 
represent. 

Florida statutes provide that an “[a]ttorney for the alleged incapacitated person . . . shall 
represent the expressed wishes of the alleged incapacitated person to the extent it is consistent 
with the rules regulating The Florida Bar.” Fla. Stat. Ann. § 744.102 (West).  Interpreting the 
statute, Florida’s Fourth District Court of Appeals has determined that a court-appointed counsel 
for the respondent is obligated to defend against a guardianship petition if the client opposes it, 
even if the lawyer believes that a guardianship would be in the client's best interests.   
Erlandsson v. Erlandsson, 296 So. 3d 431 (Fla. 4th DCA  2020).  In Erlandsson, the client was 
present and clearly wished to contest the proceedings. 

Lawyers generally owe all clients specific duties imposed by the Rules of Professional 
Conduct.  Among them, lawyers must competently and diligently represent clients.  Rules 4-1.1 
and 4-1.3, Rules of Professional Conduct.  Lawyers must communicate with clients about their 
representation and give clients enough information that clients can make informed decisions 
about their representation under Rule 4-1.4.  Lawyers also must abide by clients’ decisions 
relating to the objectives of their representation under Rule 4-1.2.  When a client’s ability to 
make decisions about their own legal matters is impaired, lawyers must treat them the same as 
other clients as much as possible and can take protective action only when reasonably necessary 
because the client cannot act in the client’s own interests under Rule 4-1.14.  Where the ability to 
communicate with the client or the client’s ability to make decisions in a matter is impaired due 
to the client’s disability, the lawyer must comply with Rule 4-1.14. 

However, if the inquirer lacks time to communicate with the client because the hearing is 
scheduled to be held shortly after the appointment, the inquirer should seek a continuance under 
appropriate circumstances to allow the inquirer to communicate with the client and ascertain the 
client’s wishes.   

Regarding the duty to communicate, the comment to Rule 4-1.4 provides as follows: 

Subdivision (a)(2) requires the lawyer to reasonably consult with the client about 
the means to be used to accomplish the client’s objectives.  In some situations – 
depending on both the importance of the action under consideration and the 



feasibility of consulting with the client –  this duty will require consultation prior 
to taking action.  In other circumstances, such as during a trial when an immediate 
decision must be made, the exigency of the situation may require the lawyer to act 
without prior consultation.  In such cases the lawyer must nonetheless act 
reasonably to inform the client of actions the lawyer has taken on the client’s 
behalf. 

Thus, if the continuance is denied, or the court orders an ex parte hearing, the inquirer 
may nevertheless represent the client although the inquirer is unable to communicate with the 
client.  The inquirer, as reasonably practicable under the circumstances, must investigate the 
factual background leading to the guardianship as well as what evidence may be relevant to the 
proceedings.  Investigation should include determining to the extent possible whether the client 
has previously expressed the client’s wishes regarding guardianship or what those wishes might 
be.  When unable to communicate with the client, the inquirer may investigate by interviewing 
the individuals listed on the relevant pleadings and attempting to locate and review any estate 
and incapacity documents previously executed, for example. 

At the actual hearing, the lawyer must competently and diligently represent the client.  If 
the inquirer has been able to ascertain the client’s wishes through investigation, those wishes will 
dictate the appropriate action.  For example, if the inquirer has been able to determine that the 
client would oppose a guardianship, the inquirer should raise any good faith defenses to the 
guardianship in the hearing, presenting appropriate evidence gathered in the inquirer’s 
investigation, cross-examining the petitioner’s witnesses, testing the evidence presented by the 
petitioner, ensuring that the petitioner proves all essential elements to establish a guardianship, 
and making appropriate arguments.  See, Rules 4-1.1, 4-1.3, 4-3.1, Rules of Professional 
Conduct.  Even if the evidence is unclear or indicates that the client may not have opposed a 
guardianship, the inquirer should protect the client’s procedural rights.  In protecting the client’s 
rights in the proceedings, the inquirer should ensure that the petitioner has met the petitioner’s 
burden to establish that the guardianship is necessary and, if the hearing is being held ex parte, 
that the petitioner has met the burden of establishing that the ex parte proceeding meets the 
statutory criteria and any other requirements.  The inquirer then has the obligation to notify the 
client of the proceedings and their outcome under Rule 4-1.4. 

In sum, the inquirer’s obligations under the rules may be harmonized with statutory 
requirements even where the inquirer is unable to communicate with the client, either by time 
constraints or court order.  The inquirer still must investigate as reasonably practicable under the 
circumstances, cross examine the petitioner’s witnesses, test the petitioner’s evidence, present 
any appropriate testimony or other evidence found during investigation, ensure that the petitioner 
proves all essential elements of the guardianship, protect the client’s procedural rights, and, if the 
hearing is held ex parte, that the petitioner has met the burden of establishing the necessity of the 
ex parte proceeding under the statute.  The inquirer must then notify the client of the proceedings 
and their outcome. 

PROPOSED ADVISORY OPINION 88-11 (Reconsideration) (March 23, 2021) 



In Opinion 88-11, the inquiring lawyer’s firm represented a client, the plaintiff in a 
personal injury matter, for more than two years.  The lawyer stated that his firm had been ready 
for trial for six months, but twice moved for a continuance at the client’s direction. 

The client then changed lawyers.  The client’s new lawyer previously handled a criminal 
matter for the client.  The new lawyer contacted the inquiring lawyer’s firm and requested the 
case file.  The inquirer’s firm had advanced costs of approximately $2,000 on the case. 

The inquirer asked whether it would be ethically permissible to retain the case file until 
the outstanding costs were paid. 

In Florida Ethics Opinion 88-11 (Reconsideration), the Committee revised its original 
opinion to clarify its views on when it is ethical for a lawyer in the inquirer’s position to assert a 
retaining lien on a file for costs or fees.  The committee is further revising this opinion to offer 
guidance regarding providing a client with file material when no fees or costs are owed.  This 
opinion withdraws prior 88-11 (Reconsideration) and replaces it. 

Florida case law indicates that the file generated by a lawyer is the property of the lawyer 
rather than the client.  See, Dowda and Fields, P.A. v. Cobb, 452 So.2d 1140, 1142 (Fla.5th DCA 
1984).  Therefore, other than original papers and documents given to the lawyer by the client or 
previously paid for by a client, a lawyer is not obligated to provide a client with the lawyer’s 
original file.  A lawyer, however, does have an ethical obligation to comply with a client's or 
former client’s reasonable request for copies of file material where that information would serve 
a useful purpose to the client, although the lawyer does not have to bear the cost of reproduction.  
See Florida Ethics Opinion 71-37 [since withdrawn on other grounds] and Florida Opinion 
88-11. 

Several ethics rules address a lawyer’s obligation to provide a client with file 
information.  Rule 4-1.4, Rules Regulating The Florida Bar, requires a lawyer to keep a client 
reasonably informed about the status of their matter and to promptly comply with a client’s 
reasonable request for information.  Rule 4-1.16(d) requires a lawyer to protect a client’s 
interests when terminating a relationship by providing papers and property to which the client is 
entitled.  The Florida Bar v. Varner, 992 So.2d 224 (Fla. 2008).  (Failure to provide successor 
counsel with a copy of client’s file violated Rule 4-1.16(d).)  In Florida Ethics Opinion 02-3, 
citing Rule 4-1.16, the committee reiterated that a lawyer must take steps to protect a client when 
withdrawing from representation, including providing copies of necessary documents.   

While a lawyer has a duty to provide necessary documents and useful information to a 
client, not all file information must be provided.  Although no Florida ethics opinion or rule 
specifies what particular information must be provided to a client, the ABA and ethics 
committees of other jurisdictions have considered what particular information must be supplied 
or need not be provided.  See ABA Formal Opinion 471, Wisconsin Opinion EF16-03, Oregon 
Formal Opinion No. 2017-192. 

A lawyer generally must provide the client’s own property, such as original documents 
with intrinsic value given to the lawyer by the client. 

In general, a lawyer should consider providing information such as: 



• documents filed with a tribunal; 
• executed instruments prepared for the client’s use; 
• correspondence relating to the matter that is found by the lawyer necessary to protect 
the client’s interests; 
• electronic data such as documents, records, and information in the specific client 
matter that the lawyer determines is necessary to protect the client’s interests; 
• discovery paid for by the client; 
• legal opinions issued at the request of the client; and 
• billing statements. 

A client or former client is generally not entitled to: 

• confidential information concerning another client; 
• internal administrative materials such as conflicts checks, work assignments, 
personal notes and assessments or impressions of clients; 
• drafts of documents and legal instruments; 
• unexecuted documents; 
• consultations regarding malpractice or ethics; or 
• internal legal memoranda and research materials. 

The above are representative but non-exclusive lists, because, depending on the 
underlying facts in a particular matter, the overarching duty under Rule 4-1.16 to take steps 
“reasonably practicable to protect the client’s interests” and prevent harm might necessitate 
providing the client with some types of materials that would ordinarily not be required.  For 
example, under certain circumstances, a lawyer may have to provide unexecuted documents or 
the draft of a document.  ABA Formal Opinion 471.   

Although a lawyer does not have to bear the expense of copying the file, the cost of 
reproduction or other means of access should be reasonable and reflect the actual costs incurred.  
Florida Ethics Opinion 06-1 (files stored electronically should be easily reproducible and a 
lawyer may charge reasonable copy charges for reproducing copies of documents).  See e.g., The 
Florida Bar v. Dorta, 794 So.2d 606 (Fla. 2001) (Table) (Consent judgment for 30 day 
suspension for a lawyer who charged improper $250 administrative fee for opening file, and 
charged client arbitrary set fees for faxing, long distance, and courier charges without any 
relationship to costs actually incurred).  

Additionally, a lawyer may charge a reasonable amount for the cost of retrieving and 
delivering file materials to a client.  Michigan Ethics Opinion R-019 (2000).  It is advisable that 
these costs and the method used to determine these costs be included in the original written 
representation agreement with the client.   

In appropriate situations, however, a lawyer is entitled to refuse to provide copies of 
material in the file and instead may assert an attorney’s lien.  Such situations include a client’s 
refusal to reimburse a discharged lawyer for the lawyer’s incurred costs or to provide a 
reasonable guarantee to the lawyer that the costs will be repaid at the conclusion of the case.  See 
Florida Ethics Opinion 71-57.  While in such a situation it may be ethically permissible for a 



lawyer to assert a lien with respect to materials in a case file, the validity and extent of the lien is 
a question of law to be decided by the courts. 

Florida common law recognizes two types of attorney’s liens: the charging lien and the 
retaining lien.  The charging lien may be asserted when a client owes the lawyer for fees or costs 
in connection with a specific matter in which a suit has been filed.  To impose a charging lien, 
the lawyer must show:  (1) a contract between lawyer and client; (2) an understanding for 
payment of attorney’s fees out of the recovery; (3) either an avoidance of payment or a dispute 
regarding the amount of fees; and (4) timely notice. Daniel Mones, P.A. v. Smith, 486 So.2d 559, 
561 (Fla. 1986).  The lawyer should give timely notice of the asserted charging lien by either 
filing a notice of lien or otherwise pursuing the lien in the underlying suit.  The latter approach is 
preferred. 

Unlike a charging lien, a retaining lien may be asserted with respect to amounts owed by 
a client for all legal work done on the client’s behalf regardless of whether the materials upon 
which the retaining lien is asserted are related to the matter in which the outstanding charges 
were incurred.  A retaining lien may be asserted on file materials as well as client funds or 
property in the lawyer’s possession, and may be asserted whether or not a suit has been filed. 
Mones, 486 So.2d at 561. 

A lawyer’s right to assert a lien may be limited, however, by the ethical obligation to 
avoid foreseeable prejudice to the client’s interests.  What papers or documents must be 
furnished to a client in a particular case in order to avoid prejudicing the client’s interest therein 
will necessarily depend on the specific facts and circumstances involved. 

A related issue often arising when a lawyer is discharged is the amount of fee to which 
the discharged lawyer is entitled.  In Rosenberg v. Levin, 409 So.2d 1016 (Fla. 1982), the Florida 
Supreme Court held that a lawyer employed under a valid contract who is discharged without 
cause before conclusion of the matter can recover only the reasonable value of the lawyer’s 
services, limited by the maximum contract fee.  In contingency fee cases, this quantum meruit 
action arises only upon successful occurrence of the contingency.  Therefore, a lawyer may not 
ethically assert a retaining lien for fees allegedly owed in a contingent fee case unless and until 
the contingency has occurred.  See The Florida Bar v. Doe, 550 So.2d 1111 (Fla. 1989).  
Similarly, if lawyer and client have agreed that the client’s repayment of advanced costs and 
expenses is to be contingent on the outcome of the matter, then the lawyer may not ethically 
assert a retaining lien for outstanding costs prior to the occurrence of the contingency. 


