
Proposed amendments to Rule 1.440 (Setting 
Action for Trial) and Rule 1.500 (Defaults and 

Final Judgements Thereon) 

The Civil Rules Committee invites comments on the proposed 
rule amendment anticipated to be included in a report to the Court 
regarding Rule 1.440 (Setting Action for Trial) and Rule 1.500 
(Defaults and Final Judgements Thereon). The full text of the 
proposal can be found below and on The Florida Bar’s website at 
www.floridabar.org/rules/ctproc/.  

Interested persons have until November 30, 2021, to submit 
any comments, electronically, to Jason Stearns, Chair of the Civil 
Rules Committee, at jstearns@freeborn.com, and to the Rules 
Attorney, Mikalla Davis, at midavis@floridabar.org. 

Rule 1.440 
(Setting 
Action for 
Trial) 

22-1-8 In the third sentence of subdivision (c), 
a comma is deleted after “liquidated,” 
“and when otherwise required by rule 
1.500(e)” is added and “who are in” is 
replaced by “against who a default has 
been entered” to harmonize with the 
Rule 1.500 amendments and to reflect 
the defaulted party’s right to receive 
notices of a trial.  

Indicated in double underline are 
amendments made to this rule in a 
case pending before the court, adding 
“General Practice and” before “Judicial 
Administration” to reflect the new 
name of the rule set.  

Rule 1.500 
(Defaults and 
Final 

23-2-2 In subdivision (a), the existing 
sentence is rewritten to clarify that a 
party seeking relief must serve a 
motion for default on the party to be 
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Judgements 
Thereon) 

defaulted before a default can be 
entered by the clerk. A new sentence is 
added to clarify that a clerk must 
enter the default after the party 
seeking relief files and serves a motion 
requesting a default. This clarifies any 
suggestion the current subdivision 
may have made regarding a clerk 
entering a default even when no 
motion by the party is made. 

Subdivision (b) is rewritten to be 
consistent with Rule 1.080 and Rule 
2.516 that require a party to receive 
every document filed until default has 
been entered.  

In the subdivision (c) title, “right to 
receive service of documents” is added 
as the Committee suggests 
amendments to the subdivision 
regarding a defaulted party’s right to 
receive documents.  

Added a new sentence to subdivision 
(c) to clarify that the defaulted party is 
entitled to receive all documents filed 
or served in the case until the default 
is entered. 

Also, in subdivision (c), “in default” is 
replaced by “against whom a default 
has been entered” for greater clarity 
for the reader.  

In subdivision (e), the unnecessary 
“or” is deleted and commas added for 
grammar throughout the subdivision. 
“Effectuate it” is also deleted as it is 
unnecessary. The subdivision is 



 

RULE 1.440. SETTING ACTION FOR TRIAL 

(a) When at Issue. An action is at issue after any motions 
directed to the last pleading served have been disposed of or, if no 
such motions are served, 20 days after service of the last pleading. 
The party entitled to serve motions directed to the last pleading may 
waive the right to do so by filing a notice for trial at any time after 
the last pleading is served. The existence of crossclaims among the 
parties shall not prevent the court from setting the action for trial 
on the issues raised by the complaint, answer, and any answer to a 
counterclaim. 

(b) Notice for Trial. Thereafter any party may file and serve 
a notice that the action is at issue and ready to be set for trial. The 
notice shall include an estimate of the time required, whether the 
trial is to be by a jury or not, and whether the trial is on the original 
action or a subsequent proceeding. The clerk shall then submit the 
notice and the case file to the court. 

(c) Setting for Trial. If the court finds the action ready to be 
set for trial, it shall enter an order fixing a date for trial. Trial shall 
be set not less than 30 days from the service of the notice for trial. 
By giving the same notice the court may set an action for trial. In 
actions in which the damages are not liquidated, and when 
otherwise required by rule 1.500(e), the order setting an action for 
trial shall be served on parties who are inagainst whom a default 
has been entered in accordance with Florida Rule of General 
Practice and Judicial Administration 2.516. 

broken up in two sentences and a new 
preference to the last sentence is 
added for clarity for the reader. 
Subdivision (e) was amended to make 
clear that there are several 
circumstances that require notice to a 
defaulted party before a trial can be 
held.   



(d) Applicability. This rule does not apply to actions to 
which chapter 51, Florida Statutes (1967), applies or to cases 
designated as complex pursuant to rule 1.201. 

Committee Notes 

1972 Amendment. All references to the pretrial conference 
are deleted because these are covered in rule 1.200. 

1980 Amendment. Subdivision (b) is amended to specify 
whether the trial will be on the original pleadings or subsequent 
pleadings under rule 1.110(h). 

1988 Amendment. Subdivision (c) was amended to clarify a 
confusion regarding the notice for trial which resulted from a 1968 
amendment.  

2012 Amendment. Subdivision (c) is amended to reflect the 
relocation of the service rule from rule 1.080 to Fla. R. Jud. Admin. 
2.516. 

Court Commentary 

1984 Amendment. Subdivision (a) is amended by adding a 
sentence to emphasize the authority given in rule 1.270(b) for the 
severing of issues for trial. 

Subdivision (c) is amended to delete the reference to law 
actions so that the rule will apply to all actions in which 
unliquidated damages are sought. 

  



RULE 1.500. DEFAULTS AND FINAL JUDGMENTS THEREON 

(a) By the Clerk. When a party against whom affirmative 
relief is sought has failed to file or serve any document in the 
action, the party seeking relief may file and serve a motion for 
default after the required time for a response has expiredhave the 
clerk enter a default against the party failing to serve or file such 
document. The clerk must enter a default upon the filing of a 
motion for default if the party against whom affirmative relief has 
been sought has failed to file or serve any document. 

(b) By the Court. When a party against whom affirmative 
relief is sought has failed to plead or otherwise defend as provided 
by these rules or any applicable statute or any order of court, the 
party seeking relief may file and serve a motion for default. The 
court may then enter a default against sucha party against who 
affirmative relief is sought; provided that if such party has filed or 
served any document in the action, that party must be served with 
notice of the application for default. 

(c) Right to Plead and Right to Receive Service of 
Documents. Until a default is entered against a party, all 
documents filed in the action or otherwise required to be served 
must be served on that party. A party may plead or otherwise 
defend at any time before default is entered. If a party against who a 
default has been enteredin default files any document after the 
default is entered, the clerk must notify the party of the entry of the 
default. The clerk must make an entry on the progress docket 
showing the notification. 

(d) Setting aside Default. The court may set aside a default, 
and if a final judgment consequent thereon has been entered, the 
court may set it aside in accordance with rule 1.540(b). 

(e) Final Judgment. Final judgments after default may be 
entered by the court at any time, but no judgment may be entered 
against an infant or incompetent person unless represented in the 
action by a general guardian, committee, conservator, or other 
representative who has appeared in it or unless the court has made 
an order under rule 1.210(b) providing that no representative is 



necessary for the infant or incompetent. If it is necessary to take an 
account, or to determine the amount of damages, or to establish the 
truth of any averment by evidence or to make an investigation of 
any other matter to enable the court to enter judgment or to 
effectuate it, the court may receive affidavits, make references, or 
conduct hearings as it deems necessary. After notice to the 
defaulted party of any evidentiary hearing on the above matters and 
of any trials, and after service of the trial order in these 
circumstances, the court and must accord a right of trial by jury to 
the parties when required by the Constitution or any statute. 

Court Commentary 

1984 Amendment. Subdivision (c) is amended to change the 
method by which the clerk handles papers filed after a default is 
entered. Instead of returning the papers to the party in default, the 
clerk will now be required to file them and merely notify the party 
that a default has been entered. The party can then take whatever 
action the party believes is appropriate. 

This is to enable the court to judge the effect, if any, of the 
filing of any paper upon the default and the propriety of entering 
final judgment without notice to the party against whom the default 
was entered. 
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