
Proposed amendments to and creation of 
standard jury instructions in civil cases on 

tortious interference 
  

The Supreme Court Committee on Standard Jury Instructions in Civil 
Cases proposes amendments to standard jury instructions 408.2 (Summary of 
Claims or Contentions), 408.4 (Legal Cause), 408.5 (Issues on Plaintiff’s Claim 
— Interference with Contract not Terminable at Will), and 408.6 (Issues on 
Plaintiff’s Claim — Interference with Business Relations or with Contract 
Terminable at Will), and the adoption of standard jury instructions 408.7 
(Affirmative Defense — Competition), 408.8 (Affirmative Defense — Financial 
Interest), 408.9 (Unjustified Conduct — Malice), 408.10 (Burden of Proof on 
Defense Issue), and  408.11 (Tortious Interference Damages). 

 
Interested parties have until January 31, 2022, to submit comments 

electronically to the Chair of the Committee, Daniel B. Rogers, at Shook, Hardy 
& Bacon, LLP, 201 S. Biscayne Blvd., Suite 3200, Miami, FL, 33131-4332, 
drogers@shb.com, and a copy to The Florida Bar Liaison for the Committee, Krys 
Godwin, The Florida Bar, 651 E. Jefferson Street, Tallahassee, FL 32399-6523, 
kgodwin@floridabar.org. 

 
408.2 SUMMARY OF CLAIMS OR CONTENTIONS 

The claims [and defenses] in this case are as follows. (Claimant) claims 
that (defendant) intentionally and unjustifiably interfered with (claimant’s) 
[contract] [or] [business relations] with (nameperson or entity) which caused 
harm to (claimant).  

(Defendant) denies that claim [and also claims that (describe any 
affirmative defenses)]. 

The parties must prove all claims [and defenses] by the greater weight 
of the evidence. I will now define some of the terms you will use in deciding 
this case. 

 

408.4 LEGAL CAUSE 
 

a.  Legal cause generally: 
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Interference with [a contract] [a business relationship] is a cause of 
[loss] [injury] [or] [damage] if it directly and in natural and continuous 
sequence produces or contributes substantially to producing such [loss] 
[injury] [or] [damage], so that it can reasonably be said that, but for the 
interference with [a contract] [a business relationship], the [loss] [injury] [or] 
[damage] would not have occurred. 
   
b.  Concurring cause: 
 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] 
interference with [a contract] [a business relationship] need not be the only 
cause. Interference with [a contract] [a business relationship] may be a legal 
cause of [loss] [injury] [or] [damage] even though it operates in combination 
with [the act of another] [some natural cause] [or] [some other cause], if the 
interference with [a contract] [a business relationship] contributes 
substantially to producing such [loss] [injury] [or] [damage]. 
 
c.  Intervening cause: 
 
Do not use the bracketed first sentence if this instruction is preceded by the 
instruction on concurring cause:* 
 

*[In order to be regarded as a legal cause of [loss] [injury] [or] [damage], 
interference with [a contract] [a business relationship] need not be its only cause.] 
Interference with [a contract] [a business relationship] may also be a legal cause 
of [loss] [injury] [or] [damage] even though it operates in combination with [the act 
of another] [some natural cause] [or] [some other cause] occurring after the 
interference with [a contract] [a business relationship] occurs if [such other cause 
was itself reasonably foreseeable and the interference with [a contract] [a business 
relationship] contributes substantially to producing such [loss] [injury] [or] 
[damage]] [or] [the resulting [loss] [injury] [or] [damage] was a reasonably 
foreseeable consequence of the interference with [a contract] [a business 
relationship] and the interference with [a contract] [a business relationship] 
contributes substantially to producing it]. 

 
NOTES ON USE FOR 408.4 

 
1. Instruction 408.4a (legal cause generally) is to be given in all cases. 

Instruction 407.6b (concurring cause), to be given when the court considers it 
necessary, does not set forth any additional standard for the jury to consider in 
determining whether the tortious interference with a business relationship was a 
legal cause of damage but only negates the idea that a defendant is excused from 
the consequences of his or her tortious interference with a business relationship 
by reason of some other cause concurring in time and contributing to the same 
damage. Instruction 408.4c (intervening cause) is to be given only in cases in 
which the court concludes that there is a jury issue as to the presence and effect 
of an intervening cause. 



 
2. The jury will properly consider instruction 408.4a not only in 

determining whether defendant’s tortious interference with a business 
relationship is actionable but also in determining whether claimant’s conduct 
contributed as a legal cause to claimant’s damage, thus reducing recovery. 

 
3.  Instruction 408.4(b) (concurring cause) must be given whenever there 

is a contention that some other cause may have contributed, in whole or part, to 
the occurrence or resulting injury. If there is an issue of aggravation of a 
preexisting condition or of subsequent injuries/multiple events, instruction 
501.5a or b should be given as well. See Hart v. Stern, 824 So.2d 927, 932–34 
(Fla. 5th DCA 2002); Marinelli v. Grace, 608 So.2d 833, 835 (Fla. 4th DCA 1992)is 
not intended to be given in all cases, but rather should be given only in cases 
where the evidence supports the instruction.  It does not set forth any additional 
standard for the jury to consider in determining whether the tortious interference 
with a business or contractual relationship was a legal cause of damage, but 
only negates the idea that a defendant is excused from the consequences of his 
or her tortious interference with a business or contractual relationship because 
of some other cause concurring in time and directly contributing to the same 
damage or loss. 

 
3.  The case law supporting intervening cause in the prior version of this 

instruction was based on negligence law, not intentional tort law. There is no 
reported Florida case applying intervening cause in the context of intentional 
interference. Pending further development of the law, the committee has removed 
from this section the intervening cause instruction. An intervening cause 
instruction is still located at instruction 401.12. 
 

4. Instruction 408.4c (intervening cause) embraces two situations in which 
tortious interference with a business relationship may be a legal cause notwith-
standing the influence of an intervening cause: (1) when the damage was a 
reasonably foreseeable consequence of the tortious interference although the 
other cause was not foreseeable, Mozer v. Semenza, 177 So.2d 880 (Fla. 3d DCA 
1965), and (2) when the intervention of the other cause was itself foreseeable, 
Gibson v. Avis Rent-A-Car System, Inc., 386 So.2d 520 (Fla. 1980). 

 
5. “Probable” results. The committee recommends that the jury not be 

instructed that the damage must be such as would have appeared “probable” to 
the actor or to a reasonably careful person at the time of the tortious interference. 
In cases involving an intervening cause, the term “reasonably foreseeable” is 
used in place of “probable.” The terms are synonymous and interchangeable. See 
Sharon v. Luten, 165 So.2d 806, 810 (Fla. 1st DCA 1964); Prosser, Torts 291 (3d 
ed.); 2 Harper & James, The Law of Torts 1137. 
 



6. The term “substantially” is used throughout the instruction to describe 
the extent of contribution or influence tortious interference must have in order 
to be regarded as a legal cause. “Substantially” was chosen because the word 
has an acceptable common meaning and because it has been approved in Florida 
as a test of causation not only in relation to defendant’s conduct,. Loftin v. 
Wilson, 67 So.2d 185, 191 (Fla. 1953), but also in relation to a plaintiff’s 
comparative negligence, Shayne v. Saunders, 176 So. 495,498 (Fla. 1937). 



408.5 ISSUES ON PLAINTIFF’S CLAIM — INTERFERENCE WITH 
CONTRACT NOT TERMINABLE AT WILL 

 
The issues for you to decide on (claimant’s) claim against (defendant) are 

whether (defendant) intentionally and unjustifiably interfered with a 
contract between (claimant) and (nameperson or entity); and, if so, whether 
such interference was a legal cause of [loss] [injury] [or] [damage] to 
(claimant). 

 
To be liable for interfering with the contractual relationship between 

(claimant) and (person or entity), (defendant) must have acted intentionally to 
interfere with the contractual relationship. A person interferes with a 
contract between two [or more] other persons if he or she induces or 
otherwise causes one of them to breach or refuse to perform the contract. 
Therefore, (defendant) must have known of the existence of the contractual 
relationship, and [he] [she] [it] must have either intended to induce or 
otherwise cause the breach of the contractual relationship or acted 
knowing that [his] [her] [its] actions were likely to cause that result.  

 
(Defendant) must have also acted unjustifiably. (Claimant) must prove 

that (defendant) acted unjustifiably because (defendant) [violated a statute]; 
[committed a tort]; or [committed other improper acts]. 

 
A person who interferes with a contract between two [or more] other 

persons if he or she induces or otherwise causes one of them to breach or 
refuse to perform the contractanother’s contractual relationship using 
ordinary business methods of competition does not interfere improperly. 
But one who uses [physical violence] [misrepresentations] [illegal conduct] 
[threats of illegal conduct] [or] [(identify other improper conduct)] has no 
privilege to use those methods, and interference using such methods is 
improper. 

 
Intentional interference with another person’s contract is improper. 

Interference is intentional if the person interfering knows of the contract 
with which he or she is interfering, knows he or she is interfering, and 
desires to interfere or knows that interference is substantially certain to 
occur as a result of his or her action. 
 

If the greater weight of the evidence does not support (claimant’s) 
claim, then your verdict should be for (defendant). However, if the greater 
weight of the evidence supports (claimant’s) claim, [then your verdict should 
be for (claimant) and against (defendant)] [then you shall consider the 
defense[s] raised by (defendant)]. 

 
If you find for (defendant), you will not consider the matter of damages. 

But, if you find for (claimant), you should award (claimant) an amount of 



money that the greater weight of the evidence shows will fairly and 
adequately compensate (claimant) for the [loss] [injury] [or] [damage] that 
was caused by the intentional interference.  
 

NOTES ON USE FOR 408.5 
 
1. Instruction 408.5 is for cases involving a contract not terminable at 

will. If there are factual disputes as to the existence or the non-terminable nature 
of a contract, an instruction submitting those preliminary issues must precede 
instruction 408.5 and it should be modeled on instruction 401.14416.1 et seq. 
of the Standard Jury Instructions in Contract & Business Cases. If one or more 
of these preliminary issues has been tried but the court determines it as a matter 
of law, the court should give a preemptive instruction modeled on. An example 
of a preemptive charge can be found at instruction 401.13. 

 
2. Instruction 408.5 is intended to apply to the majority of applies to 

cases where the issue to be determined is whether the defendant has 
intentionally interfered with a contract not terminable at will. In most such 
cases, there is no “justification” or “privilege.”; Ttherefore, if the interference is 
“intentional,” it is likewise “improper.” However, in certain relatively rare factual 
situations, interference with a contract not terminable at will may be justified or 
privileged and, therefore, proper even though intentional, see, e.g., RESTATEMENT 
(2D) OF TORTS, §§770 (“Actor Responsible for Welfare of Another”), 772 (“Advice as 
Proper or Improper Interference”), 773 (“Asserting Bona Fide Claim”), 774 
(“Agreement Illegal or Contrary to Public Policy”). See generally, id. §767; W. 
Prosser, Law of Torts, §129, at 942–44 (4th ed. 1971). In such cases, instruction 
408.5 will have toshould be modified. See also the affirmative defense 
instructions 408.7 and 408.8. 

 
3. For simplicity, the committee used the terms “proper” and “improper” 

rather than “tortious,” “wrongful,” “justified,” or “privileged” interference. 
Depending on the nature of the interference and the relations between claimant 
and the third parties, the burden of proof on this issue may be upon either 
claimant, to prove the interference was improper, or upon defendant, to prove it 
was proper. See Tamiami Trail Tours, Inc. v. Cotton, 463 So.2d 1126 (Fla. 1985); 
Heavener, Ogier Services, Inc. v. R. W. Florida Region, Inc., 418 So.2d 1074 (Fla. 
5th DCA 1982); Wackenhut Corp. v. Maim/one, 389 So.2d 656 (Fla. 4th DCA 
1980). See also RESTATEMENT (2D) OF TORTS §§767 et seq. See further, instruction 
408.6 and Note 3.For a discussion of “unjustifiably,” see GNB, Inc. v. United 
Danco Batteries, Inc., 627 So.2d 492, 494 (Fla. 2d DCA 1993) (Altenbernd, J., 
dissenting). The majority opinion in GNB stated that “the dissent’s explanation 
of the applicable law [was] entirely correct,” while disagreeing with the dissent’s 
view of the evidence and its conclusion that appellant was entitled to a directed 
verdict. Id. at 493.  
 



4. Ill will, malice, or fraud is not an essential element of the claimant’s 
claim where there is an intentional interference with a contract right or business 
relationship. McDonald v. McGowan, 402 So.2d 1197, 1201 (Fla. 5th DCA 1981); 
Ethyl Corp. v. Balter, 386 So.2d 1220, 1225 (Fla. 3d DCA 1980) (“[I]t is irrelevant 
whether the person who takes authorized steps to protect his own interests does 
so while also harboring some personal malice or ill-will towards the plaintiff that 
is, in this context, that Ethyl’s employees, while attempting to protect its 
economic situation, also may have happened to dislike Balter personally.”) 
 

5. The two most common bases for interference claimed to be “proper” or 
“justified” are the defendant’s competitive purposes or financial interest in the 
business of the third person whose relationship with claimant was interrupted. 
See RESTATEMENT (SECOND) OF TORTS §§768, 769. The committee has therefore 
included in instructions 408.7 and 408.8 the substance of the issues to be 
considered in those situations. The committee has not attempted to include the 
substance of any other issues on this point, e.g., id. §767, which may control 
other cases or a First Amendment privilege. In such cases, instructions like 
408.7 and 408.8 should be modified accordingly. 

 
 

408.6 ISSUES ON PLAINTIFF’S CLAIM — INTERFERENCE WITH 
BUSINESS RELATIONS OR WITH CONTRACT TERMINABLE AT WILL 

 
The issues for you to decide on (claimant’s) claim against (defendant) 

are whether (defendant) improperly and intentionally and unjustifiably 
interfered with business relations between (claimant) and (nameperson or 
entity) and, if so, whether such interference was a legal cause of [loss] 
[injury] [or] [damage] to (claimant). 
 

The first issue you will decide is whether (defendant) interfered with 
(claimant’s) business relations with (name) by inducing or otherwise causing 
(name) [not to enter into a contract with (claimant)] [not to continue doing 
business with (claimant)] [to terminate or bring to an end a contract which 
(name) was not bound to continue with (claimant)] [(describe other 
interference)]. 

 
If the greater weight of the evidence does not show that (defendant) 

interfered with (claimant’s) business relations, your verdict should be for 
(defendant). 

 
[However, if the greater weight of the evidence shows that (defendant) 

did [interfere with (claimant’s) business relations with (name)] [cause (name) 
to cease doing business with (claimant)], you must then decide whether 
(defendant’s) interference was improper. 

 



A person who enjoys business relations with another is entitled to 
protection from improper interference with that relationship. However, 
another [person] [business] is entitled to [compete for the business]N.1 [or]N.2 
[advance [his] [her] [its] own financial interest]N.2 so long as [he] [she] [it] has 
a proper reason or motive and [he] [she] [it] uses proper methods. 

 
A person who interferes with the business relations of another with 

the motive and purpose, at least in part, to advance [or protect]N.2 [his] [her] 
[its] own [business] [or] [financial]N.2 interests, does not interfere with an 
improper motive. But one who interferes only out of spite, or to do injury 
to others, or for other bad motive, has no justification, and the interference 
is improper. 

 
Also, a person who interferes with another’s business relations using 

ordinary business methods [of competition]N.1 does not interfere by an 
improper method. But one who uses [physical violence] 
[misrepresentations] [illegal conduct] [threats of illegal conduct] [or] 
[(identify other improper conduct)]N.4 has no privilege to use those methods, 
and interference using such methods is improper. 

 
If the greater weight of the evidence does not show that (defendant’s) 

interference was improper, your verdict should be for the (defendant). 
 
[However, if the greater weight of the evidence shows that 

(defendant’s) interference was improper, you must finally decide whether 
(defendant’s) interference was intentional.] 

 
[However, if the greater weight of the evidence shows that (defendant) 

did [interfere with (claimant’s) business relations with (name)] [cause (name) 
to cease doing business with (claimant)], you must then decide whether 
(defendant’s) interference was intentional.] 

 
Interference is intentional if the person interfering knows of the 

business relationship with which he is interfering, knows he is interfering 
with that relationship, and desires to interfere or knows that interference 
is substantially certain to occur as a result of his action. 

 
If the greater weight of the evidence does not support (claimant’s) 

claim [that (defendant) intentionally interfered with (claimant’s) [contract] 
[business relationship] with (name),]N.3 then your verdict should be for 
(defendant). 

 
[However, if the greater weight of the evidence supports (claimant’s) 

claim, then your verdict should be for (claimant).] 
 



[However, if the greater weight of the evidence supports (claimant’s) 
claim, then you shall consider (defendant’s) defense. On the defense, the 
issue for your determination is whether (defendant) acted properly in 
interfering as [he] [she] [it] did.] 

 
A party is entitled to [compete for the business]N.1 [or]N.2 [advance [his] 

[her] [its] own financial interest]N.2 so long as [he] [she] [it] has a proper 
reason or motive and [he] [she] [it] uses proper methods. A person who 
interferes with the business relations of another with the motive and 
purpose, at least in part, to advance [or protect]N.2 [his] [her] [its] own 
[business] [or] [financial]N.2 interests, does not interfere with an improper 
motive. But one who interferes only out of spite, or to do injury to others, 
or for other bad motive, has no justification, and the interference is 
improper. 

 
Also, a person who interferes with another’s business relations using 

ordinary business methods [of competition]N.1 does not interfere by an 
improper method. But one who uses [physical violence] [misrepre-
sentations] [illegal conduct] [threats of illegal conduct] [or] [(identify other 
improper conduct)]N.4 has no privilege to use those methods, and interference 
using such methods is improper.] 

 
[However, if the greater weight of the evidence [does not support the 

defense of (defendant) and the greater weight of the evidence] supports  
(claimant’s) claim, then your verdict should be for (claimant).] 

 
If you find for (defendant), you will not consider the matter of 

damages. But, if you find for (claimant), you should award (claimant) an 
amount of money that the greater weight of the evidence shows will fairly 
and adequately compensate (claimant) for the [loss] [or] [damage] that was 
caused by the intentional interference.  
 

To be liable for interfering with the [contractual relationship] 
[business relationship] [prospective business relationship] between 
(claimant) and (person or entity), (defendant) must have acted intentionally to 
interfere with the [contractual relationship] [business relationship] 
[prospective business relationship].  A person interferes with a [contractual 
relationship] [business relationship] [prospective business relationship] 
between two [or more] other persons if [he] [she] [it] induces or otherwise 
causes one of them to [breach the contract] [terminate the relationship] 
[not form the relationship]. Therefore, (defendant) must have known of the 
existence of the [contractual relationship] [business relationship] 
[prospective business relationship], and [he] [she] [it] must have either 
intended to cause the breach of the relationship or acted knowing that [his] 
[her] [its] actions were likely to cause that result. 

 



(Claimant) does not have to prove that [he] [she] [it] had an enforceable 
contract with (person or entity), if [he] [she] [it] can prove that (person or 
entity) would have [complied with] [entered into] the [contractual 
relationship] [business relationship] [prospective business relationship] if 
(defendant) had not improperly interfered.  

 
 (Defendant) must have also acted unjustifiably. (Claimant) must prove 
that (defendant) acted unjustifiably because defendant [violated a statute] 
[committed a tort] [or] [committed other improper acts].  
 

A person who interferes with another’s business relations using 
ordinary business methods of competition does not interfere improperly. 
But one who uses [physical violence] [misrepresentations] [illegal conduct] 
[threats of illegal conduct] [or] [(identify other improper conduct)] has no 
privilege to use those methods, and interference using such methods is 
improper. 

 
If the greater weight of the evidence does not support (claimant’s) 

claim, then your verdict should be for (defendant). However, if the greater 
weight of the evidence supports (claimant’s) claim, [then your verdict should 
be for (claimant) and against (defendant)] [then you shall consider the 
defense[s] raised by (defendant)]. 
 

NOTES ON USE FOR 408.6 
 

1. The bracketed phrases marked N.1 should be given only in cases 
involving a competition defense and not in cases involving only a financial 
interest defenseInterference with identifiable customers must be proved. See 
Ferguson Transportation, Inc. v. North American Van Lines, Inc., 687 So. 2d 821 
(Fla. 1996); Insurance Field Services, Inc. v. White and White Inspection and Audit 
Service, Inc., 384 So. 2d 303 (Fla. 5th DCA 1980). 

 
2. The bracketed phrases marked N.2 should be given only when there is 

a factual issue of whether the defendant interfered to protect his own financial 
interest in the business of anotherA business relationship or prospective 
business relationship does not need to be evidenced by an enforceable contract 
to be the subject of improper interference. Charles Wallace Co. v. Alternative 
Copier Concepts, Inc., 583 So. 2d 396, 397 (Fla. 2d DCA 1991) (“The business 
relationship does not have to be the product of an enforceable contract. Instead, 
an action for intentional interference with a business relationship or expectancy 
will lie if the parties’ understanding would have been completed if the defendant 
had not interfered.”).  

 
3. Pending further development of the law, the committee takes no 

position on whether it is plaintiff’s burden to prove that conduct was improper 



or defendant’s burden to prove that conduct was justified. Bracketed language 
is included to cover both alternatives, depending on what the court decides on 
that issueIll will, malice, or fraud is not an essential element of the claimant’s 
claim where there is an intentional interference with a contract right or business 
relationship. McDonald v. McGowan, 402 So. 2d 1197, 1201 (Fla. 5th DCA 1981); 
Ethyl Corp. v. Balter, 386 So. 2d 1220, 1225 (Fla. 3d DCA 1980) (“[I]t is irrelevant 
whether the person who takes authorized steps to protect his own interests does 
so while also harboring some personal malice or ill-will towards the claimant that 
is, in this context, that Ethyl’s employees, while attempting to protect its 
economic situation, also may have happened to dislike Balter personally.”). 

 
4. Pending further development of the law, the committee takes no 

position as to whether “improper conduct” must either violate a statute or 
constitute a separate tort. Instruction 408.6 poses the “propriety” of the conduct 
as an issue for the jury to decide. The factors listed are not considered by the 
committee to be exclusive and, if the court determines that other factors may be 
considered by the jury, this instruction should be modified accordingly. See, e.g., 
Restatement (2d) of Torts §767. If the court determines as a matter of law that 
the conduct is “improper,” a preemptive instruction modeled after instruction 
401.13 should be given. 

 
5. In cases where a claimant alternatively asserts that the contract is 

either terminable or non-terminable (or involves a prospective business relation), 
the court should give additional instructions to explain the distinctions between 
instructions 408.5 and 408.6 to assist the jury in determining how to apply these 
alternative instructions and their different standards. 

 
6. The two most common bases for interference claimed to be “proper” or 

“justified” are the defendant’s competitive purposes or his financial interest in 
the business of the third person whose relationship with claimant was 
interrupted. See RestatementRESTATEMENT (2D) OF TORTS §§768, 769. The 
committee has therefore included in instructions 408.6408.7 and 408.8 the 
substance of the issues to be considered in those situations. The committee has 
not attempted to include the substance of any other issues on this point, e.g., 
Restatementid. §767, which may control other cases or a First Amendment 
privilege. In such cases, instructions like 408.6408.7 and 408.8 will have 
toshould be modified accordingly. 

 
5. For a discussion of “unjustifiably,” see GNB, Inc. v. United Danco 

Batteries, Inc., 627 So. 2d 492, 494 (Fla. 2d DCA 1993) (Altenbernd, J. 
dissenting). The majority opinion in GNB stated that “the dissent’s explanation 
of the applicable law [was] entirely correct,” while disagreeing with the dissent’s 
view of the evidence and its conclusion that appellant was entitled to a directed 
verdict. Id. at 493.  

 



6. “[T]ortious interference with a contract and tortious interference with 
a business relationship are basically the same cause of action. The only material 
difference appears to be that in one there is a contract and in the other there is 
only a business relationship.” Smith v. Ocean State Bank, 335 So. 2d 641, 642 
(Fla. 1st DCA 1976) (quoted in St. Johns River Water Mgmt. Dist. v. Fernberg 
Geological Services, Inc., 784 So. 2d 500, 504 n. 4 (Fla. 5th DCA 2001)). 

 
 
 

408.7 AFFIRMATIVE DEFENSE — COMPETITION 
  
(Defendant) has asserted that [his] [her] [its] conduct was justified as 

lawful competition. If you find that [(defendant’s) conduct related to 
competition between (defendant) and (claimant)[,]] [and] [(defendant’s) 
conduct was motivated, at least in part, by such competition[,]] [and] 
[(defendant) did not use improper means to compete[,]] [and] [(defendant’s) 
action did not [create] [continue] an unlawful restraint of trade[,]] then 
(defendant’s) conduct was justified. 

 
NOTES ON USE FOR 408.7 

 
1. This instruction may be given when the alleged interference is directed 

at a contract terminable at will or a business relation. See Perez v. Rivera, 534 
So. 2d 914, 916 (Fla. 3d DCA 1988) (“If the defendant can prove that the 
interference was lawful competition—a privilege which the courts recognize when 
a contract is terminable at will—the defendant will not be found to have 
committed the tort of wrongful business interference.”); see also Greenberg v. 
Mount Sinai Med. Ctr. of Greater Miami, Inc., 629 So. 2d 252, 255 (Fla. 3d DCA 
1993) (“[W]hen a contract is terminable at will . . . . a competitor has a privilege 
of interference in order to acquire the business for himself. . . . If a competitor 
proves that the interference was lawful competition he will not be found to have 
committed the tort.”); cf. Wackenhut Corp. v. Maimone, 389 So. 2d 656, 658 (Fla. 
4th DCA 1980) (“Competition for business is not per se an actionable interference 
even though it is intentional.”). 

 
2. To defend using the competition privilege, a defendant must prove four 

distinct elements: (a) the relation concerns a matter involved in the competition 
between the defendant and the claimant; (b) the defendant does not employ an 
improper or wrongful means; (c) the defendant’s action does not create or 
continue an unlawful restraint of trade; and (d) the defendant’s purpose is at 
least in part to advance the defendant’s interest in competing with the claimant. 
Weisman v. Southern Wine & Spirits of America, Inc., 297 So. 3d 646, 650 (Fla. 
4th DCA 2020) (quoting RESTATEMENT (2D) OF TORTS § 768); accord Int’l Sales & 
Serv., Inc. v. Austral Insulated Products, Inc., 262 F.3d 1152, 1159 (11th Cir. 
2001). Whether the jury needs to be instructed on each of these four elements 



will depend on the circumstances of each case. In some cases, the court—either 
at the summary judgment or directed verdict stage—may determine as a matter 
of law that one or more of the elements has (or has not) been satisfied. If so, then 
the jury need not be instructed on that particular element. For these reasons, 
the committee has placed each of the four elements in brackets. 
 

3. This instruction, by itself, may not be sufficient when the defense of 
competition is tried. Specifically, the trial court may need to instruct the jury 
further on the meaning of the elements of the defense. For example, the jury may 
need to be instructed on what is and is not an “improper” means; the court may 
want to consult the non-exhaustive list of improper means (physical violence, 
misrepresentations, illegal conduct, and threats of illegal conduct) found in 
instruction 408.6. As another example, the court may need to consult authorities 
outside of these instructions to fashion a proper jury instruction on what is and 
is not an “unlawful restraint on trade.”  
 
 

408.8 AFFIRMATIVE DEFENSE — FINANCIAL INTEREST 
 
(Defendant) has asserted that [his] [her] [its] conduct was justified 

because it occurred during the course of [his] [her] [its] efforts to protect 
[his] [her] [its] own financial interest in the [contract] [business relationship] 
with (claimant). If you find that (defendant’s) conduct was motivated, at least 
in part, by [his] [her] [its] own financial interest in the [contract] [business 
relationship], [and that (defendant) did not use improper means to protect 
its financial interest], then (defendant’s) conduct was justified.  
 

NOTE ON USE FOR 408.8 
 

To defend based on the privilege to protect one’s own financial and 
contractual interests requires that the defendant show improper means were not 
employed. Weisman v. S. Wine & Spirits of Am., Inc., 297 So. 3d 646, 651 (Fla. 
4th DCA 2020). See Security Title Guarantee Corp. of Baltimore v. McDill 
Columbus Corp., 543 So. 2d 852, 855 (Fla. 2d DCA 1989) (“The unchallengeable 
controlling principle is that ‘so long as improper means are not employed, 
activities taken to safeguard or promote one’s own financial . . . interests are 
entirely nonactionable.’” (quoting Ethyl Corp. v. Balter, 386 So. 2d 1220, 1225 
(Fla. 3d DCA 1980)); Genet Co. v. Anheuser Busch, Inc., 498 So. 2d 683 (Fla. 3d 
DCA 1986) (“[T]here can be no claim where the action complained of is 
undertaken to safeguard or promote one’s financial or economic interest.”); see 
also Babson Bros. Co. v. Allison, 337 So. 2d 848, 850 (Fla. 1st DCA 1976) 
(discussing W. Prosser, LAW OF TORTS §129, 944–45 (4th ed. 1971)); Peacock v. 
General Motors Acceptance Corp., 432 So. 2d 142, 144 (Fla. 1st DCA 1983) 
(“GMAC’s privilege to protect its contractual interests is not absolute but is 
instead conditioned upon its employing means that are not improper.”).  



408.9 UNJUSTIFIED CONDUCT — MALICE 
 

If you find that (defendant’s) conduct was justified because (defendant) 
acted to protect or advance [his] [her] [its] own [competitive] [or] [financial] 
interest, then it is immaterial that (defendant) may also have received a 
personal benefit in interfering with (claimant’s) relationship with (person or 
entity). If you find, however, that (defendant’s) conduct was not directed to 
protecting or advancing (defendant’s) [competitive] [or] [financial] interest 
but was directed solely to harm (claimant), even if it also incidentally 
furthered [his] [her] [its] economic interests, then (defendant’s) conduct was 
not justified.   

 
NOTES ON USE FOR 408.9 

 
1. A defendant’s privilege to interfere is not absolute. The defendant is 

divested of the privilege when the defendant “acts solely with ulterior purposes” 
and the advice to terminate is not in the best interest of the third party with 
whom the plaintiff has a business or contractual relationship. O.E. Smith’s Sons, 
Inc. v. George, 545 So. 2d 298 (Fla. 1st DCA 1989); see McCurdy v. Collis., 508 
So. 2d 380 (Fla. 1st DCA 1987) (“A qualified privilege to interfere is not negated 
by concomitant evidence of malice. It is only when malice is the sole basis for 
interference that it will be actionable.”); Ethyl Corp. v. Balter, 386 So. 2d 1220, 
1225-26 (Fla. 3rd DCA 1980) (“[S]ince . . . Ethyl acted in the lawful protection of 
its legitimate interests in receiving the money it was owed and not ‘solely’ out of 
malice, the personal feelings its employees may have had about Balter make no 
difference at all.”); Heavener, Ogier Services, Inc. v. R.W. Florida Region, Inc., 418 
So. 2d 1074, 1077 (Fla. 5th DCA 1982) (“However, there is an exception to this 
exception – referring to the financial interest privilege – even if the contract is 
terminable at will, the interferer’s actions are tortious and actionable if the 
motive is purely malicious and not coupled with any legitimate competitive 
economic interest.”). A defendant is not a stranger to a business relationship, 
and thus cannot be held liable for tortious interference, when it has a 
supervisory interest in how the relationship is conducted or a potential financial 
interest in how a contract is performed. Palm Beach Cty. Health Care Dist. v. Pro. 
Med. Educ., Inc., 13 So. 3d 1090, 1094 (Fla. 4th DCA. 2009). 
 

2. This instruction should be given when there is evidence that the 
interference was directed solely to harm the claimant. 
 

 
408.10 BURDEN OF PROOF ON DEFENSE ISSUES 

 
If the greater weight of the evidence supports the defense, your verdict 

should be for (defendant). However, if the greater weight of the evidence does 



not support the defense and does support (claimant’s) claim, your verdict 
should be for (claimant) and against (defendant). 
 

408.11 TORTIOUS INTERFERENCE DAMAGES 
 

If you find for (defendant), you will not consider the matter of 
damages. But, if you find for (claimant), you should award (claimant) an 
amount of money that the greater weight of the evidence shows will fairly 
and adequately compensate (claimant) for such [loss] [or] [damage] as the 
greater weight of the evidence shows was caused by the (defendant’s) 
interference with the [contractual relationship] [business relation]. 

 
If you find for (claimant), you shall consider the following elements of 

damage: 
 
Proceed to Section 500 of these instructions and the Contract and Business Jury 
Instructions for applicable elements of damage, other appropriate damage 
instructions, and instructions on punitive damages, if applicable.  
 

NOTE ON USE FOR 408.11 
 

1. The Supreme Court of Florida stated that the claimant in Ethan Allen, 
Inc. v. Georgetown Manor, Inc., 647 So. 2d 812 (Fla. 1984), was entitled to the 
damages “reasonably flowing” from the defendant’s interference with the 
claimant’s existing business relationships. Id. at 815. Florida caselaw, however, 
does not delineate the types of damages that are recoverable for tortious 
interference claims.   

 
2. The committee takes no position on the types of recoverable 

damages for tortious interference claims. One view is expressed by the 
RESTATEMENT (2D) OF TORTS § 774A. It provides for recovery of: 
 

(a) the pecuniary loss of the benefits of the contract or the 
prospective relation; 

 
(b) consequential losses for which the interference is a legal cause; 

and 
 
(c) actual harm to reputation, if it is reasonably to be expected to 

result from the interference. 
 

Moreover, subsection 774A(d) explains that the action for interference with 
contract is one in tort and damages are not based on contract rules, i.e, it is not 
required that the loss incurred be one within the contemplation of the parties to 
the contract itself at the time it was made. The claimant can also recover for 



consequential harms, provided they were legally caused by the defendant’s 
interference. 
 

3. A problem with damages in the context of intentional interference 
claims is whether they can be proved with a reasonable degree of certainty. See 
general discussion in RESTATEMENT (2D) OF TORTS § 912, especially comments d 
and f. Florida has significant case law on the claimant’s burden of proof on 
damages. See, e.g., Ethan Allen, 647 So. 2d at 812; Insurance Field Services, Inc. 
v. White and White Inspections and Audit Services, Inc., 384 So. 2d 303 (Fla. 5th 
DCA 1980); Ferguson Transportation, Inc. v. North American Van Lines, Inc., 687 
So. 2d 821 (Fla. 1996). 


	408.2 SUMMARY OF CLAIMS OR CONTENTIONS
	NOTES ON USE FOR 408.4

