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403.18  DEFENSE ISSUES
If, however, the greater weight of the evidence supports [(claimant’s) claim] [one or more of (claimant’s) claims], then you shall consider the defense[s] raised by (defendant).
On the [first]* defense, the issue[s] for you to decide [is] [are]:
*The order in which the defenses are listed below is not necessarily the order in which the instruction should be given.
a.	Comparative Negligence:
whether (claimant or person for whose injury or death claim is made) was [himself] [herself] negligent *in (describe alleged negligence) and, if so, whether that negligence was a contributing legal cause of the injury or damage to (claimant).
*If the jury has not been previously instructed on the definition of negligence, instruction 401.4 should be inserted here.
b.	Apportionment of fault:
whether (identify additional person(s) or entit(y)(ies)) [was] [were] also [negligent] [at fault] [responsible] [(specify other type of conduct)]; and, if so, whether that [negligence] [fault] [responsibility] was a contributing legal cause of [loss] [injury] [or] [damage] to (claimant, decedent, or person for whose injury claim is made).
c.	Learned intermediary defense to failure to warn claims for products supplied through an intermediary:
whether (the defendant) provided reasonable instructions or warnings to (intermediary) and reasonably relied upon [it] [him] [her] to provide reasonable instructions or warnings to the user of (the product).
In determining whether (defendant) reasonably relied on (intermediary) to provide reasonable instructions or warnings to users of (the product), you may consider the nature and significance of the risk involved in using the product, the likelihood that (intermediary) would convey the instructions or warnings to the user of (the product), and the feasibility and effectiveness of (defendant) directly warning the user.
NOTES ON USE FOR 403.18
1.	Comparative negligence is a defense to strict liability claims if based on grounds other than the failure of the user to discover the defect or to guard against the possibility of its existence. West v. Caterpillar Tractor Co., 336 So. 2d 80, 90 (Fla. 1976). 
2.	The “patent danger doctrine” is not an independent defense but, to the extent applicable (see note 1), it is subsumed in the defense of comparative negligence. Auburn Machine Works Inc. v. Jones, 366 So. 2d 1167 (Fla. 1979).
3.	Apportionment of fault. See F.S. 768.81; Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993). In most cases, use of the term “negligence” will be appropriate. If another type of fault is at issue, it may be necessary to modify the instruction and the verdict form accordingly. In strict liability cases, the term “responsibility” may be the most appropriate descriptive term.
4.	Learned intermediary defense. See Aubin v. Union Carbide Corp., 177 So. 3d 489, 515–16 (Fla. 2015). The list of factors set forth in this instruction is not exclusive and may be modified to fit the facts of the case.
5.	Government Rules Defense. F.S. 768.1256 provides for a rebuttable presumption in the event of compliance or noncompliance with government rules. The statute does not state whether the presumption is a burden-shifting or a vanishing presumption. See F.S. 90.301–90.304; Universal Insurance Co. of North America v. Warfel, 82 So. 3d 47 (Fla. 2012); Birge v. Charron, 107 So. 3d 350 (Fla. 2012). Pending further development in the law, the committee offers no standard instruction on this presumption, leaving it up to the parties to propose instructions on a case-by-case basis.
6.	Unavoidable unsafe defense. The committee has not proposed a standard instruction patterned after Restatement (Second) of Torts § 402A (1965), comment k (unavoidably unsafe products) pending further development in the law. Thus far, comment k has only been applied in Florida to medical devices, drugs, and vaccines, see Adams v. G.D. Searle & Co., 576 So. 2d 728, 733 (Fla. 2nd DCA 1991) (medical device), and has not been extended to any other class of product.
(Adopted March 26, 2015; amended 290 So. 3d 840 (Fla. 2020); August 13, 2021.)


