403.7  STRICT LIABILITY 
a.	Manufacturing defect
A product is defective because of a manufacturing defect if it is in a condition unreasonably dangerous to [the user] [a person in the vicinity of the product] and the product is expected to and does reach the user or consumer without substantial change affecting that condition.
A product is unreasonably dangerous because of a manufacturing defect if it is different from its intended design and fails to perform as safely as the intended design would have performed.
b.	Design defect
A product is defective because of a design defect if it is in a condition unreasonably dangerous to [the user] [a person in the vicinity of the product] and the product is expected to and does reach the user without substantial change affecting that condition.
A product is unreasonably dangerous because of its design if [the product fails to perform as safely as an ordinary consumer would expect when used as intended or when used in a manner reasonably foreseeable by the manufacturer] [or] [the risk of danger in the design outweighs the benefits].
[In deciding whether (the product) was defective because of a design defect, you shall consider the state-of-the-art of scientific and technical knowledge and other circumstances that existed at the time of (the product’s) manufacture, not at the time of the [loss] [injury] [or] [damage].]
NOTES ON USE FOR 403.7
1.	Consumer expectations test; risk/benefit test. See Aubin v. Union Carbide Corp., 177 So. 3d 489, 512 (Fla. 2015) (Consumer expectations test and risk/benefit test are alternative definitions of design defect); Cavanaugh v. Stryker Corp., 308 So. 3d 149 (Fla. 4th  DCA 2020); R.J. Reynolds v. Larkin, 225 So. 3d 886 (Fla. 3d DCA 2017); Font v. Union Carbide Corp., 199 So. 3d 323 (Fla. 3d DCA 2016). When the consumer expectation test is used to define a product defect in a case involving an injury to a bystander or someone not directly using the product, the instruction should be modified to inform the jury that the relevant “ordinary consumer” is the professional or other type of consumer who actually used the allegedly defective product. See Cavanaugh, 308 So. 3d at 156. 
2.	Foreseeability of injured bystander. Strict liability applies to all foreseeable bystanders. When the injured person is a bystander, use the language “a person in the vicinity of the product” instead of “the user.”  Strict liability does not depend on whether the defendant foresaw the particular bystander’s presence.   See West v. Caterpillar Tractor Co. Inc., 336 So. 2d 80, 89 (Fla. 1976) (“Injury to a  bystander is often feasible. A restriction of the doctrine to the users and consumers would have to rest on the vestige of the disappearing privity requirement.”).  See also Sanchez v. Hussey Seating Co., 698 So. 2d 1326 (Fla. 1st DCA 1997). When there is an issue regarding whether the presence of bystanders was foreseeable, additional instructions may be needed.
3.	When strict liability and negligence claims are tried together, to clarify differences between them it may be necessary to add language to the strict liability instructions to the effect that a product is defective if unreasonably dangerous even though the seller has exercised all possible care in the preparation and sale of the product. Restatement (Second) Torts, § 402A(2)(a). In cases involving claims of both negligence and defective design, submission of both claims may result in an inconsistent verdict. See, e.g., Consolidated Aluminum Corp. v. Braun, 447 So. 2d 391 (Fla. 4th DCA 1984); Ashby Division of Consolidated Aluminum Corp. v. Dobkin, 458 So. 2d 335 (Fla. 3d DCA 1984). See also Coba v. Tricam Indus., Inc., 164 So. 3d 637, 648 n. 2 (Fla. 2015); Moorman v. American Safety Equip., 594 So. 2d 795 (Fla. 4th DCA 1992).
4.	In some cases, it may be appropriate to instruct the jury that, in addition to the designer and manufacturer, any distributor, importer, or seller in the chain of distribution is liable for injury caused by a defective product.  Samuel Friedland Family Enterprises v. Amoroso, 630 So. 2d 1067 (Fla. 1994); Rivera v. Baby Trend, Inc., 914 So. 2d 1102 (Fla. 4th DCA 2005); Porter v. Rosenberg, 650 So. 2d 79 (Fla. 4th DCA 1995).
5.	For the state-of-the-art defense see, F.S. 768.1257.
(Adopted March 26, 2015; amended 290 So. 3d 840 (Fla. 2020); amended February 17, 2022.)


