408.5  ISSUES ON PLAINTIFF’S CLAIM — INTERFERENCE WITH CONTRACT NOT TERMINABLE AT WILL

The issues for you to decide on (claimant’s) claim against (defendant) are whether (defendant) intentionally and unjustifiably interfered with a contract between (claimant) and (person or entity); and, if so, whether such interference was a legal cause of [loss] [or] [damage] to (claimant).

To be liable for interfering with the contractual relationship between (claimant) and (person or entity), (defendant) must have acted intentionally to interfere with the contractual relationship. A person interferes with a contract between two [or more] other persons if he or she induces or otherwise causes one of them to breach or refuse to perform the contract. Therefore, (defendant) must have known of the existence of the contractual relationship, and [he] [she] [it] must have either intended to induce or otherwise cause the breach of the contractual relationship or acted knowing that [his] [her] [its] actions were likely to cause that result.

(Defendant) must have also acted unjustifiably. (Claimant) must prove that (defendant) acted unjustifiably because (defendant) [violated a statute]; [committed a tort]; or [committed other improper acts].

A person who interferes with another’s contractual relationship using ordinary business methods of competition does not interfere improperly. But one who uses [physical violence] [misrepresentations] [illegal conduct] [threats of illegal conduct] [or] [(identify other improper conduct)] has no privilege to use those methods, and interference using such methods is improper.

If the greater weight of the evidence does not support (claimant’s) claim, then your verdict should be for (defendant). However, if the greater weight of the evidence supports (claimant’s) claim, [then your verdict should be for (claimant) and against (defendant)] [then you shall consider the defense[s] raised by (defendant)].

NOTES ON USE FOR 408.5

1.	Instruction 408.5 is for cases involving a contract not terminable at will. If there are factual disputes as to the existence or the non-terminable nature of a contract, an instruction submitting those preliminary issues must precede instruction 408.5 and it should be modeled on instruction 416.1 et seq. of the Standard Jury Instructions in Contract & Business Cases. If one or more of these preliminary issues has been tried but the court determines it as a matter of law, the court should give a preemptive instruction. An example of a preemptive charge can be found at instruction 401.13.

2.	Instruction 408.5 applies to cases where the issue to be determined is whether the defendant has intentionally interfered with a contract not terminable at will. In most such cases, there is no “justification” or “privilege.” Therefore, if the interference is “intentional,” it is likewise “improper.” However, in certain relatively rare factual situations, interference with a contract not terminable at will may be justified or privileged and, therefore, proper even though intentional, see, e.g., Restatement (2d) of Torts §§770 (“Actor Responsible for Welfare of Another”), 772 (“Advice as Proper or Improper Interference”), 773 (“Asserting Bona Fide Claim”), 774 (“Agreement Illegal or Contrary to Public Policy”). See generally, id. §767; W. Prosser, Law of Torts, §§129, 942–44 (4th ed. 1971). In such cases, instruction 408.5 should be modified. See also the affirmative defense instructions 408.7 and 408.8.

3.	For a discussion of “unjustifiably,” see GNB, Inc. v. United Danco Batteries, Inc., 627 So. 2d 492, 494 (Fla. 2d DCA 1993) (Altenbernd, J., dissenting). The majority opinion in GNB stated that “the dissent’s explanation of the applicable law [was] entirely correct,” while disagreeing with the dissent’s view of the evidence and its conclusion that appellant was entitled to a directed verdict. Id. at 493.

4.	Ill will, malice, or fraud is not an essential element of the claimant’s claim where there is an intentional interference with a contract right or business relationship. McDonald v. McGowan, 402 So. 2d 1197, 1201 (Fla. 5th DCA 1981); Ethyl Corp. v. Balter, 386 So. 2d 1220, 1225 (Fla. 3d DCA 1980) (“[I]t is irrelevant whether the person who takes authorized steps to protect his own interests does so while also harboring some personal malice or ill-will towards the plaintiff that is, in this context, that Ethyl’s employees, while attempting to protect its economic situation, also may have happened to dislike Balter personally.”)

	5.	The two most common bases for interference claimed to be “proper” or “justified” are the defendant’s competitive purposes or financial interest in the business of the third person whose relationship with claimant was interrupted. See Restatement (Second) of Torts §§768, 769. The committee has therefore included in instructions 408.7 and 408.8 the substance of the issues to be considered in those situations. The committee has not attempted to include the substance of any other issues on this point, e.g., id., §767, which may control other cases or a First Amendment privilege. In such cases, instructions like 408.7 and 408.8 should be modified accordingly.
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