MODEL INSTRUCTION NO. 3
Automobile collision; comparative negligence; wrongful death damages; Fabre issue
Facts of the hypothetical case:
Mary Smith, as personal representative of the estate of John Smith, deceased, has brought an action against Fast Transport Co. for damages resulting from the instantaneous death of John Smith in a collision between his car and a tractor trailer owned by Fast Transport Co. and driven by Joe Johnson, Fast Transport Co.’s employee. There is no issue as to Fast Transport Co.’s responsibility for any negligence of its driver, Joe Johnson. Questions of negligence, comparative negligence, causation, and damages for the estate and for the benefit of the widow, Mary Smith, and a daughter, Nancy Smith, who is 15 years old are to be submitted to the jury. Additionally, Joe Johnson claims that his actions were due to the negligence of another driver, Bill Jones.
The court’s instruction:
The committee assumes that the court will give these instructions at the beginning of the case and that these instructions will be given again before final argument. When given at the beginning of the case, 202.1 will be used in lieu of 401.1 and these instructions will be followed by the applicable portions of 202.2 through 202.5. See Model Instruction No. 1 for a full illustration of the instruction to be given at the beginning and end of the case. 
[401.1] Members of the jury, you have now heard and received all of the evidence in this case. I am now going to tell you about the rules of law that you must use in reaching your verdict. You will recall at the beginning of the case I told you that if, at the end of the case I decided that different law applies, I would tell you so. These instructions are, however, the same as what I gave you at the beginning and it is these rules of law that you must now follow. When I finish telling you about the rules of law, the attorneys will present their final arguments and you will then retire to decide your verdict. 
[401.2] The claims and defenses in this case are as follows. Mary Smith, as personal representative of the estate of John Smith, claims that Fast Transport Co.’s driver, Joe Johnson, was negligent in the operation of the vehicle he was driving which caused the death of John Smith. 
Fast Transport Co. denies that claim and also claims that John Smith was himself negligent in the operation of his vehicle, which caused his death. Additionally, Fast Transport Co. claims that John Smith’s death was due to negligence of Bill Jones, who is not a party to this case.
The parties must prove their claims by the greater weight of the evidence. I will now define some of the terms you will use in deciding this case.
[401.3] “Greater weight of the evidence” means the more persuasive and convincing force and effect of the entire evidence in the case. 
[401.4] Negligence is the failure to use reasonable care, which is the care that a reasonably careful person would use under like circumstances. Negligence is doing something that a reasonably careful person would not do under like circumstances or failing to do something that a reasonably careful person would do under like circumstances. 
[401.12(a)] Negligence is a legal cause of a death if it directly and in natural and continuous sequence produces or contributes substantially to producing such death, so that it can reasonably be said that, but for the negligence, the death would not have occurred.
[401.12(b)] In order to be regarded as a legal cause of loss, injury, or damage negligence need not be the only cause. Negligence may be a legal cause of death even though it operates in combination with the act of another or some other cause if the negligence contributes substantially to producing such death. 
[401.13(b)] The court has determined and now instructs you that Fast Transport Co. is responsible for any negligence of its employee, Joe Johnson.
[401.18] The issues you must decide on Mary Smith’s claim against Fast Transport Co. are whether Fast Transport Co.’s employee, Joe Johnson, was negligent in the operation of his vehicle, and, if so, whether that negligence was a legal cause of John Smith’s death.
[401.21] If the greater weight of the evidence does not support Mary Smith’s claim, your verdict should be for Fast Transport Co.
[401.22] If, however, the greater weight of the evidence supports Mary Smith’s claim, then you shall consider the defenses raised by Fast Transport Co.
[401.22(a)] On Fast Transport Co.’s first defense, the issues for you to decide are whether John Smith was himself negligent in the operation of his vehicle and, if so, whether that negligence was a contributing legal cause of his death.
[401.22(f)] On Fast Transport Co.’s second defense, the issues for you to decide are whether Bill Jones was also negligent in the operation of his vehicle, and, if so, whether that negligence was a contributing legal cause of John Smith’s death.
[401.23] If the greater weight of the evidence does not support Fast Transport Co.’s defenses and the greater weight of the evidence does supports Mary Smith’s claim, then your verdict should be for Mary Smith as personal representative of the estate of John Smith, in the total amount of the damages sustained by those for whom this action is brought.
If, however, the greater weight of the evidence shows that John Smith, Joe Johnson, or Bill Jones were negligent and that the negligence of one or each contributed as a legal cause to the death of John Smith, you should decide and write on the verdict form what percentage of the total negligence of all parties to this action you apportion to each of them.
[502.1(b)] If your verdict is for Fast Transport Co., you will not consider the matter of damages. But if the greater weight of the evidence supports Mary Smith’s claim, as personal representative of the estate of John Smith, you should determine and write on the verdict form, in dollars, the total amount of loss, injury, or damage which the greater weight of the evidence shows the estate of John Smith and his survivors sustained as a result of his injury and death, including any damages that the estate and the survivors are reasonably certain to incur or experience in the future. 
 [502.2] In determining the damages recoverable on behalf of John Smith’s estate, you shall consider the following elements:
[502.2(b)] The estate’s loss of net accumulations: “Net accumulations” is the part of John Smith’s net income from salary or business after taxes, including pension benefits, which John Smith, after paying his personal expenses and monies for the support of his survivors, would have left as part of his estate if he had lived his normal life expectancy.
[502.2(c)] Medical or funeral expenses due to John Smith’s injury or death which have become a charge against John Smith’s estate.
In determining any damages to be awarded to John Smith’s personal representative for the benefit of John Smith’s survivors, Mary Smith and Nancy Smith, you shall consider certain additional elements of damage for which there is no exact standard for fixing the compensation to be awarded. Any such award should be fair and just in the light of the evidence regarding the following elements: 
 [502.2(d)] Mary Smith’s loss of John Smith’s companionship and protection, and her mental pain and suffering as a result of John Smith’s injury and death. In determining the duration of the losses, you may consider the joint life expectancy of John Smith and Mary Smith, together with the other evidence in the case.
[502.2(e)] The loss by Nancy Smith of parental companionship, instruction and guidance, and her mental pain and suffering as a result of John Smith’s injury and death. In determining the duration of those losses, you may consider the joint life expectancy of John Smith and Nancy Smith, together with the other evidence in the case.
In determining any damages to be awarded John Smith’s personal representative for the benefit of John Smith’s survivors, Mary Smith and Nancy Smith, you shall also consider the following elements: 
[502.2(g)] The loss suffered by survivors Mary Smith and Nancy Smith, by reason of John Smith’s injury and death, of John Smith’s support and services including interest at (legal rate) on any amount awarded for such loss from the date of injury to the date of death. In determining the duration of any future loss, you may consider the joint life expectancy of the survivor and John Smith and the period of minority, ending at age 25, of Nancy Smith. 
In evaluating past and future loss of support and services, you shall consider the survivors’ relationship to John Smith, the amount of John Smith’s probable net income available for distribution to the survivors and the replacement value of John Smith’s services to the survivors. “Support” includes contributions in kind as well as sums of money. “Services” means tasks regularly performed by John Smith for a survivor that will be a necessary expense to the survivor because of John Smith’s death.
 [502.3] Any damages that you find were sustained by John Smith’s estate and by Mary Smith and Nancy Smith shall be separately stated in your verdict.
[502.5] In determining the total amount of damages to John Smith’s estate and his survivors as a result of his injury and death, you should not make any reduction because of the negligence, if any, of John Smith or Bill Jones. The court in entering judgment will make any appropriate reductions.
[502.6(a)] In determining how long John Smith would have lived, had he lived out his normal life, you may consider his life expectancy at the time of his death. The mortality tables received in evidence may be considered in determining how long he may have been expected to live. Mortality tables are not binding on you but may be considered together with other evidence in the case bearing on his health, age and physical condition, before his death, in determining the probable length of his life.
[502.6(b)] In determining the duration of any future loss sustained by Mary Smith and Nancy Smith by reason of the death of John Smith, you may consider the joint life expectancy of Mary Smith, Nancy Smith, and John Smith. The joint life expectancy is that period of time when both the decedent and a survivor would have remained alive. The mortality tables received in evidence may be considered, together with the other evidence in the case bearing on the health, age, and physical condition of each, in determining how long each may be expected to live.
[502.7] Any amount of damages which you allow for the estate’s loss of net accumulations or for loss of John Smith’s support and services in the future should be reduced to its present money value and only the present money value of these future economic damages should be included in your verdict. 
The present money value of future economic damages is the sum of money needed now which, together with what that sum will earn in the future, will compensate Mary Smith and Nancy Smith for these losses as they are actually experienced in future years.
[601.1] In deciding this case, it is your duty as jurors to decide the issues, and only those issues, that I submit for your determination and to answer certain questions I ask you to answer on a special form, called a verdict form. You must come to an agreement about what your answers will be. Your agreed-upon answers to my questions are called your jury verdict.
The evidence in this case consists of the sworn testimony of the witnesses, all exhibits received in the evidence, and all facts that were admitted or agreed to by the parties.
In reaching your verdict, you must think about and weigh the testimony and any documents, photographs, or other material that has been received in evidence. You may also consider any facts that were admitted or agreed to by the lawyers. Your job is to determine what the facts are. You may use reason and common sense to reach conclusions. You may draw reasonable inferences from the evidence. But you should not guess about things that were not covered here. And, you must always apply the law as I have explained it to you. 
[601.2(a)] Let me speak briefly about witnesses. In evaluating the believability of any witness and the weight you will give the testimony of any witness, you may properly consider the demeanor of the witness while testifying; the frankness or lack of frankness of the witness; the intelligence of the witness; any interest the witness may have in the outcome of the case; the means and opportunity the witness had to know the facts about which the witness testified; the ability of the witness to remember the matters about which the witness testified; and the reasonableness of the testimony of the witness, considered in the light of all the evidence in the case and in the light of your own experience and common sense.
[601.2(b)] Some of the testimony before you was in the form of opinions about certain technical subjects.
You may accept such opinion testimony, reject it, or give it the weight you think it deserves, considering the knowledge, skill, experience, training, or education of the witness, the reasons given by the witness for the opinion expressed, and all the other evidence in the case.
[601.5] That is the law you must follow in deciding this case. The attorneys for the parties will now present their final arguments. When they are through, I will have a few final instructions about your deliberations. 
VERDICT
We, the jury, return the following verdict:
1.	Was there negligence on the part of Joe Johnson, Fast Transport Co.’s driver, which was a legal cause of the death of John Smith?
YES 				NO 			
If your answer to question 1 is NO, your verdict is for the defendant, and you should not proceed further, except to date and sign this verdict form and return it to the courtroom. If your answer to question 1 is YES, please answer question 2.
2.	Was there negligence on the part of the decedent, John Smith, which was a legal cause of his death?
YES 				NO 			
3.	Was there negligence on the part of Bill Jones, which was a legal cause of John Smith’s death?
YES 				NO 			
If your answer to either question 2 or 3 is YES, please answer question 4. If your answer to questions 2 and 3 is NO, skip question 4 and answer questions 5, 6, and 7.
4.	State the percentage of any negligence, which was a legal cause of John Smith’s death, that you apportion to:
Joe Johnson (Fast Transit
Co.’s driver)					%
John Smith (decedent) 					%
Bill Jones (other driver) 				%
Total must be 100%
In determining the total amount of damages, do not make any reduction because of the negligence, if any, of the decedent, John Smith or of Bill Jones. If you find that either John Smith or Bill Jones were to any extent negligent, the court in entering judgment will make any appropriate reduction.
Please answer questions 5, 6, and 7.
DAMAGES OF THE ESTATE
5.	What is the total amount of any damages 
sustained by the estate for any medical or 
funeral expenses resulting from John Smith’s injury 
and death and the net accumulations lost by the estate
resulting from John Smith’s injury and death?			$ 		
DAMAGES OF MARY SMITH
6a.	What is the total amount of damages 
sustained by Mary Smith for the loss of 
John Smith’s support and services?					$ 		
6b.	What is the total amount of damages 
sustained by Mary Smith for the loss of her 
husband’s companionship and protection and 
from her pain and suffering as a result of 
John Smith’s injury and death?					$ 		
TOTAL DAMAGES OF MARY SMITH
(add lines 6a and 6b)						$ 		
DAMAGES OF NANCY SMITH
7a.	What is the total amount of any damages 
sustained by Nancy Smith for the loss of John 
Smith’s support and services?						$ 		
7b.	What is the amount of damages 
sustained by Nancy Smith for the loss of 
parental companionship, instruction and 
guidance and Nancy Smith’s pain and 
suffering as a result of John Smith’s injury 
and death?									$ 		
TOTAL DAMAGES OF NANCY SMITH
(add lines 7a and 7b)						$ 		
SO SAY WE ALL, this            day of 			, 2		

					
FOREPERSON
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