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Welcome!

Questions During the Webinar?
Please submit questions to the Q&A

Technical Assistance Needed?
Email: tpsarras@carltonfields.com or call 8 1 3 - 2 2 9 - 4 1 1 4 



Agenda
 12:30 Opening remarks Judge Middlebrooks
 12:40 Complaints and overview Judge Reid/Ray Taseff

 Plaintiffs

 Overview of types of claims

 Defendants

 Relief available

 12:55 Defending claims brought against governments and officers John Bajger/Anne Flanigan/Erica Zaron
 Municipal liability overview – Monell claims

 Defending Claims by arrestees, pre-trial detainees

 Abstention-type Doctrines

 Defense Tactics

 1:25 Practical tips for proving a plaintiff’s case Judge Hunt/Ashley Drumm
 1:45 Trials Judge Middlebrooks/Erica Zaron

 Jury selection (including COVID-19 impacts)

 Common evidentiary and witness issues

 Preservation of issues for appeal

 Verdict forms/special interrogatories

 2:15-2:30 Q&A



Litigating Civil Rights Cases: Litigating Civil Rights Cases: Litigating Civil Rights Cases: Litigating Civil Rights Cases: 
Part TwoPart TwoPart TwoPart Two

Claims brought under the Bill of Rights and civil 

rights statutes against  individual 

officer/official, municipality, county and state 

defendants - §1983 4A false arrest, 4A and 14A 

excessive force and related claims on behalf of 

arrestees and detainees and 8A claims 

(excessive force) on behalf of state prisoners.
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I.I.I.I. PLAINTIFFSPLAINTIFFSPLAINTIFFSPLAINTIFFS

 Arrestees who have been “seized” w/in meaning of 4th Amendment  

(detained/arrested without legal cause) and had successful outcome 

(released without arrest or after arrest, successful court outcome)

 Pre-trial detainees or prisoners who have been subjected to excessive 

physical force 

 Potential Plaintiffs: come from and represent all walks of life



II.II.II.II. PROPER PARTY DEFENDANTS?  PROPER PARTY DEFENDANTS?  PROPER PARTY DEFENDANTS?  PROPER PARTY DEFENDANTS?  
WHO TO SUE? WHO TO SUE? WHO TO SUE? WHO TO SUE? 

 Individual Officer(s): arresting officer(s); officer(s) who used excessive force; officer who stood by

and failed to intervene and stop unlawful conduct by another; supervisory officer(s)

 Do not sue: “Miami Police Officer Jim Smith in his Official Capacity”

 When suing individual officers or government officials state that you are suing them

“individually” or in their “individual capacity”

 Suing individual person in their “official capacity” turns claim into claim against the government

entity that employs them (Monell claim)

 Government Entity: City (City of Miami) or County (Miami Dade County) or Sheriff’s Office

(Broward Sheriff’s Office) or State of Florida

 Note: For Florida County Sheriff’s Office you name as the defendant either “Sheriff Billy Bob,”

the elected sheriff of Collier County or “Collier County Sheriff’s Office” as the proper party

defendant; either means you’re suing the government entity

 Do not sue: “Miami Police Department” or “Mayor Jim Brown”



III.III.III.III. CLAIMSCLAIMSCLAIMSCLAIMS
FOURTH AMENDMENT VIOLATION/FALSE ARREST

 “Plainly, an arrest without probable cause violates the right to be free from an

unreasonable seizure under the Fourth Amendment.” Durruthy v. Pastor, 351 F.3d 1080,

1088 (11th Cir. 2003). Probable cause to arrest exists when the facts within the

knowledge of the officer are sufficient to cause a person of reasonable caution to believe

that an offense has been or is about to be committed.

Madiwale v. Savaiko, 117 F.3d 1321, 1324 (11th Cir. 1997).

 Arguable probable cause: Police officer will be shielded from liability even if he lacked

probable cause for the arrest, as long as he establishes that there was arguable probable

cause to arrest. Davis v. Williams, 451 F.3d 759 (11th Cir. 2006). The arguable probable

cause standard only requires that “under all of the facts and circumstances, an officer

reasonably could—not necessarily would—have believed that probable cause was

present.” Crosby v. Monroe County, 394 F.3d 1328, 1332 (11th Cir. 2004).



FOURTH AMENDMENT VIOLATION:  FOURTH AMENDMENT VIOLATION:  FOURTH AMENDMENT VIOLATION:  FOURTH AMENDMENT VIOLATION:  
EXCESSIVE FORCEEXCESSIVE FORCEEXCESSIVE FORCEEXCESSIVE FORCE

 Test is “objective reasonableness.” Factors: (1) the severity of the crime at issue, (2) whether the

suspect poses an immediate threat to the safety of the officers or others, and (3) whether he is

actively resisting arrest or attempting to evade arrest by flight. Graham v. Connor, 490 U.S. 386,

396, (1989)

 Eleventh Circuit: (1) the need for the application of force, (2) the relationship between the need and

the amount of force used, (3) the extent of the injury inflicted and, (4) whether the force was applied

in good faith or maliciously and sadistically. Hadley v. Gutierrez, 526 F.3d 1324 (11th Cir. 2008).

 Officer’s failure to intervene and to take reasonable steps to protect the victim of another officer's

use of excessive force is liable for his nonfeasance. Velazquez v. City of Hialeah, 484 F.3d 1340

(11th Cir.2007).

 “A claim that any force in an illegal stop is excessive is subsumed in [an] illegal stop claim and is

not a discrete excessive force claim.” This is because “if a stop or arrest is illegal, then there is no

basis for any threat or any use of force ....” Jackson v. Sauls, 206 F.3d 1156, 1171 (11th Cir. 2000).



FOURTH AMENDMENT VIOLATION:  FOURTH AMENDMENT VIOLATION:  FOURTH AMENDMENT VIOLATION:  FOURTH AMENDMENT VIOLATION:  
MALICIOUS PROSECUTIONMALICIOUS PROSECUTIONMALICIOUS PROSECUTIONMALICIOUS PROSECUTION

To prove a claim for malicious prosecution under Florida law, a

plaintiff must prove the following elements: (1) an original

judicial proceeding against the present plaintiff was commenced

or continued; (2) the present defendant was the legal cause of

the original proceeding; (3) a termination of the original

proceeding constituted a bona fide termination of that

proceeding in favor of the present plaintiff; (4) there was an

absence of probable cause for the original proceeding; (5) there

was malice on the part of the present defendant; and, (6) the

plaintiff suffered damages as a result of the original proceeding.

Kingsland v. City of Miami, 382 F.3d 1220 (11th Cir.2004).



14141414thththth AMENDMENT VIOLATIONAMENDMENT VIOLATIONAMENDMENT VIOLATIONAMENDMENT VIOLATION

EXCESSIVE FORCE/PREEXCESSIVE FORCE/PREEXCESSIVE FORCE/PREEXCESSIVE FORCE/PRE----TRIAL DETAINEE TRIAL DETAINEE TRIAL DETAINEE TRIAL DETAINEE 

Kingsley v. Hendrickson, 576 U.S. 389 (2015): pretrial detainee must prove only that force used by

police is excessive according to an objective standard, not that officer was subjectively aware that the

force used was unreasonable.

8888THTHTHTH AMENDMENT VIOLATIONAMENDMENT VIOLATIONAMENDMENT VIOLATIONAMENDMENT VIOLATION
EXCESSIVE FORCE/PRISONER EXCESSIVE FORCE/PRISONER EXCESSIVE FORCE/PRISONER EXCESSIVE FORCE/PRISONER 

Sconiers v. Lockhart, 946 F.3d 1256, 1265–66 (11th Cir. 2020): “the core judicial inquiry” requires us

to consider “whether force was applied in a good-faith effort to maintain or restore discipline, or

maliciously and sadistically to cause harm.”

TWO ELEMENTS: SUBJECTIVE AND OBJECTIVE

Subjective element: “force must have been sadistically and maliciously applied for the very purpose of

causing harm.” Objective element: whether the official's actions were “harmful enough” or “sufficiently

serious” to violate the Constitution. Johnson v. Breeden, 280 F.3d 1308, 1321 (11th Cir. 2002)

““““



Prisoner 14th Amendment Due Process Claims

Right to due process in prison disciplinary 
proceeding?
 For convicted inmates - only when good-time credits are lost, or unless 

punishment is demonstrably harsher than the ordinary conditions on prison life. 
Sandin v. Conner, 515 U.S. 472 (1995);Wolff v. McDonnell, 418 U.S. 539 (1974).

 For Pretrial Detainees - if subjected to conditions that amount to punishment. Bell 
v. Wolfish, 441 U.S. 520 (1979).
Certain minimal requirements apply
(1) Advance notice and opportunity to be heard
(2) Opportunity to call witnesses and present evidence, but no right to cross-

examine witnesses.



Prisoner 14th Amendment Due Process Claims

Prisoner can assert access-to-court claim

 Prisoner must show actual injury =  Inmates efforts to pursue a 
nonfrivolous claim were frustrated or impeded by a deficiency in the 
prison library or a legal assistance program or by an official’s action.  
Barbour v. Haley, 471 F. 3d 1222 (11th Cir. 2006).

 Examples:
 (1) Legal materials seized or confiscated and court deadlines are 

missed as a result. 
 (2) Lack of access to prison law library or inadequate law library 

facilities



Prisoner 14 Amendment Equal Protection Claims

 Equal Protection guaranty extends to prisoners.  
 Example: Claims based upon religious exercise. Smith v. Governor 

for Alabama, 562 F. App’x 806 (11th Cir. 2014)

 Must show
 (1) Official’s intent or purpose to discriminate
 (2) Inmate’s membership in protected class

 A facially neutral policy that has a disproportionate impact on a 
protected group, without more, does not rise to the level of an 
equal protection violation. 



Pleading Standards

What Judges Look For
The same standard is used for failure to state a claim under Fed. R. Civ. 
P. 12(b)(6) as under 28 U.S.C. 1915(e)(2)(B)(ii) – the claim must be 
plausible on its face. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).
The factual allegations, when taken as true, must allow the court to 
draw the reasonable inference that the defendant is liable for the 
alleged misconduct. Wright v. Miranda, 740 F. App’x 692, 694 (11th Cir. 
2018).
“Threadbare recitals of the elements of a cause of action, supported 
by mere conclusory statements, do not suffice. Ashcroft v. Iqbal, 556 
U.S. 662, 678 (2009).



Available Relief 

 Prospective relief - primarily an injunction or declaratory 
judgment

 Nominal Damages – if no more than minimal physical injury
 Compensatory Damages – for actual injury
 Punitive Damages
 Attorneys’ Fees – governed by 42 USC Sec. 1997e(d)(1)-(4)

 Local Rule 7.3(b) requires a certification of a good faith effort to resolve any issues 
regarding attorneys fees by agreement. 



Volunteer Attorney Opportunities
Under 28 USC 1915(e)(1) The Court May Request An Attorney To Represent Any Person Unable To Afford
Counsel.

(1) The Plaintiff’s Claims Must First Meet Threshold Level Of Plausibility - 28 Usc 1915(e)(2)(b)

(2) Even Then, The Court Will Only Appoint Pro Bono Counsel When Exceptional Circumstances Are Present.

The District Court Posts Pro Se Prisoner Cases In Which The Court Believes Appointment Of Counsel Is
Warranted. Https://Www.Flsd.Uscourts.Gov/Assistance-litigation-expenses-pro-bono. And Attorneys Can
Register To Receive An Email When A New Case Is Added To The List.

The Court Can Provide For Reimbursement Of The Volunteer Attorney Expenses Up To $7,500, In Litigation
Expenses Where Needed, If The Costs Are Not Recovered From The Defendant. The Volunteer Attorney
Would Need To Apply To The District Court For Reimbursement. The Court Can Also Provide Errors And
Omissions Insurance.



Section 1983 Monell Claims 
Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, or any state or territory or the 
district of columbia, subjects, or causes to be subjected, any 
citizen of the united states or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, 
or other proper proceeding for redress.

42 U.S.C. § 1983



Rationale behind Monell
 “Congress did not intend municipalities to be held liable unless action pursuant

to official municipal policy of some nature caused a constitutional tort.” Monell v.
Department of Social Services of the City of New York, 436 U.S. 658 (1978).

 “Rigorous standards of culpability and causation must be applied to ensure that
the municipality is not held liable solely for the actions of its employee.” Bd. of
Cty. Com’rs of Bryan Cty. v. Brown, 520 U.S. 397, 405 (1997).

 “This high standard of proof is intentionally onerous for plaintiffs[.]” Gold v. City of 
Miami, 151 F.3d 1346, 1351 n.10 (11th Cir. 1998) (stating respondeat superior 
liability was never intended by Section 1983). 



Monell Claim Elements 

 A Monell claim must establish three elements: (1) an official policy or unofficial
custom, of which (2) a policymaker had actual or constructive knowledge,
and (3) a constitutional violation whose moving force is that policy or custom.

 No respondeat superior liability.

 Single incidents are generally insufficient to impose Monell liability – Okla. City v.
Tuttle, 471 U.S. 808 (1985).



Types of Monell Claims 

 An official policy – Monell, 436 U.S. at 694.

 A widespread unofficial custom or practice – see Brown v. City of Fort
Lauderdale, 923 F.2d 1474 (11th Cir. 1991).

 Supervisory liability via deliberate indifference (i.e., failure-to-train) – see Gold v.
City of Miami, 151 F.3d 1346 (11th Cir. 1998).

 A final policymaker’s act or decision representing “official policy” – City of St.
Louis v. Praprotnik, 485 U.S. 112 (1988); McMillian v. Johnson, 88 F.3d 1573, 1578
(11th Cir. 1996) (noting final policymaker claims under Monell are “elusive”).



Qualified Immunity

A good faith defense available to state actors accused of 
committing constitutional violations

What is the history?
• In 1871, Section 1983 was enacted to “provide a

broad remedy for violations of federally protected
civil rights,” Blue v. Lopez, 901 F.3d 1352, 1359
(11th Cir. 2018)

• In 1967, the Supreme Court first recognized
qualified immunity from suit, Pierson v. Ray, 385
U.S. 547 (1967)

• Modern formulation of qualified immunity, the
two-pronged test, developed out of the Supreme
Court’s opinion in Harlow v. Fitzgerald, 457 US 800
(1982)

Where does it come from?

What is the justification?
• It would be unfair to hold individual government

actors personally liable when they acted in good
faith but it was later determined that they violated
constitutional rights

• Preserves the ability of government officials to
enter public service without fear of damages suits

• Avoids the diversion of public officials from their
duties to defending lawsuits, which can be baseless

• that it would be unfair to hold individual government actors personally liable when they acted in 

good faith but later determined that they violated constitutional rights

• * 1982, the test developed that 



A Two-Pronged Approach for Governmental Officials 

Acting Within Discretionary Authority

Must prove a 

violation of a 

constitutional right

Violation must be of a 

clearly established 

right

Mandatory sequencing no longer required since the Supreme Court decision in Pearson v. Callahan, 553
U.S. 223 (2009). Studies have shown that different courts exercise this sequencing discretion differently.
Overall, appellate courts tend to avoid constitutional determinations at a much higher rate than district
courts do.



The clearly established law inquiry: did the officer have 

“fair warning” that her conduct was unconstitutional?

Generally must be a close fit between the constitutional violation and pre-existing, binding
authority so that every official would know that the subject conduct was unconstitutional

• Law must be controlling, which includes opinions of the Supreme Court, the Eleventh Circuit, or the state supreme court. In
Keating v. City of Miami, 598 F.3d 753, 766 (11th Cir. 2010). Although note that the Supreme Court recently declined to
decide whether anything other than its own precedents qualifies as controlling authority.
D.C. v. Wesby, 138 S. Ct. 577, 591 n. 8 (2018)

• Close similarity is especially important in the Fourth Amendment context where it can be hard for an officer to apply a
concept like “excessive force” to the specific situation in front of him, Kisela v. Hughes, 138 S. Ct. 1148, 1152 (2018)

• If there is no pre-existing case that has staked out a bright line rule, qualified immunity generally applies,
Corbitt v. Vickers, 929 F.3d 1304, 1312 (11th Cir. 2019), cert. denied, 207 L. Ed. 2d 1051 (June 15, 2020)

• Recent Supreme Court opinions have indicated an intolerance for lower court determinations that define the clearly
established law at an inappropriately “high level of generality” because it obscures the question of whether the government
actor acted reasonably, D.C. v. Wesby, 138 S. Ct. 577, 590 (2018)

The “obvious clarity” exception: reserved for the most extreme cases, when no pre-
existing law is required
• Rarely used, King v. Pridmore, 961 F.3d 1135, 1146 (11th Cir. 2020)

• Must find that every reasonable officer would conclude that force was excessive, Priester v. City of Riviera Beach, Fla., 208
F.3d 919, 926 (11th Cir. 2000)

• Example: prisoner latched to a hitching post for hours in the hot sun, Hope v. Pelzer, 536 U.S. 730, 738 (2002)



Fourth Amendment 
Detention Context 

(Non-Custodial)

The right to be free from 
unreasonable seizures 

protects against:

1) ArrestsArrestsArrestsArrests without a 
warrant and unsupported 

by probable cause

2) StopsStopsStopsStops unsupported by 
reasonable suspicion

Is it Arguable?
Qualified Immunity Applies Despite a Violation 

of the Fourth Amendment, IF:

1) ArrestArrestArrestArrest was supported by arguable
probable cause—meaning a reasonable
officer could have concluded that probable
cause existed, Bailey v. Swindell, 940 F.3d
1295, 1300 (11th Cir. 2019)

2) StopStopStopStop was supported by arguable
reasonable suspicion—meaning a
reasonable officer could have believed
reasonable suspicion supported stop,

even if mistaken, Jackson v. Sauls, 206 F.3d
1156, 1165–66 (11th Cir. 2000)



Features of this Immunity from Suit
• Must be resolved at earliest point in time, Hunter v.

Bryant, 502 U.S. 224 (1991)

• Absolves asserting party of having to participate in the
case at all while qualified immunity remains outstanding,
Howe v. City of Enter., 861 F.3d 1300 (11th Cir. 2017)

• Entitles the losing party to an appeal as of right as to
matters of law

• Federal court: 28 U.S.C. § 1291 and Mitchell v. Forsyth, 472 U.S. 511 (1985)

• State court: Fla. R. App. P. 9.130(a)(3)(c)(vii)



Section 1983 – Defense Tactics for Fees 
and Costs

Bill of Costs, pursuant to 28 U.S.C. § 1920 and Fed. 
R. Civ. P. 54(d)(1)

42 U.S.C. § 1988

Proposals for settlement as to state law claims, 
pursuant to § 768.79, Florida Statutes 





42 U.S.C. § 1988 
 Fees may be awarded to prevailing defendants where the plaintiff’s claim is “frivolous,

unreasonable, or without foundation, even though not brought in subjective bad
faith.” Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421 (1978).

 The Eleventh Circuit looks at three factors regarding frivolity:
(1) Did the plaintiff establish a prima facie case;
(2) Whether defendant offered to settle; and
(3) Whether the trial court dismissed the case prior to trial or held a full-blown trial on the

merits.
Sullivan v. School Bd., 773 F.2d 1182, 1188-90 (11th Cir. 1985).

 Where a plaintiff continues to litigate even after the claim was clearly groundless,
frivolous, or unreasonable, an award of fees may be proper. Turner v. Sungard Business
Sys., Inc., 91 F.3d 1418, 1423 (11th Cir. 1996).



Section 768.79, Fla. Stat. 

 Fees recoverable if “judgment is one of no liability or the judgment
obtained by the plaintiff is at least 25 percent less than [the] offer[.]”
§ 768.79(1), Fla. Stat.

 Applicable to state claims in federal court. Menchise v. Akerman
Senterfitt, 532 F.3d 1146, 1151 (11th Cir. 2008).

 Consider what party is making the proposal and what claims are
subject to the proposal



Practical Tips for Proving a 
Plaintiff’s Case



Overview
• Status of Plaintiff – Significance

• Section 1983 – requires a plaintiff to prove: 
• (1) the deprivation of a right secured by the Constitution or federal law and 
• (2) that defendants were acting under color of state law.

• Civil Rights Constitutional Claims Pattern Jury Instructions
• 5.0 to 5.13
• Special Interrogatories - AppA, AppB, AppC



Discovery 
• A familiar stage.

oDiscovery is usually how these cases initially come to a magistrate judge

oBasic principles still apply. 

oAre you arguing an issue that has already been lost multiple times in other 
similar cases? 

 Pro Tip: Written Opinions – CM/ECF



Settlement Conferences  

• An option that should always be considered.

oEssentially this is mediation, with a federal judge, that is free. 

o Many benefits, which include:

• Forum for client to be heard
• Listening ear of Judge
• Reality check
• Bird-in-hand discussion
• Overview of hurdles



Qualified Immunity

• An ever-present issue.

o State of the law on qualified immunity is continually evolving.
o Constant vigilance: pay attention to state of QI from the moment you are in the

case until your representation is complete.

 Pro Tip: Set a Westlaw/Lexis alert for QI cases in your circuit and district,
especially for your presiding judges. Regularly check written opinions on
CM/ECF.



Jury Selection
• A Crucial Stage.

• You have won or lost a case with jury selection.
• Differences in juror panel across divisions. 

• Jury instructions and verdict form. 
oAllot sufficient time to work through disputes and revisions.

Pro Tip:  Read applicable civil rights jury instructions at start of case. 



Available Relief 
• Prospective relief - primarily an injunction or declaratory judgment
• Nominal Damages – if no more than minimal physical injury
• Compensatory Damages – for actual injury
• Punitive Damages
• Attorneys’ Fees – May need to move to amend for attorney fees per 

42 U.S.C §1988



Why take a pro bono case?
(And what to do once you take one)



Reasons to Take a Case

• There is a need.

• It is a service to the Court.

• You may get federal trial experience.



Before You Commit: Things to Do

• Run conflicts 

• Assess time commitment

• Check to see if trial is set 



Help! I Have a Case: First Steps
• Bookends

• Opening a matter:
o Engagement Letter

• Scope of representation
• Trial only?
• Trial and appeal?

o Meet client (phone or in person, if safe), understand client goals (Resolve? Try case at all 
costs?)

• Closing a matter: Easy to forget in the glow of victory 
o Disengagement Letter
o Motion to Withdraw



Tips to Make a Trial Run More Smoothly
• Trial subpoenas
• Petition for Writ of Habeas Corpus Ad Testificandum
• Motions to bring electronics into the courtroom
• Establish clear line of communication with client’s Classification Officer
• Create a J-pay account to email with client
• Stipulate to client’s crimes for FRE 609 impeachment
• Inform client to contact you as soon as possible after move to SFRC (or equivalent)
• Schedule in-person meeting at SFRC (or equivalent)
• Consider whether you want client to be in civilian clothing at trial
• Move to limit or conceal client restraints in courtroom
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Doctrine Important concepts  Key cases  
Heck v. 
Humprey 
defense 

 
Generally, a claim for damages is not cognizable under § 1983 if “a 
judgment in favor of the plaintiff would necessarily imply the 
invalidity of his conviction or sentence,” unless he can show that 
the conviction or sentence was reversed (referred to as the 
“favorable termination requirement”).  Heck v. Humphrey, 512 U.S. 
477, 487 (1994). 
 
The “favorable termination” requirement avoids parallel litigation 
and the risk of inconsistent decisions among federal and state 
courts.  Id. at 487.      
 
A cause of action under § 1983 that concerns a plaintiff’s sentence 
or conviction does not accrue until the conviction is reversed.  Id. at 
396.  
 
The core issue under Heck is whether success of the § 1983 claim 
depends on a determination that the conviction or sentence was 
wrong.  If it does, then Heck bars the claim.  
 
The Heck analysis involves three central questions:  
 

1. Is there an underlying conviction or sentence? 
2. Does the claim negate the conviction or sentence?  
3. Was the claim or sentence overturned?   

 
To determine whether a claim negates a conviction or sentence, 
closely scrutinize the facts of the claim and the facts and legal 
elements of the underlying conviction and sentence.  
 
More specifically, determine if the allegations in the complaint 
contradict the facts underlying the conviction or sentence, or if the 

 
Development of the doctrine 
 
Monroe v. Pape, 365 U.S. 167 (1961)(state judicial 
remedies need not be exhausted before bringing a section 
1983 claim), 
 
Preiser v. Rodriguez, 411 U.S. 475 (1973)(a prisoner 
challenging the fact or duration of his conviction must 
exhaust all state judicial remedies and pursue habeas corpus 
relief, not § 1983 relief), 
 
Heck v. Humphrey, 512 U.S. 477, 487 (1994)(articulating 
and announcing what is commonly referred to as the Heck 
defense). 
 
Scope of the doctrine 
 
Wallace v. Kato, 127 S. Ct. 1091 (2007) (Heck's accrual rule 
is not applicable when there is no existing criminal 
conviction and only the possibility of a future prosecution),    
 
Spencer v. Kemna, 523 U.S. 1 (1998)(plurality of justices 
called into question whether Heck applies if habeas relief is 
unavailable),    
 
Edwards v. Balisok, 520 U.S. 641, 645-646 (1997) (holding 
that the Heck doctrine applies to prisoner claims that 
necessarily implicate the validity of a prison disciplinary 
sanction - deprivation of good-time credits in this case).  
 



 
 

2 
 

factual allegations are intertwined with the facts supporting the 
conviction or sentence.  Dyer v. Lee, 488 F.3d 876, 878-80 (11th Cir. 
2007).  
 
Heck will likely bar the claim unless there is a “construction of facts 
that would allow the underlying conviction to stand.”  Id.  
 
Note that there are some important unresolved issues relating to the 
Heck defense under Eleventh Circuit precedent:  
 
 Whether Heck is a jurisdictional rule or an affirmative 

defense. See, Dixon v. Hodges, 887 F.3d 1235, 1237–40 
(11th Cir. 2018); but see, Teagan v. City of McDonough, 
949 F.3d 670, 678 (11th Cir. 2020). 

 The applicability and scope of the “inconsistent-factual 
allegations-rule” (this rule provides that Heck may bar a suit 
if the allegations are inconsistent with the facts supporting 
the conviction).  Dyer, 488 F.3d 883 n.9 (11th Cir. 2007); 
see also, Dixon, 887 F.3d at 1239.    

 Whether Heck applies where habeas corpus relief is no 
longer available to the claimant.  Topa v. Melendez, 739 
Fed. Appx. 516, 519 (11th Cir. 2018)(describing state of the 
law in the Eleventh Circuit).    

 
Heck applies to state inmate claims that call into question the 
decisions of prison disciplinary boards.   
 
 
 
 
 

Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005)(concluding 
that § 1983 claim that did not result in immediate release 
from confinement or a reduced sentence, but rather a new 
parole eligibility review, was not Heck-barred), 
 
Muhammad v. Close, 540 U.S. 749, 754 (2004)(plaintiff’s 
claim that sought only damages for a prehearing detention 
but did not challenge his prison disciplinary conviction was 
not Heck-barred), 
 
Application of the doctrine 
 
Hughes v. Lott, 350 F.3d 1157, 1160 (11 Cir. 2003) 
(“[b]ecause an illegal search or arrest may be followed by a 
valid conviction, a successful § 1983 action for 
alleged Fourth Amendment violations does not necessarily 
imply the invalidity of a conviction,” and Heck may not bar 
such claims as a result). 
 
Dyer v. Lee, 488 F.3d 876, 878-84 (11th Cir. 2007)(holding 
that plaintiff’s claim for excessive force not barred by his 
conviction for resisting an officer with violence because § 
1983 lawsuit may show he acted in self-defense).  
 
Dixon v. Hodges, 887 F.3d 1232 (11th Cir. 2018)(applying 
Heck to a case where plaintiff’s sentence was issued by the 
prison’s disciplinary board).   
 
Wallace v. Smith, 145 Fed.Appx. 300, 301–302 (11 Cir. 
2005)(if doctrines like “independent source and inevitable 
discovery, and especially harmless error” apply in a § 1983 
action Heck may not bar it).   
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Vickers v. Donahue, 137 Fed. Appx. 285 (11 
Cir.2005)(noting that “courts must look both to the claims 
raised under § 1983 and to the specific offenses for which 
the § 1983 claimant was convicted.”) 
 
  
 

 



Questions?



Thank you for attending
 Florida Bar Course Number 2008370N
 CLE Credit 2.5 General
 Certification Credit 1.0 State and Federal Government and Administrative Practice
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