19.7 OFFICIAL MISCONDUCT
§ 838.022, Fla. Stat.
To prove the crime of Official Misconduct, the State must prove the following two elements beyond a reasonable doubt:
(Defendant) was a [public servant] [public contractor].
While a [public servant] [public contractor], (defendant) knowingly and intentionally [obtained a benefit for a person] [caused unlawful harm to another] by
Give as applicable.
[falsifying] [causing another person to falsify] an [official record] [official document].
[concealing] [covering up] [destroying] [mutilating] [altering] an [official record] [official document] except as authorized by law or contract [or causing another person to perform such an act].
[obstructing] [delaying] [preventing] the communication of information relating to the commission of a felony that directly involved or affected the government entity served by (defendant).
Definitions. Give as applicable.
§ 838.014(1), Fla. Stat.
“Benefit” means gain or advantage or anything regarded by the person to be benefited as a gain or advantage, including the doing of an act beneficial to any person in whose welfare he or she is interested, including any commission, gift, gratuity, property, commercial interest, or any other thing of economic value not authorized by law.
Give the following three paragraphs to explain “not authorized by law” in the definition of “benefit.” Czajkowski v. State, 178 So. 3d 498 (Fla. 4th DCA 2015). § 838.014(1), Fla. Stat.
§ 112.313(2), Fla. Stat.
According to Florida law, no public officer, employee of an agency, local government attorney, or candidate for nomination or election shall solicit or accept anything of value to the recipient, including a gift, loan, reward, promise of future employment, favor, or service, based upon any understanding that the vote, official action, or judgment of the public officer, employee, local government attorney, or candidate would be influenced thereby.
§ 112.313(4), Fla. Stat.
According to Florida law, no public officer, employee of an agency, or local government attorney or his or her spouse or minor child shall, at any time, accept any compensation, payment, or thing of value when such public officer, employee, or local government attorney knows, or, with the exercise of reasonable care, should know, that it was given to influence a vote or other action in which the officer, employee, or local government attorney was expected to participate in his or her official capacity.
§ 838.014(7)(a) Fla. Stat.
“Public servant” means any officer or employee of a governmental entity, including any executive, legislative, or judicial branch officer or employee.
§ 838.014(7)(b), Fla. Stat.
“Public servant” also includes any person, except a witness, who acts as a general or special magistrate, receiver, auditor, arbitrator, umpire, referee, consultant, or hearing officer while performing a governmental function.
§ 838.022(2)(a), Fla. Stat.
“Public servant” does not include a candidate who does not otherwise qualify as a public servant.
§ 838.014(6), Fla. Stat.
“Public contractor” means any person, who has entered into a contract with a governmental entity or any officer or employee of a person, who has entered into a contract with a governmental entity.
§ 838.014(4), Fla. Stat.
“Governmental entity” means an agency or entity of the state, a county, municipality, or special district or any other public entity created or authorized by law.
§ 1.01(3), Fla. Stat.
The terms “person” and “officer or employee of a person” as used in the definition of “public contractor” include individuals, children, firms, associations, joint adventures, partnerships, estates, trusts, business trusts, syndicates, fiduciaries, corporations, and all other groups or combinations.
§ 838.014(5), Fla. Stat.
“Harm” means pecuniary or other loss, disadvantage, or injury to the person affected. “Pecuniary” means in the form of money.
§ 838.022(2)(b), Fla. Stat.
“Official Record” or “Official Document” includes only public records.
§ 119.011(12), Fla. Stat.
“Public Records” means all documents, papers, letters, maps, books, tapes, photographs, films, sound recordings, data processing software, or other material, regardless of the physical form, characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction of official business by any agency.
§ 775.08(1), Fla. Stat.
“Felony” means any criminal offense punishable by death or imprisonment in excess of one year. The Court instructs you that the crime of (insert name of felony) is a felony.
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Comment
This instruction was adopted in 2013 [123 So. 3d 54] and amended in 2017. 


