3.6(a) INSANITY

An issue in this case is whether (defendant) was insane when the crime allegedly was committed.
A person is considered to be insane when:
[He] [She] had a mental infirmity, disease, or defect.
Because of this condition
[he] [she] did not know what [he] [she] was doing or its consequences or
although [he] [she] knew what [he] [she] was doing and its consequences, [he] [she] did not know it was wrong.
All persons are presumed to be sane. The defendant has the burden of proving the defense of insanity by clear and convincing evidence. Clear and convincing evidence is evidence that is precise, explicit, lacking in confusion, and of such weight that it produces a firm belief, without hesitation, about the matter in issue.
In determining the issue of insanity, you may consider the testimony of expert and nonexpert witnesses. The question you must answer is not whether the defendant is insane today, or has ever been insane, but whether instead the defendant was insane at the time the crime allegedly was committed.
Give if applicable.
A defendant who believed that what [he] [she] was doing was morally right is not insane if the defendant knew that what [he] [she] was doing violated societal standards or was against the law.
Give if applicable.
Unrestrained passion or ungovernable temper is not insanity, even though the normal judgment of the person is overcome by passion or temper.
*Give if applicable and if requested. 
Although insanity is a defense, mental or psychiatric conditions not constituting insanity are not defenses to any crime in this case. Unless there is clear and convincing evidence that (defendant) was insane at the time of the crime(s) alleged, any evidence of mental illness, an abnormal mental condition, or diminished mental capacity may not be taken into consideration to show that [he] [she] lacked the specific intent or did not have the state of mind essential to proving that [he] [she] committed the crime[s] charged [or any lesser crime].


Give if applicable.
If the evidence establishes that the defendant had been adjudged insane by a court, and has not been judicially restored to legal sanity, then you should assume the defendant was insane at the time of commission of the alleged crime, unless the evidence convinces you otherwise.
Give in all cases.
If you find that (defendant) committed (crime alleged or lesser-included crimes of the crime alleged) but you find by clear and convincing evidence that the defendant was insane, then you should find [him] [her] not guilty by reason of insanity.
If your verdict is that the defendant is not guilty by reason of insanity, that does not necessarily mean [he] [she] will be released from custody. I must conduct further proceedings to determine if the defendant should be committed to a mental hospital, or given other outpatient treatment or released.
Comments
*This paragraph should be read only where it is applicable and appropriate under the facts of the case. “[D]iminished capacity is not a viable defense in Florida.” Evans v. State, 946 So. 2d 1, 11 (Fla. 2006); Lukehart v. State, 70 So. 3d 503, 515 (Fla. 2011). Evidence of an abnormal mental condition not constituting legal insanity is inadmissible “for the purpose of proving either that the accused could not or did not entertain the specific intent or state of mind essential to proof of the offense, in order to determine whether the crime charged, or a lesser degree thereof, was in fact committed.” Chestnut v. State, 538 So. 2d 820 (Fla. 1989). In some cases, however, such evidence, or something that jurors might interpret as such evidence, might be admitted presumably for another purpose or might simply be obvious or apparent from the facts of the case. In such cases, it could be appropriate in the court’s discretion to give this instruction to avoid the possibility of juror confusion. 
See Instruction 3.6(p) for an instruction regarding abnormal mental conditions not constituting insanity.
Factual or logical inconsistencies, other than true inconsistent verdicts, are permissible in Florida. A jury may therefore find a defendant not guilty by reason of insanity for one crime and guilty for another crime, even though the two crimes were committed during the same episode. State v. Cappalo, 932 So. 2d 331 (Fla. 2d DCA 2006). As a result, in cases where the defense is insanity, each count should have its own place on the verdict form for the option of not guilty by reason of insanity.
This instruction was adopted in 1982 [431 So. 2d 600] and was amended in 1986 [483 So. 2d 428], 1994 [636 So. 2d 502], 2006 [939 So. 2d 1052], 2017 [213 So. 3d 680], and 2019.


