3.9(c) EYEWITNESS IDENTIFICATION

Give if eyewitness identification is a disputed issue and if requested.
You have heard testimony of eyewitness identification. In deciding how much weight to give to this testimony, you may consider the various factors mentioned in these instructions concerning credibility of witnesses.
In addition to those factors, in evaluating eyewitness identification testimony, you may also consider:
The capacity and opportunity of the eyewitness to observe the offender based upon the length of time for observation and the conditions at the time of observation, including lighting and distance.
Whether the identification was the product of the eyewitness’s own recollection or was the result of influence or suggestiveness.
The circumstances under which the defendant was presented to the eyewitness for identification.
Any inconsistent identifications made by the eyewitness.
Any instance in which the eyewitness did not make an identification when given the opportunity to do so.
The witness’s familiarity with the subject identified.
Lapses of time between the event and the identification[s].
Whether the eyewitness and the offender are of different races or ethnic groups, and whether this may have affected the accuracy of the identification.
The totality of circumstances surrounding the eyewitness’s identification.
Lineup Requirements. Give if applicable. § 92.70, Fla. Stat.
You have heard testimony concerning a [live] [photo] lineup conducted by a law enforcement agency. Florida law requires that the person conducting the [live] [photo] lineup must not have participated in the investigation of the crime alleged and must not have been aware of which person in the [live] [photo] lineup was the suspect.
When an independent administrator was not used. Give as applicable.
As an alternative, it is permissible under Florida law if 
[an automated computer program automatically administered the photo lineup directly to an eyewitness and prevented the person conducting the photo lineup from seeing which photograph the eyewitness viewed until after the procedure was completed.]  
[photographs were placed in folders, randomly numbered, and shuffled and then presented to an eyewitness such that the person conducting the photo lineup did not see or did not track which photograph was presented to the eyewitness until after the procedure was completed.]
[the photo lineup procedure achieved neutral administration and prevented the person conducting the photo lineup from knowing which photograph was presented to the eyewitness during the identification procedure.]
Give in all cases involving a lineup.
Also, before conducting a [live] [photo] lineup, the eyewitness must be instructed that:
The perpetrator might or might not be in the [live] [photo] lineup;
Give #2 only when an independent administrator was used.
The person conducting the [live] [photo] lineup does not know the suspect’s identity;
The eyewitness should not feel compelled to make an identification;
It is as important to exclude innocent persons as it is to identify the perpetrator; and
The investigation will continue with or without an identification.
The eyewitness must acknowledge, in writing, that he or she received a copy of the [live] [photo] lineup instructions. If the eyewitness refused to sign a document acknowledging receipt of the instructions, the person conducting the [live] [photo] lineup must document the refusal of the eyewitness to sign a document acknowledging receipt of the instructions, and the person conducting the [live] [photo] lineup must sign the acknowledgment document himself or herself.
You may consider compliance or noncompliance with these requirements to determine the reliability of an eyewitness identification made during a [live] [photo] lineup procedure.
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