
418.7  PROTECTED ACTIVITY
Protected activity is:
[a written] disclosure to (appropriate governmental agency, official, and/or person) of any violation or suspected violation of (describe law, rule, or regulation) committed by an employee or agent of (defendant) which creates and presents a substantial and specific danger to the public’s health, safety, or welfare] [or] [a written] disclosure to (appropriate governmental agency, official, and/or person) of any act or suspected act of [gross mismanagement] [malfeasance] [misfeasance] [gross waste of public funds] [gross neglect of duty] [or] [Medicaid fraud or abuse] committed by an employee or agent of (defendant)] [or]
[refusing to participate in imposing or administering an adverse employment action against another employee for engaging in protected activity protected by law] [or]
[being requested to participate in an investigation, hearing, or other inquiry conducted by any agency or federal government entity] [or]
[initiating a complaint through the whistle-blower’s hotline or the hotline of the Medicaid Fraud Control Unit of the Department of Legal Affairs.]
NOTES ON USE FOR 418.7
1.	The bracketed language is derived from F.S. 112.3187(2), (5), and (7). Rustowicz v. N. Broward Hosp. Dist., 174 So. 3d 414 (Fla. 4th DCA 2015).
2.	A disclosure is protected if the claimant had a “good faith, reasonable belief that the employer engaged in unlawful employment practices.” Castro v. School Bd. of Manatee Cnty. Fla., 903 F. Supp. 2d 1290, 1302 (M.D. Fla. 2012) (quotation omitted). See also F.S. 112.3187(5).
3.	F.S. 112.3187(3)(e) defines “gross mismanagement” as “a continuous pattern of managerial abuses, wrongful or arbitrary and capricious actions, or fraudulent or criminal conduct which may have a substantial adverse economic impact.” In some cases the court may find it appropriate to instruct the jury on this or other definitions set forth in F.S. 112.3187(3).
4.	Florida courts have construed “misfeasance” as “the improper doing of an act which a person might lawfully do,” and have construed “malfeasance” as “the doing of an act which a person ought not do at all.” Irven v. Dep’t of Health & Rehab. Servs., 790 So. 2d 403, 407 n.3 (Fla. 2001); King v. Fla., 650 F. Supp. 2d 1157, 1164 n.2 (N.D. Fla. 2009); Rosa v. Dep’t of Child. & Fams., 915 So. 2d 210, 211-212 (Fla. 1st DCA 2005). “Misfeasance” includes “negligent acts committed by an employee of an agency.” Rosa, 915 So. 2d at 212.
5.	Whether a protected disclosure must be in writing is determined by F.S. 112.3187(7) and case law interpreting the act. Shaw v. Town of Lake Clarke Shores, 174 So. 3d 444 (Fla. 4th DCA 2015) (the act protects employees who make protected disclosures in a written and signed complaint); Walker v. Fla. Dep’t of Veterans’ Affairs, 925 So. 2d 1149 (Fla. 4th DCA 2006) (same); cf. Rustowicz v. N. Broward Hosp. Dist., 174 So. 3d 414 (Fla. 4th DCA 2015) (written complaint not required for protection of an employee who participated in an investigation); Burden v. City of Opa Locka, No. 11-22018-CIV, 2012 U.S. Dist. LEXIS 144903 (S.D. Fla. Oct. 7, 2012) (same). Whether a protected disclosure must be in writing may be a question of law, a question of fact, or a mixed question of law and fact. If there is a question of fact on this issue, then additional instructions may be needed.
6.	F.S. 112.3187(6) and (7) identify to whom the disclosure must be made, as well as identifying persons entitled to protection under the act. Whether a protected disclosure was made to the proper person or entity may be a question of law, a question of fact, or a mixed question of law and fact. If there is a question of fact on this issue, then additional instructions may be needed.
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