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Proposed amendments to Standard Jury Instructions in Civil 
Cases on Introduction, Premises Liability, Fraud, and Punitive 

Damages in Cases Arising Prior to October 1, 1999 

The Supreme Court Committee on Standard Jury Instructions 
in Civil Cases proposes amendments to standard jury instructions 
202.1 (Introduction), 401.20 (Issues on Plaintiff's Claims—Premises 
Liability), 409.5 (Material Fact) proposing notes on use, and PD 1 
(Punitive damages – Bifurcated Procedure) and PD 2 (Punitive 
damages – Non-Bifurcated Procedure) in Appendix C (Punitive 
Damage Instructions for Causes of Action Arising Prior to October 
1, 1999). 

Interested parties have until December 31, 2022, to submit 
comments electronically to Daniel B. Rogers, Chair of the 
Committee, and Heather Savage Telfer, The Florida Bar Attorney 
Liaison for the Committee, at rules@floridabar.org. 

202.1  INTRODUCTION 

Administer oath: 

You have now taken an oath to serve as jurors in this trial. 
Before we begin, I am going to tell you about the rules of law that 
apply to this case and let you know what you can expect as the 
trial proceeds. 

It is my intention to give you [all] [most] [some] of the rules 
of law but it might be that I will not know for sure all of the law 
that will apply in this case until all of the evidence is presented. 
However, I can anticipate most[some] of the law and give it to 
you at the beginning of the trialnow so that you will better 
understand what to be looking for while the evidence is 
presented. If I later decide that different or additional law applies 
to the case, I will tell you. In any event, at the end of the 
evidence I will give you the final instructions on which you must 
base your verdict. At that time, you will have a complete written 
set of the instructions so you do not have to memorize what I am 
about to tell you. 
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(Continue with the Substantive law, Damages, and General 
instructions from the applicable sections of this book, followed 
by the applicable parts of 202.2 through 202.5) 

NOTE ON USE FOR 202.1 

The committee recommends giving the jury at the beginning of 
the trial a complete as possible set of instructions on the Substantive 
law, Damages, and General Instructions.The timing of instructions is 
within the sound discretion of the trial judge, to be determined on a 
case-by-case basis. 

401.20  ISSUES ON PLAINTIFF’S CLAIM — PREMISES 
LIABILITY 

The [next] issues on (claimant’s) claim, for you to decide are: 

a. Landowner or possessor’s negligence (toward invitee and 
invited licensee): 

whether (defendant) [negligently failed to maintain the 
premises in a reasonably safe condition], [or] 
[negligentlyby faileding to correct a dangerous condition 
about which (defendant) either knew or should have known, 
by the use of reasonable care,] [or] *[negligently failed to 
warn (claimant) of a dangerous condition about which 
(defendant) had, or should have had, knowledge greater 
than that of (claimant)]; and, if so, whether such negligence 
was a legal cause of [loss] [injury] [or] [damage] to (claimant, 
decedent or person for whose injury claim is made). 

NOTES ON USE FOR 401.20a 

1. If there is an issue of whether claimant had status as an 
invitee or invited licensee, give instructions 401.16a and 401.17 as 
preliminary instructions before giving instruction 401.20a. The final 
segment of instruction 401.20a, marked with an asterisk (*), is 
inapplicable when plaintiff does not proceed on a theory of 
defendant’s failure to warn. 
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2. For transitory foreign substances in a business 
establishment, see F.S. 768.0755 and cases interpreting it.The 
Committee amended this instruction in response to the Fourth 
District’s decision in North Lauderdale Supermarket, Inc. v. Puentes, 
332 So. 32d 526 (Fla. 4th DCA 2021). This instruction may be used in 
cases arising under F.S. 768.0755 involving transitory foreign 
substances. 

b. Landowner or possessor’s negligence (toward discovered 
trespasser or foreseeable licensee): 

whether (defendant) negligently failed to warn (claimant) of 
a dangerous condition and risk which were known to 
(defendant) and of which (claimant) neither knew nor should 
have known, by the use of reasonable care; and, if so, 
whether such negligence was a legal cause of [loss] [injury] 
[or] [damage] to (claimant, decedent or person for whose 
injury claim is made). 

NOTE ON USE FOR 401.20b 

Give preliminary instructions 401.16b and 401.17 before giving 
instruction 401.20b if there is a jury question of whether defendant 
owned or had possession of the land or premises, or whether he knew 
of the dangerous condition, or whether he knew of claimant’s 
presence (if claimant was a trespasser) or should have foreseen 
claimant’s presence (if claimant was a licensee). 

c. Attractive nuisance: 

whether (defendant) was negligent in maintaining or in 
failing to protect (claimant child) from the (describe 
structure or other artificial condition) on the land or 
premises in question; and, if so, whether that negligence 
was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent or person for whose injury claim is made). 

NOTE ON USE FOR 401.20c 

This instruction and instruction 401.16c, taken together, state 
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all elements of the attractive nuisance doctrine. The committee 
considers subsections (d) and (e) of RESTATEMENT (2D) OF TORTS §339 to 
be unnecessary to the instruction because negligence is otherwise 
defined by instruction 401.4. 

d. Landlord’s negligence (toward tenant): 

(1). When leased premises are not residential: 

whether (defendant landlord) negligently failed to 
disclose to (claimant tenant) a dangerous condition on 
the leased premises which was known to (defendant), 
which was not known to (claimant) or discoverable by 
[him] [her] by the use of reasonable care, and which 
(defendant) had reason to believe (claimant) could not 
discover; and, if so, whether that negligence was a 
legal cause of [loss] [injury] [or] [damage] to (claimant, 
decedent or person for whose injury claim is made). 

(2). When leased premises are residential (not common areas): 

whether, [before allowing (claimant tenant) to take 
possession of the dwelling, (defendant landlord) 
negligently failed to repair a defect that was 
discoverable by a reasonable inspection] [or] [after 
(claimant tenant) took possession of the dwelling, 
(defendant landlord) negligently failed to repair a 
dangerous or defective condition on the premises of 
which [he] [she] [it] had actual notice]; and, if so, 
whether that negligence was a legal cause of [loss] 
[injury] [or] [damage] to (claimant, decedent or person 
for whose injury claim is made). 

NOTES ON USE FOR 401.20d 

1. This instruction, reflecting a greater duty by landlord to 
tenant on leased residential premises, was derived from Mansur v. 
Eubanks, 401 So. 2d 1328 (Fla. 1981), overruling to that extent 
Brooks v. Peters, 25 So. 2d 205 (Fla. 1946). See also F.S. 83.51 (1981), 
which may impose on the landlord greater duties, in respect to 
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conditions arising after a tenant’s possession, than were addressed in 
Mansur. If other or greater duties are imposed by the statute, this 
instruction should be modified to express those duties in the terms of 
the case. This instruction pertains to the landlord’s duties, not the 
tenant’s, but the committee calls attention to statutes in F.S. Chapter 
83 imposing certain duties on the tenant, which may affect the 
landlord’s duties as expressed in this instruction. 

2. Common areas. With respect to common areas, the 
landlord’s duty to the tenant is stated in instruction 401.20d. The 
landlord’s duty to others in common areas is the same as that owed 
by any landowner or possessor of land, e.g., instructions 401.16a, 
401.16b. 

3. Persons invited on leased residential premises by tenant. 
The landlord’s duty to persons invited on leased residential premises 
by the tenant is the same as the landlord’s duty to the tenant. Mansur 
v. Eubanks, 401 So. 2d 1328 (Fla. 1981). 

4. Waiver. The committee expresses no opinion about 
whether a tenant may waive duties owed him by the landlord. 
Compare Mansur v. Eubanks, 401 So. 2d 1328 (Fla. 1981), with F.S. 
83.51(1)(b), 83.51(4), and 83.47 (1981). 

e. Municipality’s negligence in maintenance of sidewalks and 
streets: 

whether the city(defendant) [negligently failed to maintain 
its [sidewalk] [or] [street] in a reasonably safe condition by 
failing to correct a dangerous condition about which 
(defendant) either knew or should have known, by the use 
of reasonable care,] [or] *[negligently failed to correct or 
warn (claimant) of a dangerous condition of which the 
city(defendant) either knew or should have known, by the 
use of reasonable care]; and, if so, whether that negligence 
was a legal cause of [loss] [injury] [or] [damage] to (claimant, 
decedent or person for whose injury claim is made). 

NOTES ON USE FOR 401.20e 
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1. City of Tampa v. Johnson, 114 So. 2d 807 (Fla. 2d DCA 
1959); Schutzer v. City of Miami, 105 So. 2d 492 (Fla. 3d DCA 1958). 

2. The final segment of instruction 401.20e, marked with an 
asterisk (*), is inapplicable when plaintiff does not proceed on a theory 
of defendant’s failure to warn. 

409.5  MATERIAL FACT 

A material fact is one that is of such importance that 
(claimant) would not have [entered into the transaction] [acted], 
but for the false statement. 

NOTES ON USE FOR 409.5 

1. With respect to common-law fraud and negligent 
misrepresentation, Florida law uses the subjective, but-for test stated 
in this instruction. See, e.g., Ribak v. Centex Real Estate Corp., 702 
So. 2d 1316, 1317 (Fla. 4th DCA 1997) (“Under Florida law, a fact is 
material if, but for the misrepresentation, the aggrieved party would 
not have entered into the contract.”); Atlantic Nat. Bank of Fla. v. Vest, 
480 So. 2d 1328, 1332 (Fla. 2d DCA 1985) (same). 

2. This instruction may not be appropriate in cases involving 
other misrepresentation claims under Florida law that bear 
similarities to claims for common-law fraud and negligent 
misrepresentation but that call for materiality to be evaluated under 
an objective, reasonable-person standard. See, e.g., J.P. Morgan 
Sec’s., LLC v. Geveran Invests. Ltd., 224 So. 3d 316, 324 (Fla. 5th 
DCA 2017) (holding that in a misrepresentation claim under the 
Florida Securities and Investor Protection Act, “materiality must be 
based on . . . a reasonable investor looking at the total mix of 
information”); Moustafa v. Omega Ins. Co., 201 So. 3d 710, 714 (Fla. 
4th DCA 2016) (holding that a misrepresentation or omission is 
material for purposes of an insurer’s right to rescind under § 
627.409(1), Fla. Stat., “if it does not enable a reasonable insurer to 
adequately estimate the nature of the risk”) (internal quotation and 
citation omitted).  
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APPENDIX C 

PUNITIVE DAMAGE INSTRUCTIONS FOR CAUSES OF ACTION 
ARISING PRIOR TO OCTOBER 1, 1999 

PD 1. Punitive damages — Bifurcated Procedure: 

a. Introduction: 

There is an additional claim in this case that you must 
decide. If you find for (claimant) and against (defendant(s)), you 
must decide whether, in addition to compensatory damages, 
punitive damages are warranted as punishment to [one or more 
of] (defendant(s)) and as a deterrent to others. 

The trial of the punitive damages issue is divided into two 
parts. In this first part, you will decide whether the conduct of 
(defendant or individual whose conduct may warrant punitive 
damages) is such that punitive damages are warranted. If you 
decide that punitive damages are warranted, we will proceed to 
the second part of that issue during which the parties may 
present additional evidence and argument on the issue of 
punitive damages. I will then give you additional instructions, 
after which you will decide whether, in your discretion, punitive 
damages will be assessed and, if so, the amount. 

Punitive damages are warranted if you find by clear and 
convincing evidence that: 

(1). the conduct causing [loss] [injury] [or] [damage] to 
(claimant) was so gross and flagrant as to show a reckless 
disregard of human life or of the safety of persons exposed to the 
effects of such conduct; or 

(2). the conduct showed such an entire lack of care that 
(defendant) must have been consciously indifferent to the 
consequences; or 

(3). the conduct showed such an entire lack of care that 
(defendant) must have wantonly or recklessly disregarded the 
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safety and welfare of the public; or 

(4). the conduct showed such reckless indifference to the 
rights of others as to be equivalent to an intentional violation of 
those rights. 

[You may determine that punitive damages are warranted 
against one defendant and not the other[s] or against more than 
one defendant.] 

“Clear and convincing evidence” differs from the “greater 
weight of the evidence” in that it is more compelling and 
persuasive. As I have already instructed you, “greater weight of 
the evidence” means the more persuasive and convincing force 
and effect of the entire evidence in the case. In contrast, “clear 
and convincing evidence” is evidence that is precise, explicit, 
lacking in confusion, and of such weight that it produces a firm 
belief or conviction, without hesitation, about the matter in 
issue. 

b(1). Punitive damages against individual defendant: 

If you find for (claimant) and against (defendant), and you 
also find that clear and convincing evidence shows that the 
conduct of (defendant) was a substantial cause of [loss] [injury] [or] 
[damage] to (claimant) and that such conduct warrants punitive 
damages under the standards I have given you, then in your 
discretion you may determine punitive damages are warranted 
against (defendant). 

b(2). Direct liability for acts of managing agent, primary owner, or 
certain others: 

If you find for (claimant) and against (defendant), and you 
also find that clear and convincing evidence shows that the 
conduct of (managing agent, primary owner, or other person whose 
conduct may warrant punitive damages without proof of a superior’s 
fault) was a substantial cause of [loss] [injury] [or] [damage] to 
(claimant) and that such conduct warrants punitive damages 
under the standards I have given you, then in your discretion 
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you may determine that punitive damages are warranted against 
(defendant). 

b(3). Vicarious liability for acts of employee: 

If you find for (claimant) and against (employee/agent) and 
(defendant employer), and you also find that clear and convincing 
evidence shows that the conduct of (employee/agent) was a 
substantial cause of [loss] [injury] [or] [damage] to (claimant) and 
that such conduct warrants punitive damages under the 
standards I have given you, then in your discretion you may 
determine punitive damages are warranted against 
(employee/agent). If you further find that the clear and convincing 
evidence shows also that (defendant employer) was negligent and 
that such negligence contributed to (claimant’s) [loss] [injury] [or] 
[damage], you may determine that punitive damages are 
warranted against (defendant employer). If clear and convincing 
evidence does not show such negligence by (defendant employer) 
independent of the conduct of (employee/agent), punitive 
damages are not warranted against (defendant employer).* 

*Refer to Note on Use 1. 

b(4). Vicarious liability for acts of employee where the employee is 
not a party or is not being sued for punitive damages: 

If you find for (claimant) and against (defendant 
employer/principal), and you find also that (name employee/agent) 
acted in such a manner as to warrant punitive damages, then if 
the clear and convincing evidence shows also that (defendant 
employer) was negligent and that such negligence contributed to 
(claimant’s) [loss] [injury] [or] [damage], you may determine that 
punitive damages are warranted against (defendant employer). If 
clear and convincing evidence does not show such negligence by 
(defendant employer) independent of the conduct of (name 
employee/agent), punitive damages are not warranted against 
(defendant employer).* 

*Refer to Note on Use 1. 
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b(5). When evidence admitted of harms caused to nonparties: 

[In deciding the issue of punitive damages, you may 
consider any harm (defendant’s) conduct caused 
(claimant/decedent). 

You have also heard evidence of harms (defendant’s) 
conduct [allegedly] caused to persons other than 
(claimant/decedent). 

You may consider harms that (defendant’s) conduct caused 
to persons other than (claimant/decedent) in deciding the 
[reprehensibility] [or] [wrongfulness] of (defendant’s) conduct 
only if the harms suffered by those other persons were caused 
by the same or similar conduct of (defendant) that harmed 
(claimant/decedent). 

However, you may not punish (defendant) for any harms 
suffered by persons other than (claimant/decedent).] 

*Refer to Note on Use 6. 

c. Second stage of bifurcated punitive damage procedure: 

(1). Opening instruction, second stage: 

Members of the jury, I am now going to tell you about the 
rules of law that apply to determining whether punitive damages 
should be assessed and, if so, in what amount. When I finish with 
these instructions, the parties will present additional evidence. 
You should consider this additional evidence along with the 
evidence already presented, and you should decide any disputed 
factual issues by the greater weight of the evidence. “Greater 
weight of the evidence” means the more persuasive and 
convincing force and effect of the entire evidence in the case. 

(2). Punitive damages — determination of amount: 

You are to decide the amount of punitive damages, if any, 
to be assessed as punishment and as a deterrent to others. This 
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amount would be in addition to the compensatory damages you 
have previously awarded. In making this determination, you 
should consider the following: 

(A). the nature, extent and degree of misconduct and the 
related circumstances; [and] 

[(B). [the] [each] defendant’s financial resources; and]* 

*Refer to Note on Use 3. 

[(C). (identify any other circumstance that the jury may 
consider in determining the amount of punitive damages.)]* 

*Refer to Note on Use 4. 

[However, you may not award an amount that would 
financially destroy (defendant).]* 

*Refer to Note on Use 5. 

[(D). When evidence admitted of harms caused to nonparties: 

In deciding the issue of punitive damages, you may 
consider any harm (defendant’s) conduct caused 
(claimant/decedent). 

You have also heard evidence of harms (defendant’s) 
conduct [allegedly] caused to persons other than 
(claimant/decedent). 

You may consider harms that (defendant’s) conduct caused 
to persons other than (claimant/decedent) in deciding the 
[reprehensibility] [or] [wrongfulness] of (defendant’s) conduct 
only if the harms suffered by those other persons were caused 
by the same or similar conduct of (defendant) that harmed 
(claimant/decedent). 

However, you may not punish (defendant) for any harms 
suffered by persons other than (claimant/decedent).] 
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*Refer to Note on Use 6. 

You may in your discretion decline to assess punitive 
damages. [You may assess punitive damages against one 
defendant and not the other[s] or against more than one 
defendant. Punitive damages may be assessed against different 
defendants in different amounts.] 

(3). Closing instruction, second stage: 

Members of the jury, you have now heard and received all of 
the evidence on the issue of punitive damages. Your verdict on 
the issues raised by the punitive damages claim of (claimant) 
against (defendant(s)) must be based on the evidence that has 
been received during the trial of the first phase of this case and 
on the evidence that has been received in these proceedings and 
the law on which I have instructed you. In reaching your verdict, 
you are not to be swayed from the performance of your duty by 
prejudice or sympathy for or against any party. 

Your verdict must be unanimous, that is, your verdict must 
be agreed to by each of you. 

You will be given a form of verdict, which I shall now read to 
you: 

When you have agreed on your verdict, the foreman or 
forewoman, acting for the jury, should date and sign the verdict. 
You may now retire to consider your verdict. 

PD 2. Punitive damages — Non-Bifurcated Procedure: 

a. Introduction: 

There is an additional claim in this case that you must 
decide.  If you find for (claimant) and against (defendant(s)), you 
must decide whether, in addition to compensatory damages, 
punitive damages are warranted as punishment to [one or more 
of] (defendant(s)) and as a deterrent to others. 
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Punitive damages are warranted if you find by clear and 
convincing evidence that: 

(1). the conduct causing [loss] [injury] [or] [damage] to 
(claimant) was so gross and flagrant as to show a reckless 
disregard of human life or of the safety of persons exposed to the 
effects of such conduct; or 

(2). the conduct showed such an entire lack of care that 
(defendant) must have been consciously indifferent to the 
consequences; or 

(3). the conduct showed such an entire lack of care that 
(defendant) must have wantonly or recklessly disregarded the 
safety and welfare of the public; or 

(4). the conduct showed such reckless indifference to the 
rights of others as to be equivalent to an intentional violation of 
those rights. 

[You may determine that punitive damages are warranted 
against one defendant and not the other[s] or against more than 
one defendant.] 

“Clear and convincing evidence” differs from the “greater 
weight of the evidence” in that it is more compelling and 
persuasive. As I have already instructed you, “greater weight of 
the evidence” means the more persuasive and convincing force 
and effect of the entire evidence in the case. In contrast, “clear 
and convincing evidence” is evidence that is precise, explicit, 
lacking in confusion, and of such weight that it produces a firm 
belief or conviction, without hesitation, about the matter in 
issue. 

b(1). Punitive damages against individual defendant: 

If you find for (claimant) and against (defendant), and you 
also find that clear and convincing evidence shows that the 
conduct of (defendant) was a substantial cause of [loss] [injury] [or] 
[damage] to (claimant) and that such conduct warrants punitive 
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damages under the standards I have given you, then in your 
discretion you may determine punitive damages are warranted 
against (defendant). 

b(2). Direct liability for acts of managing agent, primary owner, or 
certain others: 

If you find for (claimant) and against (defendant), and you 
find also find that clear and convincing evidence shows that the 
conduct of (name managing agent, primary owner, or other person 
whose conduct may warrant punitive damages without proof of a 
superior’s fault) was a substantial cause of [loss] [injury] [or] 
[damage] to (claimant) and that such conduct warrants punitive 
damages under the standards I have given you, then in your 
discretion you may determine that punitive damages are 
warranted against (defendant). 

b(3). Vicarious liability for acts of employee: 

If you find for (claimant) and against (employee/agent) and 
(defendant employer), and you also find that that clear and 
convincing evidence shows that the conduct of (employee/agent) 
was a substantial cause of [loss] [injury] [or] [damage] to (claimant) 
and that such conduct warrants punitive damages under the 
standards I have given you, then in your discretion you may 
determine punitive damages are warranted against 
(employee/agent). If you further find that the clear and convincing 
evidence shows also that (defendant employer) was negligent and 
that such negligence contributed to (claimant’s) [loss] [injury] [or] 
[damage], you may determine that punitive damages are 
warranted against (defendant employer). If clear and convincing 
evidence does not show such negligence by (defendant employer) 
independent of the conduct of (name employee/agent), punitive 
damages are not warranted against (defendant employer).* 

*Refer to Note on Use 1. 

b(4). Vicarious liability for acts of employee where the employee is 
not a party or is not being sued for punitive damages: 
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If you find for (claimant) and against (defendant 
employer/principal), and you find also that (name employee/agent) 
acted in such a manner as to warrant punitive damages, then if 
the clear and convincing evidence shows also that (defendant 
employer) was negligent and that such negligence contributed to 
(claimant’s) [loss] [injury] [or] [damage], you may determine that 
punitive damages are warranted against (defendant employer). If 
clear and convincing evidence does not show such negligence by 
(defendant employer) independent of the conduct of (name 
employee/agent), punitive damages are not warranted against 
(defendant employer).* 

*Refer to Note on Use 1. 

b(5). When evidence admitted of harms caused to nonparties: 

[In deciding the issue of punitive damages, you may 
consider any harm (defendant’s) conduct caused 
(claimant/decedent). 

You have also heard evidence of harms (defendant’s) conduct 
[allegedly] caused to persons other than (claimant/decedent). 

You may consider harms that (defendant’s) conduct caused 
to persons other than (claimant/decedent) in deciding the 
[reprehensibility] [or] [wrongfulness] of (defendant’s) conduct only 
if the harms suffered by those other persons were caused by the 
same or similar conduct of (defendant) that harmed 
(claimant/decedent). 

However, you may not punish (defendant) for any harms 
suffered by persons other than (claimant/decedent).] 

*Refer to Note on Use 6. 

c. Punitive damages — determination of amount: 

If you decide that punitive damages are warranted against 
[one or more of] (defendant(s)) you must decide the amount of 
punitive damages, if any, to be assessed as punishment and as a 
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deterrent to others. This amount would be in addition to the 
compensatory damages you have previously awarded. In making 
this determination, you should consider the following: 

(1). the nature, extent and degree of misconduct and the 
related circumstances; [and] 

[(2). [the] [each] defendant’s financial resources; and]* 

*Refer to Note on Use 3. 

[(3). (identify any other circumstance that the jury may 
consider in determining the amount of punitive damages.)]* 

*Refer to Note on Use 4. 

[However, you may not award an amount that would 
financially destroy (defendant).]* 

*Refer to Note on Use 5. 

[(4). When evidence admitted of harms caused to nonparties: 

In deciding the issue of punitive damages, you may consider 
any harm (defendant’s) conduct caused (claimant/decedent). 

You have also heard evidence of harms (defendant’s) conduct 
[allegedly] caused to persons other than (claimant/decedent). 

You may consider harms that (defendant’s) conduct caused 
to persons other than (claimant/decedent) in deciding the 
[reprehensibility] [or] [wrongfulness] of (defendant’s) conduct only 
if the harms suffered by those other persons were caused by the 
same or similar conduct of (defendant) that harmed 
(claimant/decedent). 

However, you may not punish (defendant) for any harms 
suffered by persons other than (claimant/decedent).] 

*Refer to Note on Use 6. 
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You may in your discretion decline to assess punitive 
damages. [You may assess punitive damages against one 
defendant and not the other[s] or against more than one 
defendant. Punitive damages may be assessed against different 
defendants in different amounts.] 

NOTES ON USE FOR PD 1 AND 2 

1. Instruction PD 1a or PD 2a should be given in all cases. 
Instruction PD 1b(1) or PD 2b(1) should be given when the claim is 
based on the conduct of an individual defendant. 

Instruction PD 1b(2) or PD 2b(2) should be given when the claim 
is based on the conduct of a managing agent or principal. Bankers 
Multiple Line Insurance Co. v. Farish, 464 So. 2d 530 (Fla. 1985). That 
person should be named in instruction PD 1b(2) or PD 2b(2). Pending 
further development in the law, the committee takes no position 
regarding whether the independent negligence must be on the part of 
a managing agent or principal or whether it can be based on the 
independent negligence of another employee. See Schropp v. Crown 
Eurocars, Inc., 654 So. 2d 1158 (Fla. 1995) and Partington v. Metallic 
Engineering, 792 So. 2d 498 (Fla. 4th DCA 2001). In appropriate 
cases a corporate policy can provide the basis for punitive damages 
against a corporation even though the particular officers or agents of 
the corporation responsible for the policy are not discovered or 
identified. See, e.g., Schropp at 1162 (Wells, J. concurring). In those 
cases, the instruction will need to be modified accordingly. 

Instruction PD 1b(3) or PD 2b(3) should be given when there is a 
demand for punitive damages against an employer/principal based on 
the conduct of an employee and punitive damages are also being 
sought against both the employee and employer. These instructions 
require additional proof of “some independent fault” by the 
employer/principal. See Mercury Motors Express, Inc. v. Smith, 393 
So. 2d 545, 548–49 (Fla. 1981). While these instructions use the term 
“negligence,” some courts appear to use that term and the “some 
fault” language from Mercury Motors interchangeably. See, e.g., 
Schropp at 1159; Estate of Despain v. Avante Group. Inc., 900 So. 2d 
637, 641 (Fla. 5th DCA 2005); Barnett Bank of Marion County v. 
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Shirley, 655 So. 2d 1156 (Fla. 5th DCA 1995); Taylor v. Gunter 
Trucking Co., 520 So. 2d 624 (Fla. 1st DCA 1988). Pending further 
development in the law, the committee takes no position on whether 
these terms are interchangeable. There may be situations other than 
employer-employee relationships where vicarious liability for punitive 
damages may be imposed. See, e.g., Knepper v. Genstar Corp., 537 So. 
2d 619 (Fla. 3d DCA 1988) (joint venture); Soden v. Starkman, 218 So. 
2d 763 (Fla. 3d DCA 1969) (partnership). 

Instruction PD 1b(4) or PD 2b(4) should be given when there is a 
demand for punitive damages against the employer/principal for the 
acts of an employee, but the employee is not a defendant or is not 
being sued for punitive damages. 

In cases involving both direct and vicarious liability claims, 
instruction PD 1b(2) or PD 2b(2) and PD 1b(3)–b(4) or PD 2b(3)–b(4) 
should be given with appropriate transitional language with respect to 
the claims based on vicarious liability.  

These instructions are designed for use in most common law 
tort cases. However, certain types of intentional torts may require a 
punitive damage instruction appropriate to the particular tort. See, 
e.g., First Interstate Development Corp. v. Ablanedo, 511 So. 2d 536 
(Fla. 1987); Metropolitan Life Insurance Co. v. McCarson, 467 So. 2d 
277 (Fla. 1985). The same may be true where punitive damages are 
authorized by statute. See, e.g., Home Insurance Co. v. Owens, 573 
So. 2d 343, 346 (Fla. 4th DCA 1991). 

3. Subparagraph (2) in instruction PD 1c or PD 2c should 
only be used when evidence of a defendant’s financial worth is 
introduced. 

4. Subparagraph (3) should be used only after the court has 
determined that the evidence includes some additional circumstance 
that may affect the amount of punitive damages. See, e.g., Owens-
Corning Fiberglas Corp. v. Ballard, 749 So. 2d 483 (Fla. 1999) (listing 
various such factors). See generally BMW of North America, Inc. v. 
Gore, 517 U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996). One 
such circumstance is the assessment of punitive damages against the 
defendant in prior cases. See W.R. Grace & Co. v. Waters, 638 So. 2d 
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502 (Fla. 1994). 

5. This instruction is to be given when requested by the 
defendant. See Wransky v. Dalfo, 801 So. 2d 239 (Fla. 4th DCA 2001). 
It appears that this instruction can only be used when evidence of the 
defendant’s net worth has been introduced. See Bould v. Touchette, 
349 So. 2d 1181 (Fla. 1977); Rinaldi v. Aaron, 314 So. 2d 762 (Fla. 
1975). This instruction is not intended to supplant the court’s 
function in determining whether a verdict is constitutional. See BMW 
of North America, Inc. v. Gore, 517 U.S. 559, 116 S.Ct. 1589, 134 
L.Ed.2d 809 (1996); Pacific Mutual Life Insurance Co. v. Haslip, 499 
U.S. 1, 111 S.Ct. 1032, 113 L.Ed.2d 1 (1991). The committee notes 
that many reported decisions have used alternative terms such as 
“bankrupt” or “economically castigate” to describe this limitation, 
instead of or in addition to the term “financially destroy.” See, e.g., 
Wackenhut Corp. v. Canty, 359 So. 2d 430 (Fla. 1978); Lehman v. 
Spencer Ladd’s, Inc., 182 So. 2d 402 (Fla. 1966). The committee has 
selected the term “financially destroy” for its simplicity, but does not 
intend to foreclose the use of other legally valid terms where 
appropriate under the facts of the particular case.   

6. Harm and risk of harm to nonparties. This instruction 
does not address what evidence of harm to nonparties is relevant or 
admissible in a particular case or whether additional instructions 
may be necessary to ensure due process based on the evidence 
admitted in a particular case or a particular phase of a bifurcated 
trial. See State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 
421–22 (2003). This instruction should be given, on request, in 
cases in which evidence has been introduced that the defendant’s 
conduct caused harm to others who are not parties to the case. See 
Philip Morris USA v. Williams, 549 U.S. 346, 355–57 (2007); Philip 
Morris USA, Inc. v. Ledoux, 230 So. 3d 530, 536 (Fla. 3d DCA 2017); 
Philip Morris USA, Inc. v. Cohen, 102 So. 3d 11, 18 (Fla. 4th DCA 
2012), quashed on other grounds, 41 Fla. L. Weekly S113 (Fla. Jan. 
29, 2016). Depending upon the evidence admitted in a particular 
case, additional language may be appropriate regarding the risk of 
harm the defendant’s conduct posed to nonparties. See Philip Morris 
USA v. Williams, 549 U.S. at 355–57. 
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