
Proposed Amendments To Standard Jury Instructions In Civil 
Cases on Fraudulent Misrepresentation, Negligent 

Misrepresentation, and False Information Negligently Supplied 
for the Guidance of Others 

The Supreme Court Committee on Standard Jury Instructions 
in Civil Cases proposes amendments to standard jury instructions 
409.7 Issues on Plaintiff’s Claim — Fraudulent Misrepresentation; 
409.8 Issues on Plaintiff’s Claim — Negligent Misrepresentation; 
and 409.9 Issues on Plaintiff’s Claim — False Information 
Negligently Supplied for the Guidance of Others.  

Interested parties have until April 28, 2023, to submit 
comments electronically to Daniel B. Rogers, Chair of the 
Committee, and Heather Savage Telfer, The Florida Bar Attorney 
Liaison for the Committee, at rules@floridabar.org. 
 

409.7  ISSUES ON PLAINTIFF’S CLAIM — FRAUDULENT 
MISREPRESENTATION 

The issues for you to decide on (claimant’s) claim [for 
fraudulent misrepresentation] are: 

The bracketed language should be used for clarity when there 
are also claims for negligent misrepresentation and/or 
negligently supplying false information for the guidance of 
others. 

First, whether (defendant) [intentionally]* made a false 
statement concerning a material fact; 

*The word “intentionally” should be used for clarity when there 
is also a claim for negligent misrepresentation. 

Second, whether (defendant) knew the statement was false 
when [he] [she] [it] made it or made the statement knowing [he] 
[she] [it] did not know whether it was true or false;   



Third, whether (defendant) intended that another would 
rely on the false statement;  

Fourth, whether (claimant) relied on the false statement; 
and, if so, 

Fifth, whether the reliance on the false statement was a 
legal cause of [loss] [injury] [or] [damage] to (claimant). 

[On this claim for fraudulent misrepresentation,]** the 
(claimant) may rely on a false statement, even though its falsity 
could have been discovered if (claimant) had made an 
investigation. However, (claimant) may not rely on a false 
statement if [he] [she] [it] knew it was false or its falsity was 
obvious to [him] [her] [it]. 

**The bracketed language should be used for clarity when there 
is also a claim for negligent misrepresentation. 

NOTES ON USE FOR 409.7 

1. It appears that Florida recognizes two separate theories 
of recovery for damage occurring as a result of misrepresentation. 
One basis of recovery is for fraud and the other is for negligent 
misrepresentation. The elements of those two theories are set forth 
in First Interstate Development Corp. v. Ablanedo, 511 So. 2d 536 
(Fla. 1987); Johnson v. Davis, 480 So.2d 625 (Fla. 1985); Lance v. 
Wade, 457 So. 2d 1008 (Fla. 1984); Wallerstein v. Hospital Corp. of 
America, 573 So. 2d 9 (Fla. 4th DCA 1990); Atlantic National Bank 
v. Vest, 480 So. 2d 1328 (Fla. 2d DCA 1985). 

2. One or more issues in instruction 409.7 may need to be 
omitted and the issues renumbered if there is no question of fact for 
determination by the jury. A preemptive instruction on omitted 
issues should be given only if required by events during the trial. 

3. The recipient of a fraudulent misrepresentation is 
justified in relying upon its truth, even when an investigation might 
have revealed its falsity, unless he or she knows the representation 



to be false or its falsity is obvious to him or her. Besett v. Basnett, 
389 So. 2d 995 (Fla. 1980). 

4. There must be actual damage for recovery in a fraud 
action. Fraud that does not result in damage is not actionable. 
Casey v. Welch, 50 So.2d 124 (Fla. 1951); Stokes v. Victory Land 
Co., 128 So. 408 (Fla. 1930); Pryor v. Oak Ridge Development Corp., 
119 So. 326 (1928); Wheeler v. Baars, 15 So. 584 (Fla. 1894); 
National Aircraft Services, Inc. v. Aeroserv International, Inc., 544 So. 
2d 1063 (Fla. 3d DCA 1989); National Equipment Rental, Ltd. v. 
Little Italy Restaurant & Delicatessen, Inc., 362 So. 2d 338 (Fla. 4th 
DCA 1978). The damage attributable to the fraud must be separate 
from the damages flowing from a breach of contract. AFM Corp. v. 
Southern Bell Telephone & Telegraph Co., 515 So. 2d 180 (Fla. 
1987); National Aircraft Services, Inc. v. Aeroserv International, Inc., 
544 So. 2d 1063 (Fla. 3d DCA 1989); John Brown Automation, Inc. v. 
Nobles, 537 So. 2d 614 (Fla. 2d DCA 1988); Rolls v. Bliss & Nyitray, 
Inc., 408 So. 2d 229 (Fla. 3d DCA 1981), dism. 415 So.2d 1359 (Fla. 
1982). 

409.8  ISSUES ON PLAINTIFF’S CLAIM — NEGLIGENT 
MISREPRESENTATION 

The [next] issues for you to decide on (claimant’s) claim [for 
negligent misrepresentation and they]* are: 

*The bracketed language should be used for clarity when there 
are also claims for fraudulent misrepresentations and/or 
negligently supplying false information for the guidance of 
others. 

First, whether (defendant) made a statement concerning a 
material fact that [he] [she] [it] believed to be true but which 
was in fact false; 

Second, whether (defendant) was negligent in making the 
statement because [he] [she] [it] should have known the 
statement was false; 



Third, whether in making the statement, (defendant) 
intended [or expected] that another would rely on the 
statement; 

Fourth, whether (claimant) justifiably relied on the false 
statement; and, if so, 

Fifth, whether the justifiable reliance on the false 
statement was a legal cause of [loss] [injury] [or] [damage] to 
(claimant). 

NOTES ON USE FOR 409.8 

1. It appears that Florida recognizes two separate theories 
of recovery for damage occurring as a result of misrepresentation. 
One basis of recovery is for fraud and the other is for negligent 
misrepresentation. The elements of those two theories are set forth 
in First Interstate Development Corp. v. Ablanedo, 511 So. 2d 536 
(Fla. 1987); Johnson v. Davis, 480 So. 2d 625 (Fla. 1985); Lance v. 
Wade, 457 So. 2d 1008 (Fla. 1984); Wallerstein v. Hospital Corp. of 
America, 573 So. 2d 9 (Fla. 4th DCA 1990); Atlantic National Bank 
v. Vest, 480 So. 2d 1328 (Fla. 2d DCA 1985). 

2. The committee takes no position as to whether there are 
separate and distinct causes of action for negligent 
misrepresentation under RESTATEMENT (SECOND) OF TORTS §552 and 
false information negligently supplied under the common law. See 
Gilchrist Timber Co. v. ITT Rayonier, Inc., 696 So. 2d 334 (Fla. 1997). 

3. One or more issues in instruction 409.8 may need to be 
omitted and the issues renumbered if there is no question of fact for 
determination by the jury. A preemptive instruction on omitted 
issues should be given only if required by events during the trial.  



409.9  ISSUES ON PLAINTIFF’S CLAIM — FALSE  
INFORMATION NEGLIGENTLY SUPPLIED  

FOR THE GUIDANCE OF OTHERS 

The [next] issues for you to decide on (claimant’s) claim [for 
false information negligently supplied for the guidance of 
others and they]* are: 

*The bracketed language should be used for clarity when there 
are also claims for fraudulent misrepresentations and/or 
negligently supplying false information for the guidance of 
others. 

First, whether (defendant) supplied false information to 
(claimant) in the course of (defendant’s) [business] [profession] 
[employment] [or] [in any transaction in which (defendant) had 
an economic interest]; 

Second, whether (defendant) was negligent in [obtaining] 
[or] [communicating] the false information; 

Third, whether (claimant) was a person for whose benefit 
and guidance (defendant) intended to supply the false 
information for use in (claimant’s) [business transaction] 
[(describe specific transaction)]; 

Fourth, whether (defendant) intended the false information 
to influence (claimant) in this business transaction;  

Fifth, whether (claimant) justifiably relied on the false 
information; and, if so,  

Sixth, whether the justifiable reliance on the false 
information was a legal cause of [loss] [injury] [or] [damage] to 
(claimant). 

NOTES ON USE FOR 409.9 

1. One or more issues in instruction 409.9 may need to be 
omitted and the issues renumbered if there is no question of fact for 



determination by the jury. For example, when there is a public duty 
under RESTATEMENT (SECOND) OF TORTS §552(3), the third issue may 
not require jury determination. A preemptive instruction on omitted 
issues should be given only if required by events during the trial. 

2. This instruction sets forth the essence of a RESTATEMENT 
(SECOND) OF TORTS §552 claim without incorporating some of the 
RESTATEMENT’S more complex language. There may be factual 
circumstances in a specific §552 case that are not covered by these 
standard instructions. For example, these instructions may require 
modification if false information was passed on to the plaintiff by a 
“recipient.” Comment (b) to §552 suggests that this section applies 
to an opinion given upon facts equally well known to both the 
supplier and the recipient. The committee takes no position upon 
the application of this section to opinions under Florida law. If the 
instruction is used in the case of an opinion, it may require 
modification. 

3. The committee takes no position as to whether there are 
separate and distinct causes of action for negligent 
misrepresentation under RESTATEMENT §552 and false information 
negligently supplied under the common law. See Gilchrist Timber 
Co. v. ITT Rayonier, Inc., 696 So. 2d 334 (Fla. 1997). 
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